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§  627.  Classification — Scope  of  chapter. — While  the  Arid  Re- 
gion Doctrine  of  appropriation  was  in  the  formative  period  in  the 
State  of  California,  as  we  have  related  in  the  previous  sections,^ 
the  appropriation  of  the  waters  of  the  natural  streams  for  the  same 
purposes  and  by  the  same  system  was  being  made  in  other  States 
and  Territories  in  the  arid  West.  And,  strange  as  it  may  seem, 
although  the  appropriation  of  the  water  and  the  uses  to  which  it 
was  put  were  the  same  in  the  different  localities,  two  distinct  the- 
ories are  enunciated  by  the  Courts  as  to  the  legal  rights  upon  which 
the  doctrine  of  appropriation  was  based.  As  the  States  of  Cali- 
fornia and  Colorado  were  the  leaders  in  advancing  the  arguments 
in  support  of  these  two  theories,  respectively,  we  will  designate 
them  as  the  California  theory  and  the  Colorado  theory. 

It  will  be  noticed  that  some  of  the  authorities  call  these  the  ' '  Cali- 

1  See  Sees.  595-624. 
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fornia  Doctrine"  and  the  "Colorado  Doctrine,"  ^  others  the  "Cali- 
fornia System"  and  "Colorado  System. "^  We  have  chosen  to 
adhere  to  our  original  classification  of  the  Arid  Region  Doctrine  of 
appropriation,  and  the  "California  Theory"  and  the  "Colorado 
Theory, ' '  as  the  two  theories  respecting  the  source  of  title  under  the 
Arid  Region  Doctrine  of  appropriation.  In  this  chapter  we  will 
discuss  the  two  theories  as  to  the  source  of  title  to  the  use  of  water 
in  the  "Western  States  of  this  country.  It  must  be  noticed  that  a 
distinction  must  be  made  between  the  ownership  or  title  of  the 
waters  and  the  right  of  a  State  to  govern  and  control  the  waters 
flowing  within  its  boundaries,  and  the  use  thereof.  This  latter 
subject,  as  to  State  control,  will  be  discussed  in  another  chapter, 
when  we  come  to  the  discussion  of  the  subject  of  State  administra- 
tion of  waters  or  the  laws  of  State  control.* 

§  628.    California    and    Colorado    theories    distinguished. — ^In 

brief  the  two  theories  maintained  in  the  respective  States  as  to  the 
source  of  title  to  the  use  of  water  acquired  by  appropriators  may  be 
stated  as  follows :  Under  the  California  theory  the  right  acquired 
by  prior  appropriation  on  the  public  domain  is  held  to  be  founded 
in  a  grant  from  the  United  States  Government  as  the  original  sole 
owner  of  the  land  and  water.  Under  the  Colorado  theory  the  own- 
ership and  control  of  all  the  waters  of  the  natural  streams  within 
the  boundaries  of  a  State  were  surrendered  by  the  General  Gov- 
ernment to  that  State  upon  its  admission  to  the  Union;  that  this 
included  even  the  title  to  the  use  of  the  water.  And,  therefore, 
the  appropriator,  instead  of  acquiring  his  title  to  the  use  of  the 
waters  from  the  United  States,  as  the  owner  thereof,  acquires  it 
from  the  State  wherein  the  appropriation  is  made.  And,  as  great 
property  rights  have  accumulated  in  all  of  the  "Western  States, 
based  wholly  upon  the  Arid  Region  Doctrine  of  appropriation,  it  is 
necessary  to  determine  which  of  these  two  theories  is  the  correct 
one.  In  this  connection  it  may  be  said  that  a  distinction  must  be 
made  between  the  question  of  ownership  and  the  question  of  the 
mere  control  of  and  sovereignty  over  the  water.  The  Government 
may  surrender  its  sovereignty  over  the  water  and  still  retain  its 
title  thereto. 

2  See  Wiel  on  "Water  Eights  in  the  4  See  Chap.   68,  Sees.  1337-1^67. 
Western  States,  3  Ed.,  Sees.  151,  167.  See,  also,  for  the  dedication  by  a 

3  See  Mill  Irrigation  Manual,  1907,  State  of  its  waters  to  the  State  or  t» 
pp.  26-43;  Long  on  Irrigation,  Sec.  6.  the  public,  Chap.  18,  Sees.  372-889. 
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We  •will  also  add  that  the  substantive  law  of  the  Arid  Eegion  Doc- 
trine of  appropriation  is  the  same  under  both  theories  and,  aside 
from  their  difference  as  to  the  legal  right,  there  is  very  little  differ- 
ence as  to  their  practical  workings.  We  will  now  take  up  these 
two  theories  and  discuss  them  at  some  length.! 

§  629.  California  theory— Eights  by  appropriation— Title  based 
on  grant  from  the  Govemmen1!^— As  stated  in  our  previous  sec- 
tion,i  under  the  California  theory  the  right  of  appropriation  of 
the  waters  of  the  natural  streams  flowing  over  the  public  donuain 
is  based  upon  a  grant  from  the  Government  direct  to  the  appro- 
priator.  This  grant  was  originally  implied  or  presumed  in  the 
silent  acquiescence  of  the  United  States  during  the  early  years  of 
the  formative  period  of  the  Arid  Eegion  Doctrine  of  appropriation,^ 
and  later  as  resting  on  the  Acts  of  Congress  of  1866  and  1870.3  in 
our  view  of  the  question  this  is  the  only  correct  position.  After  the 
Treaty  of  Guadalupe  Hidalgo  in  1848  the  United  States  became 
the  sole  owner  of  all  the  lands  covered  by  the  vast  tract  of  country 
ceded  to  this  country  by  Mexico,  with  the  exception  of  a  few  tracts 
of  land  previously  granted  to  individuals  by  the  Mexican  Govern- 
ment before  the  treaty.* 

§  630.  California  theory — ^Eights  by  appropriation  based  on 
grant — Authorities  discussed. — Under  the  California  theory, 
therefore,  a  water  right  can  be  acquired  only  by  a  grant  expressed 
or  implied  from  the  owner  of  the  land  to  the  appropriator.  And, 
therefore,  the  United  States,  being  the  sole  owner  of  the  lands  and 

1  See   the   following   sections,   Nos.  For  the  construction  of  these  two 

629-640.  Acts,  see,  also,  Sees.  616-619. 

1  See  Sec.  628.  4  For  the  Treaty  of  Guadalupe  Hi- 

2  See  Sees.  609,  610.  dalgo,  see  7  Fed.  Stat.  Ann.,  1905,  pp. 

s-For  Act  of  1866,  see  7  Fed.  Stat.  694-703.  Treaty  concluded  February- 
Ann.,  1905,  p.  1090;  2  V.  S.  Comp.  2,  1848;  ratification  advised  by  the 
Stat.,  1901,  p.  1437;  XJ.  S.  Eev.  Stat.,  Senate,  with  amendments,  March  10, 
1878,  Sec.  2339;  14  Stat.  L.  253.  For  1848;  ratified  by  President  March  16, 
copy  of  Act,  see  Sec.  611.  1848;  ratifications  exchanged  May  30, 

For  Act  of  1870,  see  7  Fed.  Stat.  1848;  proclaimed  July  4,  1848.     See, 

Ann.,  1905,  p.  1095;   2  U.  S.  Comp.  also  Treaties  and  Conventions,   1849, 

Stat.,  1901,  p.  1437;  XT.  S.  Eev.  Stat.,  p.  681. 
1878,  Sec.  2340;  16  Stat.  L.  218.    For         See,  also,  Sec.  399. 
copy  of  Act,  see  Sec.  615. 
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waters  of  the  public  domain,  the  right  acquired  by  appropriation 
and  user  of  the  water  flowing  over  the  public  lands  is  founded  in  a 
grant  from  the  United  States,  and  that  such  grant  was  first  pre- 
sumed or  implied  from  the  silent  acquiescence  of  the  Government,^ 
and  now  rests  upon  the  Act  of  Congress  of  1866  and  confirmatory 
Acts  subsequent  thereto,  discussed  in  previous  sections.^     Under 


1  See  Sees.  609,  610. 

2  That  the  title  of  appropriators 
was  first  based  upon  a  presumption  of 
a  grant  from  the  Government,  see 
Sec.  610. 

For  the  Acts  of  1866  and  1870,  see 
Sees.  611,  615. 

See,  also.  Lux  r.  Haggin,  69  Cal. 
255,  4  Pae.  Eep.  919,  10  Pae.  Eep. 
674. 

See,  also.  Smith  t.  Dennifl,  23  Mont. 
65,  57  Pae.  Eep.  557,  60  Pae.  Eep. 
398,  50  L.  E.  A.  737,  81  Am.  St.  Eep. 
408,  wherein  it  is  said:  "A  water 
course  can,  therefore,  be  acquired  only 
by  the  grant,  express  or  implied,  of 
the  owner  of  the  land  and  water.  The 
right  acquired  by  appropriation  and 
user  of  the  water  on  the  public  domain 
is  founded  in  grant  from  the  United 
States  Government  as  the  owner  of 
the  land  and  water.  Such  grant  has 
been  made  by  Congress. ' ' 

"The  Act  of  Coneress  of  1866 
(Eev.  Stat.  U.  S.,  2339)  operated  as 
a  grant  of  the  water  so  appropriated, 
and  the  right  of  way  for  ditches 
and  canals  is  conveyed  by  the  next 
section  (2340)."  Wood  v.  Etiwanda 
W.  Co.,  122  Cal.  152,  54  Pae.  Eep. 
726;  Id.,  147  Cal.  233,  81  Pae.  Eep. 
512. 

Welch  V.  Garrett,  5  Idaho  639,  51 
Pae.  Eep.  405,  19  Morr.  Min.  Eep.  193. 

"Practically  all  the  lands  in  the 
semi-arid  portion  of  the  State  at  the 
time  belonged  to  the  Government.  It 
was  the  riparian  proprietor,  and  it 
authorized  the  appropriation  of  water 
for  agriculture,  mining,  and  manufac- 


turing purposes."  Crawford  Co.  v. 
Hathaway  (HaU),  67  Neb.  325,  93  N. 
W.  Eep.  781,  60  L.  E.  A.  889,  108  Am. 
St.  Eep.  647. 

See,  also.  Cruse  v.  McCauley,  96  Fed. 
Eep.  369;  Howell  v.  Johnson,  89  Fed. 
Eep.  556;  Willey  v.  Decker,  11  Wyo. 
496,  73  Pao.  Eep.  210,  100  Am.  St. 
Eep.  939;  Story  v.  Wolverton,  31 
Mont.  346,  78  Pae.  Eep.  589;  United 
States  V.  Conrad  Inv.  Co.,  156  Fed. 
Eep.  126;  affirmed  161  Fed.  Eep.  829; 
Kendall  v.  Joyce,  48  Wash.  489,  93 
Pae.  Eep.  1091. 

See,  also.  Conger  v.  Weaver,  6  Cal. 
548,  65  Am.  Dee.  528,  1  Morr.  Min. 
Eep.  594;  Kidd  v.  Laird,  15  Cal.  161, 
76  Am.  Dec.  472,  4  Morr.  Min.  Eep. 
571;  Smith  v.  Hawkins,  110  Cal.  122, 
42  Pao.  Eep.  453,  19  Morr.  Min.  Eep. 
243,  Id.,  120  Cal.  86,  52  Pae.  Eep.  139, 
where  the  Court  said:  "An  appro- 
priator  of  water  under  these  circum- 
stances, and  while  the  land  which  he 
subjects  to  his  necessary  uses  continues 
to  be  a  part  of  the  public  domain,  is  a 
licensee  of  the  general  Government; 
but,  when  such  part  of  the  public  do- 
main passes  into  private  ownership,  it 
is  burdened  by  the  easement  granted 
by  the  United  States  to  the  appropri- 
ator,  who  holds  his  rights  against  this 
land  under  an  express  grant." 

Osgood  V.  Eldorado  Water  Co.,  56 
Cal.  571,  5  Morr.  Min.  Eep.  37;  Ort- 
man  v.  Dixon,  13  Cal.  33;  Barkley  v. 
Tieleke,  2  Mont.  59,  4  Morr.  Min. 
Eep.  666;  The  Hot  Springs  Cases,  92 
U.  S.  698,  23  L.  Ed.  690,  11  Ct.  CI. 
238;  Van  Lear  v.  Eisele,  126  Fed.  Eep. 
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the  California  tlieory,  as  to  the  source  of  title  to  a  water  right  by 
appropriation,  the  title  comes  from  the  owner  of  the  land.  So, 
when  a  stream  is  situated  on  the  public  lands  of  the  United  States, 
a  person  may,  under  the  customs  and  laws  of  the  State  and  the 
legislation  by  Congress,  acquire  by  prior  appropriation  the  right 
to  use  the  waters  thereof  for  any  beneficial  use  or  purpose,  and  to 
construct  and  maintain  ditches  and  canals  over  and  upon  the  public 
land  to  convey  the  water  to  the  place  of  use,  and  such  right  being 
good  as  against  all  other  private  persons,  and  by  statute  good  as 
against  the  United  States  and  its  subsequent  grantees.  But,  upon 
the  other  hand,  when  a  grantee  of  the  United  States  obtains  title 
to  a  tract  of  riparian  land,  the  waters  of  which  have  not  been  there- 
tofore appropriated,  his  riparian  rights  in  and  to  the  waters  of  the 
stream  follow  the  title  to  the  land  as  one  of  the  incidents  thereof, 
and  are  not  subject  to  any  appropriations  made  after  the  inception 
of  his  title  by  another  party  without  his  consent.^  This  theory 
being  that  the  appropriator,  not  acquiring  his  title  from  the  State, 
but  from  the  United  States  as  owner  of  both  the  lands  and  waters, 
the  legislative  power  of  the  State  is  limited  to  the  enactment  of 
such  laws  as  come  within  the  police  powers  of  the  States  regulating 
water,  and  the  procedure  in  the  State  Courts  subject  always  to 
constitutional  limitations.* 

Although  the  right  of  an  appropriator  is  founded  on  a  grant  from 
the  Government,  no  actual  documentary  patents  have  ever  been 
issued  by  the  United  States  for  such  water  rights  as  is  in  the  case 
of  mining  claims.  But  the  theory  of  the  law  is  that  where  an 
appropriator  complies  with  the  local  rules,  regulations,  and  laws 
of  the  State  wherein  the  claim  is  made,  that  his  title  to  the  water  is 
of  equal  force  as  though  an  actual  patent  had  been  granted  to  the 
same.  The  Act  of  1866  was  in  fact  a  grant  of  the  right  to  the  use 
of  waters  to  those  who  had  complied  with  the  laws,  rules,  and  regu- 
lations required  thereunder.  And  a  grant  by  Congress  is  one  of 
the  highest  possible  muniments  of  title.    As  was  said  in  the  case  of 

823;    Woodruff   v.    North    Bloomfield  73  Pac.  Eep.  210,  100  Am.  St.  Eep. 

etc.   Co.,   9   Sawy.   441,   18   Fed.   Gas.  939. 

753;  Caviness  v.  La  Grande  Irr.  Co.,  For  conflicts  between  riparian  own- 
Ore  ,  119  Pac.  Eep.  731.  ers  and  appropriators,  see  Sees.  810- 

See,  also,  for  the  power  of  Congress  823. 

to   dispose   of   its   lands  and  waters,  4  Lux   t.    Haggin,    69    Cal.    255,    4 

Sees.  409,  411.  Pac.  Eep.  919,  10  Pac.  Eep.  674. 

sWilley   v.  Decker,   11   Wyo.   496, 
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Broder  v.  Natoma  "Water  Co.,^  in  referring  to  the  Act,  "It  was  an 
unequivocal  grant. ' '  ^ 

§  631.  California  theory — Riparian  rights — Title  also  based 
upon  grant  from  the  Government. — We  have  discussed  in  pre- 
vious sections  how  the  Government  became  the  sole  owner  of  the 
lands  included  •#ithin  the  public  domain  of  the  United  States.^ 
With  this  land  the  United  States  also  became  the  sole  owner  of  all 
incidents  connected  with  the  land,  including  the  right  to  all  of 
the  waters  flowing  over  the  same.  These  lands  were  at  that  time 
wholly  unoccupied,  with  the  exceptions  of  certain  Mexican  grants 
and  a  few  scattered  mining  and  agricultural  claims.  The  claims 
for  the  water  were  also  very  few  and  small.  So  at  this  period  the 
United  States,  being  the  sole  owner  of  this  vast  tract  of  vacant 
land,  was  also  the  sole  owner,  as  far  as  the  Government  could  own 
them,  of  all  the  waters  flowing  over  them,  as  one  of  the  incidents 
to  the  soil,  and  a  part  and  parcel  of  such  lands.  At  this  period  the 
Government  had  the  sole  power  to  deal  with  these  waters  as  it  saw 
fit.  It  could  have  protected  these  rights  and  adhered  to  the  strict 
rule  of  the  common  law  and  claimed  the  water  as  the  sole  riparian 
proprietor  as  long  as  the  title  to  the  land  bordering  upon  the 
streams  remained  in  the  Government.  And,  after  the  disposition 
to  settlers,  the  Government  could  have  granted  its  rights  in  the 
streams  to  them,  and  then  these  settlers  would  have  held  the  rights 
in  the  streams  as  riparian  owners,  as  successors  in  interest  of  the 
United  States.  In  the  meantime  the  Government  had  the  legal 
title  to  also  treat  all  appropriators  of  these  waters  as  trespassers, 
as  well  as  those  persons  occupying  the  mineral  lands  upon  the  Gov- 
ernment public  domain.  Again,  the  Government  might  have  ad- 
hered to  the  laws  of  Mexico,  from  whence  title  to  this  land  came, 
and  treated  all  of  the  waters  of  natural  streams  as  publici  juris,  and 

5  101  TJ.  S.  274,  25  .L.  Ed.  790,  at-  edgment,  from  so  supreme  authority, 
firming  50  Cal.   621.  amounts  to  a  grant  of   the  right   of 

6  See,  also,  Cottonwood  Ditch  Co.  way  to  those  who,  in  good  faith,  pros- 
T.  Thorn,  39  Mont.  115,  121,  101  Pae.  eeute  the  work  of  construction,  over 
Eep.  825,  104  Pae.  Eep.  281,  where  unoccupied  public  lands,  with  reason- 
it  is  said :  "In  other  words,  that  the  able  diligence  to,  completion,  for  the 
Congress  plainly  acknowledges  a  right  purpose  of  applying  the  completed 
of  way  for  the  ditch  or  canal  as  fast  ditch  or  canal  to  a  beneficial  use." 
as   the   work    progresses    and    before  1  See  Sees.  390-406. 

water  is  turned  in  and  such  acknowl- 
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by  a  system  of  concessions  have  given  to  certain  individuals  the 
exclusive  use  of  the  water  under  certain  restrictions  by  the  Gov- 
ernment, as  is  the  case  of  concessions  under  the  Mexican  laws.2 
And,  again,  the  Government  had  the  power  to  do  exactly  as  it  did 
do  in  permitting  these  lands  to  be  occupied  by  its  own  citizens  and 
the  waters  to  be  appropriated  from  the  natural  streams  for  their 
use  for  all  beneficial  purposes,  long  before  Congress  passed  any 
Acts  for  disposing  of  any  of  the^  lands,  until  vast  property  inter- 
ests had  grown  up  involving  millions  of  dollars  of  expenditure,  and 
all  based  on  possessory  rights  alone.  And  then,  as  these  possessory 
rights  had  been  accumulating  for  18  years,  the  Government  had 
the  power  to  do  as  it  did  do  in  1866  and  1870,  to  acknowledge  and 
confirm  all  of  the  possessory  rights  which  had  vested  and  accrued 
prior  to  the  passage  of  the  Acts.  As  we  have  discussed  in  previous 
sections,  these  Acts  of  the  Government  constituted  as  much  of  a 
grant  as  though  a  doeui^entary  patent  had  been  given  by  the  Gov- 
ernment to  the  appropriator  and  user  of  the  water.  The  Govern- 
ment also  had  the  power  and  authority  to  relinquish  its  administra- 
tive control  over  the  waters  flowing  upon  the  public  domain  and 
leave  that  matter  entirely  to  the  State  wherein  the  same  were  sit- 
uated, and,  as  we  have  seen,  that  State  could  adopt  either  the  Arid 
Eegion  Doctrine  of  appropriation  and  abrogate  the  common  law  of 
riparian  right,  or  it  could  adopt  both  these  systems  governing  and 
controlling  the  waters  within  its  boundaries. 

Under  the  California  theory,  then,  the  Government  stiU  retains 
its  riparian  rights  in  and  to  all  of  the  waters  flowing  over  its  lands 
to  which  a  possessory  right  has  not  vested  and  accrued  in  accordance 
with  the  Acts  of  1866  and  1870.  And  as  afterwards  the  Govern- 
ment disposed  of  its  lands  to  individuals,^  these  riparian  rights 
were  transferred  to  the  individuals  acquiring  the  same,  subject  to 
the  rights  of  those  who  had  previously  acquired  the  use  of  the 
waters  flowing  thereon.*  It  is  thus  that  in  all  of  the  States  which 
adhere  to  the  California  theory,  we  find  the  dual  systems  of  water 
rights  side  by  side — the  law  of  appropriation  for  beneficial^  uses, 
and  the  common  law  of  riparian  rights.^  So,  in  general,  if  the 
waters  are  actually  appropriated  prior  to  the  inception  of  the  title 

2  For  the  water  laws  of  Mexioo,  see  i  For  rights  as  between  appropri- 
Sees.   577-583.  ators  and  settlers,  see  Sees.  810-823. 

3  As  to  how  the  Government  dis-  b  For  a  list  of  the  States  having 
poses  of  its  lands,  see  Sees.  408-449.  these  dual  systems,  see  Sees.  507,  621. 
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to  a  tract  of  land  patented  to  a  settler,  the  grant  is  made  subject 
to  this  right,  but  otherwise  the  right  to  the  water  passes  as  a  ripa- 
rian right  with  the  land  granted.^ 

§  632.  Colorado  theory  of  State  ownership. — Under  the  Colo- 
rado theory  or  the  theory  of  State  ownership,  as  it  is  sometimes 
called,  as  to  the  legal  right  to  the  appropriation  of  waters  flowing 
on  the  public  domain,  the  grant  principle  under  the  California 
theory  is  not  recognized.  The  United  States  is  not  recognized  as 
the  grantor  to  the  appropriator ;  neither  are  the  riparian  rights 
of  the  Government  recognized  in  the  streams  flowing  over  the  pub- 
lic domain;  and  hence  the  grantees  of  the  Government  have  no  ri- 
parian rights  in  those  streams.  Also  all  riparian  rights  are  abro- 
gated or  abolished,  either  by  statutory  enactment  or  Court  de- 
cision. The  reason  upon  which  this  theory  is  based  is  that  the 
waters  of  streams  flowing  on  the  public  domain  were  never  claimed 
by  the  United  States,  but  were  left  or  surrendered  to  the  respective 
States  and  Territories  wherein  they  flowed,  both  as  to  their  owner- 
ship and  as  to  the  jurisdiction  and  control  of  the  same.  Those 
States  and  Territories  had  it  within  their  power  to  abolish  all  of  the 
common  law  theories  of  riparian  rights  relative  to  the  use  or  the 
flow  of  natural  streams, ^  and  that  "imperative  necessity^  unknown 
to  the  countries  which  gave  it  birth,  compels  the  recognition  of  an- 
other doctrine  in  conflict  therewith. ' '  2  This  necessity  was  due 
to  the  fact  that  the  climate  was  dry,  the  soil  arid  and  largely 
unproductive  in  the  absence  of  irrigation,  but  when  water  is  ap- 
plied by  that  means  it  becomes  capable  of  successful  cultivation. 
Therefore  the  State  having  all  this  power,  and  having  the  owner- 
ship of  the  use  of  the  water,  had  the  right  to  declare,  as  it  did  do, 
that  the  water  was  the  property  of  the  State  or  public,^  and  that 

Also,  see  the  laws  of  the  various  Lux  v.  Haggin,  69  Cal.  255,  4  Pae. 

States,  Part  XIV.  Kep.  919,  10  Pae.  Eep.  674. 

But  see  Welch  v.  Garrett,  5  Idaho  1  For  riparian  rights,  see  Sees.  450- 

639,  51  Pae.  Eep.  405.    Idaho  is  one  551.          • 

of  the  States  which  has  abolished  ri-  For  irrigation  as  a  riparian  right, 

parian  rights,  and  has  the  doctrine  of  see  Sees.  498-525. 

appropriation  only.  2  Coffin  v.  Left  Hand  Ditch  Co.,  6 

6  For    right    of    appropriation    as  Colo.  443. 

against  settlers'  rights,  see  Sees.  810-  3  For  the  dedication  of  the  waters 

823.  within  a  State  to  the  State,  see  Sees. 


372-389. 


70 — ^Kln.  on  Iir. 
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the  appropriator  acquires  his  right  to  use  the  water  for  beneficial 
purposes  from  the  State  and  not  from  the  United  States.  And 
that  his  only  title  to  the  use  of  the  water  is  his  legal  prior  appro- 
priation under  the  laws  of  the  State,  and  his  continuous  application 
to  some  beneficial  purpose.  It  will  be  noticed  that  under  this 
theory  any  present  rights  of  the  General  Government  are  entirely 
disregarded  and  ignored.  It  wiU  be  also  noticed  that  whichever 
theory  is  the  correct  one,  the  California  or  the  Colorado,  they  both 
lead  ultimately  to  the  same  result  and  to  the  same  doctrine — the 
appropriation  of  the  water  for  some  beneficial  use  or  purpose,  and 
the  continuation  of  the  title  in  the  appropriator  only  so  long  as 
all  of  the  water  so  appropriated  is  used  for  such  a  purpose,  all 
under  the  Arid  Region  Doctrine  of  appropriation. 

§  633.  The  Colorado  theory  of  State  ownership — Other  States 
following  Colorado  rule— Other  States  and  Territories,  especially 
those  situated  in  the  extreme  portions  of  the  arid  region,  were 
quick  to  follow  the  Colorado  theory  of  State  control  upon  the  same 
grounds,  until  it  is  to  be  found  in  Colorado,  Arizona,  Idaho,  New 
Mexico,  Nevada,  Utah,  and  Wyoming,  or  in  those  States  and  Terri- 
tories which  have  been  named  as  abolishing  riparian  rights.^  The 
State  of  Nevada  at  first  held  with  the  California  theory,^  but  after- 
wards overruled  its  decision  in  that  respect  and  held  with  the  Colo- 
rado theory  of  State  ownership.^ 

1  See  Sees.  507,  621.  Twaddle  t.  Winters,  29  Nev.  88,  85 
For  the  dedication  by  a  State  of  its     Pae.    Rep.    280,    89    Pao.    Eep.    289, 

waters  to  the  State  or  public,  see  Sees,  the     Court     said:     "The     California 

372-389,  638.  ,  decisions  eited  for  appellants  may  no 

2  Vansickle  y.  Haines,  7  Nev.  249,  longer  be  considered  good  law  even  in 
15  Morr.  Miu.  Eep.  201;  Lake  v.  the  State  in  which  they  were  ren- 
Tolles,  8  Nev. '285;  Barnes  V.  Sabron,  dered.  Tn  the  recent  case  of  Kansas 
10  Nev.  217,  4  Morr.  Min.  Eep.  673;  v.  Colorado  (206  U.  8.  46,  51  L.  Ed. 
Smith  V.  Logan,  18  Nev.  149,  1  Pac.  956,  27  Sup.  Ct.  Eep.  655)  Congress- 
Eep.  678.  man  Needham  testified  that  irrigation 

3  Jones  V.  Adams,  19  Nev»78,  6  Pae.  had  doubled  and  trebled  the  value  of 
Eep.  442,  3  Am.  St.  Eep.  788;  Eeno  property  in  Fresno  and  Kings  Coun- 
S.  M.  &  E.  Works  V.  Stevenson,  20  ties,  California;  that  they  had  to  de- 
Nev.  269,  21  Pac.  Eep.  317,  19  Am.  part  from  the  doctrine  of  riparian 
St.  Eep.  364;  Walsh  v.  Walaee,  26  rights,  and  under  that  doctrine  it 
Nev.  299,  67  Pac.  Eep.  914,  99  Am.  would  be  difficult  to  make  any  future 
St.  Pep.  692;  Eonnow  v.  Delmue,  23  development;  that  there  had  been  a 
Nev.  29,  41  Pae.  Eep.  1074.    And  in  departure    from    the    principles    laid 
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Also  the  United  States  Circuit  Court  for  the  District  of  Nevada 
held  with  the  Colorado  theory.'*  The  rest  of  the  States  and  Terri- 
tories which  abrogated  the  common  law  theory  of  riparian  rights  ^ 
from  the  very  first  followed  the  Colorado  theory.  In  a  recent  case 
in  Arizona  Territory  it  was  in  effect  held  that  the  ownership  of  the 
Government  was  surrendered  by  the  United  States  in  Arizona  and 
New  Mexico  and  the  Territories  might  confer  common  law  rights 
upon  the  riparian  owners  or  they  might  establish  the  right  of  prior 
appropriation  and  grant  this  right  to  others  than  riparian  owners.^ 
In  Idaho  the  theory  was  adopted  in  the  case  of  Drake  v.  Barhart,''' 
in  which  the  Court  said:  "Whether  or  not  it  is  a  beneficent  rule, 
it  is  the  lineal  descendant  of  the  law  of  necessity.  "^  And  in  a 
recent  Federal  case  in  Idaho  it  was  held  that  the  United  States, 


down  in  Lux  v.  Haggin,  69  Cal.  255, 
10  Pae.  Eep.  674,  because  at  that  time 
the  value  of  water  was  not  realized; 
that  the  decision  had  been  practically 
reversed  by  the  same  Court  on  subse- 
quent occasions,  and  that  the  doctrine 
of  prior  appropriation  and  the  appli- 
cation of  water  to  a  beneficial  use  is 
in  effect  in  force  now  in  that  State." 
Note. — The  statements  made  by 
Congressman  Needham  are  all  true, 
with  the  exception  of  the  abrogation 
of  the  common  law  in  California  as 
laid  down  in  the  case  of  Lux.  v.  Hag- 
gin.  I  can  find  no  authority  for  the 
statement  that  that  case  has  been 
overruled.  Upon  the  contrary,  it  is 
adhered  to  in  that  State  as  the  law 
upon  the  subject.  What  the  Courts 
have  done  in  California  is  to  hold  that 
water  may  be  diverted  from  the 
streams  and  used  for  irrigation  as  a 
riparian  right.  It  is  true  that  the  law 
of  appropriation  does  exist  in  Califor- 
nia. However,  it  is  but  one  of  the 
two  systems  upon  the  subject  of 
waters  which  they  have  in  that  State — 
appropriation  under  the  Arid  Region 
Doctrine,  and  the  common  law  of  ri- 
parian rights.  Probably  the  Con- 
gressman  had  resided  in  the  humid 


portion  of  the  tTnited  States  so  long 
that  he  had  forgotten  the  laws  of 
his  own  State  relative  to  the  subject. 

Upon  this  subject,  see  irrigation 
as  a  riparian  right.  Sees.  498-525. 

Modification  and  extension  of  the 
common  law.  Sees.  508-513. 

As  to  the  statements  of  Congress- 
man Needhgjn,  see,  also,  Wiel  on 
Water  Bights,  1908,  pp.  40,  83,  notes. 

4  Union  M.  &  M.  Co.  v.  Dangberg, 
81  Fed.  Eep.  73. 

6  See  Sees.  507-621. 

6  Boquillas  Laud  &  Cattle  Co.  v. 
Curtis,  11  Ariz.  128,  89  Pac.  Rep.  504, 
affirming  213  U.  S.  339,  53  L.  Ed.  822, 
29  Sup.  Ct.  Eep.  493 

See,  also,  Clough  v.  Wing,  2  Ariz. 
371,  17  Pac.  Eep.  453;  Austin  v. 
Chandler,  4  Ariz.  346,  42  Pac.  Eep. 
483;  Hagerman  etc.  Co.  v.  McMurray, 

N.    Mex.    ,    113    Pac.   Eep. 

823;  Trambley  v.  Lutterman,  6  N. 
Mex.  15,  27  Pac.  Eep.  312. 

7  2  Idaho  750,  23  Pac.  Eep.  541. 

8  See,  also,  Krall  v.  U.  8.  (Idaho), 
79  Fed.  Eep.  241,  24  C.  C.  A.  543, 
48  U.  S.  Ap.p.  351;  Hutchinson  v. 
Watson  D.  Co.,  16  Idaho  484,  101 
Pae.  Eep.  1059,  133  Am.  St.  Eep.  125. 
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in  order  to  appropriate  water  and  to  condemn  lands  for  rights  of 
way,  must  proceed  under  the  general  State  laws.^ 

The  Supreme  Court  of  Utah,  when  Utah  was  still  a  Territory,  lo 
adopted  the  Colorado  theory  as  decided  by  the  Supreme  Court  of 
that  State  in  its  early  history  in  the  case  of  Yunker  v.  Nichols.  ^^ 
Also,  the  Supreme  Court  of  Utah,  in  a  recent  case,i2  saidi  "To 
initiate  and  acquire  a  right  in  and  to  the  use  of  unappropriated 
public  water  whether  in  the  pnj?lic  domain  or  within  a  reservation 
or  elsewhere,  is  dependent  upon  the  laws  or  customs  of  the  State 
in  which  such  water  is  found. ' ' 

The  Supreme  Court  of  Wyoming,  in  comparing  the  two  theories 
as  to  the  legal  right,^^  after  setting  forth  the  California  theory, 
said :  "Upon  that  theory  the  right  acquired  by  prior  appropriation 
on  the  public  domain  is  held  to  be  founded  in  grant  from  the  United 
States  Government  as  owner  of  the  land  and  water,  under  the  Acts 
of  Congress  of  1866  and  1870.1*  ...  In  this  State,  on  the  other 
hand,  .  .  .  this  Court  has  declared  that  the  rule  never  obtained 
in  this  jurisdiction.  ...  'A  different  principle,  better  adapted 
to  the  material  condition  of  this  region,  has  been  recognized.  That 
principle,  briefly  stated,  is  that  the  right  to  the  use  of  water  for 
beneficial  purposes  depends  upon  a  prior  appropriation.  .  .  . 
It  is  the  natural  outgrowth  of  the  conditions  existing  in  this  region 
of  the  country.'  "  ^^  Thus,  in  all  of  the  extremely  arid  States, 
it  is  the  well  settled  rule  of  local  law,  that  the  right  of  an  appro- 
priator  to  the  use  of  the  water  appropriated  is  based,  not  upon  the 
theory  of  a  grant  from  the  United  States,  as  is  held  under  the 
California  theory,!^  but  "by  operation  of  law"  owing  to  the  con- 
dition of  the  country  and  the  necessities  of  the  case ;  that  the  United 
States  has  no  jurisdiction  over  these  waters  either  as  land  owner 

9  Burley  v.  United  States,  179  Fed.  14  For  Act  of  Congress  of  1866,  see 
Eep.   1,  102  C.  0.  A.  429,  172  Fed.      Sees.   611-614. 

Eep.  615.  For  Act  of  Congress  of  1870,  see 

10  Stowell  T.  Johnson,  7  Utah  215,      Sees.   615-619. 

26  Pac.  Eep.  290.  is  Citing  Moyer  v.  Preston,  6  Wyo. 

11 1  Colo.  551,  8  Morr.  Min.  Eep.  64.  308,  44  Pae.  Eep.  845,  71  Am.  St.  Eep. 

See,  also,  Sec.  634-636.  914. 

12  So  wards    v.    Meagher,    37    Utah  See,   also.   Farm   Iny.   Co.   v.   Car- 

212,  108  Pae.  Eep.  1112.  penter,  9  Wyo.  110,  61  Pac.  Eep.  258, 

IS  Willey  V.  Decker,   11  Wyo.  498,  50  L.  E.  A.  747,  87  Am.  St.  Eep.  918. 

73  Pae.  Eep.  210,  100  Am.  St.  Eep.  16  See  Sees.  628-631. 
939. 
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or  law  maker,  but  that  the  entire  subject  was  left  by  the  General 
Government  to  the  respective  States  and  Territories  both  as  to 
ownership  and  control  to  adopt  such  rules  relative  thereto  as  they 
thought  best.i'' 

§  634.  Colorado  theory  of  State  o>vviiership — Authorities  dis- 
cussed.— The  authorities  sustaining  the  Colorado  theory,  as  set 
forth  in  our  preceding  section,^  are  numerous.  As  early  as  1872, 
the  Territorial  Supreme  Court  of  Colora4o  had  the  question  before 
it  in  the  case  of  Yunker  v.  Nichols.^  And  Mr.  Chief  Justice  Hal- 
lett,2  in  rendering  one  of  the  opinions  of  the  Court,  mentioned  the 
fact  that  when  the  lands  of  that  Territory  were  derived  from  the 
General  Government,  they  were  subject  to  the  law  of  Nature, 
which  held  them  barren  until  awakened  to  fertility  by  the  nourish- 
ing streams  of  water,  and  that  the  purchasers  of  them  could  have  no 
benefit  from  their  grant  from  the  Government  without  the  right 
to  irrigate  them,  and  said :  "It  may  be  said,  that  all  lands  are  held 
in  subordination  to  the  dominant  rights  of  others;  who  must  neces- 
sarily pass  over  them  to  obtain  a  supply  of  water  to  irrigate  their 
own  lands,  and  this  servitude  arises,  not  by  grant,  but  by  operation 
of  law."  This  opinion  was  concurred  in  by  the  remaining  two 
judges,  and  it  practically  formed  the  basis  for  the  Colorado  theory 
as  to  the  legal  rights  of  the  appropriator,  and  decided  that  the 
common  law  doctrine  of  riparian  rights  was  inapplicable  to  Col- 
orado, long  before  there  was  any  contest  in  that  jurisdiction  be- 
tween the  rights  of  .the  appropriator  and  a  riparian  owner.  This 
contest  arose  in  the  case  of  Coffin  v.  Left  Hand  Ditch  Co.,*  ten  years 
later,  in  1882.  In  that  case  the  Court  held,  that  the  common  law 
doctrine  giving  the  riparian  owner  a  right  to  the  flow  of  water  in 
its  natural  channel  upon  and  over  his  lands  is  inapplicable  to 
Colorado,  and  that :  ' '  Imperative  necessity,  unknown  to  the  coun- 
tries which  gave  it  birth,  compels  the  recognition  of  another  doc- 
trine in  conflict  therewith";  that  the  first  appropriator  of  water 
from  a  natural  stream  has  a  prior  right  thereto,  to  the  eitent  of 

17  For  Colorado  theory,  see  Sec.  632.  District    Court    for    the    District    of 

1  See  Sees.  632-634.  Colorado,  and  rendered  many  decisions, 

2  1  Colo.  551,  8  Morr.  Min.  Eep.  64.  involving  the  rights  of  waters. 

3  Mr.  Justice' Hallett  was  afterwards  4  6  Colo.  443. 
for  many  years-  Judge  of  the  XI.  S. 
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such  appropriation ;  that  the  appropriator  was  entitled  to  protection 
as  well  after  patent  to  a  third  party  of  the  land  over  which  the 
natural  stream  flows,  as  when  such  land  is  a  part  of  the  public 
domain;  and  that  the  right  itself,  and  the  obligation  to  protect  it, 
existed  prior  to  legislation  on  the  subject  of  irrigation.^ 

It  will  be  noticed  that  the  California  theory  that  the  right  of 
appropriation  was  based  upon  a  grant  from  the  Government  is 
repudiated  in  the  Colorado  theory.  As  was  said  in  the  case  of 
Yunker  v.  Nichols,®  it  arose  "not  by  grant  but  by  operation  of 
law."  Eiparian  rights  being  entirely  abolished  in  Colorado,  as 
neither  being  in  the  Government  nor  in  a  grantee  of  the  Govern- 
ment, it  must  follow  as  a  matter  of  course  that  under  the  Colorado 
theory  no  rights  of  the  Government  are  recognized  in  or  to  the 
waters  within  the  boundaries  of  the  State;  but  that  the  sole  juris- 
diction, control,  and  even  the  title  to  the  use  of  the  water  were  all 
left  by  the  United  States  to  the  State.  And  that  thereafter  the 
State,  by  its  constitutional  provisions,  appropriated,  as  it  were,  all 
of  the  unclaimed  .waters  within  its  boundaries  as  the  property  of  the 
State  or  public;  and  that  the  individual  obtains  his  title  to  the 
use  of  the  water  not  from  the  United  States,  but  by  the  appropria- 
tion and  use  of  the  water  under  the  laws  of  the  State.  The  element 
of  grant,  the  basis  of  the  California  theory,  is  not  recognized  under 
the  Colorado  theory.''  Mr.  Justice  Hallett,  then  Judge  of  the  Cir- 
cuit Court  for  the  District  of  Colorado,  in  two  recent  eases  held 
to  this  effect.8     This  theory  has  been  followed  in  the  Colorado 

■»  See,  also,   Schilling  t.  Eominger,  See,    also.    Golden    Canal    Co.    t. 

4  Colo.   100.  Bright,  8  Colo.  144,  6  Pae.  Eep.  142; 

For   adoption   of   the   common  law  Hammond  v.  Eose,   11   Colo.   524,   19 

when  inapplicable,  see   Sees.  588-591.  Pac.  Eep.  466,  7  Am.   St.  Eep.   258; 

See,     also,    Platte    Water     Co.    v.  Oppenlander  v.  Left  Hand  D.  Co.,  18 

Northern  Colo.  Irr.  Co.,  12  Colo.  525,  Colo.  142,  31  Pac.  Eep.  854. 

21    Pac.    Eep.    711;     Sternberger    v.  But  see  the  opinion  of  Judge  Hal- 

Seaton    Mountain    etc.    Co.,   45    Colo,  lett  in  Schwab  v.  Beam,  86  Fed.  41, 

401,  102  Pac.  Eep.  168.  10  Morr.  Min.  Eep.  279,  wherein  water 

0  Supra.  of  a  stream  was  claimed  by  virtue  of 

T  For   element   of   grant  under  the  the  location  of  placer  mining  claims 

California  theory,  see  Sees.  609,  610.  upon  its  banks.     Judge  Hallett  said : 

8  Mohl  V.  Lamar  Canal  Co.,  128  Fed.  ' '  The  waters  were  appropriated  when 

Eep.   776;    Hoge  v.   Eaton,   135   Fed.  the  claims  were  located,  and  the  owner 

Eep.  411,  141  Fed.  Eep.  64,  72  C.  C.  A.  of  the  claims  is  entitled  to  have  them 

74'  ut  currere  solebat,  without  diminution. 
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courts,  in  many  cases,  until  it  has  become  the  settled  rule  in  that 
State  beyond  question.  In  recent  cases  it  was  held  that  a  patent 
from  the  Government  to  certain  tracts  of  land  through  which  water 
flows  does  not  give  color  of  title  to  the  water.^ 

§  635.  Dedication  by  a  State  of  its  waters  to  the  State  or  pub- 
lic.— All  of  the  States  which  have  abrogated  the  common  law 
doctrine  of  riparian  rights  have  either  by  constitutional  provision 
or  by  statutory  enactment  dedicated  the  waters  flowing  within  their 
respective  boundaries  to  the  State  or  to  the  public.  Also,  some  of 
the  States  have  made  such  dedication  which  still  adhere  to  the 
common  law  as  to  certain  features.  These  States  are  Montana, 
North  Dakota,  South  Dakota,  Texas.  And  even  California,  by  the 
Act  of  the  legislature  of  1911, ^  provides:  "All  water  or  the  use 
of  water  within  the  State  of  California  is  the  property  of  the  people 
of  the  State  of  California,"  etc.  In  Montana  and  North  Dakota 
the  Supreme  Courts  hold  that  a  declaration  of  State  ownership  is 
not  antagonistic  to,  nor  does  it  prevent  the  existence  of  riparian 
rights  within  the  same  jurisdiction. 2  The  subject  of  the  dedication 
of  the  waters  of  a  State,  however,  has  been  discussed  in  a  previous 
chapter  of  this  work  and  no  further  discussion  is  necessary  here.^ 

subject  to  the  reasonable  use  of  other  priation    of    the    water    is    required, 

riparian  owners  high  up  on  the  course  (For  the  requisites  of  an  appropria- 

of  the  stream."  tion,  see  Sees.  706-732.) 

Note. — This  position  is  clearly  un-  9  Clark  v.  Ashley,  34  Colo.  285, 
tenable  under  either  the  eouunon  law  82  Pac.  Eep.  588. 
rules  or  the  Arid  Region  Doctrine  of  See,  also,  Cascade  etc.  Co.  v.  Em- 
appropriation.  Under  the  common  law  pire  etc.  Co.,  181  Fed.  Rep.  1011. 
there  is  no  "appropriation"  of  the  1  See  Statutes  and  Amendments, 
waters  of  a  stream  by  mere  ownership  Cal.  1911,  Chap.  407,  amending  Civil 
of  riparian  lands.     By  virtue  of  this  Code,  Sec.  1410. 

ownership  the  owner  is  entitled  to  a  See,  also,  Supp.  Kerr's  Cyc.  Code, 

reasonable  use  of  the  waters  of  the  1911,  p.  584. 

stream,   as    an   incident   to   his   land.  2  Smith  v.  Denniff,  24  Mont.  20,  60 

(See  Sees.  483-497.)     ITpon  the  other  Pac.  Rep.  398,  50  L.  R.   A.   737,   81 

hand,  under  the  Arid  Region  Doctrine  Am.  St.  Rep.  408,  Id.,  23  Mont.  65, 

of  appropriation,  the  mere  location  of  57  Pac.  Rep.  557;  Bigelow  v.  Draper, 

mining  claims  or  the  purchase  of  land  6  N.  D.  152,  69  N.  W.  Rep.  570. 

upon  the  bank  of  a  stream  is  not  ipso  3  For    dedication    of    waters    by    a 

facto  an  appropriation  of  the  waters  State,  see  Chap.  18,  Sees.  372-389. 
thereof.     Some  act  of   actual  appro- 
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§  636.  Conclusions  as  to  the  two  theories— Original  ownership 
of  the  United  States. — Regardless  of  these  two  theories  as  to 
whether  the  appropriator  deraigns  his  title  to  the  use  of  the  water 
from  the  United  States  or  from  the  State,  the  Arid  Region  Doctrine 
of  the  appropriation  of  the  waters  of  the  natural  streams  for  bene- 
ficial uses  is  here  to  stay.  It  has  become  a  part  of  the  law  of  the  land, 
and  is  as  well  recognized  as  any  other  part  of  our  substantive  law. 
But,  as  stated  before,  ^  we  hold  Aat  the  California  theory  is  the  only 
correct  one  as  to  the  origin  and  basis  of  that  right.^  And,  as  we  "shall 
endeavor  to  show,  the  authorities  bear  us  out  in  that  statement.  In 
the  first  place,  the  United  States,  after  the  Louisiana  Purchase,  the 
Treaty  of  Guadalupe  Hidalgo,  and  the  Gadsden  Purchase,  be- 
came the  owner  not  only  of  the  lands  included  in  these  various  trans- 
actions respectively,  but  also  of  the  streams  and  other  bodies  of  water 
included  therein,  and  also  of  the  waters  fiowing  therein,  as  near  as 
it  is  possible  for  ownership  in  running  waters  to  be  acquired,  with 
the  exception  of  those  few  claims  of  private  owners,  which  had 
vested  prior  to  the  acquisition  of  any  of  the  particular  territories.^ 

To  say  the  least,  the  United  States  had,  at  the  time  of  any 
particular  purchase  or  treaty,  an  absolute  title  to  the  use  of  these 
waters.  At  this  period  the  United  States  had  also  the  absolute 
sovereignty  over  both  the  land  and  waters.  That  the  United  States 
at  this  time  had  the  absolute  ownership  and  sovereignty  of  and 
over  the  waters  will  have  to  be  conceded  by  all.  •  There  was  no 
other  Government  than  that  of  the  United  States;  there  was  no 
other  sovereign  as  not  even,  the  Territorial  Governments  had  been 
formed.  It  was  not  until  some  time  later  that  these  tracts  were 
cut  up  into  Territories  which  afterwards  became  States.  Taking, 
for  our  hypothesis  that  the  United  States  was  the  absolute  owner 
of  the  waters  upon  the  public  domain  at  this  time,  and  could  dis- 
pose of  them  as  it  saw  fit,  it  is  necessary  in  this  argument  in  at- 
tempting to  trace  the  source  of  the  legal  right,  to  again  refer  to  the 
facts  as  to  how  the  Government  did  dispose  of  them.  Did  it  dispose 
of  these  rights  one  by  one  as  these  appropriations  were  made  to  the 

1  See  Sees.  629-631.  ory,  see  Sees.  628,  632,  and  authori- 

2  For  statement  of  California  the-      ties  cited. 

ory,  see  Sees.  628,  629,  and  authorities         3  For  the  ownership   in   the   corpus 
cited.  of  the  Tvater,  see  Sees.  i56,  554. 

Fox  statement  of  the  Colorado  the- 
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individuals,  and  still  retain  its  ownership  in  the  remainder  unap- 
,  propriated,  or  did  the  United  States,  upon  a  Territory  becoming  a 
State,  surrender  all  of  its  rights  in  and  to  the  waters  within  its- 
boundaries,  both  as  sovereign  and  owner  to  the  State,  as  it  were  in 
bulk,  and  thus  leave  the  entire  title  and  jurisdiction  to  the  State? 
This  is  the  Colorado  theory  of  the  question,  and,  in  our  opinion, 
the  principal  defect  of  that  theory  is  that  it  denies  that  the  United 
States  has  any  property  rights  in  the  waters  flowing  over  its  public 
domain  within  the  boundaries  of  a  State.  That  this  assertion  is 
incorrect,  is  proven  by  the  fact  that  there  has  never  been  any 
general  Act  of  Congress  formally  surrendering  these  rights  to  the 
State.  Upon  the  other  hand,  the  very  Acts  of  Congress  which  have 
been  passed  granting  certain  rights  to  the  waters  are  some  of  the 
strongest  arguments  that  no  such  thing  was  intended  and  never  was 
done,  but  that  what  rights  were  granted  were  given  to  individuals 
and  not  to  the  States.  Instead  of  a  surrender  of  all  Federal  owner- 
ship in  the  waters  they  are  an  assertion  of  that  ownership, 

§  637.  Conclusions  as  to  the  two  theories — Title  claimed  by 
United  States  by  Acts  of  Congress. — In  every  Act  of  Congress 
passed  relative  to  the  use  of  waters  in  the  Western  States  there  has 
been  an  assertion  of  ownership  of  all  the  waters  flowing  over  the 
public  domain,  which  had  not  theretofore  vested  and  accrued  in 
some  individual.  For  instance,  take  the  Acts  of  Congres?  of  1866 
and  1870,  and  the  grants  therein  contained  run  to  the  "possessors 
and  owners"  of  the  rights  which  had  "vested  and  accrued"  prior 
to  the  time  that  the  Acts  in  question  went  into  effect.  There  was 
no  general  relinquishment  to  the  States,  but  there  is  a  relinquish- 
ment to  the  individual  appropriators,  but  only  to  the  extent  of  the 
rights  which  have  vested  and  accrued  by  virtue  of  their  compliance 
with  the  local  laws  of  the  State.  And,  the  Acts  in  question,  as 
construed  by  the  courts,  provide  for  the  acquisition  of  title  to  the 
use  of  water  in  the  future  by  means  of  appropriations  hy  indi- 
viduals, subsequent  to  the  date  of  the  passage  of  the  Acts.  And, 
these  Acts  have  been  further  construed  to  be  "a  voluntary  recogni- 
tion of  a  pre-existing  right  of.  possession,  constituting  a  valid  claim 
to  its  continued  use,  rather  than  the  establishment  of  a  new  one."  ^ 

1  Broder  v.  Natoma  W.  &  M.  Co.,      ing  50   Oal,   621 ;    Forbes   v.   Graeey, 
101  U.  S.  272,  25  L.  Ed.  790,  affirm-      94  V.  S.  762,  24  L.  Ed.  313;  Jenni- 
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In  1877,  an  Act  was  passed  by  Congress  for  the  sale  of  desert 
lands,  which  contained  in  its  first  section  a  proviso  2  that  the  right . 
to  the  use  of  water  by  the  person  so  conducting  the  same  on  or  to 
"any  tract  of  desert  land"  shall  depend  upon  lona  fide  prior  ap- 
propriation, and  all  surplus  water  over  and  above  such  actual 
appropriation  and  use,  together  with  the  water  of  all  lakes,  rivers, 
and  other  sources  of  water  supply  upon  the  public  lands  and  not 
navigable,  shall  remain  and  be  Meld  free  for  the  appropriation  and 
Use  of  the  public.  Clearly  this  Act  shows  by  its  very  terms  that 
Congress  still  laid  claim  to  the  waters  of  the  public  domjain,  else 
why  the  grant  contained  in  the  Act  ?  This  Act  as  amended  by  the 
Act  of  March  3,  1891,3  and  the  Act  of  August  4,  1894,*  applied  to 
all  the  public  land  States,  including  Colorado  and  all  those  States 
which  hold  that  the  United  States  surrendered  to  those  States  the 
ownership  of  all  the  waters  within  their  respective  jurisdictions 
upon  their  admission  to  statehood. 

By  the  Act  of  March  3,  1891,^  Congress  simply  granted  rights  of 
way  through  the  public  lands  and  reservations  of  the  United  States 
to  ditch  and  canal  companies,  and  nothing  in  the  Act  should  be 
construed  to  interfere  with  the  ' '  control  of  water  for  irrigation  and 
other  purposes  under  the  authority  of  the  respective  States  and 

son  V.  Kirk,  98  U.  S.  453,  25  L.  Ed.  26  Fed.  Stat.  Ann.,  1905,  p.  392; 

240;    Atchison   v.   Peterson,    1   Mont.  2  U.  S.  Comp.  Stat.,   1901,  p.   1548; 

561;  Id.,  87  TJ.  S.  20  Wall.  507,  22  19  Stat.  L.  377.     Eor  copy  of  Act  of 

L.  Ed.  414,  1  Morr.  Min.  Bep.  583;  March  3,  1877,  see  Sec.  1290. 

U.  S.  V.  Eio  &rande  Dam  &  Irr.  Co.,  See,  also,  Sees.  622,  623. 

174  V.  S.  690,  43  L.  Ed.  1136,  19  Sup.  3  6  Fed.  Stat.  Ann.,  1905,  p.  396; 

Ct.  Eep.  770.  2  U.  S.  Comp.  Stat.,  p.  1548;  26  Stat. 

See,  also,  for  Acts  of  Congress  and  L.  1096,  1097. 

construction  thereof.  See.   638.  For  copy  of  the  Act,  see  Sec.  1290. 

But  see  Tynon  v.  Despain,  22  Colo.  See,  also.  Sees.  1288-1311. 

240,    43    Pao.    Eep.    1039,    where   the  4  6  Fed.  Stat.  Ann.,  1905,  p.  396; 

statutes  are  referred  to  as  a  declara-  2  TJ.  S.  Comp.   Stat.,  1901,  p.  1552; 

tion    upon    the    part    of    the    United  28  Stat.  L.  226. 

States  never  to  grant  riparian  rights.  See,  also.  Sees.  1287-1311. 

assuming  that  it  has  the  power,  which  6  6  Fed.  Stat.  Ann.,  1905,  p.  508 ; 

was  denied.  2  U.   S.  Comp.   Stat.,   1901,  p.  1570; 

See,  also,  TJ.  8.  v.  Eio  Grande  Dam  26  Stat.  L.  1101. 

&  Irr.   Co.,  9  N.  Mex.   303,  51  Pac.  For  copy  of  Act,  see  See.  937. 

Eep.  674,  reversed  in  Id.,  174  U.  8.  See,  also,  Sees.  938-950, 
690,  43  L.  Ed.  1136,  19  Sup.  Ct.  Eep. 
770. 
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Territories."  There  is  nothing  in  this  Act  which  can  be  construed 
as  a  grant  to  the  States  of  the  title  to  the  waters  within  their 
respective  jurisdictions.  The  grant  runs  "to  any  canal  or  ditch 
company." 

And,  finally,  as  far  as  any  Act  of  Congress  is  concerned,  we  have 
the  Act  of  June  17,  1902,6  popularly  called  the  National  Reclama- 
tion Act,  which  also  confirms  our  contention  that  Congress  has 
always  insisted  that  the  proprietary  rights  to  the  waters  on  the 
public  domain  emanates  from  the  United  States  to  the  individiial 
appropriator,  and  not  from  the  State.  This  Act,  in  brief,  provides 
that  all  moneys  received  from  the  sale  of  the  public  lands  in  the 
sixteen  "Western  States  and  Territories,  and  where  irrigation  is 
mostly  practiced,  shall  be  reserved,  set  aside,  and  appropriated  as 
a  special  fund  to  be  known  as  the  "reclamation  fund."  The  Secre- 
tary of  the  Interior  is  authorized,  with  this  money,  to  locate  and 
construct  irrigation  works,  for  the  storage,  diversion,  and  the 
development  of  waters,  and  before  the  said  construction  the  lands 
susceptible  of  irrigation  under  any  project  may  be  withdrawn 
from  entry,  except  as  to  homestead  entries.  "Where  in  carrying 
out  the  provisions  of  the  Act  it  becomes  necessary  to  acquire  any 
rights  or  property,  the  same  may  be  acquired  for  the  United 
States,  by  purchase  or  by  condemnation.  And  in  this  connection  we 
will  say  that,  relative  to  water  rights,  this  can  only  apply  to  those 
water  rights  the  titles  to  which  have  vested  and  accrued  in  indi- 
viduals prior  to  the  need  of  the  same  for  the  Government  project, 
the  Government  claiming  the  title  to  the  unappropriated  water, 
as  proprietor,  but  not  as  sovereign,  for  in  Section  8  it  is  pro- 
vided that  in  carrying  out  the  provisions  of  the  Act  the  Secretary 
shall  proceed  in  conformity  with  the  laws  of  the  State  or  Terri- 
tory wherein  the  project  is  located.  Section  4  provides  that  "No 
right  to  the  use"  of  water  for  land  in  private  ownership  shall  be 
sold  for  a  tract  exceeding  160  acres  to  any  one  land  owner,  and  no 
such  sale  shall  be  made  to  any  land  owner  unless  he  be  an  actual 
and  hona  fide  resident  on  such  land."  Sold  by  whom?  Clearly 
by  the  United  States  to  the  land  owner.  There  can  be  no  question 
but  that  under  this  Act  the  United  States  asserts  its  proprietorship 

6  6  Fed.  Stat.  Ann.,  1905,  p.  1098;  For  copy  of  Act,  see  Sec.  937. 

Supp.  V.  S.  Comp.  Stat.,  1905,  p.  349;  See,  also,  Sees.  937-950. 

32  Stat.  L.  388. 
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to  all  the  waters  upon  the  public  domain,  the  rights  to  which  have 
nbt  vested  and  accrued  in  private  individuals;  and  that,  too,  re- 
gardless of  the  fact  as  to  whether  those  waters  are  in  California 
or  those  States  which  follow  the  California  theory  as  the  legal 
right  under  the  Arid  Region  Doctrine  of  appropriation,  or  are  in 
the  State  of  Colorado  or  those  States  which  follow  its  theory  as 
to  the  legal  right. '^ 

In  the  Act  of  Congress  providing  for  the  Forest  Service,  created 
for  the  management  and  control  of  National  forests  or  forest  re- 
serves of  the  United  States,  it  is  also  provided:  "All  waters  on 
such  reservations  may  be  used  for  domestic^  mining,  milling,  or 
irrigation  purposes,  under  the  laws  of  the  State  wherein  such 
forest  reservations  are  situated,  or  under  the  laws  of  the  United 
States  and  the  rules  and  regulations  established  thereunder."* 
The  Government  has  not  seen  fit  to  take  advantage  of  the  above 
provision,  but  there  is  no  question  but  that  under  the  Act  it  has 
the  power  to  do  so,  as  the  right  of  the  Government  is  unlimited.^ 
As  was  said  by  the  Circuit  Court  of  Appeals:  "That  the  United 
States  may,  where  the  circumstances  and  conditions  require  it, 
reserve  the  waters  of  a  river  flowing  through  its  public  lands  for 
a  particular, .beneficial  purpose,  was  held  by  this  Court."  ^o 

§  638.  Conclusions  as  to  the  two  theories — Acts  of  Congress 
ratifying    constitutions    containing    dedication    provisions. — We 

have  discussed  in  another  portion  of  this  work  the  effect  of  the  dedi- 
cation in  a  State  constitution  of  the  waters  within  a  State  to  the 
State  or  public.  ^  "We  there  held  that  this  dedication  could  not 
affect  the  ownership  of  the  general  Government  of  the  riparian 

7  For  statement  of  California  theory  A.  546.  For  the  same  case  affirmed  by 
as  to  legal  right,  see  Sees.  628-631.  the  ^  Supreme    Court    of    the    United 

For  statement  as  to  Colorado  theory,  States,  see  207  TJ.  S.  564,  52  L.  Ed. 

see  Sees.  632-635.  340,   28    Sup.   Ct.   Eep.   207;    United 

8  7  Fed.  Stat.  Ann.,  1905,  p.  315 ;  States  v.  Eio  Grande  Dam  &  Irrigation 
2  U.  S.  Comp.  Stat.,  1901,  p.  1542;  Co.,  174  U.  S.  690,  43  L.  Ed.  1136, 
30  Stat.  L.  36.  19  Sup.  Ct.  Eep.  770;   United  States 

9  See,  also.  Sees.  411,  448,  480.  v.  Winans,  198  U.  S.  371,  49  L.  Ed. 

10  Burley  V.  United  States,  179  Fed.  1089,  25  Sup.  Ct.  Eep.  662;  Conrad 
Eep.  1,  102  C.  C.  A.  429,  172  Fed.  Investment  Co.  v.  United  States,  161 
Eep.  615,  citing  Winters  v.  United  Fed.  Eep.  829,  88  C.  C.  A.  647,  Id., 
States,  143  Fed.  Eep.  740,  74  C.  C.  A.  156  Fed.  Eep.  130. 

666,  Id.,  148  Fed.  Eep.  684,  78  C.  0.  i  See  Sees.  387,  388. 
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rights  in  the  waters  which  flow  through  the  public  lands  and  reser- 
vations owned  by  it.^  We  now  reiterate  that  statement  as  to  the 
effect  of  such  a  dedication  as  far  as  the  United  States  is  con- 
cerned, even  in  such  States  as  Colorado  and  Wyoming,  where  the 
waters  within  the  State  are  declared  to  be  either  the  property  of 
the  State  or  public,  and  the  constitutions  containing  this  provision 
were  ratified  by  the  acceptance  of  the  constitution  by  the  Gov- 
ernment. Hence  it  follows  that  such  a  declaration  contained  in 
a  constitution  declaring  the  waters  within  a  State  to  be  the 
property  of  a  State  is  meaningless  and  of  no  force  and  effect  as 
against  the  United  States.  A  State  no  more  than  an  individual 
can  acquire  property  by  a  mere  assertion  of  ownership.  The 
United  States,  as  the  primary  owner  of  the  soil  of  the  public 
domain  within  the  States  having  these  constitutional  provisions, 
is  also  primarily  the  owner  of  the  waters  of  the  streams  flowing 
across  these  lands,  and  is  still  the  owner  of  these  waters  the  title 
to  which  has  not  vested  in  some  individual  or  company.  In  the 
case  of  Farm  Inv.  Co.  v.  Carpenter  ^  the  above  proposition  is  dis- 
puted, and  the  Court  says:  "So  far  as  any  proprietary  rights 
of  the  United  States  are  concerned,  the  question  would  seem  to 
be  settled  in  favor  of  the  effectiveness  of  the  declaration  by  the 
Act  of  admission,  which  embraces  the  following  provision:  'And 
the  constitution  which  the  people  of  Wyoming  have  formed  for 
themselves  be,  and  the  same  is  hereby  accepted,  ratified,  and  con- 
firmed.' "  Citing  McCormick  v.  Western  U.  Teleg.  Co.,*  where 
the  Court  held  that:  "The  Act  of  Congress  which  admitted  Utah 
as  a  State  accepted  and  ratified  its  constitution,  and  invested  all 
its  provisions  with  all  the  authority  conferred  by  any  Act  of  Con- ' 
gress. ' '  A  study  of  this  case  will  reveal  the  fact  that  the  holding  of 
the  Wyoming  case  is  not  borne  out  by  the  McCormick  case  as 
to  the  property  rights  of  the  United  States.  The  question  in  that 
case  was  simply  as  to  the  power  of  Congress  to  give  the  constitu- 
tional convention  the  right  to  provide  for  the  transfer  of  actions 
pending  in  the  Territorial  Courts  to  the  State  or  Federal  Courts, 
and  did  not  at  all  involve  the  property  rights  of  the  United  States.^ 

2  See  Sec.  388.  49  V.  8.  App.  116,  38  L.  B.  A.  684. 

3  9   Wyo.    110,   61   Pac.   Eep.    258,  5  See,  also,  for  effect  of  a  dediea- 
50  L.  E.  A.  747,  87  Am.  St.  Eep.  918.  tion  by  a  State,  See.  388. 

4  79  Fed.  Bep.  449,  25  0.  C.  A.  35,  Winters  v.  V.  8.,  207  V.  8.   564, 
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What  was  granted  to  these  States  upon  their  admission  to  the 
Union  was  the  jurisdiction,  or  sovereignty,  over  the  lands  and  waters 
within  their  borders,  and  not  the  title  or  ownership.^  As  well 
might  a  State  have  laid  claim  to  the  title  to  all  the  public  lands 
within  its  borders,  not  allowed  in  the  enabling  Act  of  admission, 
as  to  lay  claim  to  the  title  to  the  waters  flowing  within  its  bounda- 
ries. The  title  has  always  remained  and  now  remains  in  the 
United  States,  except  as  to  thosi|,  rights  which  have  vested  and  ac- 
crued in  individuals  or  companies  under  the  various  Acts  of  Con- 
gress, and  the  forbearance  of  "  a  just  and  generous  Government."  "^ 
And  in  these  cases  the  title  to  the  use  of  the  water  has  emanated 
from  the  United  States  and  not  from  any  State.  Then,  again, 
in  the  enabling  Acts  for  the  admission  of  all  the  States  it  is  pro- 
vided to  the  effect  that  the  State  relinquishes  and  disclaims  aU 
right  to  the  unappropriated  and  ungranted  public  lands  lying 
within  the  boundaries  thereof;  and  that  the  State  will  never  in- 
terfere with  the  primary  disposal  of  the  public  lands  within  its 
limits.  In  these  provisions  the  waters  flowing  within  the  bounda- 
ries of  the  State  must  be  included  as  a  part  and  parcel  of  the 
public  lands. 

In  the  following  section  we  will  show  that  the  great  majority 
of  the  courts  of  the  country  have  continually  asserted  that  the 
title  to  these  waters  is  in  the  United  States.* 

§  639.  Conclusions  as  to  the  two  theories — Continuous  assertion 
of  title  in  the  United  States  by  the  Courts. — ^Not  only  has  Congress 
by  the  several  Acts  discussed  in  the  previous  sections  ^  made  re- 
peated assertions  of  the  ownership  of  the  title  of  the  waters  flow- 
ing over  the  public  domain,  but  the  Federal-  Courts,  including 

52  L.  Ed.  340,  28  Sup.  Ct.  Eep.  207;  Northern  Colo.  Irr.  Co.,  10  Colo.  582, 

U.  S.  v.  Eio  Grande  Dam  &  Irr.  Co.,  17  Pao.  Eep.  487,  3  Am.  St.  Rep.  603 ; 

174  U.  S.  690,  43  L.  Ed.  1136,  19  Sup.  Fort   Morgan   Land   &   Canal   Co.   v. 

Ct.  Eep.  770;   V.   8.  v.  Winaus,  198  South  Platte  D.   Co.,   18   Colo.   1,  30 

IT.  S.  371,  49  L.  Ed.  1098,  25  Sup.  Ct.  Pac.  Eep.  1032,  36  Am.  St.  Eep.  259. 

Rep.  662 ;   Conrad  Inv.  Co.  v.  U.  8.,  6  Kansas  v.  Colorado,  206  U.  S.  46, 

161  Fed.  Eep.  829,  88  C.  C.  A.  647,  Id.  51  L.  Ed.  956,  27  Sup.  Ct.  Eep.  655. 

156  Fed.  Eep.  130.  7  Jennison  v.  Kirk,  98  U.  S.  453, 

For  the  Colorado  cases  holding  the  25  L.  Ed.  240. 

unappropriated   waters    of   the    State  8  See  Sec.  639. 

are    the   property    of   the    public    or  1  See  Sees.  635-638. 
State,  see  Sees.  633,  634.    Wheeler  v. 
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the  Supreme  Court  of  the  United  States,  has,  in  a  number  of  cases, 
made  the  same  assertion.  Take,  for  instance,  the  construction  of 
the  Courts  of  the  effect  of  the  Acts  of  1866  and  1870,2  that  these 
Acts  were  "a  voluntary  recognition  of  a  pre-existing  right  of 
possession,  constituting  a  valid  claim  to  its  continued  use,  rather 
than  the  establishment  of  a  new  one,"^  and  that  these  rights 
were  only  confirmed  by  the  Acts  where  the  same  had  "vested  and 
accrued"  under  the  local  customs  and  laws  prior  to  the  passage 
of  the  Acts.  As  was  held  by  Mr.  Justice  Field  in  Jennison  v.  Kirk,* 
it  was  for  the  purpose  of  securing  rights  to  water  and  rights  of 
way  over  the  public  lands  to  convey  it,  which  were  thus  recog- 
nized, that  the  ninth  section  was  adopted,  and  not  to  grant  rights 
where  they  were  not  recognized  by  the  customary  law  of  miners. 
These  are  all  to  the  effect  that  the  United  States  had  the  title  to  the 
unappropriated  waters  of  the  public  domain,  and  that  the  appro- 
priator  acquired  his  title  from  the  United  States. 

In  the  case  of  Sturr  v.  Beck  °  the  question  was  as  to  the  rights 
of  a  riparian  proprietor  as  against  an  appropriator  of  the  water, 
the  Court,  adopting  the  ruling  in  a  former  case,®  that  the  Gov- 
ernment was  the  sole  proprietor  of  the  public  lands,  whether 
bordering  on  the  streams  or  otherwise,  in  effect  also  held  that 
the  Government  was  the  owner  of  all  the  waters  flowing  over 
those  lands.  In  the  opinion  the  Court  said:  "When,  however, 
the  Government  ceases  to  be  the  sole  proprietor  the  right  of  the 
riparian  owner  attaches,  and  can  not  be  invaded.  As  the  riparian 
owner  has  the  right  to  have  the  water  flow  ut  currere  solebat,  undi- 
minished except  by  reasonable  consumption  of  the  upper  proprie- 
tors, and  no  subsequent  attempt  to  take  the  water  only  can  over- 
ride the  prior  appropriation  of  both  the  land  and  water,  it  would 
seem  reasonable  that  lawful  riparian  occupancy  with  intent  to 

2  EoT  copies  of  these  Acts,  see  Sees.  See,  also,  cases  cited  under  Sees. 
611,  615.                                                          616-619. 

3  Broder  v.  Natoma  W.  &  M.  Co.,         4  Supra. 

101  U.  8.  274,  25  L.  Ed.  790,  affirm-  6  133  U.  S.  541,  33  L.  Ed.  761,  10 

ing   50   Cal.    621;    Jennison   v.   Kirk,  Sup.    Ct.   Eep.    350,   affirming   Id,.,    6 

98  U.  S.  453,  25  L.  Ed.  240 ;  Sturr  v.  Dak.  71,  50  N.  W.  Eep.  486. 

Beck,  133  U.  S.'  541,  33  L.  Ed.  761,  e  Atchison  v.  Peterson,  87  U.  S.  20 

10   Sup.   Ct.  Eep.   350,  affirming  Id.,  "WaU.   507,   22   L.   Ed.   414,    1   Morr. 

6  Dak.  71,  50  N.  W.  Eep.  486  Min.  Eep.  583,  affirming  Id.,  1  Mont. 

561. 
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appropriate  the  land  should  have  the  same  effect."  Thereby  the 
Court  held  that  the  right  of  the  appropriator  must  be  deraigned 
from  the  United  States,  regardless  of  the  local  laws  of  a  State  or 
Territory.  See  to  the  same  effect,  Benton  v.  Johncox,^  in  which  the 
Court  said:  "The  Government,  being  the  sole  proprietor,  had 
the  right  to  permit  the  water  to  be  taken  and  diverted  from  its 
riparian  lands ;  but,  when  it  disposed  of  its  riparian  lands  without 
reserving  the  water,  the  latter  passed  to  its  grantee  free  from  in- 
terference thereafter  by  the  grantor." 

In  the  cases  of  Howell  v.  Johnson,'  and  Morris  v.  Bean,^  the 
United  States  Circuit  Court  for  the  District  of  Montana  in  a  case 
involving  the  question  of  interstate  waters  between  the  States  of 
Montana  and  "Wyoming,  held  that  the  waters  in  question  were  a 
part  of  an  innavigable  stream,  the  title  to  which  was  never  acquired 
by  either  State,  but  remained  in  the  Federal  Government.^" 

In  Anderson  v.  Bassman,ii  the  United  States  Circuit  Court  for 
the  Northern  District  of  California,  in  commenting  upon  the 
Howell  and  Morris  cases,  supra,  said:  "It  was  further  urged 
that,  as  the  complainant  had  obtained  his  rights  from  the  State 
of  Wyoming  by  appropriating  the  water  in  accordance  with  its 
laws,  his  rights  depended  upon  such  laws,  and  were  governed 
thereby.  But  the  Court  very  clearly  explained  that  the  rights  of 
the  complainant  did  not  rest  upon  the  laws  of  Wyoming,  but  upon 
the  laws  of  Congress;  that  the  legislative  enactment  of  Wyoming 
was  only  a  condition  which  brought  the  laws  of  Congress  into 
force."  It  must  be  noted  in  this  connection  that  Wyoming  is 
one  of  the  States  which  has  so  strenuously  declared  that  the  title 
to  the  water  emanated  from  the  State,  under  the  Colorado  theory.12 

In  the  case  of  Bear  Lake  &  R.  etc.  Co.  v.  Garland,  ^^  the  Court 

7  17  Wash.  277,  49  Pac.  Eep.  495,  provision  of  Wyoming  dedicating  its 
39  L.  E.  A.  107,  61  Am.  St.  Eep.  912.  waters  to  the  State.     See,  also.  Farm 

8  89  Fed.  Eep.  556.  Inv.  Co.  v.  Carpenter,  9  Wyo.  110,  61 

9  146  Fed.  Eep.  432;  affirmed  159  Pae.  Eep.  258,  50  L.  E.  A.  747,  87 
Fed.  Eep.  651,  86  C.  C.  A.  519;  af-  Am.  St.  Eep.  918;  WiHey  v.  Decker, 
firmed  221  U.  S.  485,  55  L.  Ed.  821,  11  Wyo.  496,  73  Pac.  Eep.  210,  100 
31  Sup.  Ct.  Eep.  703.  Am.  St.  Kep.  939. 

10  See,  also.  Cruse  v.  McGauley,  96  13  164  XT.  S.  1,  41  L.  Ed.  327,  17 
Fed.  Eep.  369.  Sup.  Ct.  Eep.  7,  affirming  Id.,  9  Utah- 

11  140  Fed.  Eep.  14.  350,  34  Pae.  Eep.  368. 

12  See  Sec.   385,  for  constitutional 
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said:  "The  Government  enacts  that  any  one  may  go  upon  its 
public  lands  for  the  purpose  of  procuring  water,  digging  ditches 
for  canals,  etc.,  and  when  rights  have  become  vested  and  accrued 
which  are  recognized  or  acknowledged  by  the  local  customs,  laws, 
and  decisions  of  the  Courts,  such  rights  are  acknowledged  and 
confirmed."  Acknowledged  and  confirmed  by  whom  or  by  what 
Government?  Clearly  by  the  Government  of  the  United  States. 
But  the  question  is  answered  by  the  Court  itself  in  the  next  sen- 
tence, which  is  as  follows:  "Under  this  statute, i*  no  right  or  title 
to  the  land,  er  to  a  right  of  way  over  or  through  it,  or  to  the  use 
of  water  from  a  well  thereafter  to  be  dug,  vests,  as  against  the 
Government,  in  the  party  entering  upon  possession  unaccompanied 
by  the  performance  of  any  labor  thereon. "  This  clearly  claims  that 
the  title  to  the  water  is  in  the  Government.  However,  the  ques- 
tion as  to  the  validity  of  an  appropriation  is  a  matter  for  the 
jurisdiction  of  the  State  courts,  and  not  a  Federal  question.  ^^ 
The  later  Federal  cases  are  also  to  the  same  effect,  that  the 
United  States  claims  title  to  the  waters  flowing  upon  the  public 
4omain.  In  the  case  of  the  United  States  v.  Rio  Grande  Dam  & 
Irrigation  Co.,^®  the  Court  held  that,  in  the  absence  of  specific 
authority  from  Congress,  a  State  can  not  by  its  legislation  destroy 
the  rights  of  the  United  States,  as  owner  of  the  lands  bordering 
upon  the  streams,  to  the  continued  flow  of  the  waters;  and,  after 
reviewing  the  Acts  of  Congress,  the  Court  held  that  no  such  right 
had  been  granted.^'^  This  was  placed  upon  two  grounds — the  right 
of  the  United  States  as  riparian  owner,  and  the  right  of  the  United 
States  to  maintain  the  navigable  capacity  of  its  rivers  and  streams, 
even  to  the  extent  pf  prohibiting  the  appropriations  of  waters  from 
the  tributaries  of  those  streams  where  the  same  were  in  accord- 
ance with  the  local  laws  of  any  State  or  Territory. 

14  The  Acts  of  1866  and  1870,  for  laws,  and  decisions,  all  of  which  were 
which  see  Sees.  611,  615.  questions   of   State  law."     See,   also, 

15  TeUuride  Power   Transm.  Co.  T.  same  case,  187  U.  8.  569,  47  L.  Ed. 
Eio  Grande  W.  R.  Co.,  175  U.  S.  639,  307,  23  Sup.  Ct.  Kep.  178. 

44  L.  Ed.  305,  20  Sup.  Ct.  Bep.  245,  16  174  U.  S.  690,  43  L.  Ed.  1136, 

where    the    Court    said:     "Even    if  19  Sup.  Ct.  Eep.  770. 

priority  of  possession  had  been  shown,  17  For  the  United   States  as  a  ri- 

it  would  still  have  been  necessary  to  parian  owner,  see  Sec.  480. 

prove   that   defendants'   right   to   the  For  the  right  of  the  United  States 

use  of  the  water  was  recognized  and  to  maintain  the  navigable  capacity  of 

acknowledged    by    the  local  customs,  ita  streams,  see  Sees.  349-356. 
71 — Kin.  on  Irr. 
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The  case  of  Gutierres  v.  Albuquerque  Land  &  Irr.  Co.,i8  reiter- 
ated and  adopted  the  language  in  the  Rio  Grande  case,  and  again 
asserts  the  proprietary  rights  of  the  United  States,  at  least  so  far 
as  Government  reservations  are  concerned.  ^^  In  the  case  of 
Kansas  v.  Colorado,2o  Mr.  Justice  Brewer,  in  rendering  the 
decision  of  the  Court,  quoted  the  language  used  in  the  Rio 
Grande  ease  21  upon  this  point  and  adopted  it  as  the  law  upon  the 
subject,  especially  as  to  the  quftstion  of  preserving  the  navigability 
of  the  streams.  Thus  in  adopting  this  language  the  Court  again 
held  that  the  United  States  was  the  proprietor  of  the  water  flow- 
ing upon  the  public  domain;"  and,  "that  in  the  absence  of  specific 
authority  from  Congress  a  State  can  not,  by  its  legislation,  destroy 
the  right  of  the  United  States,  as  the  owner  of  lands  bordering 
on  a  stream,  to  the  continued  flow  of  its  waters ;  so  far,  at  least,  as 
may  be  necessary  for  the  beneficial  uses  of  the  Government  prop- 
erty." Second,  .  .  .  "The  jurisdiction  of  the  general  Gov- 
ernment over  interstate  commerce  and  its  natural  highways  vests 
in  that  .Government  the  right  to  take  all  needed  measures  to  pre- 
serve the  navigability  of  the  navigable  water  courses,  even  as  against 
any  State  action."  And  yet,  in  the  face  of  this  language,  an  emi- 
nent author  says,  ^in  referring  to  this  case:  "No  reference  what- 
ever was  made  to  Federal  rights  on  the  ground  of  proprietorship, 
thereby  ignoring  the  theory  on  which  the  California  doctrine 
rests."  22  As  we  view  the  question  there  was  the  most  direct  and 
positive  assertion  of  Government  ownership..  But  upon  the  ques- 
tion of  sovereignty  and  jurisdiction  the  Court  decided  that  it 
rested  entirely  with  the  respective  States.23 

The  last  decisions  of  the  United  States  Supreme  Court  also  assert 
the  proprietorship  of  the  United  States  of  the  waters  flowing  upon 

18  188  V.  S.  545,  47  L.   Ed.   588,  21  Supra. 

23  Sup.  Ct.  Eep.  338;   affirming  Id.,  22  Wiel  on  Water  Eights,  1908,  p. 

10  N.  Mex.  177,  61  Pae.  Eep.  357.  90. 

19  See,  also,  as  to  reservations,  TJ.  S.  23  The  case  of  Clark  v.  Nash,  198 
V.  Conrad  Inv.  Co.,  156  Fed.  Eep.  123 ;  U.  S.  361,  49  L.  Ed.  1085,  25  Sup.  Ct. 
affirmed  in  161  Fed.  Eep.  829,  88  C.  Eep.  676,  4  Am.  &  Eng.  Ann.  Cas. 
C.  A.  647;  Winters  v.  U.  S.,  207  U.  8.  1171;  affirming  Id.,  27  Utah  158,  75 
564,  52  L.  Ed.  340,  28  Sup.  Ct.  Eep.  Pae.  Eep.  371,  1  L.  E.  A.,  N.  S.,  208, 
208.  101   Am.   St.   Eep.   953,   holds  to  the 

20  206  TJ.  S.  46,  51  L.  Ed.  956,  27  same  effect  as  to  jurisdiction,  but  is 
Sup.  Ct.  Eep.  655.  silent  upon  the  question  of  ownership. 


CONCLUSIONS   AS    TO    TWO    THEOEIES.  1123 

the  public  domain.  In  the  case  of  Winters  v.  United  States,^* 
decided  January  6,  1908,  the  question  was  as  to  the  right  of  the 
United  States  to  reserve  waters  flowing  over  the  public  lands  for 
use  by  Indians  upon  an.  Indian  reservation.  And  Mr.  Justice 
McKenna,  in  rendering  the  opinion  of  the  Court,  said:  "The 
power  of  the  Government  to  reserve  the  waters  and  exempt  them 
from  appropriation  under  the  State  laws  is  not  denied,  and  could 
not  6e."25  The  "Winters  case  was  also  followed  in  a  case  decided 
by  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  on  May 
25,  1908,  where  also  the  question  of  the  right  of  the  Government 
to  reserve  the  waters  for  the  use  of  Indians  was  involved.26  In  view 
of  these  decisions  there  can  be  no  question  but  that  the  United  States 
by  its  highest  Courts  has  always  asserted  and  now  asserts  that  the 
Government  is  the  proprietor  of  all  the  waters  flowing  in  the 
natural  streams  and  other  bodies  of  water  upon  the  public  domain, 
with  the  exception  of  those  waters  the  titles  to  which  have  legally 
vested  in  private  parties;  and  that  the  title  to  these  waters  is 
deraigned  from  the  United  States,  and  not  from  the  respective 
States. 

§  640.  Conclusions  as  to  the  two  theories. — Our  conclusions 
upon  this  subject  are,  that  the  United  States,  as  the  original 
owner  of  all  of  the  land  on  the  public  domain,  was  also  the  owner 
of  all  the  waters  of  the  natural'  streams  and  other  bodies  flowing 
thereon.  By  various  Acts  of  Congress  the  United  States  has  dis- 
posed of  some  of  these  waters  under  the  Arid  Eegion  Doctrine  of 
appropriation;  and  that  the  United  States  is  still  the  owner  of 
these  waters,  which  have  not  been  disposed  of,  regardless  of  the  ac- 
tion of  the  State  or  Territory  wherein  they  are  located.  The  right 
to  the  use  of  other  of  its  waters  has  also  vested  in  the  individuals 
who  have  from  time  to  time  acquired  tracts  of  land  from  the  Gov- 
ernment bordering  upon  the  streams,  as  a  riparian  right,  in  those 
.States  where  those  rights  are  permitted.  It  was  left  to  the  various 
States,  as  a  matter  of  sovereignty  or  jurisdiction,  to  prescribe  how 

24  207  U.  S.  564,  52  L.  Ed.  340,  Winans,  198  IT.  S.  371,  49  L.  Ed.  1089, 
28  Sup.  Ct.  Eep.  208.  25  Sup.  Ct.  Eep.  662. 

25  Citing  TJ.  S.  v.  Bio  Grande  Dam  26  See  Conrad  Inv.  Co.  v.  TJ.  8., 
&  Irr.  Co.,  174  V.  S.  690,  43  L.  Ed.  161  Fed.  Eep.  829,  88  C.  0.  A.  647, 
1136,  19  Sup.  Ct.  Eep.  770;  U.  S.  v.  Id.,  156  Fed.  Eep.  130. 
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the  title  to  the  use  of  the  waters  might  be  acquired  by  individuals, 
in  accordance  with  its  local  customs,  laws,  aind  decisions  of  the 
Courts.  When  the  local  customs,  laws^  and  decisions  of  the  Courts 
had  been  fully  complied  with  by  an  individual  seeking  to  acquire 
a  water  right  the  title  to  the  same  vested  in  the  individual  direct 
from  the  United  States,  and  not  from  any  State.  Also,  in  this 
connection,  a  State,  as  a  matter  of  sovereignty  or  jurisdiction,  has 
the  power  to  declare,  through  its  legislature  or  by  its  Court  deci- 
sions, just  what  its  laws  governing  waters  shall  be;  that  is  to  say, 
whether  the  common  law  of  riparian  rights  shall  be  exclusively 
adhered  to,  or  whether  the  Arid  Eegion  Doctrine  of  appropriation 
shall  be  the  exclusive  law  upon  the  subject;  or  again,  whether 
there  shall  be  dual  systems  composed  of  both  the  Arid  Region 
Doctrine  of  appropriation  and  a  modified  or  extended  rule  of  the 
common  law,  especially  as  to  the  use  of  the  waters.  "Congress 
can  not  enforce .  either  rule  upon  any  State. ' '  i  The  title  to 
the  use  of  the  water  in  any  case  is  deraigned  from  the  United 
States  to  the  individual,  and  the  Colorado  theory  that  it  comes 
from  a  State  is  erroneous.  The  rights  of  the  appropriator, 
however,  are  always  subject  to  the  rights  of  the  United  States  to 
preserve  unimpaired  the  navigable  capacity  of  the  navigable  rivers 
and  streams  of  the  United  States,  even  to  the  extent  of  prohibiting 
the  appropriation' of  waters  from  the  tributaries  of  such  streams; 
and  also  subject  to  the  right  of  the  United  States,  as  the  owner 
of  the  public  lands  bordering  on  a  stream,  to  the  continued  flow 
of  its  waters,  so  far,  at  least,  as  may  be  necessary  for  the  beneficial 
uses  of  the  Government  property,  which,  as  we  have  seen,  include 
the  use  by  the  Indians  on  the  Indian  reservations.^ 

1  Kansas  v.  Colorado,  206  tJ.  S.  41,         2  See  Sec.  480. 
51  L.  Ed.  956,  27  Sup.  St.  Kep.  655. 


CHAPTER   34. 
WHAT  WATERS  MAY  BE  APPROPRIATED. 

§  641.  In  general — Scope  o£  chapter. 

§  642.  The  waters  of  streams  or  water  courses. 

i  643.  The  present  area  of  unappropriated  and  unreserved  public  lands — 
Also  the  present  area  of  National  Forests. 

§  644.  Waters  flowing  over  the  public  lands  of  the  United  States — Pre- 
sumption. 

S  645.  Waters  flowing  partly  over  public  and  partly  over  private  lands. 

§  646.  Waters  flowing  entirely  upon  private  lands. 

§  647.  Waters  flowing  over  the  public  lands  of  a  State. 

§  648.  The  waters  of  springs. 

§  649.  Surface  tributaries  to  water  courses  or  other  bodies  of  waters. 

§  650.  Lakes  and  ponds. 

§  651.  Water  from  canyons,  gorges,  and  ravines. 

§  652.  Sloughs. 

§  653.  Flood  or  storm  waters. 

§  654.  Surface  waters — As  such  can  not  be  appropriated. 

§  655.  Subterranean  or  underground  waters. 

§  656.  Seepage  water. 

§  657.  Artesian  waters. 

§  658.  Developed  water  may  be  appropriated. 

§  659.  Surplus  waters. 

§  660.  Excess  waters. 

§  661.  Waste  water. 

§  662.  Appropriation  from  artificial  channels. 

§  663.  Navigable  waters. 

§  664.  Interstate  waters. 

§  665.  International  waters. 

§  666.  The  current  of  a  stream  can  not  be  appropriated  as  an  appurtenant 
to  the  water  right. 

§  667.  Waters  reserved  for  Government  use  can  not  be  appropriated  by 
others. 

S  668.  Waters  reserved  by  Government  for  use  on  Indian  reservations  can 
not  be  appropriated  by  others. 

§  669.  Waters  upon  the  National  Forests  may  be  appropriated. 

§  641.  In  general — Scope  of  chapter. — We  have  seen  in  a  pre- 
vious portion  of  this  work  how  the  Arid  Region  Doctrine  of  ap- 
propriation of  water  for  beneficial  uses  originated.  ^  "We  have  also 
seen  how,  throughout  the  entire  West,  especially  in  those  sections 

1  For  Arid  Region  Doctrine  of  appropriation,  see  Sees.  585-594. 
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of  our  country  where  irrigation  of  the'  soil  is  necessary  in  order  to 
produce  agricultural  crops,  that  that  doctrine  is  the  prevailing 
one  governing  the  use  of  waters,  although  in  some  States  there 
are  dual  systems  governing  its  use — the  Arid  Region  Doctrine  of 
appropriation  and  the  common  law  of  riparian  rights.^  The  ques- 
tions now  presenting  themselves  for  discussion  in  this  part  of  our 
work  are.  What  waters  may  be  appropriated,  by  whom  they  may  be 
appropriated,^  how  approprialfton  may  be  effected,*  and  the  nature 
and  extent  of  the  rights  acquired  by  an  appropriation,  as  betweeri 
appropriators  only,^  and  between  appropriators  and  those  claiming 
the  right  to  the  use  of  the  water  as  riparian  proprietors.^ 

As  to  what  waters  may  be  appropriated,  we  will  say,  in  general, 
that  all  waters  upon  the  public  lands  theretofore  unappropriated,  in 
those  States  where  the  Arid  Region  Doctrine  of  appropriation  is 
in  force,  with  certain  limitations  which  will  be  discussed  hereafter, 
are  open  to  an  appropriation  for  some  beneficial  use;  and  that, 
too,  whether  those  waters  are  found  in  natural  water  courses  or 
streams,  lakes,  or  ponds  and  other  natural  surface  bodies  of  water, 
or  are  merely  surface  or  flood  waters,  or  are  found  underneath 
the  surface  of  the  earth  and  known  as  subterranean  waters  J  We 
will  now  discuss  in  detail  just  what  waters  may  be  appropriated. 

§  642.  The  waters  of  streams  or  water  courses. — The  waters  of 
natural  surface  water  courses,  including  all  rivers  and  streams,  may 
be  appropriated.  In  fact,  this  is  the  most  common  type  of  appro- 
priation, and  the  right  is  recognized  in  all  jurisdictions  where  the 
Arid  Region  Doctrine  of  appropriation  is  in  force.  As  to  what 
constitutes  a  natural  water  course  has  been  sufficiently  discussed 
in  another  portion  of  this  work.^  The  constitutions  of  all  of  the 
States  of  the  Western  portion  of  this  country,  where  there  are  pro- 
visions relative  to  the  appropriation  of  water,  recognize  the  right  to 
appropriate  the  waters  of  natural  rivers  and  streams.  Also  the  stat- 
utes of  the  various  States  recognize  this  right.2    This  phase  of  the 

2  See  Sees.  507,  621.  1  As   to   what   constitutes    a   water 

8  See  Sees.  644-669,  678-689.  course,  see  Sees.  301-316. 
4  See  Sees.  706-732.  2  For  the  constitutions  and  statutes 

6  See  Sees.  775-803.  of  the  various  States  upon  this  sub- 

6  See  Sees.  810-823.  ject,  see  Part  XIV. 

7  Por  subterranean  waters,  see  sep- 
arate chapters,  Sees.  1148-1211. 
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subject  is. SO  thoroughly  discussed  in  many  portions  of  this  work 
that  there  is  no  need  of  citing  authorities  here; 

§  643.  The  present  area  of  unappropriated  and  unreserved 
public  lands — Also  the  present  area  of  National  Forests. — The  fol- 
lowing tables  show  the  area  of  unappropriated,  tmreserved  public 
lands  as  the  same  existed  on  June  30,  1911,  according  to  the 
report  of  the  Commission  of  the  General  Land  Office  to  the  Sec- 
retary of  the  Interior : 

States  and  Territories.  Surveyed. 

Alaska   

Arizona   12,040,428 

California   18,012,903 

Colorado 19,069,624 

Idaho  6,180,332 

Kansas 108,402 

Montana 15,283,718 

Nebraska 1,366,499 

Nevada    28,924,771 

New  Mexico 23,093,519 

North  Dakota 1,300,333 

Oklahoma  42,919 

Oregon 13,257,246 

South  Dakota 3,550,573 

Utah   11,587,569 

Washington 1,196,231 

Wyoming    30,905,363 

Also  the  following  table  shows  the  estimated  area  of  existing 
National  Forests  on  June  30,  1911,  according  to  States : 

Alaska 26,748,850      Nevada    5,650,247 

Arizona    14,898,000      New  Mexico 11,111,300 

Arkansas    2,225,890      North  Dakota 13,920 

California    27,735,455      Oklahoma 61,640 

Colorado   14,761,900      Oregon  16,148,900 

Florida    674,970      Porto  Eico   65,950 

Idaho    19,643,355      South  Dakota 1,287,700 

Kansas    303,937      Utah    7,667,585 

Michigan   163,771      Washington    11,684,680 

Minnesota    1,204,750      Wyoming    8,693,543 

Montana   19,305,100                                                      

Nebraska    556,700  190,608,243 

In  addition  to  the  above,  there  are  many  other  public  reserva- 
tions which  are  unnecessary  to  mention  in  this  connection. 

§  644.  Waters  flowing  over  the  public  lands  of  the  United 
States — ^Presumption. — One-half  century  ago,  when  the  Arid  Re- 
gion Doctrine  of  appropriation  was  in  the  process  of  formation,  prac- 
tically all  of  the  lands  which  go  to  make  up  the  "Western  States  and 


Unsurveyed. 

Total. 

368,011,291 

28,982,455 

5,350,061 

368,011,291 
41,022,883 
23,362,964 

1,529,476 

20,599,100 

17,942,705 

24,123,037 

108,402 

16,746,928 

32,030,646 
1,366,499 

26,058,377 
10,677,848 

54,983,148 
33,771,367 

1  300  333 

42,919 

3,995,929 

17,253,175 

122,720 

3,673,293 

23,447,035 
781,560 

35,034,604 
1,977,791 

2,664,242 

33,629,605 
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were  on  the  public  domain  of  the  United  States.  ^  All  of  the 
waters  flowing  over  these  lands  were  practically  owned  by  the 
United  States,  as  incident  to  the  soil.^  At  this  time,  while  the  waters 
were  flowing  over  lands  owned  by  the  United  States,  the  doctrine 
of  appropriation  was  adopted  to  apply  to  this  condition  of  things; 
that  is  to  say,  that  waters  flowing  over  the  public  lands  of  the 
United  States  might  be  appropriated  for  any  beneficial  use  or 
purpose.  And,  that  the  majo^ty  of  these  lands  were  public,  the 
Supreme  Court  of  California,  in  1859,  held  that  the  presumption 
was  that  all  lands  in  that  State  were  public  lands,  until  the  legal 
title  was  shown  to  have  passed  from  the  Government  to  private 
parties,  and  that  the  burden  of  proof  was  upon  the  party  assert- 
ing private  ownership.s  In  the  case  of  Lytle  Oreek  Water  Co.  v. 
Perdew,*  it  was  said:  "There  is  nothing  in  the  pleadings  or  find- 
ings to  indicate  that  when  all  the  waters  of  Lytle  Creek  were  ap- 
propriated, any  of  the  lands  by  or  through  which  .the  creek  flows 
had  passed  into  private  ownership.  It  must  be  presumed,  there- 
fore, that  such  lands  were  public  lands  of  the  United  States,  and 
the  rights  to  the  waters  of  Lytle  Creek  acquired  by  prior  appro- 
priation were  confirmed  by  the  Act  of  Congress  of  1866."  ^  But 
today  no  such  presumption  exists.  This  is  due  to  the  changed 
conditions  in  the  Western  States.  Ever  since  the  adoption  of 
the  Arid  Region  Doctrine  of  appropriation,  and  largely  due  to 
the  results  obtainable  under  that  doctrine,  the  Western  States 
of  this  country  have  become  in  some  localities,  and  in  others 
are  rapidly  becoming,  settled  up.  This  is  especially  true 
along  the  streams  and  other  bodies  of  water,  until  on  many  of 
them  the  title  to  lands  over  which  they  flow,  from  their  sources 
to  their  mouths,  is  all  in  private  ownership.  This  is  true  to 
such  an  extent  that  the  presumption  as  to  the  ownership  of  lands 
in  these  localities  is  changed  from  the  old  holding  that  it  was  the 
presumption  that  the  title  to  land  was  in  the  Government,  to  the 
rule  as  now  held  by  the  same  Court,  that  it  devolves  upon  the 

1  For  the  acquisition  of  the  public      Min.  Eep.  243 ;  Smith  v.  Doe,  15  Cal. 
domain,  see  Sees.  390-407.  100,  5  Morr.  Min.  Eep.  218;  Pomeroy 

2  For  ownership  of  the  waters,  see      on  Eiparian  Eights,  Sec.  93. 

Sees.  406,  455.  4  65  Cal.  447,  2.Pae.  Eep.   732,  4 

3  Burdge    v.    Smith,    14    Cal.    380,     Pac.  Eep.  426. 

12    Morr.    Min.   Eep.    448;    see,   also,    ,      5  Citing  14  U.  S.  St.  218, 
Eupley  V.  Welch,  23  Cal.  452,  4  Morr. 
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party  claiming  a  right  to  the  use  of  water  by  appropriation  to 
assert  and  prove  that  at  least  some  of  the  lands  through  which 
the  stream  runs  are  public  lands. 

In  Santa  Cruz  v.  Enright,®  the  Court  said:  "It  does  not  ap- 
pear whether  the  lands  through  which  the  stream  ran  at  the 
time  when  the  defendant  claims  to  have  acquired  his  right  of  ap- 
propriation were  private  or  public  property.  If  they  were  public 
lands  of  the  United  States  at  that  time,  we  think  it  devolved  upon 
the  defendant  to  show  that  fact."  In  Cave  v.  Tyler, '^  the  Court 
held  that  the  burden  of  showing  that  the  diversion  was  made  on 
the  public  domain  was  upon  the  party  claiming  the  right.^ 

So,  at  first,  the  Arid  Region  Doctrine  of  appropriation,  as  it 
originated  with  the  early  miners  of  California,  applied  only  to 
the  waters  flowing  over  the  public  domain  of  the  United  States. 
Also  all  Acts  of  Congress  relative  thereto  can  apply  only  to  the 
waters  owned  by  the  United  States,  for  the  reason  that  where  the 
title  to  the  waters  has  passed  into  private  ownership,  the  Govern- 
ment has  nothing  to  grant.®  No  question  is  any  longer  raised 
as  to  the  right  to  appropriate  water  flowing  over  the  public  lands 
of  the  United  States,  especially  after  the  passage  of  the 
Desert  Land  Act,  wherein  it  was  provided  that,  "All  surplus 
water,  .  .  .  together  with  the  water  of  all  lakes,  rivers,  and 
other  sources  of  water  supply  upon  the  public  lands  and  not 
navigable,  shaU  remain  and  be  held  free  for  the  appropriation 
and  use  of  the  public  for  irrigation,  mining,  and  manufacturing 
purposes,  subject  to  existing  rights."  i" 

8  95  Cal.  105,  30  Pac.  Eep.  197.  Eight  to  reserve  waters  for  reser- 

T  133  Cal.  566,  65  Pae.  Eep.  1089.  -  vations,  see  Sees.  480,  668. 

8  See,  also,  for  what  lands  the  di-  See,  also,  TJ.  S.  v.  Eio  Grande  Dam 
version  may  be  made.  Sees.  670-677.  &  Irr.  Co.,  174  U.  S.  690,  43  L.  Ed. 

9  For   Acts    of    Congress   and    con-  1136,  19  Sup.  Ct.  Eep.  770. 
Btruotion  thereof,  see  Sees.  611-619.  Kansas  v.  Colorado,  206  TJ.  S.  46, 

For  origin  of  doctrine  of  appropri-  51  L.  Ed.  956,  27  Sup.  Ct.  Eep.  655. 
ation,  see  Sees.  609-659.  See,  also,  for  National  Eeelamation 

10  6  Fed.  Stat.  Ann.,  1905,  p.  392;      Act,  Chap.  65,  Sees.  1235-1286. 

2  V.  S.  'Comp.  Stat.,  1901,  p.   1548;  For    right    to    appropriate     water 

19  Stat.  L.  377.  where  point  of  diversion  is  on  private 

For   Desert   Land   Acts,   see    Sees,  land,  see  Sees.  673-675. 

1287-1311.  For  right  to  appropriate  water  flow- 
See,  also,  Hough  V.  Porter,  51  Ore.  ing    entirely    on    private    lands,    see 

318,  95  Pac.  Eep.  732,  98  Pae.  Kep.  See.  646. 

1083,  102  Pae.  Eep.  728. 
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In  the  case  of  a  dedication  by  a  State  all  waters  are  subject 
to  appropriation,  and  no  distinction  is  made  regarding  the  waters 
flowing  over  the  public  lands  of  the  United  States  and  those  flow- 
ing over  the  lands  of  the  State. 

§  645.  Waters  flowing  partly  ov&c  public  and  partly  over  pri- 
vate lands. — The  decisions  also  hold  to  the  effect  that  if  the 
waters  flow  partly  over  publift  and  partly  over  private  lands 
there  may  be  an  appropriation,  even  in  those  Western  States  which 
adhere  to  the  common  law  of  riparian  rights.  This  is  upon  the 
theory  that  there  are  some  rights  left  which  may  be  granted 
either  by  the  Government  or  the  State,  or  both,  depending  upon 
the  ownership  of  the  public  lands.  ^ 

§  646.    Waters  flowing  entirely  upon  private  lands. — In  aU  the 

States  of  the  arid  and  semi-arid  "West  which  have  abrogated 
the  common  law  of  riparian  rights  the  surplus  water  flowing 
in  the  natural  streams  may  be  appropriated,  where  they  have 
their  sources  upon  and  flow  for  their  entire  lengths  upon 
private  lands.  The  right  extends  to  all  of  the  unappropriated 
water  of  all  the  natural  streams  or  other  bodies  within  the  State, 
whether  the  lands  over  which  they  flow  are  public,  and  owned  by 
the  State  or  the  United  States,  or  are  entirely  private,  or  are 
part  public  and  part  private.^  As  was  said  by  the  Idaho  Court: 
"By  the  adoption  of  our  State  constitution  aU  of  the  unappro- 
priated waters  at  that  time  were  declared  to  be  public  waters,  and 
it  matters  not  through  or  over  whose  land  they  flow."  ^  The  same 
rule  is  in  force  in  Colorado,  the  decisions  in  which  State  hold  to 
the  effect  that  any  unused  or  unappropriated  water  of  the  State 
rs  subject  to  appropriation,  provided,  of  course,  that  lawful  access 
to  the  stream  may  be  acquired.^ 

1  Santa  Cruz  v.  Enright,  95  Gal.  i  See  Sees.  644,  645. 
105,  30  Pac.  Rep.  197.  There  is  no  2  Idaho  Power  ete.  Co.  v.  Stephen- 
reservation  protecting  riparian  rights  son,  16  Idaho  418,  101  Pac.  Bep.  821. 
in  public  lands  remaining  unsold.  3  Sternberger  v.  Seaton  Mountain 
Wood  V.  Etiwanda  W.  Co.,  122  Cal.  ete.  Co.,  45  Colo.  401,  102  Pac.  Rep. 
152,  54  Pac.  Rep.  726.  168. 

See,  also,  next  section,  No.  646.  See,  also,  the  chapter  as  to  the  two 

Por   on   what  lands   diversion   may  theories    as    to    the    source    of    title, 

be  made,  see  Chap.  35,  Sees.  670-677.  Chap.  33,  Sees.  627-640. 
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Upon  the  other  hand,  as  we  have  seen  in  a  previous  portion  of 
this  work,  it  was  left  by  the  general  Government  to  the  various 
States  to  determine  what  rule  shall  govern,  within  their  respective 
jurisdictions,  the  acquisition  and  use  of  the  waters  flowing  therein.* 
They  may  determine  for  themselves  whether  the  common  law  of 
riparian  rights  shall  alone  prevail,  or  whether  that  law  shall  be 
abrogated  and  the  Arid  Region  Doctrine  of  appropriation  shall 
be  the  only  law  upon  the  subject.  Again,  the  State  may  deter- 
mine to  maintain  both  the  common  law  of  riparian  rights  and 
also  the  doctrine  of  appropriation.  The  United  States  can  not 
enforce  either  rule  upon  a  State. ^  There  is  no  need  of  discussing 
the  situation  in  those  States  which  maintain  only  the  common 
law  of  riparian  rights,  as  water  can  not  be  appropriated  under 
what  is  known  as  the  Arid  Region  Doctrine  of  appropriation.  The 
rights  of  the  use  of  the  water  are  confined  within  the  limits  of 
the  uses  permitted  under  the  common  law.® 

In  those  States  which  maintain  both  the  common  law  of  riparian 
rights  and  the  doctrine  of  appropriation,  waters  flowing  entirely 
over  private  lands  present  a  similar  situation  to  those  States  which 
maintain  only  the  common  law  of  riparian  rights.  These  waters 
can  not  be  appropriated,  for  the  reason  that  the  use  of  the  water 
belongs  to  the  riparian  owners  aS  incident  to  the  soil  through  which 
or  adjoining  which  it  runs;  and,  that  being  in  private  ownership, 
the  title  to  the  soil  carries  with  it  everything  which  is  incident  to 
that  soil.  This  includes  all  of  the  water  of  a  stream  after  all  the 
lands  through  or  adjoining  which  it  flows  have  been  acquired  by 
private  owners.'^     As  the  proposition  was  forcibly  stated  by  the 

4  See  See.  593.  7  Benton  t.  Johncox,  17  Wash.  277, 

5  See  Kansas  v.  Colorado,  206  TJ.  S.  49  Pac.  Eep.  495,  39  L.  E.  A.  107, 
46,  51  L.  Ed.  956,  27  Sup.  Ct.  Eep.  61  Am.  St.  Eep.  912;  Curtis  v.  La 
655,  and  cases  cited.  Grande  Hydraulic  Water  Co.,  20  Ore. 

See,  also,  Sec.  593.  34,   23  Pac.  Eep.   808,  25  Pac.  Eep. 

For  States  abrogating  the  common  378,  10  L.  E.  A.  484;  Lux  v.  Haggin, 

law  of  riparian  rights,  see  Sees.  507,  69  Cal.  255,  4  Pac.  Eep.  919,  10  Pae. 

622.  Eep.  674;  City  of  Santa  Cruz  v.  En- 

For  States  adhering  to  the  common  right,  95  Cal.  105,  30  Pac.  Eep.  197; 

law,  see  See.  507.  Cave  v.  Tyler,  133  Cal.  566,  65  Pae. 

For   States   maintaining   both   sys-  Eep.  1089;   Meng  v.  Coffey,  67  Neb. 

tems,  see  Sec.  662.  500,  93  N.  W.  713,  60  L.  E.  A.  910, 

6  For  the  common  law  of  riparian  108  Am.  St.  Eep.  697;  Winters  v.  TJ. 
rights,  see  Chaps.  21-28,  Sees.  450-569.  S.,   143   Fed.  Eep.   740,   74  C.   C,  A. 
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Nebraska  Court,  where,  after  stating  the  history  of  the  Arid  Region 
Doctrine  of  appropriation,  the  Court  said:  "In  this  way  the 
rule  of  appropriation  became  established  in  the  Pacific  States,  in 
opposition  to  the  common  law,  with  reference  to  streams  and 
bodies  of  water  which  wholly  ran  through  or  were  situated  upon 
the  public  lands  of  the  United  States."  ^  In  fact,  in  these  States 
the  right  of  appropriation  can  not  be  exercised,  as  against  the 
vested  rights  of  riparian  proprietors,  whether  the  lands  through 
which  the  stream  flows  is  entirely  on  private  lands  or  not.^  It 
has  also  been  held  in  a  State  which  has  abrogated  the  common  law 
of  riparian  rights,  that  an  appropriation  can  be  made  only  of 
the  waters  flowing  or  situated  upon  the  lands  over  which  the 
sovereignty  has  dominion,  and  not  to  streams  or  springs  or  other 
waters  arising  through  percolation  upon  land,  after  it  has  been 
segregated  from  the  public  domain,  and  the  title  thereto  has 
passed  into  private  ownership.^o 

And  it  is  even  held  by  some  of  the  cases  that  in  order  to  make 
a  valid  appropriation,  the  point  of  diversion  from  the  natural 
stream  can  not  be  taken  out  on  private  lands.  ^^  However,  this 
subject  will  be  more  thoroughly  discussed  in  a  subsequent  chapter/^ 

But  in  one  of  the  later  California  cases  is  to  be  found  a  state- 
ment by  the  Court  that  is  hard  'to  reconcile  with  the  previous 
holdings  of  that  Court.  The  Court  said:i3  "The  right  to  ap- 
propriate water,  under  the  provisions  of  the  Civil  Code,  is  not 

666,  Id.,  148  Fed.  Eep.  684,  78  0.  C.  A.  67  Neb.  325,  93  N.  W.  Eep.  781,  60 

546,  affirmed  207  U.  S.  564,  52  L.  Ed.  L.  E.  A.  889,  108  Am.  St.  Eep.  647. 
340,   28   Sup.   Ct.  Eep.   208;    Sanders  9  For  contest  between  appropriatora 

V.  Wilson,  84  Wash.  659,  76  Pao.  Eep.  *"^  riparian  owners,  see  See.  594. 
280;   Mason  v.   Yearwood,   58   Wash.  i«  Willow  Cr.   Irr.   Co.   v.   Michael- 

cra    mo  T>       -o       cno     tt  son,  21  Utah  248,  60  Pac.  Eep.  943,  51 

276,  108  Pae.  Eep.  608;  Hargrave  v.  ^    '     .    „„„    „   ',       „,    „  ^  „„„ 

'  i-  ;  s  L.  E.  A.  280,  81  Am.  St.  Eep.  687. 

For  the  appropriation  of  the  waters 
of  springs,  see  See.  648. 

For  the  early  California  eases,  see,  j^  g^g  ^ity  of  Santa  Cruz  v.  En- 

also  Irwin  v.  Phillips,  5  Cal.  140,  63  right,  95  Cal.  105,  30  Pae.  Eep.  197; 
Am.  Dee.  113,  15  Morr.  Min.  Eep.  Cave  v.  Tyler,  133  Cal.  566,  65  Pao. 
178;  Tarter  v.  Spring  Creek  etc.  Co.,      Eep.  3089. 

5  Gal.  395,  14  Morr.  Min.  Eep.  371;  12  For  on  what  lands  diversion  may 

Biddle  Boggs  v.  Merced  Min.  Co.,  14  be  made,  see  Chap.  35,  Sees.  670-677, 
Cal.   279,   70  U.   8.   3  Wall.   304,   18  1 3  Duckworth    v.    Watsonville    etc. 

L.  Ed.  245.  Co.,  150  Cal.  520,  89  Pac.  Eep.  338, 

«  Crawford  Co.  v.  Hathaway  (Hall),      Id.,  158  Cal.  206,  110  Pac.  Eep.  927. 


Cook,  108  Cal.   72,  41  Pae.  Eep.   18, 
30  L.  E.  A.  390. 
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confined  to  streams  running  over  public  lands  of  the  United 
States.  It  exists  wherever  the  appropriator  can  find  water  of  'a 
stream  which  has  not  been  appropriated,  and  in  which  no  other 
person  has  or  claims  superior  rights  and  interests."  We  believe 
this  should  be  the  rule  in  aU  jurisdictions,  regardless  of  any  theory 
as  to  the  source  of  title  to  water  rights,  and  also  regardless  of  the 
fact  whether  the  State  has  adopted  the  Arid  Region  Doctrine  of 
appropriation  alone,  or  whether  it  has  both  this  and  the  common 
law  of  riparian  rights. 

§  647.  Waters  flowing  over  the  public  lands  of  a  State. — Also  as 
the  law  of  appropriation  is  permitted  under  the  statutes  of  all 
of  the  States  of  the  arid  and  semi-arid  West,  there  is  no 
question  as  to  the  right  to  appropriate  the  waters  flowing 
over  the  lands  owned  by  the  States  within  these  regions,^ 
and  especially  is  this  true  in  those  States  which  by  constitutional 
provisions  or  by  statutory  enactment  have  dedicated  the  waters 
flowing  within  the  State  to  the  public  or  to  the  people.^  And, 
for  the  purpose  of  the  appropriation  of  waters,  within  these  States, 
the  waters  flowing  over  the  lands  owned  by  the  various  States  are 
as  much  public  waters  as  those  which  flow  over  the  lands  owned 
by  the  United  States.^ 

In  Carson  v.  Gentner,*  the  Court  held  that  a  prior  appropria- 
tor of  the  waters  from  a  natural  stream  flowing  through  State 
lands  has  such  a  vested  right  to  the  use  of  the  water  and  to  the 
ditch  in  which  it  flows,  also  constructed  on  said  lands,  as  will  de- 
feat the  claim  of  one  who,  with  notice  of  such  diversion  and 
existence  of  the  ditch,  obtains  from  the  State  a  deed  to  the  premises, 

1  For  the  statutes  of  the  variona  10  Colo.  582,  17  Pae.  Eep.  487,  3  Am. 
States,  See  Part  XIV.  St.  Eep.  603;   Fort  Morgan  L.  &  C. 

2  For  the  constitutional  provisions  Co.  v.  South  Platte  D.  Co.,  18  Colo.  1, 
upon  this  subject,  see  the  various  30  Pae.  Eep.  1032,  36  Am.  St.  Eep. 
States,  in  Part  XIV.  259;   Combs  v.  Ag.  D.  Co.,   17   Colo. 

3  Wood  V.  Etiwanda  Water  Co.,  122  146,  28  Pae.  Eep.  966,  31  Am.  St.  Eep. 
Cal.  152,  54  Pae.  Eep.  726;  Lux  v.  275;  Eeadjudication  of  Water  Eights 
Haggin,  69  Cal.  255,  4  Pae.  Eep.  919,  in  Dist.  No.  33  (C.  C.  D.  Colo.),  1 
10  Pae.  Eep.   674;    Smith  v.  DenifE,  Denver  Legal  Adv.  300. 

24  Mont.   20,   60  Pae.   Eep.   398,   50  *  33   Ore.   512,   52   Pae.   Eep.   506, 

L.  E.  A.  737,  81  Am.  St.  Eep.  408;      43  L.  E.  A.  130. 
Wheeler  v.   Northern   Colo.   Irr.   Co., 


1134 


WHAT   WATERS    MAY   BE    APPEOPEIATED. 


without  any  reservation  of  any  water  right.^  But,  as  we  have 
seen,  both  the  right  to  appropriate  the  waters  from  the  public  lands 
of  the  United  States  and  from  those  of  a  State  are  subject  to  the 
rights  of  the  United.  States  to  make  reservations  to  maintain  the 
navigable  capacity  of  the  navigable  streams  of  the  United  States, 
and  for  its  own  use  on  its  reservations.  ^ 

§  648.  The  waters  of  springe. — The  waters  of  a  flowing  stream 
may  be  appropriated  at  its  source  in  a  spring,  as  well  as  the  waters 
of  the  stream  itself.  ^  It  was  held  in  the  case  of  Brosnan  v.  Harris  2 
that  the  right  to  appropriate  the  water  of  a  spring  which  has  no 
natural  stream  flowing  therefrom  exists  under  a  statute  providing 
that  all  ditches  constructed  for  the  purpose  of  utilizing  the  spring 
waters  of  the  State  shall  be  governed  by  the  same  laws  as  ditches 
constructed  for  the  purpose  of  utilizing  the  waters  of  running 
streams.3  But  after  the  waters  of  a  spring  have  passed  into  a 
stream  to  which  the  rights  of  prior  appropriators  have  attached, 


B  See,  also,  Parkersville  Drainage 
Dist.  V.  Wattier,  48  Ore.  332,  86  Pao. 
Eep.  775;  Ison  v.  Nelson  M.  Co.,  47 
Fed.  Eep.  199;  Pomeroy  on  Eip. 
Eights,  See.  29. 

For  dedication  to  the  public  of  its 
waters  by  a  State,  see  Chap.  18,  Sees. 
372-389. 

6  Right  of  Government  to  reserve 
water  for  navigation,  see  Chap.  16. 

1  As  to  what  constitutes  springs, 
see  See.  313. 

See,  also,  Geddis  v.  Parrish,  1  Wash. 
587,  21  Pae.  Eep.  314,  Wilkins  v. 
MeCue,  46  Cal.  656;  Ely  v.  Ferguson, 
91  Cal.  187,  27  Pac.  Eep.  587;  Shen- 
andoah etc.  Co.  V.  Morgan,  106  Cal. 
409,  39  Pao.  Rep.  802 ;  Cross  v.  Kitts, 
69  Cal.  217,  10  Pac.  Rep.  409,'  58  Am. 
Eep.  558;  De  Necochea  v.  Curtis,  80 
Cal.  397,  20  Pac.  Rep.  563,  22  Pae. 
Eep.  198;  Taylor  v.  Abbott,  103  Cal. 
421,  87  Pae.  Eep.  408;  Loreuz  t. 
Waldron,  96  Cal.  243,  31  Pac.  Eep. 
54;  Williams  v.  Harter,  121  Cal.  47, 
53  Pae.  Eep.  405;   Southern  Pao.  E. 


Co.  V.  Dufour,  95  Cal.  615,  30  Pac. 
Eep.  783,  19  L.  E.  A.  92 ;  Silver  Peake 
Mines  v.  Valcalda,  79  Fed.  Eep.  886; 
Cole  Silver  M.  Co.  v.  Virginia  etc. 
Water  Co.,  1  Sawy.  470,  Fed.  Cas. 
No.  2,989;  Orient  M.  Co.  v.  Freckle- 
ton,  27  Utah  125,  74  Pae.  Eep.  652; 
Le  Quime  v.  Chambers,  15  Idaho  405, 
98  Pac.  Eep.  415,  21  L.  E.  A.,  N.  S., 
76. 

A  finding  that  one  has  appropri- 
ated water  from  a  spring,  during  a 
certain  period,  for  purposes  of  irri- 
gation, does  not  establish  that  he  is 
entitled  to  a  specific  portion  of  the 
flow  of  the  spring.  Watkins  Land 
Co.  V.  Clements,  98  Tex.  578,  86 
S.  W.  Rep.  733,  70  L.  E.  A.  964,  107 
Am.  St.  Eep.  673;  Baker  v.  Brown, 
55  Tex.  377. 

239  Ore.  148,  65  Pac.  Eep.  867, 
54  L.  R.  A.  628,  87  Am.  St.  Eep.  649. 

3  See,  also.  Bait  v.  Furrow,  74  Kan. 
101,  85  Pao.  Eep.  934,  6  L.  E.  A., 
N.  S.,  157;  Vanderwork  v.  Hewes,  15 
N.  M.  439,  110  Pao.  Rep.  567. 
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the  water  can  not  be  taken  from  the  spring  to  their  injury  by  a 
later  appropriator  ;*  and  it  is  immaterial  whether  the  water  reaches 
the  stream  by  percolation  or  seepage. ^ 

And  again,  rights  can  not  be  acquired  to  the  waters  of  springs 
situated  along  the  channel  of  a  stream  and  naturally  flowing  into 
it,  and  which  constitute  its  direct  source  of  supply,  by  entering 
upon,  cleaning  out,  and  thereby  increasing  the  water  supply,  as 
against  prior  appropriators  of  all  of  the  waters  of  the  stream.^ 
But  where  the  spring  is  not  a  source  of  supply  of  a  stream  there 
is  no  question  as  to  the  right  to  appropriate  the  waters  thereof  J 
So,  also,  one  who  first  appropriates  the  waters  of  a  spring  on  the 
public  lands  may  continue  to  use  such  water,  as  against  one  who  sub- 
sequently acquires  title  to  the  land  on  which  the  spring  is  sit- 
uated.s 

But  upon  the  other  hand,  the  waters  from  springs  arising  upon 
lands,  after  they  have  been  segregated  from  the  public  domain, 
and  the  title  thereto  has  passed  into  private  ownership,  can  not 
be  appropriated  by  a  person  other  than  the  owner  of  the  land,^ 


4Brueliing  v.  Dorr,  S3  Colo.  195, 
47  Pae.  Eep.  290,  35  L.  E.  A.  640; 
but  see  Wilson  v.  Ward,  26  Colo.  39, 
56  Pac.  Eep.  573. 

For  eommon  law  rule,  see  Delhi 
V.  Youmans,  50  Barb.  316,  Id.,  45 
N.  Y.  362,  6  Am.  Dee.  100;  Paine  v. 
Chandler,  134  N.  Y.  385,  32  N.  E. 
Eep.  18,  19  L.  E.  A.  99;  Lord  v. 
MeadviUe  W.  Co.  135  Pa.  122,  19  Atl. 
Eep.  1007,  8  L.  E.  A.  202,  20  Am.  St. 
Eep.  864;  Eckerson  v.  Crippen,  110 
N.  Y.  585,  18  N.  E.  Eep.  443,  1  L.  E. 
A.  487. 

5  See  subterranean  waters.  Sees. 
1148-1211. 

Bruening  v.  Dorr,  supra;  Beaver- 
head Canal  Co.  v.  DiUon  Elee.  L.  &  P. 
Co.,  34  Mont.  135,  85  Pac.  Eep.  880. 

6  For  appropriation  of  developed 
waters,  see  Sec.  658. 

Malad  Valley  Irr.  Co.  v.  Campbell, 
2  Idaho  411,  18  Pac.  Eep.  52;  Moyer 
V.  Preston,  6  Wyo.  308,  44  Pae.  Eep. 
845,  71  Am.  St.  Eep.  914, 


7  Leonard  v.  Shatzer,  11  Mont.  422, 

28  Pac.  Eep.  475;  Strait  v.  Brown, 
16  Nev.  317,  40  Am.  Eep.'  497. 

8  Brosnan  t.  Harris,  39  Ore.  148, 
65  Pac.  Eep.  867,  54  L.  E.  A.  628, 
71  Am.  St.  Eep.  949;  but  see  Morri- 
son V.  Officer,  48  Ore.  569,  87  Pae. 
Eep.  896. 

9  Willow  Creek  Irr.  Co.  v.  Michael- 
son,  21  Utah  248,  60  Pac.  Eep.  943, 
51  L.  E.  A.  280,  81  Am.  St.  Eep.  687; 
Shenandoah  M.  &  M.  Co.  v.  Morgan, 
106  Cal.  409,  39  Pae.  Eep.  802;  Durn- 
ing  V.  Walz,  42  Ore.  109,  71  Pac.  Eep. 
662;  Harrington  v.  Demaris,  46  Ore. 
Ill,  77  Pac.  Kep.  603,  82  Pae.  Eep. 
14,  1  L.  E.  A.,  N.  S.,  756;  Smith 
Canal  or  Ditch  Co.  v.  Colo.  Ice  &  S. 
Co.,  34  Colo.  485,  82  Pac.  Eep.  940, 
3  L.  E.  A.,  N.  S.,  1148;  GiU  v.  Malan, 

29  Utah  431,  82  Pae.  Eep.  471;  Mor- 
rison V.  Officer,  48  Ore.  569,  87  Pae. 
Eep.  896;  Berry  v.  Equitable  etc.  Co., 
29  Nev.  451,  91  Pae.  Eep.  537. 

Water  coming  to  the  surface  in  a 


1136 


WHAT   WATERS   MAY   BE   APPEOPBIATED. 


unless  the  water  from  the  springs  should  flow  below  the  tract  of 
land  whereon  the  same  are  located.  In  that  case  it  may  be  ap- 
propriated by  the  first  comer  to  the  extent  of  aE  the  water  which 
is  permitted  to  escape  to  the  lands  below.i°  Under  the  common 
law,  and  under  the  doctrine  of  appropriation,  such  a  spring  belongs 
to  the  owner  of  the  land.  It  is  as  much  his  as  the  earth  or  the 
minerals  underneath  the  surface,  and  none  of  the  rules  relating  to 
the  appropriation  of  the  water^rom  water  courses  apply. " 


spring  on  private  land  belongs  to  the 
owner  of  the  soil  in  such  a  sense  and 
to  such  an  extent  that  he  is  entitled 
to  the  exclusive  right  to  use  and  dis- 
pose of  the  same.  Metcalf  v.  Nel- 
son, 8  So.  Dak.  87,  65  N.  W.  Eep. 
911,  59  Am.  St.  Rep.  745.  See,  also, 
BufCum  V.  Harris,  5  E.  I.  243;  Bliss 
V.  Greeley,  45  N.  Y.  671,  6  Am.  Eep. 
157;  Clark  v.  Conroe,  38  Vt.  469. 

See,  also,  Stillwater  Water  Co.  r. 
Tarmer,  89  Minn.  58,  93  N.  W.  Eep. 
907,  60  L.  R.  A.  875,  99  Am.  St.  Eep. 

541;  King  v.  Chamberlain, Idaho 

,  118  Pae.  Eep.  1099. 

In  the  case  of  Youngs  v.  Eegan, 
20  Idaho  275,  118  Pac.  Rep.  499,  it 
was  held  that  where  one  entered  land 
under  the  Desert  Land  Act,  on  which 
was  situated  a  spring  and  an  artesian 
well,  which  well  was  constructed  prior 
to  the  entry  of  such  land,  and  the 
water  was  used  for  watering  stock, 
and  the  one  who  made  the  well  sold 
his  interest  in  the  same  to  the  entry- 
man,  and  she  made  application  of  the 
water  to  the  lands  so  entered  by  her 
for  growing  crops  thereon,  it  was  held 
that  her  appropriation  is  as  valid  as 
though  she  had  made  application  to 
the  State  engineer  for  a  permit  to 
appropriate  the  same. 

10  Barneich  v.  Mercy,  136  Cal.  205, 
68  Pac.  Rep.  589;  Eddy  v.  Simpson, 
3  Cal.  249,  58  Am.  Dee.  408 ;  Durning 
v.  Walz,  42  Ore.  109,  71  Pac.  Eep. 
662;  Gutierrez  v.  Wege,  145  Cal.  730, 


79  Pae.  Eep.  449,  Id.,  151  Cal.  587, 
91  Pac.  Rep.  395;  Southern  Cal.  Inv. 
Co.  V.  Wiltshire,  144  Cal.  68,  77  Pac. 
Rep.  767. 

11  Willow  Creek  Irr.  Co.  v.  Michael- 
sen,  supra;  Bloodgood  v.  Ayers,  108 
N.  Y.  400,  15  N.  B.  Rep.  433,  2  Am. 
St.  Eep.  443;  Broadbent  v.  Eams- 
botham,  2  Exch.  602,  25  L.  8.  Exeh. 
N.  S.  115,  4  Week.  Eep.  290,  34  Eng. 
L.  &  Eq.  553;  Rawstron  v.  Taylor, 
33  Eng.  L.  &  Eq.  428,  25  L.  J.  Exch. 
N.  S.  33,  11  Exch.  N.  S.  369,  4  Week. 
Eep.  290 ;  Delhi  v.  Youmans,  45  N.  Y. 
362,  6  Am.  Rep.  100,  affirming.  Id.,  . 
50  Barb.  316;  Goodale  v.  Tuttle,  29 
N.  Y.  459;  Ellis  v.  Duncan,  21  Barb. 
230,  11  How.  Prac.  515;  Barkley  v. 
Wilcox,  86  N.  Y.  140,  40  Am.  Rep. 
519,  19  Hun,  320;  Paine  v.  Chandler, 
134  N.  Y.  385,  32  N.  B.  Rep.  18, 
19  L.  E.  A.  99. 

The  water  can  not  be  maliciously 
diverted  by  excavations  on  adjoining 
land.  Stillwater  Co.  v.  Earmer,  89 
Minn.  58,  93  N.  W.  Eep.  907,  60  L. 
E.  A.  875,  99  Am.  St.  Eep.  541. 

For  the  question  of  tenants  in 
common  in  springs  and  that  of  ouster 
by  one  tenant,  see  Church  v.  State, 
Wash.  ,  117  Pae.  Eep.  711. 

For  pollution  of  springs,  see  Sec. 
1138. 

For  the  question  of  subterranean 
waters  as  affecting  springs,  see  Chap, 
62,  Sees.  1195,  1196. 
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§  649.  Surface  tributaries  to  water  courses  or  other  bodies  of 
water. — The  waters  of  tributaries  to  water  courses  or  other  bodies 
of  water  may  be  appropriated  by  independent  appropriations,  pro- 
vided they  do  not  interfere  with  the  prior  rights  of  those  who 
have  appropriated  the  waters  of  the  main  stream  or  other  body.i 
All  the  streams  of  water  within  a  single  watershed,  under  the  doc- 
trine of  appropriation,  are  considered  as  a  composite  body  and 
include  not  only  the  main  water  course,  but  also  all  the  branches 
and  tributaries  to  the  same.  Hence  it  follows  that  prior  appro- 
priations of  the  water  of  the  main  stream  include  the  right  to  the 
waters  of  the  tributaries,  above  the  points  of  diversion,  to  the 
full  extent  of  those  prior  appropriations.^ 


That  an  appropriation  can  not  be 
made  originating  in  trespass,  see  Mar- 
shall V.  Niagara  Springs  Orchard  Co. 
(Idaho),  decided  June  8,  1912. 

1  As  to  what  constitutes  tributaries, 
see  See.  311. 

As  long  as  the  prior  appropriator 
receives  the  water  to  the  extent  of 
Ms  appropriation,  he  can  not  interfere 
with  the  right  to  appropriate  from  a 
tributary.  Faulkner  v.  Rondoni,  104 
Cal.  140,  37  Pae.  Eep.  883. 

See,  also,  Creighton  v.  Kaweah  C.  & 
Irr.  Co.,  67  Cal.  221,  7  Pac.  Eep.  658; 
Salina  Cr.  Irr.  Co.  v.  SaUna  S.  Co., 
7  Utah  456,  27  Pac.  Eep.  578. 

Since  all  the  streams  from  which  a 
person  is  entitled  to  take  water  for 
his  lands  unite  before  leaving  his 
lands,  it  is  immaterial  to  the  lower 
appropriators  from  which  of  the 
streams  the  water  is  diverted.  Wong 
Leong  V.  Irwin,  10  Hawn.  265. 

For  the  appropriation  from  the 
tributaries  of  navigable  rivers  where 
it  impairs  navigation,  see  Sec.  355. 

2  For  the  appropriation  of  subter- 
ranean tributaries,  see  Sees.  1193-1198. 

See,  also,  Strickler  v.  Colo.  Springs, 

16  Colo.  61,  26  Pae.  Eep.  313,  25  Am. 

St.  Eep.  245 ;  Priest  v.  Union  etc.  Co., 

6  Cal.  170;   Farmers'  Ind.  D.  Co.  v. 

72— Kin.  on  Irr. 


Agricultural  D.  Co.,  22  Colo.  513,  45 
Pac.  Eep.  444,  55  Am.  St.  Eep.  149, 
reversing  Id.,  3  Colo.  App.  255,  32  Pac. 
Eep.  722;  Malad  etc.  Co.  v.  Campbell, 
2  Idaho  278,  411,  18  Pac.  Eep.  52; 
Bruening  v.  Dorr,  23  Colo.  195,  47 
Pae.  Eep.  290,  35  L.  R.  A.  640; 
Platte  Valley  Irr.  Co.  v.  Buckers  Irr. 
M.  &  Imp.  Co.,  25  Colo.  77,  53  Pac. 
Eep.  334;  Tonkin  v.  Winzell,  27  Nev. 
88,  73  Pac.  Eep.  593;  Low  v.  Eizor, 
25  Ore.  551,  37  Pac.  Eep.  82;  Water 
Supply  &  Storage  Co.  v.  Larrimer  & 
Weld  Ees.  Co.,  25  Colo.  87,  53  Pac, 
Rep.  386,  Id.,  7  Colo.  App.  225,  42 
Pac.  Rep.  1020;  Boyce  v.  Cupper,  37 
Ore.  256,  61  Pae.  642 ;  Strait  v.  Brown, 
16  Nev.  317,  40  Am.  Rep.  497;  Low 
V.  Schaffer,  24  Ore.  239,  33  Pac.  Rep. 
678;  Salina  ete.  Co.  v.  Salina  etc.  Co., 
7  Utah  456,  27  Pae.  Rep.  578;  Ver- 
dugo  W.  Co.  V.  Verdugo,  152  Cal.  655, 
93  Pae.  Rep.  1021;  Oglivy  Irr.  Co.  v. 
Insinger,  19  Colo.  App.  380,  75  Pac. 
Rep.  598. 

Also  prior  appropriations  of  the 
waters  of  the  main  stream  include  the 
right  to  the  waters  of  springs  which 
flow  into  tributaries  of  the  main 
stream.  Beaverhead  etc.  Co.  v.  Dillon 
etc.  Co.,  34  Mont.  135,  85  Pac.  Rep. 
880. 
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^It  is  held  that  it  is  presumed  that  the  waters  of  a  tributary 
stream  less  the  evaporation,  if  not  interfered  -with,  will  reach  the 
main  stream  either  by  surface  or  subterranean  flow,  and  that  the 
burden  of  the  proof  is  upon  the  one  attacking  this  presumption, 
to  show  that  the  waters  of  the  tributary  would  not  reach  the 
main  stream.^ 

A  prior  appropriator  of  the  waters  of  a  stream  has  a  right  to 
the  waters  of  all  its  tributaries  ^bove  his  point  of  diversion,  of  all 
its  sources,  of  whatsoever  nature,  to  the  full  extent  of  his  appro- 
priation. Under  the  recent  decisions  he  even  has  a  right  to  all 
of  the  subterranean  tributaries,  a  subject  which  we  will  discuss 
in  a  separate  chapter.*.  The  source  of  supply  may  also  be  springs,^ 
surface  water,^  lakes,  or  ponds, '^  whether  formed  from  percolations 
or  surface  water.^ 

Where  certain  lakes  formed  a  part  of  the  source  of  supply  of 
a  creek,  and,  with  the  exception  of  one  of  the  lakes,  formed  a  part 
of  the  natural  channel  of  one  of  the  tributaries  thereof,  prior 
appropriators  of  the  waters  of  the  creek  were  entitled  to  the  same 
usufructuary  rights  to  the  waters  naturally  flowing  and  collecting 
in  the  lakes,  which  eventually  flowed  into  the  main  channel  of 
the  creek.® 

3  Peterson  v.  Payne,  43  Colo.  184,  9  Cole  v.  Eichards  etc.  Co.,  27  Utah 
95   Pac.   Eep.   301;    Joaslyn  v.   Daly,  205,  75  Pao.  Eep.   376,   101  Am.  St. 

15  Idaho  137,  96  Pac.  Eep.  568;  WU-  Rep.  962;  Eyan  v.  Quinlan, Mont. 

son  V.  Collin,  45  Colo.  412,  102  Pac.  ^  ^24  Pac.  Eep.  512. 

^'       ■  „ See,   also,  ■  New  Whatcom  v.   Fair- 

4  See    Sees.    776-782.  ,  „,  „,    ^    .„„   „,  „       .„ 

T     ,,  „  ,,.„  —^    ,  haven,  24  Wash.  493,  64  Pac.  Eep.  735, 

In  the  case  of   Miller  v.  Wheeler,  '  r         > 

54  Wash.  429,  103  Pao.  Eep.  641,  23  ^^  ^-  ^-  ^-  l^"'  Duckworth  y.  Wat- 

L.  E.  A.,  N.  S.,  1065,  it  was  held  that  «°°^"«  ^^"^  C"-'  1^0  Cal.  520,  89  Pac. 

a   stream,   the  waters   of  which  have  ^«P-  ^38;  Id.,  158  Cal.  206,  110  Pac. 

been    appropriated,    and    a    tributary  Eep.  927;  Baxter  v.  Gilbert,  125  Cal. 

gulch  may  be  used  to  conduct  waters  not  580,  58  Pae.  Eep.   129 ;   Buckers  etc. 

naturally  tributary  to  the  stream,  and  Co.  v.  Platte  etc.  Co.,  28  Colo.  187,  63 

belonging  to  others,  to  the  place  of  use.  Pac.  Eep.  305. 

5  See  Appropriation  from  Springs,  See,  also,  for  right  to  natural  flow 
See.  648.  at  head  of  appropriator 's  ditch.  Sees. 

6  Sec.  654.  801-803. 

T  Sec.  650.  See,  also,  appropriation  from  lakes 

8  Bait  V.  Furrow,  74  Kan.  101,  85  and  ponds.  Sec.  650. 

Pae.  Eep.  934,  6  L.  E.  A.,  N.  S.,  157.  For  relative  rights  of  prior  and  sub- 

For   sources   of   streams,  see,   also,  sequent  appropriators,  see  Sees.  776- 

Sec.  313,  C»3. 
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The  appropriator  of  the  waters  of  a  stream  also  has  an  interest 
in  the  waters  of  the  tributaries  of  the  stream  which  flow  in  below 
his  point  of  diversion,  to  this  extent:  Where  there  are  appro- 
priators  prior  to  him  below  his  point  of  diversion  on  the  stream, 
and  there  are  also  appropriators  subsequent,  to  him  of  the  waters 
of  the  tributaries,  which  naturally  flow  in  the  stream  below  his 
point  of  diversion  and  above  those  of  his  prior  appropriators,  and 
he  is  called  upon  to  supply  the  water  to  which  those  below  him 
are  entitled.  In  cases  of  this  kind,  he  is  entitled  to  the  flow  of 
the  lower  tributaries,  as  against  his  junior  appropriators  thereof, 
when  it  is  necessary  to  protect  the  rights  of  the  lower  appropria- 
tors prior  in  time  to  him  from  the  main  stream.  i° 

In  cases  involving  the  right  to  use  the  waters  of  the  main  stream 
and  the  tributaries  thereto,  the  principal  questions  to  be  decided 
are,  the  priority  of  the  appropriations ;  and,  if  the  one  taking  from 
the  main  stream  is  found  to  be  prior  in  time,  then  the  question 
arises  as  to  his  actual  injury  resulting  from  the  appropriations 
from  the  tributary.  If  the  appropriator  on  the  main  stream  is 
prior  in  time  and  his  right  is  injured  by  the  appropriation  from 
the  tributary,  then  he  has  his  right  of  action  both  at  law  and  in 
equity.  11 

§  650.  Lalces  and  ponds. — The  waters  of  lakes  and  ponds  may 
be  appropriated,  under  certain  conditions  and  limitations.  ^  In 
most  of  the  States  where  the  doctrine  of  appropriation  is  in  force 
there  are  statutes  permitting  the  appropriation  of  the  waters  of 
such  bodies.2  Also  in  the  State  of  California,  whose  statute  does 
not  include,  in  terms,  the  right  to  appropriate  the  waters  from 
lakes,  the  Supreme  Court  of  that  State  has  held  that  such  an  ap- 

I 

10  Water  Sup.  &  S.  Co.  v.  Larimer       '    11  See  Remedies,  Part  Xin. 

&  W.  Res.  Co.,  25  Colo.  87,  53  Pac.  l  Salt  Lake  City  v.  Gardner,  

Rep.  386,  citing  Kinney  on  Irr.,  1st      Utah ,  114  Pac.  Rep.  147 ;  Denver 

Ed.,  Sees.  183,  259;  Platte  Val.  Irr.  etc.  R.  Co.  v.  Dotson,  20  Colo.  304,  38 
Co.  V.  Buckers  Irr.  M.  &  Imp.  Co.,  25  Pac.  Rep.  322 ;  Duckworth  v.  Watson- 
Colo.  77,  53  Pac.  Rep.  334.  ville  etc.  Co.,  150  Cal.  520,  89  Pae. 

See,  also,  rights  when  flow  of  stream  Rep.  338 ;  Id.,  158  Cal.  206,  110  Pac. 
is  increased,  Sees.  797-800.  Rep.  927. 

For  relative  rights  of  prior  and  sub-  2  See    Statutes    of   Various   States, 

sequent  appropriators,  see  Sees.   776-      Part  XIV. 
803. 
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propi'iation  eould  be  made,  especially  in  eases  where  streams  flow 
through  or  terminate  in  lakes,  upon  the  theory  that  the  lakes 
are  then  a  portion  of  the  water  courses,  and  what  may  be  appro- 
priated from  one  may  be  appropriated  from  the  other.^  However, 
in  those  States  which  adhere  to  the  common  law  of  riparian  rights,'' 
other  considerations  must  enter  into  a  case  of  this  kind.  As  against 
the  rights  of  the  riparian  owners,  the  appropriation  operations 
must  not  cause  the  water  to  ris#  higher  than  the  high-water  mark 
or  to  fall  lower  than  the  low-water  mark.  In  other  words,  the 
right  of  the  riparian  proprietors  to  have  the  lake  remain  at  its 
natural  level  must  not  be  interfered  with.  And  where  it  is  made 
to  appear  that  the  level  of  the  lake  is  lowered  by  the  operations,^ 
or  raised  above  the  ordinary  high-water  line,  and  to  the  injury 
of  the  property  of  the  riparian  owners,  the  court  will  furnish 
relief.^    However,  the  appropriation  of  the  waters  of  a  lake  will 


3  In  Duckworth  v.  Watsonville  etc. 
Co.,  150  Cal.  520,  89  Pac.  Eep.  338, 
Id.,  158  Cal.  206,  110  Pac.  Eep.  927,  it 
was  said:  "There  is  some  evidence 
that  Pinto  Lake,  with  its  tributaries 
and  outlet,  during  the  rainy  season 
constituted  a  running  stream  of  water. 
It  is  clear  that  during  the  dry  seasons 
there  was  no  water  flowing  out  of  the 
lake,  but  there  is  evidence  that  during 
that  period  tiere  was  a  slight  flow 
from  a  tributary  into  the  lake.  We 
can  not  agree  with  the  appellant  in 
his  contention  that  the  finding  that  the 
lake,  or  its  tributaries,  constituted  a 
running  stream  is  not  sustained  by 
the  evidence.  We  think  the  better  doc- 
trine, in  respect  to  the  character  of 
a  stream  from  which  the  statute  pro- 
vides for  appropriations,  is  that  it 
is  not  necessary  that  the  stream  should 
continue  to  flow  to  the  sea,  or  to  a 
junction  with  some  other  stream.  It 
is  suflScient  if  there  is  a  flowing 
stream;  and  the  fact  that  it  ends 
either  in  a  swamp,  in  a  sandy  wash  in 
which  the  water  disappears,  or  in  a 
lake  in  which  it  is  accumulated  upon 
the  surface  of  the  ground,  will  not  de- 


feat the  right  to  make  the  statutory 
appropriation  therefrom,  and  we  can 
see  no  reason  why  the  appropriation, 
in  such  a  case,  may  not  be  made  from 
the  lake  in  which  the  stream  termi- 
nate,s,  and  which  therefore  constitutes 
a  part  of  it,  as  well  as  from  any  other 
part  of  the  water  course." 

See,  also,  Turner  v.  James  Canal 
Co.,  155  Cal.  182,  99  Pac.  Eep.  520, 
22  L.  E.  A.,  N.  S.,  401,  132  Am.  St. 
Eep.  59,  17  Am.  &  Eng.  Ann.  Cas.  823 ; 
Weaver  v.  Eureka  etc.  Co.,  15  Cal.  271, 
1  Morr.  Min.  Eep.  642;  Osgood  v. 
Eldorado  etc.  Co.,  56  Cal.  571,  5  Morr. 
Min.  Eep.  37;  Baxter  v.  Gilbert,  125 
Cal.  580,  58  Pac.  Eep.  129. 

4  For  the  Western  States  adhering 
to  the  common  law,  see  Sees.  507,  621. 

BKalez  V.  Spokane  Val.  L.  &  W. 
Co.,  42  Wash.  43,  84  Pac.  Eep.  395. 

See,  also,  Fernald  v.  Knox  Woolen 
Co.,  82  Me.  48,  19  Atl.  Eep.  93,  7  L. 
E.  A.  459;  Cedar  Lake  Hotel  Co.  v. 
Cedar  Cr.  H.  Co.,  79  Wis.  297,  48  N. 
W.  Eep.  371;  Draper  v.  Brown,  115 
Wis.  361,  91  N.  W.  Eep.  1001. 

6  EJilez  V.  Spokane  Val.  L.  &  Irr. 
Co.,  supra. 
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not  be  permitted  where  it  lowers  the  level  of  the  waters  so  that 
the  rights  of  those  who  have  made  prior  appropriations  from  the 
stream  forming  the  outlet  of  the  lake  are  injured.  In  some  of  these 
cases  the  lake  may  form  the  tributary  and  the  entire  source  of  sup- 
ply of  the  stream,  and  as  such  has  been  treated  in  another  section.'^ 
In  a  recent  Utah  case  ^  it  was  said :  ' '  Counsel  for  respondents, 
however,  insist  that  the  prior  appropriator  acquires  no  right  in 
his  means  of  diversion,  but  obtains  a  prior  right  only  to  use  the 
quantity  of  water  appropriated  and  applied  to  a  beneficial  use  by 
him.  "We  can  not  yield  assent  to  this  view.  "We  think  the  original 
taker  or  appropriator  from  a  stream  or  body  of  water  also  ac- 
quires the  right  to  continue  to  use  his  method  or  means  of  divert- 
ing which  he  has  installed-  .  .  .  If  it  be  held,  therefore, 
that  a  subsequent  appropriator  of  the  water  need  have  no  regard 
for  the  diverting  means  or  methods  of  the  prior  appropriator,  but 
may,  in  fact  or  effect,  make  prior  appropriations  of  water  un- 
available with  impunity,  then  there  is  in  fact  no  such  a  right  as  a 
prior  right,  but  all  rights  may,  at  any  time,  be  invaded  or  destroyed 
by  a  subsequent  appropriator  by  simply  making  the  diverting  means 
used  by  the  prior  appropriator  useless.  To  permit  such  an  in- 
vasion of  a  prior  right  would,  in  effect,  amount  to  an  indirect 
taking  of  a  prior  appropriator 's  water.  This  neither  the  legisla- 
tive nor  the  judicial  power  can  allow  without  permitting  confis- 
cation of  property  rights.  "^ 

See,  also,  Monroe  Mill  Co.  v.  Menzel,  Osgood  v.  Eldorado  etc.  Co.,  56  Cal. 

35  Wash.  487,  77  Pae.  Eep.  813,  102  571,  5  Morr.  Min.  Eep.  37,  118  N.  W. 

Am.  St.  Eep.  905;  Carl  v.  West  Aber-  Eep.  255. 

deeu  Land  Co.,  13  Wash.  616,  43  Pae.  See,  also,  for  the  appropriation  of 

Eep.    890 ;    Sultan    W.    &    P.    Co.    v.  navigable  waters,  Sees.  356,  663. 

Weyerhouser    T.   Co.,   31   Wash.   558,  For  the  appropriation  from  subter- 

72  Pae.  Eep.  114.  ranean  lakes,  see  Sees.  1203,  1204. 

7  See    appropriations  from  springs.  See,  also,  Katz  v.  Walkinshaw,  141 

Sec.  648.  Cal.   116,  70  Pae.  E,ep.  663,  74  Pae. 

Appropriations     from     tributaries,  Eep.   766,  64  L.  E.  A.   236,   99  Am. 

Sees.  355,  649.  St.  Eep.  35. 

See,    also,    Baxter    v.    Gilbert,    125  8  Salt  Lake  City  v.   Gardner,  

Cal.  580,  58  Pae.  Eep.  129;  see,  also,     Utah ,  114  Pae.  Eep.  147. 

dissenting   opinion  by  Beatty,   C.   J.,  9  But  see  Sehodde  T.  Twin  Palls  ete. 

58  Pae.  Eep.  374.  Co.,  161  Fed.  Eep.  43,  88  C.  C.  A.  207, 

Cole  V.  Eiehards  Irr.  Co.,  27  Utah  affirmed  on  writ  of  certiorari  by  the 

205,  75  Pae.  Eep.  376,   101  Am.  St.  Supreme  Court  of  the  United  States 

Eep.  962;  Weaver  v.  Eureka  etc.  Co.,  on  April  1,  1912,  224  U.  S.   107,  56 

15  CaL  271,  1  Morr.  Min.  Eep.  642;      L.  Ed. , Sup.  Ct.  Eep. . 
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§  651.  Water  from  canyons,  gorges,  and  ravines. — A  valid  ap- 
propriation of  water  may  be  made  from  a  canyon,  gorge,  or  ravine, 
notwithstanding  it  is  not  a  running  stream,  and  the  greater  por- 
tion of  the  year  it  is  entirely  dry,  there  being  running  water  only 
in  time  of  rainfall  and  melting  snow  in  the  surrounding  hills.  ^  In 
a  recent  Oregon  ease  it  was  held  that  a  gulch  through  which  water 
flows,  beginning  usually  about  the  latter  part  of  February  and 
continuing  generally  until  som^,time  in  the  early  part  of  June, 
about  which  time  the  positive  flow  ceases,  constitutes  a  water 
course,  the  waters  of  which  may  be  appropriated.^ 

In  many  of  the  States  it  is  provided  by  statute  that  the  waters 
of  ravines  and  xjanyons  may  be  appropriated.^ 

§  652.  Sloughs. — ^A  slough  is  defined  as  an  arm  of  a  river  apart 
from  the  main  channel.  ^  As  to  whether  water  may  be  appro- 
priated from  sloughs  depends  entirely  as  to  whether  or  not  all 
of  the  waters  of  the  stream  upon  which  they  are  dependent  have 
been  appropriated  before  an  attempted  appropriation  from  the 
slough,  as  the  waters  in  this  kind  of  a  slough  are  in  reality  the 
waters  of  the  stream.^  But,  as  we  have  seen,^  some  sloughs  may 
have  independent  water;  these  take  the  nature  of  water  courses, 
and  appropriations  may  be  made  from  them  to  the  extent  of  such 
independent  water.'* 

§  653.  Flood  or  storm,  waters. — As  we  have  seen,  the  decisions 
are  in  conflict  aS  to  whether  flood  or  storm  waters  are  to  be  treated 

1  Denver  T.   &  ¥t.  W.  B.    Co.    v.  For  riparian  rights  on  sloughs,  see 

Dotson,   20   Colo.   304,   38  Pae.   Kep.  Sec.  468. 

322 ;  Palmer  v.  Waddell,  22  Kan.  352.  ^or  t^e  rights  of  riparian  owners 

For  ravines  as  natural  water  courses,  *°  *^«  "^^  o*  *^e  water  of  sloughs,  see 

see  Sec   312  Turner  v.  James  Canal  Co.,  155  Cal. 

See,  also,'  Los  Angeles  Cem.   Assn.  ^^'   ^^  ^^°-   ^^P'   ^^0,   22  L.   E.   A., 

V.  Los  Angeles,  103  Cal.  461,  37  Pae.  ^-  S"'  ^'>^'  ^^^  ^"^^  «*■  ^^P"  ^9.  17 

Eep.  375;  Jaquez  D.  Co.  v.  Garcia,  -     ^™- *  ^^^-  ^,""-  f^^'f  ^^  ^.  ,    ,, 
AT       Tvj-  -in^  X,       T,       „„,  2  Lamb    V.    Eedamation    Dist.  No. 

New  Mex. ,  124  Pae.  Eep.  891.  ^gg^   73  ^^i.  igg,  14  p^,.  r        625, 

2.Borman  v.   Blaokmon, Ore.  2  Am.  St.  Eep.  775;  Hagge  v.  Kansas 

,  118  Pae.  Eep.  848.  etc.  Co.,  104  Fed.  Eep.  391. 

3  For   the   statutes   of   the   various  .  s  See  Sec.  315. 

States,  see  Part  XIV.  4  Cederburg  v.  Dutra,  3  Cal.  App. 

1  As  to  what  constitutes  sloughs,  see  572,    86    Pae.    Eep.    838 ;    Green    v. 

^^^-  31^-  Carotto,  72  Cal.  267,  13  Pae.  Eep.  685. 
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as  surface  waters  or  a  part  of  the  water  courses  which  they  over- 
flow. The  weight  of  better  authority  holds  that  flood  or  storm 
waters  are  a  constituent  part  of  the  streams,  unless  they  wander 
away  from  them  to  places  where,  upon  the  lowering  of  the  water 
of  the  streams,  they  can  not  return  to  them,  fn  which  case  they 
become  mere  surface  water. i 

Flood  or  storm  waters  may  be  appropriated  for  beneficial  uses, 
under  the  Arid  Region  Doctrine  of  appropriation.  In  fact,  through- 
out the  arid  West,  there  are  many  irrigation  projects  which  rely 
almost  entirely  upon  these  waters  for  their  source  of  supply.  This 
is  especially  true  in  the  case  of  reservoir  projects.  In  many  por- 
tions of  the  arid  West  the  greater  portion  of  the  precipitation 
occurs  in  the  spring  or  rainy  seasons.  This,  augmented  with  the 
melting  snow,  causes  the-  rivers  and  streams  to  overflow  their 
banks  and  submerge  the  adjoining  lands,  and  it  is  not  only  a 
matter  of  safety  to  these  lands,  but  also  of  profit  to  the  projectors, 
that  these  waters  be  stored  and  let  down  to  irrigate  lands  in  the 
dry  seasons,  when  they  are  needed.  Otherwise  these  waters  would 
cause  much  damage,  and  finally  run  off  to  the  sea  without  any 
beneficial  use. 

We  have  said  that  flood  or  storm  waters  may  be  appropriated. 
But  whether  as  such  they  may  be  appropriated  as  an  independent 
appropriation  is  another  question.  These  waters  are  a  part  of 
the  waters  of  the  streams,  and  the  original  appropriators  are  en- 
titled to  all  of  the  waters  of  the  streams  to  the  full  extent  of 

1  For    definition  of  flood    or    storm  See,  also,  Rait  v.  Furrow,  74  Kan. 

waters,  see  Sec.  319.  101,   85   Pae.   Rep.   934,   6   L.   R.   A., 

For  appropriation  of  surface  water,  N.  S.  157 ;  Palmer  v.  Waddell,  22  Kan. 

see  Sec.  654.  352;   Town  of  Jefferson  t.  Hicks,  23 

For  definition  of  surface  water,  see  Okla.  684,  102  Pac.  Rep.  79,  24  L.  R. 

Sec.  318.  A.,  N.  8.,  214;  Miller  v.  Madera  etc. 

That   the   flood   water   of   a   river,  Co.,   155   Gal.   59,   99  Pac.   Rep.   502, 

which  forms  a  continuous  body  with  22  L.  R.  A.,  N.  S.,  391;  Brinegar  y. 

the    water    flowing    in    the    ordinary  Copass,  77  Neb.  241,  109  N.  W.  Rep. 

channel,   or  which   departs   from   the  173;   Cook  v.   Seaboard  etc.  Co.,   107 

channel  but  returns  when  the  water  in  Va.  32,  57  S.  E.  Rep.  564,  10  L.  R.  A., 

the  channel  lowers,  must  be  regarded  N.   S.,   966,   122   Am.    St.   Rep.   825 ; 

as  a  part  of  the  stream,  see  Fordham  Broadbeijt  v.  Ramsbotham,   11   Exeh. 

V.  Northern  Pac.  R.  Co.,  30  Mont.  421,  602,  25  L.  J.  Exch.  N.  S.  115,  4  Week. 

76  Pac.  Rep.  1049,  66  L.  E.  A.  556,  Rep.  290,  34  Eng.  L.  &  Eq.  553, 
104  Am.  St,  Rep.  729, 
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their  appropriations,  which  include  their  waters  at  their  natural 
flow;  and,  if  that  is  insufficient  to  give  them  the  full  amount  in 
the  order  of  their  appropriations,  then  they  are  entitled  to  the 
flood  waters  until  the  full  extent  of  all  of  their  appropriations  is 
satisfied.2  The  sarfie  rules  of  appropriation  apply  to  flood  waters 
as  apply  to  the  waters  of  the  ordinary  flow  of  the  stream.  Th^ 
must  all  be  applied  to  a  beneficial  use  or  purpose  within  a  rea- 
sonable time.3  But,  upon  the  other  hand,  if  the  flood  water  does 
not  form  part  of  the  amounts  included  in  the  prior  appropriators' 
rights,  it  is  subject  to  appropriation  by  independent  appropria- 
tions.* But  in  all  cases  regarding  the  rights  of  the  prior  appro- 
priators the  flood  waters  must  be  treated  as  surplus  waters  of 
the  streams.^ 

Eegarding  the  rights  of  riparian  owners  in  those  jurisdictions 
where  such  rights  are  allowed,  the  authorities  hold  that  the  flood 
or  storm  waters  may  be  all  appropriated  by  independent  appro- 
priations. The  riparian  owners  are  entitled  to  only  either  the 
ordinary  and  natural  flow  of  the  streams  or,  at  least,  to  such 
flood  waters  as  might  reasonably  be  expected.  And  hence,  they 
can  not  lawfully  claim,  as  against  appropriators,  the  flow  of  the 
extraordinary  flood  waters  of  the  streams.  ^  As  was  held  in  a 
recent  case  in  California,  the  impounding  and  distribution  of  flood 
and  storm  waters  is  encouraged  by  law  where  it  does  not  sub- 

2  California  Pas.  &  Ag.  Co.  v.  En-  For  appropriation  of  surface  waters, 
terprise  C.   &  L.  Co.,  127  Eed.  Eep.      see  Sec.  654. 

741;  Heilbron  v.  Fowler  S.  C.  Co.,  75  6  See  See.  470. 

Cal.  476,  17  Pac.  Eep.  535,  7  Am.  St.  Crawford  Co.  v.  Hathaway  (Hall), 

Eep.  183.  67  Neb.  325,  93  N.  W.  Eep.  781,  60 

3  Sullivan  v.  Jones,  13  Ariz.  229,  L.  E.  A.  889,  :^08  Am.  St.  Eep.  647; 
108  Pac.  Eep.  476.^  Modoc    Land    &    Live    Stock    Co.    v. 

See,  also,  for  the  appUeation  of  the  Booth,  102  Cal.  151,  36  Pac.  Eep.  341; 

water,  Sees.  725,  877.  Fifield  v.  Spring  Valley  Waterworks, 

4  Center  Cr.  W.  &  Irr.  Co.  v.  Thomas,  130  Cal.  552,  62  Pac.  Eep.  1054;  Cali- 
19  Utah  360,  57  Pac.  Eep.  30;  Edgar  fornia  Pas.  &  Ag.  Co.  v.  Enterprise 
V.  Stevenson,  70  Cal.  286,  11  Pae.  Eep.  C.  &  L.  Co.,  127.  Fed.  Eep.  741 ;  Bax- 
704.                           ,  ter  v.  Gilbert,  125  Cal.  580,  58  Pac. 

5  Brown  v.  Smith,  10  Cal.  508 ;  Ort-  Eep.  129,  where  it  was  held  that  the 
man  v.  Dixon,  13  Cal.  33;  MeKinney  appropriator  of  flood  water  must  not 
V.  Smith,  21  Cal.  374,  1  Morr.  Min.  make  any  changes  in  the  natural  flow 
Eep.  650;  Nevada  Co.  &  S.  C.  Co.  v.  of  the  stream  to  those  below. 

Kidd,  37  Cal.  282;  Smith  v.  O'Harra,  Sanguinetti  v.  Poek,   136  Cal.  466, 

43  Cal.  371,  1  Morr.  Min.  Eep.  671.      69  Pae.  Eep.  98,  89  Am.  St.  Eep.  169. 
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stantially  damage  the  existing  rights  of  riparian  proprietors,  and 
that  an  injunction  will  not  be  granted  for  the  diversion  of  such 
waters  for  use  upon  behalf  of  a  riparian  proprietor  unless  he  can 
show  actual,  material,  and  substantial  damage  J 

§  654.  Surface  waters  as  such  can  not  be  appropriated. — Siir- 
faee  water,  or  diffused  surface  water  as  it  is  sometimes  called,  we 
have  defined  as  water  on  the  surface  of  the  ground,  the  source  of 
which  is  so  temporary  or  limited  as  not  to  be  able  to  maintain 
for  any  considerable  time  a  stream  or  body  of  water  having  a 
well-defined  and  substantial  existence.^  No  permanent  right  to  the 
appropriation  of  this  water  can  be  maintained  from  the  fact  that 
its  movements  are  too  erratic  and  capricious.  Formed  as  it  is 
from  the  rainfall  or  the  melting  snow  upon  the  ground,  or  from 
,  the  natural  drainage  from  the  lands  above,  no  absolute  right,  by 
means  of  an  appropriation  as  that  term  is  understood  in  the  arid 
region,  can  attach  while  it  still  remains  surface  water.^  The 
question  which  usually  arises  in  regard  to  surface  water  is  how  to 
get  rid  of  it,  and  not  how  to  appropriate  it.  Under  the  civil  law 
rule  the  owner  of  the  upper  land  has  an  easement  over  the  lower 
adjacent  land  to  discharge  surface  water  as  it  is  accustomed  nat- 
urally to  flow,  and  the  lower  land  owner  has  no  right  to  interrupt 
such  natural  flow  to  the  injury  of  the  upper  land  owner.3  Under 
the  common  law,  however,  no  such  easement  is  recognized,  and 
either  the  upper  or  lower  owner  may  get  rid  of  it  the  best  he  can. 
But  there  must  l>e  no  artificial  accumulation  of  the  water  and  the 
subsequent  discharge  of  the  same  upon  the  lands  of  another,  under 
either  rule.*    Some  of  the  States  have  adopted  one  rule  and  some 

1  San  .Joaquin   etc.   Co.   v.   Fresno  69  Pae.  Eep.  98,  89  Am.  St.  Kep.  169 ; 

etc.  Co.,  158  Cal.  626,  112  Pae.  Eep.  Ogburn  v.  Connors,  46  Cal.  346,  13  Am. 

182,  35  L.  K.  A.,  N.  S.,  832.  Eep.  213. 

See,   also,  for  injunctions  in  favor  4  McDaniel   v.    Cummings,    83    Cal. 

of    riparian   proprietors,    Sees.    1611-  515,   23   Pae.   Eep.   795,   8  L.   E.   A. 

1615.  575;   Wood  v.  City  of  Tacoma,  

1  As    to    what    constitutes    surface  Wash.  ,  119  Pao.  Eep.  859 ;  City 

water,  see  See.  318.  of   Paola   v.   Garman,    80    Kan.    702, 

2Lux  V.  Haggin,  69  Cal.  255,  4  Pae.  102  Pae.  Eep.  83;   Johnson  v.  Hyre, 

Eep.    919,    10    Pae.    Eep.    674;    San-  83    Kan.    38,    109    Pae.    Eep.    1075; 

guinetti   v.    Pock,    136    Cal.    466,    69  Chicago  etc.  E.  Co.  v.  Groves,  20  Okla. 

Pae.  Eep.  98,  89  Am.  St.  Eep.  169.  101,  93  Pae.  Eep.  755,  22  L.  E.  A., 

SSanguinetti  v.  Pock,  136  Cal.  466,  JST.  S.,  802;   Gray  v.  Mc Williams,  98 
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the  other.  But  thib  runs  us  into  the  subject  of  drainage,  which 
will  be  discussed  to  some  extent  in  another  chapter  of  this  work.^ 
However,  in  the  arid  region,  this  drainage  from  the  upper  to  the 
lower  land  may  be  of  great  value  to  the  lower  land.  Hence  the 
lower  owner  has  the  right  to  insist  that  it  continue.  As  was  said 
in  the  case  of  Boynton  v.  Longley,  arising  in  Nevada,®  "It  is 
seldom  that  any  land  owner  in  this  State  has  occasion  to  complain 
of  too  much  water.  The  cry  is,  usually,  not  for  less,  but  for  more." 
But  the  moment  that  surface  water  finds  its  way  into  a  water 
course  or  other  body  of  water  it  is  no  longer  surface  water,  and 
a  permanent  right  to  the  use  thereof  may  be  acquired  by  appro- 
priation under  the  laws  regulating  such  water  courses  or  bodies 
of  water. 

Surface  water,  however,  may  be  captured  and  impounded  in 
any  method  available  by  a  land  owner  over  whose  lands  such  waters 
have  flowed,  and,  when  so  captured,  it  becomes  the  absolute  prop- 
erty of  such  land  owner  and  is  not  subject  to  appropriation  by 
others.  As  was  said  in  a  very  recent  Idaho  case:''  "If  a  man 
collect  and  impound  surface  and  flood  waters  from  his  own  land 
before  they  reach  any  natural  stream  or  channel  and  holds  the 
same  on  his  land  and  premises,  the  fact  that  he  may  not  use  it 
for  irrigation  or  any  other  commercial  purpose  does  not  render 
it  any  less  his  property  or  authorise  any  one  else  to  invade  his 
property  or  appropriate  and  divert  the  same.  A  permit  from 
the  State  engineer  can  not  give  any  sanction  to  such  a  procedure. 
The  State  engineer  has  no  right  to  grant  permits  to  one  man  to 
use  another  man's  property."  ^ 

Cal.  157,  32  Pac.  Eep.  976,  21  L.  E.  A.  7  King  v.   Chamberlm,   — ;—  Idaho 

593,   35  Am.   St.  Eep.   163 ;   Los  An-      ,  118  Pac.  Eep.  1099. 

geles  Cemetery  Assn.  v.  Los  Angeles,  8  See,    also    Neilson   v.   Parker,    19 

103  Cal.  461,  37  Pac.  Eep.  375;  Cush-  Idaho  727,  115  Pac.  Eep.  488;  Youngs 

ing  V.  Pires,  124  Cal.  663,  57  Pac.  Eep.  v.  Began,  20  Idaho  275,  118  Pac.  Eep. 

572;  Larrabee  v.  Town  of  Cloverdale,  499;    Metcalf  v.  Nelson,  8   S.  D.   87, 

131  Cal.  96,  63  Pac.  Eep.  143.  65  N.  W.  Eep.  911,  59  Am.  St.  Eep. 

5  For  the  drainage  of  irrigated  746 ;  Davis  v.  Spaulding,  157  Mass. 
lands,  see  Sec.  38.  431,  32  N.  B.  Eep.  650,  19  L.  E.  A. 

For  California  drainage  law,  see  102;  Vanderwork  v.  Hewes,  15  N.  M. 
Part  XIV,  under  California.  439,  110  Pao.  Eep.  567. 

6  19  Nev.  69,  6  Pae.  Eep.  437,  3  Am. 
St.  Eep.  781. 
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§  655.  Subterranean  or  underground  waters. — In  order  to  have 
the  subject  of  subterranean  or  underground  waters  together,  we 
will  discuss  them  in  chapters  by  themselves.  ^  But  in  general 
we  will  say  here,  that  these  waters  are  subject  to  appropriation. 
A  few  years  ago  it  was  considered  by  the  authorities  that  only 
the  waters  of  known  subterranean  water  courses  might  be  appro- 
priafed.  But  owing  to  recent  scientific  investigations  the  under- 
ground flow  of  these  waters  has  been  practically  ascertained,  and 
the  legal  authorities  have  kept  pace  with  the  scientists,  and  today 
practically  all  of  these  waters  are  subject  to  appropriation,  with 
the  exception  of  what  are  known  as  diffused  percolations.  At 
least,  rights  may  be  secured  in  and  to  these  waters  which  can  not 
be  interfered  with  by  others.^ 

§  656.  .  Seepage  water. — Seepage  waters,  as  the  term  is  under- 
stood by  Western  irrigators,  are  those  waters  which  seep  from  irri- 
gation canals  and  irrigated  fields  to  the  lower  lands,  and  there 
usually  come  to  the  surface  and  can  not  be  appropriated.^  In 
many  eases  seepage  waters  find  their  way  back  into  the  stream 
from  which  they  were  originally  taken,  and  from  there  _they 
may  be  reappropriated  and  diverted  upon  other  fields  and 
there  again  used.  In  this  way  the  water  of  streams  may 
be  appropriated,  diverted,  and  used  a  number  of  times.  The 
seepage  waters  mingling  with  the  waters  of  the  stream  are 
usually  appropriated  below  as  a  part  of  the  waters  of  the 
stream,  and  under  a  special  statute  a  person  claiming  a  right  to 
water  as  seepage  water,  has  the  burden  of  proving  that  the  water 
claimed  is  seepage  water,  and  the  quantity  thereof.  2  As  a  general 
proposition,  seepage  water  coming  into  a  natural  stream  belongs 
to  the  appropriators  thereon,  and  can  not  be  appropriated  sepa- 

1  See  Chaps.  59-62,  Sees.  1148-1220.  See,  also,  Games  v.  Rollins  (Utah), 
As  to  what  constitutes  subterranean      decided  June  20,  1912. 

or  underground  waters,  see  Sec.  323.  For    damage    from  seepage  waters, 

For    the    classification    of    subter-  see  Remedies,  Part  XIII. 

ranean  waters,  see  Sees.  287,  323.  2  La   Jara   etc.   Co.   v.   Hansen,   35 

2  That  riparian  rights  attach  to  Colo.  105,  83  Pac.  Rep.  644;  Clark  v. 
certain  subterranean  waters,  see  Sec.  Ashley,  34  Colo.  285,  82  Pac.  Rev. 
471_  588;  Vanderwork  v.  Hewes,  15  N.  M. 

1  See,     for    definition    of    seepage      439,  110  Pae.  Rep.  567. 
waters,  Sees.  24,  25. 
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rately.3     Seepage  waters  properly  belong  to  subterranean  waters 
and  will  be  discussed  under  that  subject.* 

§  657.  Artesian  waters. — Artesian  waters  are  also  subject  to 
appropriation  for  irrigation  and  other  beneficial  purposes. ^  These 
waters  also  come  under  our  classification  of  subterranean  waters, 
and  will  be  more  thoroughly  discussed  under  that  subject.^  In 
general  we  will  say  here  that  the  water  flowing  from  artesian  wells 
on  the  public  domain  is  subject  to  appropriation,  although  there 
may  not  be  any  State  statute  directly  permitting  the  same,  and 
also  where  the  wells  were  sunk  for  another  purpose  and  by  other 
parties  than  the  appropriator  and  abandoned  by  them.^ 

§  658.  Developed  water  may  be  appropriated. — ^Developed 
water  is  that  water  which  by  artificial  works  has  been  discovered 
and  developed  by  man.  This  water  belongs  properly  to  subter- 
ranean waters,  and  will  be  treated  of  more  fully  in  another  por- 
tion of  this  work.i  g^t  in  general  we  will  say  here  that  developed 
water  belongs  to  the  person  by  whom  it  is  developed  and  appro-, 
priated  to  some  beneficial  use,  so  long  as  he  does  not  interfere 
with  the  rights  of  others.  But  it  must  be  proved  by  the  party 
claiming  the  water  that  it  was  not  taken  from  a  source  of  supply 
to  a  natural  water  course,  either  surface  or  subterranean,  the 
waters  of  which  were  all  appropriated  prior  to  the  development 
of  the  water  in  question.^    In  those  jurisdictions  where  riparian 

3  See,  also.  Water  Supply,  etc.  Co.  y.  2  Paige  v.  Booty  Fuid  Canal  Sc  Irr. 
Larimer  etc.  Co.,  25  Colo.  87,  53  Pao.  Co.,  83  Cal.  64,  21  Pae.  Eep.  1102, 
Eep.  386;  MoOlellan  v.  Hurdle,  8  23  Pao.  Eep.  875;  Platte  Val.  Irr.  Co. 
Colo.  App.  434,  33  Pae.  Eep.  280.  v.  Buokers  Irr.,  MUl  &  Imp.  Co.,  25 

4  For  subterranean  waters,  see  Sees.  Colo.  77,  53  Pao.  Eep.  834;  Cardelli 
1148-1211.  V.'  Comstock   Tun.   Co.,   26   Nev.   284, 

1  As  to  what  constitute  artesian  66  Pae.  Eep.  950 ;  Evans  v.  Prosser 
waters,  see  Sees.   1167-1169;  FaUs  Land  &  Power  Co.,  62  Wash.  178, 

2  See     chapters     on     subterranean      113  Pao.  Eep.  271. 

waters,  Sees.  1148-1211.  In  the  case  of  Eipley  v.  Park  Cen- 

3  De  Wolfskin  v.  Smith,  5  Cal.  App.  ter  etc,  Co.,  40  Colo.  129,  90  Pae.  Eep. 
175,  89  Pao.  Eep.  1001.  75,  it  was  held  that  the  right  as  first 

See,  also.  Sees.  1116-1184.  appropriator    of    one    who    conducted 

1  See     chapters     on     subterranean  water    from    mines    into    a    natural 

waters.  Sees.  1148-1211.  stream  with  the  intent  there  to  re- 
See,  also,  for  mingled  waters,  Sees,  capture  the  water  and  to  appropriate 

798-800.  .  it  for   irrigation  purposes,  and   who 
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rights  are  upheld  the  owners  along  a  stream,  the -waters  of  which 
have  been  increased  by  development,  can  not  claim  any  of 
the  increment  over  and  above  the  natural  flow  of  the  stream.  ^ 
But  in  case  the  increase  in  flow  results  merely  from  the  clearing 
out  of  obstacles  from  the  channel  of  the  stream,  each  riparian 
owner  is  entitled  to  the  benefit  of  the  increment.  The  same  prin- 
ciple also  applies  to  those  cases  where  all  of  the  waters  of  the 
stream  have,  prior  to  the  cleaning  out  of  the  stream,  been  appro- 
priated.* 

§  659.  Surplus  waters. — ^AU  surplus  or  excess  waters  of  the 
natural  streams  or  other  bodies  may  be  appropriated.  As  we  shall 
see,  the  right  of  the  prior  appropriator  is  limited  to  the  amount 
of  water  which  is  actually  applied  to  some  beneficial  use  or  pur- 
pose within  the  limit  and  extent  of  his  claim.  Hence  it  follows 
that  those  who.  come  after  him  may  appropriate,  in  the  order  of 
their  priorities,  all  of  the  surplus  waters  of  the  stream.  ^  This 
subject,  however,  will  be  more  thoroughly  discussed  when  we  come 
to  that  of  the  nature  and  extent  of  rights  as  between  appropriators 
and  others.2 

§660.  Excess  waters. — The  terms  "surplus"  and  "excess" 
waters  are  sometimes  used  interchangeably.  But  excess  water  has 
a  still  more  technical  meaning.  Whenever  an  appropriator  diverts 
and  lays  claim  to  more  water  than  is  actually  needed  for  the  pur- 
poses for  which  it  was  appropriated,  or  fails  to  use  a  portion  of 
the  water  so  appropriated  for  some  beneficial  use  or  purpose,  his 

• 
actuallj  made  the  first  appropriation         For  wasting  water,  see   Sees.   911- 

of  the  water,  relates  back  to  the  time      916. 

when  he  sought  to  utilize  the  water.  For    the    appropriation    of    excess 

3  See  authorities  cited,  supra.  '"'^t^r,  see  See.  660. 

See,  also,  Sees.  544,  549.  See,  also,  Quigley'  v.    Birdseye,  11 

4  See  Sees.  1205,  1206.  ^°f-  ^^^'  \^^''-  ^^  J" J   ^t^" 
„         ,                              .  ,.                   V.  Stevenson,  70  Cal.  286,  11  Pac.  Rep. 

iFor  subsequent  appropnations,  see      ^q^.   ^.^^^^^  ^^^    ^^^    ^^    ^    ^^^ 

Sees.  783-786.  ^^^^  jj^j    ^.^^  ^g  ^^^j^    gg,  109  Pac. 

That    all    the    water    appropriated  jj^p    432,  Id.,  48  Colo.  89,  109  Pac. 

must  be  appUed  to  a  beneficial  use,  gep.   425,  30  L.  E.  A.,  N.   S.,  615; 

see  Sees.  725-728.  Anderson  Land  etc.  Co.  t.  McConneU, 

For    right    to    appropriate    waste  133  Fed.  Rep.  581. 

water,  see  Sees.  661.  2  See  Sees.  775,  et  seq. 
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claim  is  deemed  excessive,  and  the  unused  portion  of  the  water 
is  deemed  excess  water.  This  excess  water  may  be  appropriated  by 
others,  not  by  an  independent  appropriation  and  by  this  means 
cutting  in  ahead  of  other  appropriators,  but  by  the  subsequent 
appropriators  in  the  order  of  their  priorities  on  the  stream.  ^  This 
subject  will  also  be  further  discussed  under  other  heads  in  this 
work.2 , 

« 

§  661.  Waste  water. — ^TJnder  the  Arid  Region  Doctrine  of  ap- 
propriation, it  is  the  duty  of  each  appropriator  to  use  all  of  the 
water  appropriated  for  some  beneficial  use  or  purpose.  ^  When 
he  has  so  used  the  water,  it  is  also  his  duty  to  return  the  surplus 
to  the  natural  stream  from  which  it  was  taken,  for  the  use  of  the 
subsequent  appropriators.^  And  it  was  recently  held  by  the 
Federal  Court  that  such  unused  water  was  not  waste  water,  but 
excess  water  which  might  be  appropriated.^  Or,  if  the  appropria- 
tors owning  lands  below  him  are  second  or  subsequent  to  him  in 
the  regular  order,  it  is  permitted  that  he  pass  the  water  along  to 
them  in  order  that  they  may  use  it.  In  fact,  many  ditches 
and  canals  are  constructed  with  this  end  in  view,  sufiScient  Water 
being  taken  out  of  the  stream  for  the  use  of  all  the  appropriators 
on  the  ditch. 

Waste  water  may  be  defined  to  be  such  water  as  escapes  from  the 
works  or  appliances  of  appropriators  without  being  used;  or,  such 
water  as  escapes  from  an  appropriator 's  land  after- he  has  made  all 

1  See  Sees.  783-786.  2  For  wasting  water,  see  Sees.  911- 

Clough  V.  Wing,  2  Ariz.  371,  17  Pao.  916. 

Eep.  453 ;  Hewit  v.  Story,  64  Fed.  Eep.  Eights  of  subsequent  appropriators, 

510,  12  C.  C.  A.  250,  30  L.  E.  A.  265,  see  Sees.  783-786. 

29  U.  S.  App.  155;  Id.,  51  Fed.  Eep.  i  For  beneficial  use,  see  Sees.  725- 

101;   Sieber  v.  Frink,  7  Colo.  148,  2  728. 

Pao.  Eep.  901;  Becker  v.  Marble  Cr.  For  wasting  water,  see  Sees.   911- 

Irr.  Co.,   15  Utah  225,  49  Pac.  Eep.  916. 

892 ;  Combs  v.  Agri.  D.  Co.,  17  Colo.  2  See   for  appropriation  of  surplus 

146,  28  Pac.  Eep.  966, 31  Am.  St.  Eep.  waters.  Sec.  659. 

275;  Hague  v.  Nephi  Irr.  Co.,  16  Utah  For  rights  of  subsequent  appropri- 

421,  52  Pac.  Eep.  765,  41  L.  E.  A.  311,  ators,  see  Sees.  783-786. 

67  Am.  St.  Eep.   634;   Fort  Morgan  Burkart  T.  Meiburg,  37  Colo.  187, 

Land  &  C.  Co.  v.  South  Platte  D.  Co.,  86  Pae.  Eep.  98,  6  L.  E.  A.,  N.  S,, 

18  Colo.  1,  30  Pao.  Eep.  1032,  36  Am.  1104,  19  Am.  St.  Eev.  279. 

St.   Eep.   259 ;    Anderson   etc.   Co.   v.  3  Anderson   etc.    Co.   v.   McConnell, 

McConnell,  133  Fed.  Eep.  581.  133  Fed.  Eep.  581, 
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the  beneficial  use  thereof  that  is  possible  and  which  can  not  be 
returned  into  the  natural  stream  from  which  it  was  originally 
taken.  And  as  to  such  water  it  was  recently  held  by  the  Colorado 
Court:*  "Plaintiff's  rights  were  limited  and  only  attached  to 
the  water  discharged  from  the  Tegeler  lateral,  whatever  that  hap- 
pened to  be,  after  the  defendants  and  cross-complainants  had  sup- 
plied their  own  wants  and  necessities.  This  does  not  vest  her  with 
any  control  over  the  ditches  or  laterals  of  appellants,  or  the  water 
flowing  therein,  nor  does  it  obligate  appellants  to  continue  or  main- 
tain conditions  so  as  to  supply  plaintiff's  appropriation  of  waste 
water  at  any  time  or  in  any  quantity,  when  acting  in  good  faith. ' '  ^ 
It  often  happens  that  the  prior  appropriator,  in  irrigating  the 
lower  portion  of  his  land,  is  compelled  by  the  lay  of  the  land  to 
let  the  water  run  off  from  his  property  to  the  lands  of  others,  in 
places  where  it  is  impossible  to  return  the  water  to  the  natural 
stream.  And  it  often  happens  that  the  water  flows  upon  lands 
of  those  who  are  either  not  appropriators  from  the  stream,  or  are 
appropriators  much  later  than  others,  who  in  point  of  time  are  en- 
titled to  the  use  of  the  water.  This  water  is  deemed  by  the  courts 
to  be  waste  water.  And  the  question  now  arises,  can  the  owners  of 
the  lands  on  which  it  runs  secure  a  permanent  right  therein  to  its 
continuous  use?  The  authorities  hold  that  while  the  water,  so  de- 
nominated as  waste  water,  may  be  used  after  it  escapes,  no  per- 
manent right  can  be  acquired  to  have  the  discharge  kept  up,  either 
by  appropriation,  or  a  right  by  prescription,®  estoppel,'''  or  acquies- 
cence in  its  use  while  it  is  escaping,  and  that,  too,  even  though  ex- 
pensive ditches  or  works  were  constructed  for  the  purpose  of  utiliz- 
ing such  waste  water,  unless  some  other  element  enters  into  the  con- 
dition of  affairs,  other  than  the  mere  use  of  the  water.  In  other 
words,  the  original  appropriators  have  the  right,  and  in  fact  it  is 
their  duty  to  prevent,  as  far  as  possible,  all  waste  of  the  water 
which  they  have  appropriated,  in  order  that  the  others  who  are 
entitled  thereto  may  receive  the  benefit  thereof.^ 

4  Green  Valley  Diteh  Co.  v.  Sohnei-  6  See   for  prescription,   Sees.   1033- 

der,  50  Colo.  606,  115  Pae.  Eep.  705.  1058. 

B  Citing  Maljee  v.   Platte  etc.   Co.,  7  For  estoppel,  see  Sees.  1121-1128. 

17  Colo.  App.  476,  68  Pac.  Kep.  1058 ;  8  Burkart  v.  .Meiburg,  37  Colo.  187, 

Pairplay  etc.  Co.  v.  Weston,  29  Colo.  86  Pac.  Eep.  98,  6  L.  E.  A.,  N.  S., 

125,  67  Pac.  Eep.  160,  21  Morr.  Min.  1104,  19  Am.  St.  Eep.  279;  Mabee  v. 

Eep.  725,  Platte  Land  Co.,  17  Colo.  App.  476, 
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When  such  water  escapes  and  returns  to  the  stream  or  its  tribu- 
taries, it  becomes  a  part  of  the  water  of  the  stream  and  subject  to 
reappropriation  as  though  it  had  never  been  diverted,  and  inures 
to  the  benefit  of  the  other  appropriators  on  the  stream  in  the  order 
of  their  appropriations.^ 

In  a  recent  case  decided  by  the  Supreme  Court  of  Oregon,  lo  it 
was  held  that  where  water  is  claimed  as  the  "waste"  waters  from 
the  farm  of  an  adjacent  water  fteser,  all  the  water  in  excess  of  that 
caused  by  seepage  is  but  the  quantity  diverted  by  such  appropriator 
in  excess  of  his  needs,  and  accordingly  in  excess  of  the  quantity 
to  which  he  may  be  entitled ;  and  the  person  receiving  and  applying 
the  excess  to  a  beneficial  use  acquires  a  vested  right  therein,  as 
would  an  appropriator  of  any  other  surplus  water,  the  inception 
of  which  right,  like  that  of  any  other  appropriator,  dates  from  the 
first  steps  taken  to  provide  for  its  use.  The  first  part  of  the  holding 
is  correct,  as  we  shall  see  when  we  come  to  the  question  of  beneficial 
use  of  the  water  appropriated.  A  person  is  not  permitted  under 
the  law  to  appropriate  more  water  than  he  can  use.i^     The  last 


68  Pac.  Kep.  1058 ;  Fairplay  Hydraulic 
M.  Co.  V.  Weston,  29  Colo.  125,  67 
Pae.  Eep.  160,  21  Morr.  Min.  Eep.  725; 
Dougherty  v.  Creary,  30  Cal.  290,  89 
Am.  Dee.  116;  Stone  v.  Bumpus,  40 
Cal.  428,  4  Morr.  Min.  Eep.  271 ;  Han- 
sen V.  McCue,  42  Cal.  303,  10  Am. 
Eep.  299;  Correa  v.  Freitas,  42  Cal. 
339,  2  Morr.  Min.  Eep.  336;  Stockman 
V.  Eiverside  etc.  Co.,  64  Cal.  57,  28 
Pao.  Eep..  116,  Anaheim  etc.  Co.  v. 
Semi-Tropic  etc.  Co.,  64  Cal.  185,  30 
Pac.  Eep.  623 ;  Lux  v.  Haggin,  69  Cal. 
255,  4  Pac.  Eep.  919,  10  Pac.  Eep. 
674;  Davis  v.  Martin,  157  Cal.  657, 
108  Pac.  Eep.  866;  Hargrave  v.  Cook, 
108  Cal.  72,  41  Pac.  Eep.  18,  30  L.  E. 
A.  390;  Lakeside  Ditch  Co.  v.  Crane, 
80  Cal.  181,  22  Pac.  Eep.  76;  Smith 
etc.  Co.  v.  Colorado  etc.  Co.,  34  Colo. 
485,  82  Pao.  Eep.  940,  3  L.  E.  A., 
N.  S.,  1148;  Cardelli  t.  Comstook  etc. 
Co.,  26  Nev.  284,  66  Pac.  Eep.  950, 
21  Morr.  Min.  Eep.  699;  Crescent  etc. 
Co.  T.  Silver  King  etc.  Co.,  17  Utah 


444,  54  Pac.  Eep.  244,  70  Am.  St.  Eep. 
810;  Wimer  v.  Simmons,  27  Ore.  1, 
39  Pae.  Eep.  6,  50  Am.  St.  Eep.  685. 

9  Gassert  v.  Noyes,  18  Mont.  216, 
44  Pae.  Eep.  959;  La  Jara  C.  &  Live 
Stock  Ass'n  v.  Hansen,  35  Colo.  105, 
83  Pae.  Eep.  644. 

See,  also,  for  rights  of  subsequent 
appropriators.  Sees.  783-786. 

Waste  water  from  irrigation  ditches 
which  is  again  returned  to  the  stream 
or  its  tributaries  becomes  a  part  of 
the  waters  of  the  stream  as  though 
never  diverted,  and  inures  to  the  ben- 
efit of  the  appropriators  in  the  order 
of  their  appropriations.  Water  Sup- 
ply &  Storage  Co.  v.  Larimer  &  W. 
Ees.  Co.,  25  Colo.  87,  53  Pac.  Eep. 
386,  reversing  7  Colo.  App.  225,  42 
Pac.  Eep.  1020. 

10  Hough  V.  Porter,  51  Ore.  318, 
95  Pac.  Eep.  732,  98  Pac.  Eep.  1083, 
102  Pac.  Eep.  728. 

11  For  beneficial  use,  see  Sees.  607, 
725-728. 
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part  of  the  holding,  that  the  person  receiving  and  applying  the 
same  to  a  beneficial  use  acquires  a  vested  right  therein,  is  contrary 
to  the  great  weight  of  authority.  First,  the  waste  water  should 
go  to  the  other  appropriators  on  the  stream  from  which  the  water 
was  originally  taken,  and  no  vested  right  to  its  use  should  be  per- 
mitted on  lands  where  it  happens  to  run;  second,  to  permit  this 
would  be  permitting  the  appropriation  from  the  artificial  works  of 
another,  to  the  injury  of  the  other  prior  appropriators  from  the 
stream  itself;  and,  third,  this  would  open  up  the  greatest  opportu- 
nity for  collusion  between  the  appropriator  and  his  neighbors 
below,  in  fraud  of  the  rights  of  the  rightful  appropriators  of  the 
waters  from  the  stream,  whereby  the  first  appropriator  could  ap- 
propriate more  water  than  he  could  use,  and  then  let  a  portion  flow 
down  to  his  neighbors  as  "waste  water"  to  be  used  by  them. 

The  better  authorities  hold  that  a  claimant  to  waste  water  ac- 
quires a  temporary  right  only  to  whatever  water  escapes  from  the 
works  or  lands  of  others,  and  which  can  not  find  its  way  back  to  the 
natural  stream  from  which  it  was  taken;  that  such  a  use  of  the 
water  does  not  carry  with  it  the  right  to  any  specific  quantity  of 
water,  nor  the  right  to  interfere  with  the  water  fiowing  in  the 
ditches  or  works  of  others  lawfully  appropriating  it,  and  the  ap- 
propriators are  under  no  obligation,  nor  have  they  the  right  to 
permit  any  specific  quantity  of  water  to  be  discharged  as  "waste 
water"  for  his  benefit.^* 

§  682.  Appropriation  from  artificial  channels. — ^After  water  has 
been  appropriated  and  diverted  from  a  natural  stream  into  ditches, 
canals,  or  other  artificial  works,  it  becomes  personal  property  and 
can  not  be  appropriated  from  such  works.^  This  subject  will  also 
be  discussed  in  other  portions  of  this  work.^    That  water  after  it 

12  It  has  been  held  that  one  who  ae-  Storage  Co.,  25  Colo.  161,  53  Pac.  Rep. 

quires  a  privilege  of  using  the  waste  331,  46  L.  R.  A.  175,  71  Am.  St.  Rep. 

water  of  a  prior  appropriator  can  be  131 ;  Ball  v.  KeM,  95  Cal.  606,  30  Pac. 

deprived  of  the  same  at  any  time,  un-  Rep.  780. 

less  the  water  has   been   returned  to  1  CardelU  v.   Comstook  Tunnel  Co., 

the  stream  without  any  intention  of  26  Nev.  284,  66  Pae.  Rep.  950. 

recapture.     Woolman  v.   Garringer,   1  2  For  relation  between  carrier  and 

Mont.  535.  consumer,   see   chapter    of   ditch   and 

See,  also,  Sharp  v.  Hoffman,  79  Cal.  canal  companies.  Part  XII. 

404,    21    Pac.    Rep.    846;    Cachp    La  For    riparian    rights    on    artificial 

Poudre  Res.  Co.  v.  Water  Supply  &  water  courses,  see  Sec.  473. 
73 — ^Kin.  on  Irr. 
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is  lawfiilly  diverted  can  not  be  appropriated  by  another  is  upon 
the  theory  that  it  is  personal  property  and  as  such  belongs  to  the 
appropriator  from  the  natural  stream.^ 

§  663.  Navigable  waters. — The  waters  of  navigable  streams 
and  other  bodies  may  be  appropriated,  as  well  as  the  waters  of 
those  not  navigable;  provided,  always,  that  the  navigable  capacity 
of  the  navigable  waters  of  t^jp  United  States  is  not  impaired.^ 
Owing  to  the  topography  of  the  country  the  navigable  streams  in 
the  arid  region  are  comparatively  few  and  small.  But  nearly  all 
of  the  streams  of  this  portion  of  the  country,  except  those  which 
run  into  the  great  basin  of  which  Great  Salt  Lake  forms  the  bot- 
tom, are  tributaries  to  some  of  the  navigable  waters  of  the  United 
States.  Up  to  the  present  time  the  courts  of  this  country  have  been 
called  upon  to  pass  upon  very  few  cases  which  involve  the  appro- 
priation from  navigable  waters.  But  shortly  in  the  future,  as 
more  and  more  water  is  being  appropriated,  spread  upon  the  soil 
for  irrigation,  and  of  course  a  great  per  cent  of  the  water  lost  to 
the  navigable  portion  of  the  stream,  the  courts,  and  perhaps  Con- 
gress will  be  called  upon  to  determine  which  shall  be  paramount, 
the  right  to  use  the  water  for  navigation  or  the  right  to  use  the 
water  for  irrigation.  And,  in  this  connection,  as  far  as  the  eases 
have  gone  at  the  present  time,  the  courts  have  decided  the  right 
of  navigation  to  be  the  paramount  right  ;2  and,  in  the  Rio  Grande 
case,  the  Supreme  Court  of  the  United  States  ^  went  so  far  as  to 

!Por  statutes  in  the  various  States  For   Navigation   v.   Irrigation,   see 

permitting  the  appropriation  of  waste  Sees.  354-357. 

water,  see  Part  XIV.  See,  also,  Miller  v.  Enterprise  etc. 

See,   also,    Diekey   v.    Maddux,    48  Co;,  142  Cal.  208,  75  Pae.  Eep.  770, 

"Wash.  411,  93  Pac.  Eep.  1090.  100  Am.  St.  Eep.  115;  Hutchinson  v. 

Por  right  to  use  the  ditches  of  oth-  Watson  Ditch  Co.,  16  Idaho  484,  101 

ers,    in    making    appropriations,    see  Pac.  Eep.  1059,  133  Am.  St.  Rep.  125. 

Sees.  989,  1085.  2  See  Sees.  341-357. 

For  eminent  domain,  see  Sees.  1059-  3  TJ.  S.  v.  Eio  Grande  Dam  &  Irr. 

1098.  Co.,  174  U.  S.  690,  43  L.  Ed.  1136, 

3  For  status  of  water  in  artificial  19    Sup.    Ct.    Eep.    770,    reversing   9 

works,  see  Sees.  773,  774.  N.  M.  303,  51  Pac.  Eep.  674,  where 

For  the  larceny  of  water,  see  Stat-  it  was  held  that  where  there  is  a  con- 

utes.  Part  XIV.  fliet  between  the  interests  of  naviga- 

1  As  to  what  constitutes  the  navi-  tion  and  agriculture  in  relation  to  the 

gable  waters  of  the  United  States,  see  use   of  a   stream,  the  lower  part  of 

Sec.  348.  which  is  navigable   for  a  short   dis- 


NAVIGABLE    WATEES.  1155 

hold  that  an  injunction  would  he  granted  in  a  suit  hy  the  United 
States,  not  only  against  the  diversion  of  the  water  from  the  upper 
reaches  of  a  navigable  river  of  the  United  States,  but  also  against 
the  diversion  of  the  waters  from  the  tributaries  of  the  river  where 
it  was  proven  that  the  navigable  capacity  of  the  navigable  portion 
of  the  river  was  impaired.  This  doctrine  was  also  affirmed  in  the 
case  of  Kansas  v.  Colorado.*  Now  then,  as  nearly  aU  of  the  tribu- 
taries of  the  navigable  streams  of  the  United  States  in  the  Western 
portion  of  this  country  take  their  sources  in  the  mountains  above 
the  irrigable  lands  of  the  arid  and  semi-arid  regions,  and,  further, 
almost  without  exception,  the  waters  of  these  tributaries  are  being 
each  year  more  and  more  appropriated  for  irrigation,  which  in  time 
must  impair  the  navigable  capacity  of  the  river  below,  the  question 
is  bound  to  arise,  as  to  what  extent  is  the  doctrine  in  the  Eio 
Grande  case  to  be  enforced  in  the  future.  Congress  has  control 
over  navigable  streams  and  waters  thereof.  No  claim  based  upon 
the  appropriation  of  such  waters  for  irrigation  made  without  the 
sanction  of  Congress  should  be  recognized  by  the  Department  of 
the  Interior  as  valid." 

As  far  as  the  navigable  waters  of  a  State,  or  those  waters  which 
have  no  connection  with  the  navigable  waters  of  the  United  States, 
it  is  a  matter  entirely  within  the  jurisdiction  of  the  State  to  decide 
as  to  which  right  shall  be  paramount.^    But  where  the  navigable 

tance,  the  latter  should  prevail,  where  divert  the  waters  of  a  navigable  river, 

the  land  over  which  it  flows  is  an  arid  provided  that,  if  the  canal  or  diteh 

region,  devoted  to  agriculture,  and  de-  should  not  be  completed  within  five 

pending  solely  for  water  upon  irriga-  years,   the   rights   granted  should  be 

tion,  and  where  navigation  woiild  be  forfeited,  a   forfeiture  was   properly 

of  comparatively  little  value.  declared  where  more  than  five  years 

i  206  U.  S.  46,  51  L.  Ed.  956,  27  elapsed  after  the  dissolution  of  an  in- 

Sup.  Ct.  Eep.  655.  junction  originally  granted  restraining 

See,  also.  Sees.  341-357.  the  company  from  proceeding  to  oon- 

6  Opinion  of  Atty.  Gen.  February  6,  struct  its  system,  where  the  work  was 

1905,  33  Land  Deo.  391,  in  the  case  stUl  incomplete.    V.  S.  v.  Eio  Grande 

of   CaKfomia   Development   Co.,   and  Dam  &  Irr.  Co.,  13  N.  M.  386,  85  Pac. 

involving    tlje    appropriation    of    the  Eep.  393. 
waters  of  the  Colorado  River.  See  upon  the  general  subject  Bul- 

See,   also,   upon   the   same   subject  letin  No.  100,  p.  68,  TJ.  8.  Dept.  of 

relative  to    international  waters,  Sec.  Agriculture. 
655.  6  The  State  has  a  right  to  confer 

Where  an  Act  of  Congress,  giving  irrigation  rights  in  the  waters  of  a 

an  irrigation   company   the   right   to  navigable  lake,  where  the   irrigation 
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capacity  of  a  navigable  river  is  not  impaired,  there  is  no  doubt  but 
that  its  waters  may  be  appropriated^ 

The  question  is  always  one  of  fact,  whether  such  appropriation 
substantially  interferes  with  the  navigable  capacity  within  the 
limits  where  navigation  is  a  recognized  fact.^  However,  there 
must  be  a  right  on  the  part  of  the  public  of  access  to  the  waters, 
otherwise  they  may  be  diverted  and  drained.^ 

* 

§  664.  Interstate  waters. — Interstate  waters  are  those  waters 
which  flow  through  or  bound  two  or  more  States.  ^  And  here,  under 
this  branch  of  the  subject  as  to  what  waters  may  be  appropriated, 
we  will  say'  that  the  waters  of  interstate  streams  or  other  bodies 
may  be  appropriated  under  the  Arid  Region  Doctrine  of  appropria- 
tion. This  right,  as  is  the  case  of  appropriations  from  other 
streams,  depends  upon  the  priority  of  the  appropriation,  made  in 
accordance  with  the  laws  of  the  State  where  the  appropria- 
tion is  made;  not  in  the  order  of  the  States  where  the  ap- 
propriation is  made,  but  in  the  order  of  the  appropriations  made 
by  individuals.  In  other  words,  there  is  no  new  rule  governing 
these  appropriations,  and  they  depend  upon  their  priority  to  the 
extent  of  each  individual  appropriation,  regardless  of  State  lines. 
Hence  it  follows  that  the  rights  of  prior  appropriations  made  in 
one  State  will  be  protected  against  diversions  by  subsequent  appro- 
priators  in  the  adjoining  State.^ 

operations  do  not  cause  the  water  to  For   right   of   access    to   navigable 

rise  higher  than  high-water  mark  or  streams,  see  Sees.  335,  336,  344. 

to   fall   lower   than   low-water   mark.  ^or  ownership  of  soU  of  navigable 

Kalez  V.  Spokane  Val.  L.  &  W.  Co.,  streams,  see  Sees.  329-332. 

42  Wash.  43,  84  Pao.  Eep.  395.  n„„   „,  „    .   ,         ..       ,        ,         - 

_T^-         -r,.     ^       ,%.        .   ^  °66,  also,  international  waters,  Sec, 

7  U.  S.  V.  Rio  Grande  Dam  &  Irr.  figs 

Co.,  174  U.  S.  690,  43  L.  Ed.  1136,  "         . 

19  Sup.  Ct.  Eep.  770;  Miller  v.  Enter-  '  ^°'  interstate  control  of  waters, 

prise  Co.,  142  Cal.  208,  75  Pac.  Eep.  '««  ^^^P-  ^^'  ^^"^^  1221-1234. 

770;  Heilbron  v.  Fowler  S.  Canal  Co.,  2  Howell  v.  Johnson,  89  Fed.  Eep. 

75  Cal.  426,  17  Pac.  Eep.  535,'  7  Am.  556;   Hoge  v.  Eaton,    135    Fed.  Eep; 

St.  Eep.  183 ;  Barrett  v.  Metcalf ,  12  411,  141  Fed.  Eep.  64,  72  0.  C.  A.  14, 

Tex.  Civ.  App.  247,  33  S.  W.  Eep.  758.  in  the  opinion  of  which  Judge  Hallett 

8U.  S.  V.  Eio  Grande  Dam  &  Irr.  said:     "Water  is  essential  to  h^man 

Co.,  supra.  life  in  the  same  -degree  as  light  and 

9Bolsa  Land   Co.   v.   Burdick,   151  air,  and  no  bounds  can  be  set  to  its 

Cal.  254,  90  Pac.  Eep.  532,  12  L.  E.  A.,  use  for  supplying  the  natural  wants  of 

N.  8.  275.  men  other  than  the  mighty  barriers 
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The  validity  of  an  appropriation  from  an  interstate  stream  de- 
pends upon  its  validity  under  the  laws  of  the  States  where  the  ap- 
propriation is  made.3  And,  where  an  appropriation  is  valid  under 
the  laws  of  the  State  where  the  same  is  made,  it  is  recognized  as 
valid  in  all  other  States.*  As  was  held  in  a  very  late  case,  decided 
by  the  Supreme  Court  of  the  United  States,  ^  the  Federal  Supreme 
Court  will  assume,  in  the  absence  of  Montana  legislation  to  the 
contrary,  that  prior  appropriators  of  the  waters  of  an  interstate 
stream  at  a  point  in  Wyoming  could  acquire  rights  as  against 
junior  appropriators  of  the  waters  of  the  same  stream  in  Montana, 
which  rights  would  be  enforceable  in  the  latter  State. 

The  subject  of  interstate  waters,  however,  will  be  more  fully  dis- 
cussed in  a  later  chapter  of  this  work.* 

§  665.  International  waters. — ^International  waters  are  those 
which  flow  through  or  bound  two  or  more  countries.  The  appro- 
priation of  the  waters  of  an  international  stream  involves  other 
questions  than  are  involved  in  the  appropriation  from  interstate 
streams.  1    The  rights  of  the  other  country  must  be  considered,  as 


which  the  Creator  has  made  on  the 
face  of  the  earth." 

Conant  v.  Deep  Cr.  &  C.  Val.  Irr. 
Co.,  23  Utah  627,  66  Pae.  Rep.  188, 
90  Am.  St.  Rep.  721;  Morris  v.  Bean, 
123  Fed.  Rep.  618,  Id.,  146  Fed.  Rep. 
423,  affirmed  in  159  Fed.  Rep.  651, 
affirmed  221  U.  8.  485,  55  L.  Ed.  821, 
31  Sup.  Ct.  Rep.  703;  Kiinsas  v. 
Colorado,  206  V.  S.  46,  51  L.  Ed.  956, 
27  Sup.  Ct.  Rep.  655;  Willey  v.  Decker, 
11  Wyo.  496,  73  Pao.  Rep.  210,  100 
Am.  St.  Rep.  939;  Perkins  County  v. 
Graff,  114  Fed.  Rep.  441,  52  C.  C.  A. 
243;  Anderson  v.  Bassman,  140  Fed. 
Rep.  10,  14;  Lamson  v.  "^ailes,  27 
Colo.  201,  61  Pao.  Rep.  231;  Cline  v. 
Stock,  71  Neb.  70,  98  N.  W.  Rep.  454, 
102  N.  W.  Rep.  265;  Rickey  etc.  Co. 
V.  Miller,  152  Fed.  Rep.  11,  81  C.  C.  A. 
207,  affirming  Id,.,  146  Fed.  Rep.  574. 

For  the  question  of  diverting  the 
waters  of  one  State  for  use  in  another, 
see  Sees.  1228,  1229. 


3  Morris  v.  Bean,  146  Fed.  Rep.  432, 
affirming  Id.,  123  Fed.  Eep.  618,  and 
affirmed  in  Id.,  159  Fed.  Rep.  651,  86 
C.  C.  A.  519;  WiUey  v.  Decker,  11 
Wyo.  496,  73  Pac.  Rep.  210,  100  Am. 
St.  Eep.  939;  Anderson  v.  Bassman, 
140  Fed.  Eep.  10,  14. 

See,  also.  Chap.  64,  Sees.  1221, 
1234. 

4  Morris  v.  Bean,  supra. 
Willey  V.  Decker,  supra. 

For  a  further  discussion  of  the  sub- 
ject of  interstate  waters,  see  Sees. 
1221-1234. 

For  pollution  of  interstate  waters, 
see,  also  pollution  of  waters,  Sec.  1232. 

5  Bean  v.  Morris,  121  U.  8.  485, 
55  L.  Ed.  821,  31  Sup.  Ct.  Rep.  703, 
affirming  159  Fed.  Rep.  651,  86  C.  C. 
A.  519. 

e  See  Chap.  64,  Sees.  1221-1234. 
1  For  interstate  streams,  see  Sees. 
664,  1221-1234. 
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well  as  the  rights  of  the  United  States  and  its  citizens.  This  sub- 
ject will  also  be  more  thoroughly  discussed  in  our  chapter  on  inter- 
national waters.2  The  rights  of  the  citizens  of  the  two  countries 
depend  upon  the  treaty  relations  between  them.  It  is  apparent 
without  treaty  stipulations  to  that  effect  that  this  country  or  its 
citizens  can  not  take  any  action  on  any  rivers  forming  the  boundary 
between  this  and  another  country  which  would  impede  or  interrupt 
navigation  in  whole  or  in  part. 3,  And  for  the  citizens  of  one  country 
to  subjugate  all  of  the  waters  of  a  river  to  the  purposes  of  irrigation 
in  their  country  would  be  contrary  to  international  law,  and  also 
contrary  to  the  treaties  between  this  and  adjoining  countries.* 

§  666.  The  current  of  a  stream  can  not  be  appropriated  as  an 
appurtenant  to  the  water  right. — ^By  the  law  of  appropriation, 
only  the  water  of  a  stream  can  be  taken,  which  includes  the  right 
to  have  the  same  flow  in  the  natural  channel  to  the  intake  of  the 
appropriator's  ditch  or  canal.  ^  The  current  of  a  stream  can  not 
be  appropriated  as  an  appurtenant  to  the  water  right.  This  is  true 
in  all  jurisdictions  as  far  as  the  law  of  appropriation  goes.  Hence 
it  follows  that  an  appropriator  of  a  certain  amount  of  water  from 
a  stream  can  not  at  the  same  time  appropriate,  as  an  appurtenant 
to  his  water  right,  the  current  of  the  stream  as  a  means  of  operating 
water  wheels  or  other  devices  to  divert  the  water  from  the  stream, 
where  their  use  interferes  with  the  rights  of  other  appropriators, 
even  subsequent  in  time  to  the  one  using  the  device.  Where  such 
means  of  diversion,  however,  does  not  interfere  with  the  rights  of 
other  appropriators,  the  current  of  the  stream  may  be  used  to  lift 
and  divert  the  water  of  the  stream,  but  this  means  of  diversion  must 
give  way  to  those  coming  subsequently  and  who  msh  to  appropriate 
and  use  the  water.2  This  is  upon  the  theory  that  all  the  waters 
of  the  natural  streams  and  other  bodies  are  open  to  appropriation 
and  use  by  all  who  may  legally  appropriate  and  use  them ;  and  this 

2  For  international  waters,  see  Chap.  i  See  See.  724. 

63,  Sees.  1212-1220.  2  See   Schodde   v.    Twin   Falls   ete. 

3  For  appropriation  of  navigable  Co.,  161  Fed.  Eep.  42,  88  C.  C.  A. 
waters,  see  Sec.  663.  207,  affirmed  on  writ  of  certiorari  by 

4'U.  S.  V.  Eio  Grande  Dam  &  Irr.  the    Supreme    Court    of    the    United 

Co.,   184  TJ.   S.  416,   46  L.   Ed.   619,  States    on    April    1,    1912,    Advance 

22  Sup.  Ct.  Eep.  428;  see  also  Id,.,  174  Sheets  L.  Ed.  May  15,  1912,  p.  470. 
U.  S.  690,  43  L.  Ed.  1136,  19  Sup.  Ct.  See,  also,  for  diversion  of  water  by 

Eep.  770.  wheels,  Sees.  723,  724. 
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appropriation  and  use  by  others  can  not  be  prevented  by  the  mere 
means  of  diversion  of  some  individual.  Mr.  "Wiel  seems  to  hold 
otherwise  and  says:^  "Simply  putting  a  large  current  water 
wheel  in  the  stream  itself  would  doubtless  be  an  appropriation  of 
enough  water  to  run  it."  "We  take  issue  with  the  gentleman  in 
this  statement.  In  such  an  act  there  are  none  of  the  elements  of 
an  appropriation.*  There  are  no  diversion  of  the  water  of  the 
stream  and  the  taking  of  the  necessary  possession  of  the  same,  re- 
quired in  the  making  of  a  legal  appropriation,^  but  the  water  re- 
mains in  the  stream  itself.  The  only  theory  upon  which  such  a 
statement  can  be  reconciled  with  the  law  upon  the  subject  is  that 
in  those  States  which  adhere  to  the  common  law  of  riparian  rights 
and  also  have  the  doctrine  of  appropriation,  an  individual  might 
appropriate  a  certain  quantity  of  the  water  of  the  stream  for  some 
beneficial  use  under  the  law  of  appropriation,  and  claim  as  a  ripa- 
rian owner  the  right  to  the  current-  of  the  stream  for  the  purpose 
of  running  his  wheels  to  divert  the  water  appropriated.  "We  have 
seen  that  a  person  can  be  both  a  riparian  owner  and  claim  the  right 
to  the  use  of  the  water  flowing  by  his  land,  and  at  the  same  time 
be  an  appropriator  of  another  quantity  of  the  water.  But  even 
under  both  laws  upon  the  subject,  it  would  be  a  doubtful  policy 
to  permit  one  man  to  prevent  other  appropriations  of  the  water 
simply  through  his  means  of  diversion  of  a  small  quantity  of  the 
water  of  a  stream  for  his  own  use. 

§  667.  Waters  reserved  for  Government  use  can  not  be  appro- 
priated by  others. — In  another  portion  of  this  work  we  have  dis- 
cussed the  power  of  the  general 'Government,  as  owner  of  both  the 
land  and  waters  of  the  public  domain,  to  reserve  certain  waters  for 
its  own  use  and  for  the  use  of  its  wards — the  Indians — on  Indian, 
also  on  military,  and  other  reservations.  ^  "We  also  hold  that  the 
Government,  as  such  owner,  has  the  power  to  reserve-waters  on  the 
public  domain  to  supply  its  irrigation  projects,  constructed  under 
the  National  Reclamation  Act,  which  waters  it  may  afterwards  sell 
to  the  settlers  as  provided  by  the  terms  of  the  Act.^    As  was  said  in 

3  Wiel  on  Water  Rights  in  the  West-  1  See  Sees.  414-425,  480. 

em  States,  1908,  See.  129.  2  For  National  Efeclamation  Act,  seo 

4  See     methods     of     appropriation,      Sees.  1244-1260. 

Chap.  38,  Sees.  706-732.  For  acquisition  of  land  under  the 

'  5  For  diversion  necessary,  see  Sees.      Aet,  see  Sees.  1272-1276. 
722-724. 
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a  recent  opinion  by  the  United  States  Circuit  Court  of  Appeals: 
"That  the  United  States  may,  where  circumstances  and  conditions 
require  it,  reserve  the  waters  of  a  river  flowing  through  its  public 
lands  for  a  particular,  beneficial  purpose,  was  held  by  this  Court."  ^ 

This  subject,  however,  will  be  more  thoroughly  discussed  under 
the  National  Eeclamation  Act.* 

In  our  chapter  on  the  Arid  Region  Doctrine  of  appropriation  we 
discussed  the  two  theories  of  th^  right  of  appropriation  designated, 
by  the  authorities  as  the  California  and  the  Colorado  theories.^ 
Holding  with  the  California  theory  that  the  right  of  appropriation 
was  based  upon  a  grant  from  the  United  States,  or  upon  a  presump- 
tion of  a  grant,  it  can  be  readily  seen  that  these  reservations  of 
water  by  the  Government  can  not  be  in  the  nature  of  an  appro- 
priation, for  the  reason  that  the  Government  can  not  make  a  grant 
to  itself,  and  especially  of  what  it  already  owns.  But  that  the 
United  States  has  the  full  power  to  reserve  such  waters  as  it  may 
need  for  use  on  its  reservations  there  can  be  no  doubt ;  and  that,  too, 
whether  the  water  is  in  actual  use  on  the  reservation  or  not.®  The 
situation  was  first  recognized  in  the  United  States  Circuit  Court  of 
Apjeals  in  1897,  in  the  case  of  Krall  v.  United  States,''^  and,  al- 
though the  case  was  decided  against  the  right  of  the  Government 
to  reserve  the  waters  running  through  a  military  reservation  in  the 
face  of  an  appropriation  of  the  same  by  private  parties,  Judge 
Gilbert,  in  dissenting  from  the  decision  of  the  majority  of  the 
Court,  held  that  the  Government  had  that  right,  and  that  the  reser- 
vation to  its  own  use  by  the  United  States  of  public  land  which  is 
traversed  by  a  running  stream,  before  any  rights  have  accrued  to 
divert  the  water  from  its  natural  "channel,  includes  the  reservation 

3  United  States  v.  Burley,  179  Fed.  rad  Inv.  Co.  v.  United  States,  161  Fed. 

Hep.   1,   102   C.   C.   A.   429,  affirming  Eep.  829,  88C.  C.  A.  647. 

172  Fed.  Rep.  B15,  citing  Winters  v.         *  See  Chap.  65,  Sees.  1235-1286. 

United  States,  143  Fed.  Eep.  740,  74         See,  also,  for  the  power  of  the  Gov 

C.  C.  A.  666,  Id.,  148  Fed.  Eep.  684,  ernment   to   make   reservations  of  its 

78  C.  C.  A.  546,  affirmed  207  U.  S.  ^^^^^^'  ®^'=-  *^^- 

564,  52  L.  Ed.  340,  28  Sup.  Ct.  Eep.  '  ^^^  f  "■«•  f  J'^f  " 

on-    TT  -i  1  a-.  4.         T,-    ^       ^    -r^  ®  See  Sees.  667,  668. 

20.;  Un,ted  States  v^B.o  Grande  Dam  ^^^^^^   ^.^^^' ^^^   ^  3„ 

&  Irr.  Co.,  174  U.  S.  690,  43  L.  Ed.  Qre.   59,   45   Pac.   Rep.   472,   60   Am. 

1136,   19  Sup.  Ct.  Eep.  770;   United  gt.  Rep.  777. 

States  V.  Winans,  198  U.  S.  371,  49  L.  7  79  Fed.  Eep.  241,  24  C.  C   A  543, 

Ed.  1089,  25  Sup.  Ct.  Rep.  662;  Con-  48  U.  S.  App.  351. 
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of  the  water,  and  the  right  to  have  it  flow  as  it  was  accustomed  to 
flow,  and  that  an  appropriation  by  a  private  party  can  not  affeet 
the  right  of  the  Government  to  demand  the  unrestricted  flow  of  the 
water  through  the  reservation,  as  it  flowed  at  the  time  when  the 
land  was  set  aside  for  a  military  post.^  That  Judge  Gilbert  was 
correct  as  to  his  view  of  the  law  may  be  seen  from  the  fact  that 
the  same  Court  and  the  Supreme  Court  of  the  United  States  after- 
wards held  to  the  samfe  view.^  In  a  very  late  case  decided  by  the 
latter  Court,  Mr.  JusticJe  McKenna,  in  delivering  the  opinion  of  the 
Court,  said :  ' '  The  power  of  the  Government  to  reserve  the  waters 
and  exempt  them  from  appropriation  under  the  State  laws  is  not 
denied,  and  could  not  be."  i" 

§  668.  Waters  reserved  by  Government  for  use  on  Indian  reser- 
vations can  not  be  appropriated  by  others. — ^Although  the  same 
principles  of  law  are  involved  relative  to  the  reservation  by  the 
Government  of  the  waters  flowing  over  the  public  domain  for  the 
use  by  the  Indians,  or  by  the  Government  itself,  on  Indian  reserva- 
tions, as  apply  to  the  reservations  of  water  for  use  on  other  lands 
reserved  by  the  Government  for  special  purposes,  discussed  in  our 
previous  section,  i  there  are  some  features  of  this  right  which  should 
be  discussed  in  this  place.  The  Indian  tribes  located  upon  the  many 
reservations  set  apart  for  their  use  are  wards  of  the  Government. 
After  taking  a  greater  portion  of  the  lands  of  this  country  away 
from  the  Indians,  and  confining  them  ever  upon  smaller  and  smaller 
areas,  the  duty  devolved  upon  this  Government  to  educate  the  In- 
dians and  to  teach  them  the  ways  of  civilization,  until  they  have 
reached  that  condition  whereby  they  can  take  care  of  themselves. 

8  For  the  Government  as  a  riparian  v.  Colorado,  206  17.  S.  46,  51  L.  Ed. 
owner,  see  See.  480.  956,    27    Sup.    Ct.   Eep.    655;    United 

9  See  United  States  v.  Conrad  Inv.  States  v.  Winans,  193  U.  S.  371,  49  L. 
Co.,  161  Fed.  Eep.  829,  88  C.  C.  A.  Ed.  1089,  25  Sup.  Ct.  Eep.  662. 

647,    affirming    156    Fed.    Eep.    123;  10  Winters  v.  U.  S.,  207  U.  S.  564, 

United  States  v.  Eio  Grande  Dam  &  52  L.  Ed.  340,  28  Sup.  Ct.  Eep.  208, 

Irr.   Co.,    174   U.   S.   690,   43   L.   Ed.  affirming  Id.,  148  Fed.  Eep.  684,  78 

1136,  19  Sup.  Ct.  Eep.  770,  Id.,  184  C.  C.  A.  546,  Id.,  143  Fed.  Eep.  740, 

U.  S.  416,  46  L.  Ed.  619,  22  Sup.  Ct.  74  C.  C.  A.  666. 

Eep.    428;    Gutierres   v.    Albuquerque  See,   also,  for  reservations  for  In- 

ete.  Co.,  188  U.  S.  545,  47  L.  Ed.  588,  dian  reservations,  Sees.  338,  411,  481, 

23    Sup.    Ct.   Eep.    338,   affirming   10  668. 

N.  M.  77,  61  Pae.  Eep.  357;  Kansas  i  See  Sees.  338,  411,  481. 
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In  the  meantime  it  is  also  the  duty  of  the  Government  to  protect 
them  in  their  rights  from  the  wiles  of  unscrupulous  white  men,  and 
also  from  those  who,  perhaps  unconsciously,  would  trespass  upon 
those  rights.2  It  was  early  found  that,  owing  to  the  natural  habits 
of  the  Indians  of  an  outdoor  life,  that  the  industry  of  agriculture 
was  the  surest  and  quickest  method  by  which  this  civilization  could 
be  accomplished.  But,  to  foUow  agriculture,  the  Indians  must  have 
land,  and  not  only  that,  but  good  land ;  and,  as  most  of  the  Indian 
reservations  are  located  in  the  Western  States  where  the  land 
is  arid,  in  order  to  cultivate  the  land  with  success,  there  must  be 
ample  water  for  irrigation.  Hence  it  has  been  the  policy  of  the 
general  Government,  amply  sustained  by  the  courts,  that  in  the  es- 
tablishment of  an  Indian  reservation,  to  reserve  sufficient  water 
flowing  over  the  lands  for  the  use  of  the  Indians,  in  order  that  they 
might  leave  off  their  nomadic  habits  and  turn  "to  agriculture  and 
the  arts  of  civilization."  ^  Much  has  been  accomplished  in  the  past, 
but  much  remains  to  be  accomplished.  In  a  previous  portion  of 
this  work  we  have  set  forth  something  that  has  been  accomplished 
in  the  way  of  educating  the  Indians  in  the  ways  of  agriculture.* 
We  find  that  there  are  all  grades,  from  the  original  aborigines, 
termed  "blanket  Indians,  "and  wholly  dependent  upon  the  Govern- 
ment rations  for  their  support,  to  those  who  have  become  wholly  civ- 
ilized and  are  not  only  entirely  self  supporting  but  are  acquiring  for- 
tunes. The  policy  of  the  Government  in  making  Indian  allotments  in 
severalty  has  done  much  toward  the  end  desired.^  When  an  Indian 
is  made  to  understand  that  his  future  depends  upon  his  own  in- 
dustry, and  not  upon  his  tribal  relations,  he  is  quicker  to  follow  the 
ways  of  his  white  neighbors,  and  he  will  work  for  himself  when  he 
will  not  work  for  the  tribe.  The  ultimate  end  of  the  Government  in 
its  policy  with  the  Indians  is  full  citizenship.  This  has  been  at- 
tained by  many,  and  many  more  are  on  the  way  toward  that  con- 
dition. But  until  the  Indians  are  fully  able  to  care  for  themselves 
and  have  the  education  and  training  to  stand  up  in  competition 
with  the  white  man,  this  Government  asserts  and  protects  their 
rights. 

2  For  the  Indian  right  of  occupancy,  C.  C.  A.  546,  Id.,  143  Fed.  Eep.  740, 

see  Sees.  404,  405,  415.  74  C.  C.  A.  666. 

8  Winters  v.  U.  S.,  207  U.  S.  564,  4  See  Sees.  271-285. 

52  L.  Ed.  340,  28  Sup.  Ct.  Eep.  208,  5  For   Indian  allotments,   see   Sees, 

affirming  Id.,  148  Fed.  Eep.  684,  78  273,  285. 
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So,  wliile  the  Indians  are  still  living  upon  reservations  set  apart 
for  their  use,  there  is  a  reservation  of  the  waters  flowing  through 
such  lands  sufficient  to  supply  the  reasonable  uses  of  the  Indians 
for  irrigation,  Which  the  courts  will  protect,  and  that,  too,  whether 
the  water  is  being  actually  used  for  such  purpose  or  not.^  And, 
while  the  Indians  are  still  occupying  such  lands,  the  waters  can 
not  be  appropriated  by  private  individuals,  unless  there  should  be 
a  surplus  over  and  above  the  reasonable  needs  of  the  Indians;  this, 
of  course,  is  subject  to  appropriation.  But  when  the  Government 
abandons  an  Indian  reservation  and  the  Indians  give  up  their  right 
of  occupancy,  the  water  of  the  streams  running  through  the  same 
are  open  to  appropriation  under  the  laws  of  the  State  through  which 
they  flow  and  under  which  the  appropriation  is  sought  to  be  made, 
and  a  grantee  of  the  Government  of  a  tract  of  land  included  in 
the  former  reservation  does  not  take  the  water  right  as  an  appur- 
tenant, unless  it  is  conveyed  in  clear  and  explicit  language  J 

§  669.  Waters  upon  the  National  Forests  may  be  appropriated. 
— It  is  provided  by  the  Aot  of  Congress  of  June  4,  1897  :i  "All 
waters  on  such  reservations  may  be  used  for  domestic,  mining,  mill- 
ing, or  irrigation  purposes,  under  the  laws  of  the  State  wherein 
such  forest  reservations  are  situated,  or  under  the  laws  of  the 
United  States  and  the  rules  and  regulations  established  there- 
under." 

The  last  clause  of  the  Act  of  Congress  quoted  above,  "or  under 
the  laws  of  the  United  States  and  the  rules  and  regulations  estab- 
lished thereunder,"  reserves  in  the  United  States  rights  to  the  use 
of  waters  .flowing  over  forest  reserves  or  National  Forests.  The 
National  Government,  l^owever,  has  not  seen  fit  to  take  advantage 
■  of  this  provision  and  has  left  the  appropriation  of  all  waters  flow- 
ing over  such  reserves  to  the  laws  of  the  respective  States  wherein 
such  lands  He.    The  principal  question,  however,  relative  to  appro- 

6  Winters  v.  TJ.  S.,. supra.  Pae.  Eep.  494;  Avery  v.  Johnson,  59 
V.  S.  v.  Conrad  Inv.  Co.,  161  Fed.      Wash.    332,    109    Pac.    Eep.     1028; 

Eep.  829,  88  C.  C.  A.  647,  affirming  Sowards  v.  Meagher,  37  Utah  212,  108 

156  Ted.  Eep.  123.  Pae.  Eep. .  1112. 

7  Nevada  Diteh  Co.  v.  Bennett,  30  For  appropriation  of  water  by  In- 
Ore.   59,  45  Pae.  Eep.  472,   60   Am.  dians,  see  Sec.  680. 

St.  Eep.  777;  Story  v.  Woolverton,  31  i  7  Fed.  Stat.  Ann.,  1905,  p.  315; 

Mont.  346,  78  Pae.  Eep.  589;  Biggs      2  U.  8.  Comp.  Stat.,  1901,  ji.  1542; 
V.  Utah  Irr.  D.  Co.,  7  Ariz.  331,  64     30  Stat.  L.  36, 
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priation  of  waters  flowing  over  such  reserves  is  that  of  securing  the 
necessary  rights  of  way  over  such  lands.  These  rights'of  way  have 
to  be  secured  in  accordance  with  the  rules  and  regulations  of  the 
department  in  charge  of  such  reserves  and  will  be  hereinafter  more 
fully  discussed  when  we  come  to  the  subject  of  rights  of  way  over 
public  lands.2 

The  various  States,  in  applying  their  own  laws  to  the  appropria- 
tion of  waters  flowing  over  forest  reserves,  make  the  additional 
requirement  that  before  such  waters  can  be  appropriated  the  license 
must  be  secured  from  the  Government  in  accordance  with  the  rules 
■  and  regulations  thereof,  and  time  is  also  granted  by  the  statutes 
of  such  State,  after  the  inception  of  a  right  to  appropriate  such 
waters,  in  which  to  secure  such  license  from  the  Government.  ^ 

2  See  Chap.  51,  Sees.  927-971.  Co.,  158  Cal.  137,  110  Pae.  Eep.  290. 

3  See  Inyo  Consolidated  Water  Co.  See,  also,  for  the  statute  of  Cali- 

V.  Jess, Cal. ,  119  Pac.  Eep.  fornia  relative  to  the  appropriation  of 

934;  Wishon  v.  Globe  Light  &  Power  waters  upon  forest  reserves,  Part  XIV. 
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§  670.  Scope  of  chapter. — Since  writing  the  first  edition  of  this 
work  prior  to  1893,  a  new  question  has  arisen  relative  to  whether 
or  not  a  valid  appropriation  of  water  may  he  made  where  the  point 
of  diversion  is  made  upon  lands  after  the  title  to  the  same  has  been 
acquired  by  private  owners.  "We  must  not  confuse  this  question 
with  the  one  involving  the  appropriation  of  water  which  has  its 
source  and  entire  natural  course  upon  private  lands.  This  subject 
has  been  discussed  in  another  portion  of  this  work.^  But  the  sim- 
ple question  is  as  to  whether  or  not  from  a  natural  stream  conceded 
to  flow  over  public  lands  for  at  least  a  portion  of  its  way,  and  hence 
its  waters  being  subject  to  appropriation,  a  valid  appropriation 
may  be  made,  where  the  point  of  diversion  is  made  upon  lands  in 
private  ownership  at  the  time  of  the  attempted  appropriation.  The 
courts,  especially  those  of  California,  seem  to  have  had  considerable 
trouble  over  this  question,  and  we  will  therefore  endeavor  to  dis- 
cuss the  question  fully  in  the  following  sections. 

§  671.  The  present  situation. — There  is  no  question  but  that  an 
appropriation  otherwise  valid  may  be  made  where  the  point  of 
diversion  is  situated  either  upon  the  public  lands  of  the  United 
States  or  the  lands  owned  by  a  State,  within  those  States  where 
the  Arid  Region  Doctrine  of  appropriation  is  in  force.  The  right 
granted  by  the  Acts  of  Congress  for  an  appropriation  also  granted 

1  For  the  appropriation  of  waters  flowing  over  private  lands,  see  See.  646. 
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a  right  of  way  over  the  lands  o\vned  by  the  United  States  for  the 
ditch  or  canal  from  the  stream ;  and  the  lands  afterwards  patented 
to.  private  owners  are  subject  to  both  the  water  rights  and  the 
rights  of  way  for  conducting  the  water  to  the  place  where  it  is 
used.i  The  States  also  followed  this  position  taken  by  Congress 
as  to  the  waters  flowing  over  lands  granted  by  the  general  Govern- 
ment to  the  States.2 

But,  as  has  been  stated  in  a  previous  section,  as  time  went  on  the 
lands  along  the  streams  and  other  bodies  of  water  have  become 
rapidly  settled  up,  until  many  of  the  streams  which  formerly  flowed 
entirely  upon  the  public  domain  now  flow  over  or  adjoin  lands  the 
title  to  which  is  now  entirely  in  private  ownership.^  This  is  es- 
pecially true  as  to  available  points  along  the  streams  where  diver- 
sions may  be  made  of  the  waters  by  the  appropriators  by  means  of 
dams,  ditches,  and  canals,  or  other  works.  And  the  question  has 
arisen  as  to  whether  or  not  a  valid  appropriation  of  the  waters  of  a 
stream  may  be  made  where  the  point  of  diversion  is  made  upon 
private  lands,  even  if  the  right  of  way  for  that  purpose  is  granted 
by  the  owner  of  the  lands,  or  acquired  under  condemnation  proceed- 
ings by  virtue  of  the  right  of  eminent  domain.*  Or,  in  other  words, 
must  the  diversion  be  made  upon  public  lands  either  of  the  United 
States  or  of  the  State  wherein  the  appropriation  is  sought  to  be 
made  in  order  to  have  the  appropriation  a  valid  one  ? 

§  672.  Authorities  holding  that  a  diveirsion  can  not  be  made  on 
private  lands. — Mr.  Famham,  in  his  work  on  Water  and  Water 
Eights,  in  his  strenuous  but  vain  effort  to  uphold  the  common  law 
of  riparian  rights,  as  against  the  Arid  Region  Doctrine  of  appro- 
priation for  beneficial  uses,i  holds  to  the  effect  that  a  valid  appro- 
priation can  not  be  made  where  the  point  of  diversion  is  upon  pri- 
vate land.  He  says:^  "A  party  diverting  water  on  land  not  be- 
longing to  the  public  domain  does  not  thereby  acquire  the  right  to 
enjoin  from  using  the  water  from  the  stream  a  riparian  owner, 
whose  lands  are  farther  up  the  stream,  even  if  the  appropriation 

1  See  Acts  of  Congress  of  1866  and  8  See  Sees.  645,  646. 

1870,  and  construction  thereof,  Sees.  4  For  rights  of  way,  see  Sees.  927- 

611,  615.  993. 
See,  also.  Sees.  611-619.  l  For   which    see   his   argument  in 

2  See  for  the  laws  of  the  various  Vol.  3,  Sees.  649-661. 
States,  Part  XIV,  2  P.  2050. 
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of  water  by  the  former  was  earlier."*  Again:  "The  owner  of 
a  mining  claim  whose  flume  discharges  the  refuse  water  into  a  ra- 
vine on  his  land  may  extend  his  flume  so  as  to  prevent  the  appro- 
priation of  the  water  by  a  third  person  who  has  attempted  to  con- 
struct a  ditch  over  his  land  to  the  mouth  of  the  flume  to  take  the 
abandoned  water. "  *  And  again:  "An  appropriator's  rights  begin 
at  the  head  of  his  ditch,  and  he  can  not  enter  upon  the  land  of  a 
riparian  proprietor  to  tap  streams  to  increase  his  supply.  It  is 
only  when  the  riparian  proprietor  prevents  the  water  from  flowing 
to  the  head  of  his  ditch  by  an  interference  with  the  course  of  Nature 
that  the  appropriator  can  complain."  ^ 

Mr.  Long,  in  his  work  on  Irrigation,  assumes  the  same  position 
as  Mr.  Farnham.  At  leg,st  he  makes  no  distinction  between  the 
conditions  as  to  where  the  waters  flow  entirely  upon  private  lands, 
in  the  common  law  States,  and  where  part  of  the  waters  flow  upon 
public  lands,  but  where  the  point  of  diversion  contended  for  is  on 
private  lands.  He  says:^  "The  right  to  water  for  irrigation  can 
not  be  acquired  by  prior  appropriation,  where  the  land  has  been 
reduced  to  private  ownership." 

Besides  the  text  books  referred  to  above,  there  is  one  California 
case  which  holds  flatly  that  a  valid  appropriation  can  not  be  made 
where  the  diversion  of  the  water  is  upon  private  land,  and  a  number 
of  other  eases  which,  without  deciding  the  express  point,  would  seem 
to  the  casual  reader  to  hold,  by  the  expressions  used,  that,  such  an 
appropriation  could  not  be  made.  The  California  case  referred  to 
is  that  of  Cave  v.  Tyler.''  In  that  ease,  in  an  opinion  written  by 
Mr.  Justice  McFarland,  the  Court  held  that  the  Acts  of  Congress 
of  1866  and  1870  ^  apply  only  to  diversions  made  on  the  public 
domain  of  the  United  States ;  and  one  claiming  the  right  to  divert 
water  under  such  Acts  must  show  that  his  rights  vested  while  the 
land  on  which  the  diversion  occurs  was  a  part  of  such  domain.  We 
shall  contend  that  this  decision  is  not  only  contrary  to  the  great 
weight  of  authority  in  the  States  which  recognize  the  Arid  Region 
Doctrine  of  appropriation,  but  also  contrary  to  the  decisions  of  the 

8  Citing  Cave  T.  Tyler,  133  Cal.  566,  Co.  v.  Heilbron,  86  Cal.  1,  26  Pao. 
65  Pac.  Eep.  1089.  Eep.  523. 

*  Citing  Correa  v.  Frietas,  42  Cal.  6  Long  on  Irrigation,  1902,  ■gee.  25. 

339.  T1S3  Cal.  566,  65  Pao.  Bep.  1089. 

s  Citing  Last  Chance  Water  Ditch  8  See  for  said  Acts  and  eonstruotion 

thereof,  Sees.  611-619. 
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State  of  California,  both  before  and  since ;  and  not  only  this,  but  it 
is  contrary  to  all  reason  in  the  premises.^ 

Relative  to  the  other  cases  referred  to  above,  we  will  only  add 
that  there  are  numerous  cases  where  similar  expressions  may  be 
found  to  that  used  by  the  Supreme  Court  of  Washington,  in  the 
case  of  Benton  v.  Johncox,i°  where  the  Court  said:  "Moreover, 
the  doctrine  of  appropriation  applies  only  to  public  lands,  and  when 
such  lands  cease  to  be  public,  and  become  private  property,  it  is  no 
longer  applicable. ' '  It  will  be  found  upon  a  close  examination  of 
this  case  and  the  other  cases  where  similar  expressions  are  found 
that  the  Court  in  no  way  held  that  a  valid  appropriation  could  not 
be  made  where  the  diversion  was  on  private  lands.  The  only  con- 
teiition  in  the  case  was  the  right  of  an  appropriator  as  against  the 
rights  of  the  riparian  owners  on  the  same  stream  in  a  jurisdiction 
where  both  the  common  law  of  riparian  rights  and  the  doctrine  of 
appropriation  were  maintained.  In  fact  the  same  Court,  in  a  later 
case,  held  that  a  valid  appropriation  could  be  made  where  the 
diversion  was  made  on  private  land.^^ 

§  673.  Authorities  holding  that  a  diversion  can  be  made  on  pri- 
vate lands — Arid  States. — The  great  weight  of  the  court  decisions 
in  the  "Western  States  and  Territories  hold  to  the  effect  that  a  valid 
appropriation  may  be  made  from  any  public  waters,^  where  the 
point  of  diversion  is  upon  private  lands;  provided,  of  course,  that 
a  lawful  right  is  acquired  over  the  private  lands  for  the  purpose  of 
making  the  diversion  and  conducting  the  water  therefrom.^  The 
decisions  upon  this  subject  are  quite  numerous  and  to  the  direct 
point  in  question,  and  include  both  those  of  the  States  which  have 
the  dual  systems  of  water  laws,  and  those  which  have  abrogated 
the  common  law  of  riparian  rights,  and  have  only  the  law  of  appro- 
priation. 3 

9  See  Sec.  646.  1  That    appropriation    can    not   be 

10  17  Wash.  277,  49  Pae.  Eep.  495,  made  from  private  waters,  see  Sec. 
39  L.  E.  A.  107,  61  Am.  St.  Eep.  912.      646. 

llOfEeld  V.  Ish,  21  Wash.  277,  57  2  For  acquisition  of  rights  of  way, 

Pae.  Eep.  809.  see  Sees.  927-972. 

See,  also,  Sees.  673-675,  677.  3  For  the  lists  of  States  having  one 

See,  also,  for  appropriation  of  water  system  or  both,  see  Sees.  507,  621. 
where    it    flows    entirely    on    private         See,  also  the  laws  of  the  various 

lands,  Sec.  646.  States  in  Part  XIV. 
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One  of  the  strongest  cases  upon  the  subject  and  of  pre-eminent 
authority  was  the  ease  of  Clark  v.  Nash,  decided  by  the  Supreme 
Court  of  the  United  States  in  IQOS.*  In  this  ease  the  plaintiff 
sought  to  make  an  appropriation  of  the  waters  of  a  certain  stream 
in  the  State  of  Utah.  He  also  sought,  by  the  right  of  eminent 
domain,  not  only  to  acquire  a  right  of  diversion  upon  the  lands 
of  the  defendants  touching  upon  the  stream,  but  he  also  sought  to 
make  his  diversion  through  the  defendants'  ditch,  already  con- 
structed upon  their  land,  by  widening  the  same,  "which  said  ditch 
is  begun  on  the  defendants'  land"  and  "runs"  over  their  lands  to 
a  point  of  about  one  hundred  feet  from  the  plaintiff's  land.  The 
Supreme  Court  of  the  United  States,  in  affirming  the  decision  of 
the  Utah  Supreme  Court,  held  that  such  an  appropriation  might  be 
made,  and  that  the  right  of  way  to  the  stream  through  the  ditch 
of  the  defendants  might  be  acquired  by  eminent  domain.^ 

The  Colorado  decisions  have  always  held  that  such  an  appropria- 
tion could  be  made,  from  the  case  of  Yunker  v.  Nichols,®  decided  in 
1872,  where  the  Court  held  that  the  private  lands  in  that  Territory 
were  held  in  subordination  to  the  dominant  rights  of  others,  who 
must  necessarily  pass  over  them  to  obtain  a  supply  of  water  to 
irrigate  their  own  lands ;  and  that,  too,  without  a  grant  from,  and 
even  against  the  will  of,  the  land  owner,  and  without  condemnation 
proceedings.''^  However,  the  later  Colorado  cases  do  not  go  to  the 
extent  of  the  case  of  Yunker  v.  Nichols,^  and,  while  they  hold  that 
such  an  appropriation  is  valid,  the  right  to  go  upon  another 's  land 
must  be  either  obtained  by  grant,  license,  or  by  condemnation  pro- 
ceedings brought  by  virtue  of  the  right  of  eminent  domain.^    But 

4  Clark  V.  Nash,  198  U.  S.  361,  9  For  rights  of  way,  see  Sees.  927- 
49  L.  Ed.  1085,  25  Sup.  Ct.  Eep.  676,      993. 

affirming  27  Utah,  158,  75  Pao.  Eep.  Eminent    domain,    see    Sees.    1059- 

371,  1  L.  E.  A.,  N.  S.,  208,  101  Am.  1098. 

St.  Eep.  953.  Boglino  v.  Giorgetta,  20  Colo.  App. 

5  For  right  of  eminent  domain,  see  338,  78  Pae.  Eep.  612;  United  States 
Sees.  1059-1098.  etc.    Co.    v.    Gallegos,    89    Fed.    Rep. 

6  1  Colo.  551,  8  Morr.  Min.  Rep.  64.  770,  32  C.  C.  A.  470,  61  U.  S.  App.  13; 

7  See,  also.  Schilling  t.  Eomminger,  Nippel  v.  Forker,  9  Colo.  App.  106, 
4  Colo.  100,  where  the  same  holding  47  Pac.  Eep.  766;  Id.,  26  Colo.  74,  56 
was  made;  Tynon  V.  Despain,  22  Colo.  Pae.  Rep.  577;  Stewart  v.  Stevens, 
240,  43  Pae.  Eep.  1039;  Csisman  t.  10  Colo.  440,  15  Pae.  Eep.  786;  Bald- 
Heiderer,  5  Colo.  589.  ridge  v.  Leon  Lake  Ditch  &  Ees.  Co., 

8  Suvra.  20  Colo.  App.  518,  80  Pae.  Eep.  477. 
74— Kin.  on  Irr. 
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see  the  recent  Case  decided  in  April,  1909,1°  where  the  fact  was  that 
the  defendant  entered  the  land  of  the  plaintiff  and  made  its  diver- 
sion, and  the  Court  held  that  not  only  was  the  appropriation  valid 
but  that  if  the  defendant  had  wrongfully  taken  plaintiff's  lands  for 
a  right  of  way,  they  may  obtain  appropriate  relief  therefor  in 
another  action.  The  land  in  this  case  was  riparian,  and  the 
plaintiffs  claimed  that  their  rights  as  riparian  owners  were  tres- 
passed upon.  11  In  Utah  we  hav^  the  same  rule  that  such  an  appro- 
priation is  legal,  but  the  right  must  be  acquired  from  the  owner 
of  the  land  in  some  legal  manner.  12  In  "Wyoming  we  also  have 
the  same  rule.i^  And  so  the  law  may  be  regarded  as  settled  in 
all  of  those  States  which  have  abrogated  the  law  of  riparian 
rights  as  to  the  use  of  water,i*  and  have  only  the  Arid 
Region  Doctrine  of  appropriation,  that  a  valid  appropriation. may 
be  made  where  the  point  of  diversion  is  on  private  land.  In  fact 
the  statutes  of  the  most  of  these  jurisdictions  expressly  provide  for 
special  condemnation  proceedings  t6  secure  a  right  of  access  to 
and  from  the  streams  for  this  purpose.  And  that  such  a  statute  is 
constitutional  in  these  arid  States,  the  Supreme  Court  of  the  United 
States  has  so  held,  even  where  the  right  is  sought  to  be  acquired  by 
one  individual.  IS 

§  674.  Authorities  holding  tha,t  a  diversion  can  be  made  on  pri- 
vate lands — Common  law  States. — In  those  States  which  have  both 
the  law  of  appropriation  and  the  common  law  of  ;riparian  rights  as 
to  the  use  of  the  waters  of  natural  streams,  the  majority  of  the 
eases  also  hold  that  a  valid  appropriation  can  be  made,  where  the 
point  of  diversion  is  on  private  land,  provided  that  lawful  access 
to  the  stream  can  be  had  by  the  appropriator  over  the  private  land. 

1 0  Sternberger  t.  Seaton  Mountain  nation  proceedings  must  be  based  upon 
El.  L.  H.  &  P.  Co.,  45  Colo.  401,  102  a  statute  providing  for  notice  to  the 
Pac.  Eep.  168.                ■  person   whose   land   is   to   be   taken; 

11  In  this  case  the  Court  also  re-  but  that  one  who  has  accepted  corn- 
iterates  the  abrogation  of  riparian  pensation  awarded  for  a  right  of  way 
rights.  See,  also,  for  Colorado  laws,  over  his  property  is  estopped  from 
Part  XIV.  questioning  the  validity  of  the  pro- 

12  See  Clark  v.  Nash,  supra.  ceedings. 

13  Sterritt  v.  Young,  14  Wyo.  146,  14  For  these,  see  Sec.  621. 
82  Pac.  Eep.  946,  4  L.  E.  A.,  N.  S.  15  See  Clark  v.  Nash,  supra. 

169,  116  Am.  St.  Eep.  994,  where,  For  rights  of  way,  see,  also,  Sees, 
however,  the  Court  held  that  condem-      927-993. 
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The  Supreme  Court  of  Oregon,  in  a  case  decided  in  1909,  held  that 
rights  to  the  use  of  water  may  be  initiated  through  a  ditch 
tapping  the  source  of  supply  upon  the  land  of  another,  and 
none  but  the  owner  of  the  premises  across  which  the  ditch  is  con- 
structed are  in  a  position  to  complain,  i  This,  of  course,  assumes 
that  there  is  sufQcient  water  in  the  stream  to  supply  the  needs  of 
the  prior  appropriators  and  that  the  rights  of  the  riparian  owners 
to  the  reasonable  use  of  the  water  is  not  materially  impaired.^  In 
Montana  we  find  the  same  rule,^  and,  again,  in  Washington.*  In 
aU  of  tbese  States,  however,  it  is  held  that  the  right  of  access  to 
the  stream  must  be  acquired  by  either  a  grant,  license,  or  by  pro- 
ceedings in  condemnation. 

§  675.  California  authorities. — ^From  the  earliest  of  its  decisions 
down  to  the  time  when  the  case  of  Cave  v.  Tyler  was  decided  in 
1901,1  the  Supreme  Court  of  California  has  either  held  that  a  valid 
appropriation  could  be  made  where  the  point  of  diversion  was  made 
on  land  after  the  title  to  the  same  had  been  acquired  by  private 
parties  or  has  assumed  without  question  that  that  right  existed, 
provided  that  lawful  access  could  be  obtained  over  the  private  land 
for  that  purpose.^     However,  we  will  say  in  this  connection  that, 

1  Hough  T.  Porter,  51  Ore.  318,  98  owner  or  by  eoBdemnation  proceedings. 
Pae.  Eep.  1083.  Great  Palls  Waterworks  Co.  v.  Great 

2  For  irrigation  as  a  riparian  right.  Nor.  E.  Co.,  21  Mont.  487,  54  Pao. 
see  Chap.  26,  Sees.  498-525.  Eep.  963. 

For  contests  between  appropriators  *  Offield  v.  Ish,  21  Wash.  277,  57  Pao. 

and  riparian  owners,  see  Sees.  810-823.  Eep.  809. 

See,  also,  Morgan  v.  Shaw,  47  Ore.  l  Cave  v.   Tyler,   183   Cal.   566,   65 

333,  83  Pac.  Eep.  534,  where  it  was  Pac.  Eep.  1089. 

held  that  the  point  of  diversion  may  2  That   an   appropriation   of   water 

be  within  or  beyond  the  boundaries  of  can  be  made  where  the  stream  flows 

a   settler's   claim.    Brown   v.   Baker,  entirely  on  private  lands,  see  Sec.  646. 

39  Ore.  66,  65  Pac.  Eep.  799,  66  Id.,  For  rights  of  way,  see  Sees.  927-993. 

193.  See,     also,     California    laws.    Part 

S  Smith  v.  DennifE,  24  Mont.  20,  60  XIV. 

Pac.  Eep.  398,  50  L.  E.  A.  737,  81  See   Senior  v.   Anderson,    115   Cal. 

Am.  St.  Eep.  408;  Jd.,  23  Mont.  65,  496, 47  Pac.  Eep.  454;  Id.,  130  Cal.  290, 

57  Pac.  Eep.  557;  Prentice  v.  McKay,  62  Pac.  Eep.  563;  Id.,  138  Cal.  716,  72 

38    Mont.    114,    98    Pac.    Eep.    1081,  Pac.  Eep.  349,  where  the  Court  held 

where  it  was  held  that  the  right  could  that  the  validity  of  an  appropriation 

be  acquired  either  by  a  grant  from  the  must  be  determined  by  the  purpose  of 
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prior  to  the  decision  in  the  case  of  Clark  v.  Nash  by  the  Supreme 
Court  of  the  United  States,^  the  Supreme  Court  of  California  was 
not  as  liberal  in  granting  >  rights  of  way  for  this  purpose  as  were 
some  of  the  other  courts,  by  virtue  of  the  right  of  eminent  domain.* 
The  question  of  a  public  use  was  more  narrowly  construed.  And, 
while  it  was  held  that  a  right  to  appropriate  water  on  the  lands  of 
another  for  a  public  use,  such  as  for  a  municipal  corporation,  might 
be  acquired  through  condemnajtion  proceedings,^  it  could  not  be 
acquired  by  private  individuals.^ 


the  diversion  and  the  use  of  the  water 
diverted,  and  not  by  the  mere  fact  of 
diversion.  In  this  ease  the  diversion 
was  made  upon  riparian  lands  in  pri- 
vate ownership. 

See,  also,  Senior  v.  Anderson,  2d  ap- 
peal of  above  case,  130  Cal.  290,  62 
Pao.  Eep.  563 ;  see,  also,  3d  appeal,  Id., 
138  Cal.  716,  72  Pac.'  Eep.  349. 

See,  also,  Alhambra  Addition  "W. 
Co.  V.  Mayberry,  88  Cal.  68,  25  Pac. 
Rep.  1101,  where  the  Court  said :  ' '  For 
so  far  as  it  appears,  they  were  at  that 
time  the  sole  occupants  of  the  lands 
bordering  on  the  stream,  and  the  lands 
through  which  it  flowed  after  leaving 
the  lands  of  Kewen  belonged  to  the 
United  States.  Such  being  the  ease, 
they  had  the  right  to  appropriate  the 
entire  stream  for  any  beneficial  pur- 
pose. .  .  .  There  was  nothing  un- 
lawful or  improper  in  such  an  .  .  . 
appropriation  and  diversion  of  the 
water,  as  between  themselves,  or  as 
against  the  United  States. ' ' 

See,  also,  San  Jose  Land  &  W.  Co. 
V.  San  Jose  Eanch  Co.,  129  Cal.  673, 
62  Pac.  Eep.  269;  Id.,  189  U.  S.  177, 
47  L.  Ed.. 765,  23  Sup.  Ct.  Eep.  487; 
Bathgate  v.  Irvine,  126  Cal.  135,  58 
Pac.  Eep.  442,  77  Am.  St.  Eep.  158; 
Healy  v.  Woodruff,  97  Cal.  464,  32 
Pao.  Eep.  528;  Edgar  v.  Stevenson, 
70  Cal.  286,  11  Pac.  Eep.  704;  Watter- 
Bon   T.    Saldunbehere,    101    Cal.    107, 


35  Pac.  Eep.  432;  Vernon  Irr.  Co.  v. 
Los  Angeles,  106  Cal.  237,  39  Pac. 
Eep.  762. 

See,  also,  the  opinion  in  the  first 
appeal  in  the  case  of  Lux  v.  Haggin 
(not  ofS.eially  reported),  4  Pac.  Eep. 
919,  in  which  Mr.  Justice  McKee,  in 
rendering  the  concurring  opinion,  said : 
"But  an  appropriation  of  the  water 
of  a  stream  flowing  upon  the  pAblie 
lands,  and  upon  lands  held  in  private 
ownership,  does  not  affect  or  destroy 
riparian  rights  existing  in  the  stream 
at  the  time  of  the  appropriation.  Both 
rights — rights  of  appropriation  and 
riparian  rights — may  be  acquired  by 
original  and  derivative  acquisition; 
they  may  exist  together  and  be  held 
in  common  as  property,  and  each  is 
entitled  to  the  protection  of  the  law. ' ' 

See,  also,  for  riparian  owner  as  an 
appropriator.  Sees.  519,  681. 

3  198  U.  S.  361,  49  L.  Ed.  1085,  25 
Sup.  Ct.  Eep.  676;  aflarming  27  Utah 
158,  75  Pac.  Eep.  371,  1  L.  E.A., 
N.  S.,  208,  101  Am.  St.  Eep.  953. 

*  For  acquiring  rights  of  way  by 
eminent  domain,  see  Sees.  1059-1098. 

5  St.  Helena  W.  Co.  v.  Forbes,  62 
Cal.  182,  54  Am.  Dec.  659. 

6  Lorenz  v.  Jacobs,  63  Cal.  73,  3  Pac. 
Eep.  654. 

See,  also,  eminent  domain  under  the 
California  laws,  Part  XIV. 
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§  676.  California  authorities — Cave  v.  Tyler. — ^We  now  come  to 
the  case  of  Cave  v.  Tyler,!  and  this  case,  as  we  have  stated  before, 
was  decided  contrary  to  all  precedents  of  the  California,  as  well 
as  all  other  jurisdictions  which  adhere  to  the  same  theory  as  to 
the  right  of  appropriation  as  does  the  California  authorities.^  It 
has  been  held  many  times  by  the  California  courts  that  a  riparian 
owner  could  also  become  an  appropriator.^ 

Under  the  decision  of  the  Cave  case  it  is  held,  in  effect,  that  a 
riparian  owner,  in  order  to  become  an  appropriator  from  the  same 
stream  which  runs  through  or  by  his  lands,  can  not  divert  the 
water  from  the  stream  as  an  appropriator,  but  must  go  off  his  land 
to  a  point  where  there  is  some  spot  of  public  land,  and  there  he  may 
make  a  lawful  diversion  as  an  appropriator.  Upon  the  other  hand 
as  a  riparian  owner  the  same  individual  is  entitled  to  a  reasonable 
use  of  the  water  of  the  stream  for  irrigation,  and  this  water  he  must 
take  from  the  stream  on  his  own  lands.  Again,  under  the  decision 
of  this  case,  it  is  held  that  a  diversion  on  private  lands  militates 
against  the  validity  of  the  appropriation.  In  other  words,  by  the 
Act  of  Congress  of  1866,  in  granting  a  right  to  the  appropriation  of 
the  water  flowing  over  the  public  lands,  and  also  granting  a  right 
of  way  over  the  public  lands  for  the  appropriation,  that  in  order 
to  have  a  valid  appropriation  there  must  be  a  union  of  the  use  of 
both  rights.  Hence,  under  the  decision,  a  person  can  not  make  a 
valid  appropriation  where  the  point  of  diversion  is  made  upon  his 
own  lands,  provided  he  has  the  title  thereto.  Again,  he  can  not 
make  a  valid  appropriation  on  the  private  lands  of  others,  even 
where  he  obtains  a  right  so  to  do  from  the  owners  by  grant,  lease, 
or  license.  Again,  upon  this  theory,  a  right  acquired  under  the 
right  of  eminent  domain  will  avail  him  nothing,  as  the  point  of 
diversion  will  still  be  upon  private  lands.  For  as  the  Court  says : 
"There  is  no  finding  that  the  diversion  was  made  on  the  public 
domain  of  the  United  States.  There  are  some  things  in  the  record 
which  seem  to  indicate  that  the  diversion  was  on  private  land 
acquired  under  a  Mexican  grant  in  which  the  Government  never 
had  any  estate  or  interest;  but  there  is  no  finding  on  this  subject. 
The  burden  of  showing  that  the  diversion  was  made  on  the  public 

1 133  Cal.  566,  65  Pao.  1089.  the  right  of  appropriation,  see  Sees. 

2  For   the   different  theories   as   to      627-640. 

8  See  Sees.  519,  681. 
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domain  was  upon  the  respondents,  if  that  fatft  was  essential  to 
respondents'  asserted  right  under  said  laws  of  Congress,  as  we 
think  it  was."  The  Court  then  cites,  as  its  only  authority  upon 
this  proposition,  the  case  of  City  of  Santa  Cruz  v.  Bnright.*  An 
examination  of  that  case  will  disclose  that  the  Court  made  no  such 
ruling  as  to  hold  that  the  point  of  diversion  must  be  upon  private 
lands.  The  question  decided  in  that  case  was  to  the  effect  that 
waters  which  flowed  entirely  ove^  private  lands  could  not  be  appro- 
priated by  a  valid  appropriation.  This  is  entirely  another  point. 
This  subject  we  have  discussed  in  another  portion  of  this  work.5 

That  the  ruling  in  the  case  of  Cave  v.  Tyler,^  in  holding  that 
there  must  be  a  finding  "that  the  diversion  was  made  on  the  public 
domain  of  the  United  States,"  is  inconsistent  with  the  previous 
ruling  of  the  same  court,  see  the  case  of  "Wood  v.  Etiwanda  Water 
Co.,'^  where  the  Court  expressly  held  that  a  valid  appropriation 
could  be  made,  where  the  point  of  diversion  was  made  on  lands 
owned  by  the  State.  And,  although  the  ruling  in  the  Cave  case 
has  not  been  expressly  overruled  by  the  Court,  the  later  cases 
in  effect  overrule  it  by  contrary  decisions.  In  the  third  appeal 
of  the  case  of  Senior  v.  Anderson,*  the  point  of  diversion  was  made 
upon  the  homestead  of  another,  and  the  Court  expressly  held  that 
the  appropriation  was  not  invalidated  thereby.  Again,  in  a  case 
in  which  the  opinion  of  the  Court  was  concurred  in  by  the  same 
Justice  who  wrote  the  opinion  in  the  Cave  case,  it  was  held  that 
not  only  might  the  diversion  be  on  private  lands,  but  also  that 
the  right  to  appropriate  water,  under  the  provisions  of  the  Cali- 
fornia Civil  Code,®  is  not  confined  to  streams  running  over  the 
public  lands  of  the  United  States,  but  that  it  exists  wherever  the 
appropriator  can  find  water  of  a  stream  which  has  not  been  ap- 
propriated, and  in  which  no  other  person  has  or  claims  .superior 
rights  and  interests.  ^^ 

"We  can  not  leave  this  phase  of  the  question  without  referring  to 

4  95  Cal.  105,  30  Pae.  Eep.  197.  8  138  Cal.  716,  72  Pae.  Eep.  3'49. 

B  That  a  valid  appropriation  of  the  9  For    California    Code,    see    Part 

waters  of  streams  which  flow  entirely  XIV. 

upon  private  lands  can  not  be  made,  lo  Duckworth  v.  Watsonville  W.  & 

see  Sec.  646.  L.   Co.,    150   Cal.   520,    89   Pae.   338, 

«  Supra.  Id.,  158  CaL  206,  110  Pae.  Eep.  927. 

7  122  Cal.  152,  54  Pae.  Eep.  726; 
Id.,  147  Cal.  233,  81  Pae.  Eep.  512. 
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the  expressions  of  an  eminent  California  text-book  writer  relative 
to  the  ruling  in  the  Cave  v.  Tyler  case.  Mr.  Wiel,ii  in  his  work 
on  "Water  Eights  in  the  Western  States,"  correctly  holds  that 
the  argument  in  the  opinion  is  based  on  a  wrong  view  of  the 
doctrine  of  appropriation,  as  indicated  by  the  expression,  "Under 
what  local  custom  or  law,  under  what  'decisions  of  the  courts,' 
was  there  'a  vested  and  accrued  right'  of  the  respondents  to  all 
of  the  water  of  the  stream  up  or  through  the  public  domain  to  its 
head,  thus  depriving  a  large  section  of  country  above  of  its  fer- 
tility?" The  author  then  cites  California  authorities  to  show 
that  the  law  of  appropriation  is  based  on  the  right  to  do  that 
very  thing  in  case  of  priority.  12  And  he  concludes  the  criticism 
of  the  case  with  the  following:  "While,  consequently.  Cave  v. 
Tyler  is  a  direct  and  actual  decision  that  an  appropriation  can 
not,  in  California,  be  made  when  the  point  of  diversion  is  on 
private  land,  yet  it  is  contrary  to  the  decisions  in  the  other  States, 
to  the  weight  of  authority  in  California,  and  is  so  inconsistent 
with  the  remark  in  a  recent  ease  in  the  same  court  that,  though 
not  since  mentioned  or  expressly  overruled,  it  probably  does  not 
represent  the  law  even  in  California."  ^^ 

§  677.  Point  of  diversion  may  be  made  on  private  lands — Our 
conclusions. — Where  there  is  unappropriated  water  flowing  upon 
the  public  lands  of  either  the  United  States  or  of  a  State,  and 
there  is  no  interference  with  the  rights  of  the  riparian  proprietors 
whose  lands  border  on  the  stream  below,  our  conclusions  upon  this 
subject  are  that  a  valid  appropriation  may  be  made  of  those 
waters,  where  the  point  of  diversion  is  made  on  lands  after  the 
title  to  the  same  has  been  acquired  by  private  parties,  even  in  those 
States  which  adhere  to  the  common  law  of  riparian  rights  and 
also  have  the  law  of  appropriation  under  the  Arid  Region  Doc- 
trine; provided,  of  course,  that  lawful  access  to  the  stream  can 
ie   had   for   that   purpose.     Where    the    point    of    diversion    is 

11  Mr.  Samuel  C.  Wiel  is  a  member  Rights,  Sec.  92.  (Mr.  Pomeroy  was 
of  the  San  Francisco  Bar.  also  a  California  author.) 

See  Wiel,  Water  Rights  in  the  West-         Also,  citing  the  cases  under  his  own 

eru  States,  2d  Ed.,  pp.  157-159.  work,  2d  Ed.,  Sees.  45,  46,  and  the 

12  Citing  Irwin  v.  Phillips,  5  Cal.  Federal  Court  decision  in  Morris  v. 
140,  63  Am.  Dec,  113,  15  Morr.  Min.  Bean,  146  Fed.  Rep.  435. 

Rep.     178;     Pomeroy     on     Riparian         13  Wiel,  p.  159, 
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upon  the  lands  of  another,  lawful  access  for  this  purpose  may 
be  had  in  various  ways.  It  may  be  had  by  grant  or  deed,  by 
lease,  by  license,  or  by  condemnation  proceedings  by  virtue  of 
the  right  of  eminent  domain.  ^  Our  opinion  to  this  effect  is  not 
only  based  upon  the  authorities  discussed  in  our  previous  sec- 
tions 2  but  also  upon  the  language  of  the  Act  of  Congress  of  1866,^ 
the  Desert  Land  Act  of  1877,^  and  upon  all  reason  in  the  premises. 
A  study  of  the  Act  of  1866  will  disclose  the  fact  that  there  were 
two  grants,  which  were  separate  and  distinct.  There  was,  first, 
the  grant  of  the  right  to  appropriate  the  waters  flowing  over  the 
public  domain;  and,  second,  there  was  the  right  of  way  over  the 
public  domain  for  the  construction  of  ditches  and  canals  in  order 
to  conduct  the  water  from  the  streams  to  the  private  lands  where 
it  was  to  be  used.  These  two  grants  are  in  no  way  dependent 
upon  each  other,  the  one  relating  to  the  water  right,  and  the  other 
relating  to  the  soil.  And,  so  far  as  the  validity  of  the  appropria- 
tion of  the  water  is  concerned,  it  might  be  used  in  conjunction 
with  the  grant  of  the  right  of  way  over  the  public  lands,  which 
also  included  the  point  of  diversion  from  the  stream,  if  it  was  nec- 
essary; or  if  it  was  not  necessary,  it  might  be  used  in  connection 
with  ditches  and  canals  which  were  constructed  entirely  over  pri- 
vate lands,  including  the  point  of  diversion  and  their  entire  length, 
provided  that  lawful  access  might  be  secured  from  the  owners  for 
this  purpose.  Hence  it  follows  that,  if  an  appropriator  is  also 
a  riparian  owner  on  the  stream  from  which  his  appropriation  is 
to  be  made,  if  it  is  feasible,  he  may  go  upon  his  own  lands  and 
make  the  diversion  ;5  or,  if  it  is  not,  he  may  go  upon  the  public 

1  For  acquisition  of  rights  of  way,  For  Desert  Land  Act  and  oonstrue- 
see  Sees.  972-993,  1059-1098.  tion  thereof,  see  Sees.  1287-1311. 

2  See  Sees.  672-676.  5  In  Oregon  it  is  held:     '■' Tho  right 

3  7  Fed.  Stat.  Ann.,  1905,  p.  1090 ;  of  prior  appropriation  is  limited  to  the 
2  U.  S.  Comp.  Stat.,  1901,  p.  1437;  use  of  water  by  the  pioneer  settler  be- 
Eev.  Stat.  U.  S.,  1878,  Sec.  2339;  Act  fore  any  adverse  claims  of  riparian 
of  Congress  of  July  26,  1866,  14  Stat,  proprietors  attach  upon  the  stream 
I'-  253.  from  which  the  water  is  taken,  and 

For  Act  of  Congress  of  1866,  and  not  to  the  point  of  diversion,  which 

construction  thereof,  see  Sees.  611-619.  may  be  either  within  or  beyond  the 

See,  also.  Sees.  931-934.  boundaries  of  the  tracts  selected  by 

4  6  Fed.  Stat.  Ann.,  1905,  p.  392;  such  settler."  Brown  v.  Baker,  39 
2  U.  S.  Comp.  Stat.,  1901,  p.  1548;  Ore.  66,  65  Pao.  Rep.  799,  66  Pac. 
19  Stat.  L.  377.  Eep.  193. 
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lands  of  the  United  States,  where  a  right  of  way  is  granted  him; 
or  again,  he  may  acquire  a  right  of  way  from  his  neighbors  for 
this  purpose,  either  by  grant,  prescription,  license,  or  by  condem- 
nation. As  was  recently  said  in  an  Oregon  case:^  "Concerning 
the  mere  diversion  and  use  of  water  there  is  no  difference  be- 
tween a  non-riparian  appropriator  and  a  riparian  user,  provided 
the  former  has  a  lawful  right  of  access  for  that  purpose  to  the 
stream  from  which  the  diversion  is  made.  The  essential  condi- 
tion of  appropriation  in  the  first  place  on  public  lands  was  the 
consent  or  acquiescence  of  the  then  riparian  owner,  the  general 
Government.  The  reason  of  the  rule  is  not  changed  by  the  fact 
that  the  riparian  owner  is  a  private  person,  provided  the  appro- 
priator has  his  consent,  or  what  is  equivalent,  that  the  appropriator 
and  the  riparian  owner  are  one  and  the  same  person.  The  de- 
duction, then,  is  that  if  any  one  can  lawfully  gain  access  for  that 
purpose  to  a  non-navigable  stream,  and  water  is  there  not  sub- 
ject to  use  by  another,  such  a  one  may  appropriate  it  for  his  own 
use."  7 

This  theory  of  two  grants  is  also  emphasized  by  the  language 
of  the  Desert  Land  Act,^  as  follows:  "And  all  surplus  water, 
.  .  .  together  with  the  water  of  all  lakes,  rivers,  and  other 
sources  of  water  supply  upon  the  public  lands  and  not  navigable, 
shall  remain  and  be  held  free  for  the  appropriation  and  use  of 
the  public  for  irrigation,  mining,  and  manufacturing  purposes,  sub- 
ject to  existing  rights."  Here  was  an  express  grant  of  the  right 
in  the  future  to  appropriate  the  waters  flowing  over  the  public 
domain,  and  without  anything  being  said  concerning  rights  of  way. 
In  fact,  in  none  of  the  Acts  of  Congress,  or  in  any  of  the  deci- 
sions of  any  court,  with  the  exception  of  the  case  of  Cave  v. 
Tyler,^  do  we  find  that,  in  order  to  make  a  valid  appropriation, 
the  water  must  be  taken  out  from  the  natural  stream  in  a  ditch 

See,  also,  Morgan  v.  Shaw,  47  Ore.  6  Cavinness  y.  La  Grande  Irrigation 

333,  88  Pae.  Eep.  534;  Smith  v.  Den-      Co., Ore. ,  119  Pao.  Eep.  731. 

niff,  24  Mont.  20,  60  Pae.  Eep.  398,  50  7  Citing  Brown  v.  Baker,  39  Ore.  66, 

L.  E.  A.  737,  81  Am.  St.  Eep.  408;  Al-  65  Pae.  Eep.  799,  66  Pao.  Eep.  193; 

hambra  etc.  Co.  v.  Mayberry,  88  Cal.  Morgan  v.  Shaw,  47  Ore.  333,  88  Pae. 

68,  25  Pae.  Eep.  1101;  Offield  v.  Ish,  Eep.  534. 

21    Wash.    277,    57    Pae.    Eep.    809;  s  Supra. 

Healy  v.  Woodruff,   97   Cal.   464,   32  9  133  Cal.  566,  65  Pao.  Eep.  1089. 

Pae.  Eep.  528. 
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constructed  over  a  right  of  way  granted  by  Congress.  If  Con- 
gress had  intended  this,  it  is  reasonable  to  suppose  that  iii  some 
Act  there  would  be  a  law  to  this  effect.  Then  again,  Congress 
granted  by  other  Acts  rights  of  way  over  its  public  lands  and 
reservations.!"  These  were  also  separate  and  distinct  grants,  and 
might  be  taken  advantage  of  if  necessary.  Again,  in  our  opinion, 
as  far  as  the  precise  point  involved  is  concerned,  it  is  entirely 
immaterial  whether  or  not  the  appropriation  is  made  in  a  State 
which  has  only  the  law  of  appropriation,  or  in  a  State  where  both 
it  and  the  common  law  of  riparian  rights  are  enforced.  The  ques- 
tion depends  only  upon  the  general  right  under  the  State  law 
to  make  the  appropriation,  the  surplus  or  unclaimed  water  in  a 
stream  which,  for  a  part  of  the  way  at  least,  flows  over  public 
land  either  of  the  United  States  or  of  a  State,  from  which  the 
appropriation  is  claimed,  and  lawful  access  through  the  necessary 
lands  for  the  point  of  diversion  from  the  stream  and  for  the  ditch 
or  canal  to  conduct  the  water  from  the  point  of  diversion  to  the 
lands  where  they  are  to  be  used  for  some  beneficial  purpose. 

10  See  6  Fed.  Stat.  Ann.,  1905,  pp.  See,  also,  for  rights  of  way,  Seca. 

508-513;  2  U.  S.  Comp.  Stat.,  1901,  p.      927-971. 
1570. 
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§  678.  Scope  of  chapter. 

§  679.  In  general. 

§  680.  Right  of  Indians. 

§  681.  Riparian  owners  may  also  he  appropriators. 

§  682.  Tenants  in  common. 

§  683.  Several  persons  may  make  appropriations  in  severalty  througb  the 

same  ditch. 
§  684.  Corporations — In  general. 
§  685.  Appropriations  by  aliens. 
§  686.  Title  to  the  soil  in  appropriators  unnecessary. 
I  687.  Squatters'  rights. 
§  688.  Rights  of  trespassers. 
§  689.  Rights  of  lessees. 

§678.  Scope  of  chapter.— In  this  chapter  we  will  discuss  the 
subject  as  to  who  are  entitled  to  appropriate  water  under  the  Arid 
Region  Doctrine  of  appropriation.  In  general  we  will  say  that, 
unlike  the  doctrine  of  the  common  law  of  riparian  rights,  the  right 
to  the  use  of  the  water  of  the  natural  streams  does  not  depend 
upon  the  ownership  of  the  land  adjoining  the  streams,  or,  in  fact, 
the  ownership  of  any  land,  but  under  this  doctrine  the  waters  of 
natural  streams  may  be  appropriated  by  any  one  who  is  prior  in 
time  and  who  will  apply  such  waters  to  beneficial  uses  and  pur- 
poses. In  the  following  chapter  we  wiU  also  discuss  the  purposes 
for  which  water  may  be  appropriated.^ 

§  679. — In  general. — Under  the  laws  of  Congress  there  are 
no  restrictions  as  to  the  qualifications  of  individuals  who  may 
appropriate  water.  The  tests  of  such  appropriations  are  priority 
and  the  application  of  the  water  appropriated  to  some  beneficial 
use  or  purpose,  regardless  of  the  personal  qualifications  of  the  in- 
dividuals appropriating.  Appropriations  may,  of  course,  be  made 
by  all  land  owners,  by  aU  citizens  of  the  United  States,  and  by  non- 
residents of  the   States  where  the  appropriation  is  made.     It 

1  See  Chap.  37,  Sees.  690-705. 
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may  be  made  by  Indians,  ^  by  married  women,  and  by  minors.^ 
Appropriations  may  be  made  by  municipal  corporations,^  by 
business  corporations,  organized  under  the  laws  of  any  State 
or  Territory,  regardless  of  the  locality  where  the  water  is  to  be 
appropriated.*  It  may  be  made  by  mutual  associations  or  tenants 
in  common.^  It  may  be  made  by  irrigation  districts,  organized 
upon  the  lines  of  the  "Wright"  Irrigation  District  law,  which 
districts  are  in  effect  municipal  or  public  corporations.  ^  It  may 
also  be  made  by  corporations  working  in  conjunction  with  a  State, 
under  the  provisions  of  the  Carey  Act.''^  It  may  also  be  made  by 
the  United  States,  under  the  provisions  of  the  National  Reclama- 
tion Act.  However,  the  Government  may  also  reserve  its  water 
flowing  over  its  public  lands  for  this  purpose.^ 

In  fact,  the  only  limitation  prescribed  by  any  statute  as  to  the 
qualifications  of  appropriators  is  to  be  found  in  some  of  the  State 
statutes  limiting  such  right,  where  water  is  appropriated  for  irri- 
gation, in  some  instances,  to  persons  who  have  a  title  or  a  possessory 
right  to  the  land  to  be  irrigated.  But  in  the  statutes  of  most  of 
the  States  the  right  is  granted  absolutely,  the  statutes  being  silent 
as  to  the  personal  qualifications  of  appropriators.^ 

1  See  See.  680.  8  See  Sees.  684,  1433-1448. 
For  irrigation  by  Indians,  see  Sees.         *  See  Sees.  684,  1490-1508. 

271-285.  6  See  Mutual  Assns.,  Part  XII,  Sees. 

For  appropriations  by  speculators,  1479-1489. 

see  Sec.  705.  6  For  the  District  Irrigation  Laws, 

2  ' '  Married  women  and  minors  were,  see  Chap.  70,  Sees.  1386,  et  seq. 

in  general,  not  competent  to  pre-empt  7  For  the  Carey  Act,  see  Chap.  67, 

land,  but  we  have  never  heard  that  they  Sees.  1312-1336. 

might  not  make  a  valid  appropriation  For  acquisition  of  land  under  the 

of  water. ' '     Santa  Paula  Waterworks  Carey  Act,  see  Sees.  1330-1334. 

V.  Peralta,  113  Cal.  38,  45  Pao.  Eep.  8  See  Sec.  1266. 

168,  citing  Maeris  v.  Bieknell,  7  Cal.  For  the  National  Eeelamation  Act, 

261,  68  Am.  Dee.  257,  1  Morr.  Min.  see  Chap.  65,  Sees.  1235-1286. 

Eep.  601;  Davis  v.  Gale,  32  Cal.  26,  Under    the    National    Eeelamation 

91  Am.  Dee.  554,  4  Morr.  Min.  Eep.  Aet,  a  person  can  purchase  water  only 

604 ;   De  Necochea  v.  Curtis,  80  Cal.  where  he  is  either  an  owner  of  land,  or 

397,  20  Pae.  Eep.  563,  22  Pae.  Eep.  has  taken  up  land  under  the  Aet,  and 

198;  Hill  V.  Newman,  5  Cal.  445,  63  is  in  lawful  possession  thereof.     See 

Am.  Dee.  140,  4  Morr.  Min.  Eep.  513 ;  Sees.  1277-1279. 

Norris  v.  Hoyt,  18  Cal.  217;  Eacouil-  9  See,  for  the  statutes  of  the  vari- 

lat  V.  Sansevain,  32  Cal.  376;  Lobdell  ous  States,  Part  XIV. 

T.  HaU,  3  Ney.  507. 
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§  680.  Right  of  Indians. — An  Indian  may  lawfully  acquire  a 
right  to  the  use  of  water  by  an  appropriation  thereof,  and  may 
also  maintain  an  action  against  a  white  man  for  the  wrongful 
diversion  of  such  water.^  In  an  Arizona  ease,^  "As  found  by  the 
Court,  the  right  of  the  Indians  to  water  from  the  Utah  canal  arose, 
not  from  ownership  of  shares  of  stock  in  the  canal,  but  from  the 
fact  that  they  and  their  predecessors  in  interest  contributed  to 
the  building,  enlargement,  and  maintenance  of  the  canal  by  their 
labor,  and  that  ever  since  the  construction  of  the  canal  they  have 
been  accorded  such  rights."  And  the  Court  held  that  a  judgment 
apportioning  water  to  Indians  for  irrigation  according  to  the 
rights  acquired  by  prescription  on  condition  that  they  pay  their 
pro  rata  share  of  the  expense  of  the  maintenance  of  the  common 
ditch,  as  provided  by  a  contract,  was  not  objectionable.  Again, 
in  a  New  Mexico  case,^  it  was  said  by  the  Court:  "The  ditch  in 
question  was  built  by  the  Indians  very  many  years  ago.  It  has 
been  maintained  by  and  belongs  to  them,  and  we  are  unable  to 
see  how  their  failure  to  elect  a  major  domo  and  work  the  acequia, 
under  the  laws  of  the  Territory  regulating  such  election  and  work, 
would  justify  the  plaintiffs  in  error  in  wrongfully  appropriating 
water  flowing  through  it,  which  the  Court  below  finds  does  not 
belong  to  them.  There  is  no  error  in  the  decree  complained  of, 
and  the  same  is  therefore  affirmed." 

In  many  parts  of  this  country,  especially  during  the  last  twenty- 
five  years,  many  Indians  have  abandoned  their  tribal  relations  and 
savage  ways,  taken  their  allotment  of  land  in  severalty,  and  follow- 
ing the  ways  of  civilization  have  become  respected  citizens  of  the 
United  States  and  of  the  State  where  they  reside.  Where  such 
is  the  case  the  Indian  has  aU  of  the  rights  of  the  white  man. 
He  can  acquire  title  to  land  and  appropriate  water  to  irri- 
gate the  same,  and  has  as  equal  standing  in  the  courts  as 
any  of  his  neighbors.  The  Indians,  being  naturally  inclined  to  an 
outdoor  life,  in  many  localities  of  this  country,  when  their  hunt- 
ing grounds  and  reservations  have  been  opened  up  for  settlement, 
have  taken  their  allotments  in  severalty,  appropriated  water  for 
the  irrigation  of  the  same  and  have  become  in  many  instances 

1  Lobdell  V.  Hall,  3  Nev.  507.  3  Be  Baca  v.  Pueblo  Santo  Domingo, 

2  Bigga  V.  Utah   Irr.   Ditch  Co.,  7      10  N.  M.  38,  60  Pao.  Eep.  73. 
Ariz.  331,  64  Pae.  Eep.  494. 
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the  best  of  farmers.^  The  step  from  good  farmers  to  good  citizens 
is  but  a  short  one.  And,  it  may  be  remarked  in  passing,  that  the 
principal  cause  of  the  change  has  been  the  allotment  of  the  lands 
in  severalty  and  their  being  educated  under  the  fostering  care 
of  the  Government  in  the  industry  of  modern  agriculture.^ 

The  right  of  an  individual  Indian,  however,  to  appropriate  water 
must  be  distinguished  from  the  right  of  the  Government  to  make 
reservations  of  the  waters  flowiag  over  the  public  domain,  from 
private  appropriation,  where  such  waters  are  needed  for  the  use 
of  an  Indian  tribe  located  upon  a  Government  reservation.  This 
subject  has  been  treated  in  other  sections.^ 

§  681,  Riparian  owners  may  also  be  appropriators. — As  dis- 
cussed in  a  previous  portion  of  this  work,  owners  of  land  through 
which  or  by  which  streams  flow  may  make  appropriations  of  the 
water  flowing  therein  in  all  the  States  which  recognize  both 
the  doctrine  of  appropriation  and  the  common  law  of  riparian 
rights.^  In  other  words,  the  general  rule  is  that  a  person 
can  be  both  a  riparian  proprietor  upon  the  stream  and  by 
virtue  of  the  same  claim  certain  rights  in  the  water,  and  he  may 
also  be  an  appropriator  and  claim  additional  rights  to  the  use  of 
the  water.  This  subject  has  been  discussed  in  another  chapter  of 
this  work  and  further  discussion  is  unnecessary  under  this  subject.^ 

However,  in  those  States  which  have  abolished  the  common  law 
of  riparian  rights,  it  is  held  that  riparian  owners  who  desire  to 
appropriate  the  waters  of  the  stream  which  their  lands  adjoin 
must  comply  with  the  provisions  of  the  law  of  the  State  the  same 
as  those  who  are  not  riparian  owners.* 

§  682.  Tenants  in  common. — Several  persons  may  join  in 
making  an  appropriation  of  water  sufficient  for  the  use  of  all  on 
their  separate  lands,  and  when  this  is  done  they  are  usually  treated 
as  tenants  in  common  of  the  water  right.  ^    The  members  of  vol- 

4  For  Indian  allotments,   see  Sees,      ator,  at  the  same  time,  see  Sec.  519 ; 

273,  285.  Little  Walla  Walla  Irr.  Union  v.  Finis 

B  See  Sees.  271-285.  Irr.  Co., Ore. ,  124  Pao.  Eep. 

6  See  Sees.  388,  411,  668.  667. 

1  See  Sees.  507,  621.  3  Idaho  Power  etc.  Co.  v.  Stephen- 

2  For  irrigation  as  a  riparian  right,      son,  16  Ida.  418,  101  Pac.  Eep.  821. 
see  Chap.  26,  Sees.  498-525.  i  Lytle  Cr.   W.  Co.   v.  Perdew,  65 

For  riparian   owner  and  appropri-      Cal.  447,  4  Pae.  Eep.  426;  Id.,  2  Pao. 
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untary  associations  or  unincorporated  companies,  appropriating 
waters  by  means  of  the  same  works,  may  be  tenants  in  common,^ 
and,  when  the  appropriation  has  been  made  in  that  manner  there 
is  nothing  to  prevent  the  organization  of  the  interests  of  the  re- 
spective tenants  in  common  into  a  corporation  for  the  purpose  of 
maintaining  the  ditch  and  other  works,  distributing  the  water,  and 
for  the  protection  of  the  rights  of  the  shareholders.^  In  fact,  all 
through  the  Western  States  this  has  been  a  very  common  practice.* 


Eep.  732;  Crowder  v.  McDonnell,  21 
Mont.  367,  54  Pae.  Eep.  43;  Lorenz 
V.  Jacobs,  65  Cal.  20,  3  Pac.  Eep.  654; 
Abel  y.  Love,  17  Cal.  233,  11  Morr. 
Min.  Eep.  350;  Bradley  v.  Harkness, 
26  Cal.  69,  11  Morr.  Mm.  Eep.  389; 
Hough  V.  Porter,  51  Ore.  318,  95  Pae. 
Eep.  732,  98  Pac.  Eep.  1083,  102  Pac. 
Eep.  728;  Prey  v.  Lowden,  70  Cal. 
550,  11  Pac.  Eep.  838;  City  of  Salem 
Co.  V.  Salem  Flouring  Mills  Co.,  12 
Ore.  374,  7  Pac.  Eep.  497;  Meagher 
V.  Hardenbrook,  11  Mont.  385,  28 
Pac.  Eep.  451;  Griseza  v.  Terwilliger, 
144  Cal.  456,  77  Pac.  Eep.  1034; 
Schilling  v.  Eominger,  4  Colo.  100; 
Tucker  v.  Jones,  8  Mont.  225,  19  Pac. 
Eep.  571;  Moss  ^.  Eose,  27  Ore.  595, 
41  Pac.  Eep.  666,  50  Am.  St.  Eep.  743; 
Smith  V.  North  Canyon  W.  Co.,  16 
Utah  194,  52  Pae.  Eep.  283;  Miller  v. 
Lake  Irr.  Co.,  27  Wash.  447,  67  Pae. 
Eep.  996,  where  it  was  held  that, 
where  a  claim  to  water  is  founded 
upon  an  appropriation  through  a  ditch 
jointly  constructed  by  three  persons 
and  jointly  held  by  them  in  common, 
into  which  all  the  water  used  by  them 
was  diverted,  it  was  immaterial  that 
their  lands,  upon  which  the  water  was 
thereafter  used,  were  owned  by  them 
in  severalty. 

See,  also.  Beers  v.  Sharpe,  44  Ore. 
368,  75  Pae.  Eep.  717;  Eodgers  t. 
Pitt,  89  Fed.  Eep.  420,  29  Fed.  Eep. 
932;  Johnson  v.  Little  Horse  Cr.  Irr. 
Co.,  13  Wyo.  208,  79  Pac.  Eep.  22, 
70  L.  B.  A.  341,  110  Am.  St.  Bep. 
986. 


See,  also,  Spenseley  v.  Janesville 
Cotton  Mfg.  Co.,  62  Wis.  574,  22  N. 
W.  Eep.  574;  Allard  v.  Carlton,  64 
N.  H.  24,  3  Atl.  313;  Candelaria  v. 
V^Uejos,  13  N.  M.  140,  81  Pae.  Eep. 
589;  Jones  v.  Parsons,  25  Cal.  100; 
Eeed  v.  Spieer,  27  Cal.  58,  4  Morr. 
Min.  Eep.  330;  Carpenter  v.  Webster, 
27  Cal.  524;  Park  v.  Kilham,  8  Cal. 
77,  68  Am.  Dec.  310,  4  Morr.  Min. 
Eep.  522,  Duryea  v.  Burt,  28  Cal.  569; 
Decker  v.  HoweU,  42  Cal.  636;  Me- 
Connell  v.  Denver,  35  Cal.  365,  95 
Am.  Dee.  107;  Carnes  v.  Dalton,  56 
Ore.  596,  110  Pac.  Eep.  170;  Church 

V.  State,  .Wash.  ,  117  Pac. 

Eep.  711;  Arnett  v.  Linhart,  21  Colo. 
188,  40  Pac.  Eep.  355;  Anderson  v. 
Cook,  25  Mont.  330,  64  Pac.  Eep.  873, 
65  Pac.  Eep.  113,  66  Pac.  Eep.  504; 
Filmore  City  v.  Filmore  EoUer  Mill 
Co.,  36  Utah  339,  103  Pae.  Eep.  967. 

2  Smith  V.  North  Canyon  Irr.  Co., 
16  Utah  194,  52  Pae.  Eep.  283;  Schil- 
ling V.  Eominger,  4  Colo.  100;  Kimball 
V.  Gearhart,  12  Cal.  27,  1  Morr.  Min. 
Eep.  615;  Biggs  v.  Utah  Irr.  D.  Co., 
7  Ariz.  331,  64  Pac.  494. 

See,  also,  for  voluntary  associations. 
Part  XII,  Sees.  1453-1463. 

3  For  corporations,  see  Part  XII. 
Hildreth  v.  Montecito  Cr.  W.  Co., 

Cal. ,  70  Pac.  Eep.  672. 

4  For  ditch  and  canal  companies,  see 
Part  Xn. 

For  appropriation  by  corporations, 
see  Sees.  684,  1470. 
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But  the  majority  who  have  incorporated  have  no  right  to  regulate 
and  control  the  minority,  who  did  not  join  the  corporation.^  In 
order,  however,  to  be  governed  by  the  rules  of  law  relating  to 
tenants  in  common,  there  must  be  no  special  or  other  agreement 
among  the  joint  users  of  the  waters  appropriated  through  a  com- 
mon ditch  as  to  their  proprietary  interests,  and  the  right  to  a 
unity  of  possession  must  extend  to  the  right  of  user,  which  is 
essential  to  the  existence  of  such  a  tenancy  in  a  water  right.® 
A  distinction  must  be  made  between  tenants  in  common  in  a 
water  right  and  those  in  the  ditch,  canal,  or  other  works  by  which 
the  water  is  diverted.  The  appropriation  of  the  water  made  by 
tenants  in  common  may  be  distinct  from  the  means  by  which  that 
appropriation  is  made  effective.  The  water  right  may  also  be 
owned  by  one  set  of  tenants  in  common  and  the  ditch  and  other 
works  may  be  owned  by  another  set.^  This  subject  will  be  treated  in 
another  section  of  this  work.s 

§  683.  Several  persons  may  make  appropriations  in  severalty 
through  the  same  ditch. — Several  persons,  who  may  or  may  not  be 
tenants  in  common,  may  make  appropriations  at  different  times 
and  may  use  the  same  ditch,  dam,  and  other  works  for  the  diver- 
sion of  the  water  and  for  the  irrigation  of  their  respective  tracts 
of  land  without  surrendering,  joining,  or  merging  their  respective 
priorities.  Hence  it  follows  that  the  same  irrigating  ditch  may 
have  two  or  more  priorities  belonging  to  the  same  appropriator,  or 
to  different  appropriators.i     It  is  the  general  custom  throughout 

5  Bartholomew  v.  Fayette  etc.  Co.,  of  a  oommon  ditch  are  entitled  to 
31  Utah  1,  86  Pae.  Eep.  481,  120  Am.  agree  among  themselves  as  to  the  man- 
St.  Eep.  912,  affirmed  in  31  Utah  220,  ner  in  which  they  may  enjoy  their  sev- 
87  Pao.  Eep.  707.  eral  appropriations. 

6  Telluride  v.  Davis,  33  Colo.  355,  7  Johnson  v.  Little  Horse  Cr.  Irr. 

80  Pae.  Eep.  1051,  108  Am.  St.  Eep.  Co.,  13  Wyo.  208,  79  Pac.  Eep.  22, 
101;  Norman  t.  Corbley,  32  Mont.  195,  70  L.  E.  A.  341,  110  Am.  St.  Eep.  986. 
79  Pa6.  Rep.  1059;  Feeney  v.  Chester,  8  For  tenants  in  common  in  a  ditch, 
7  Idaho  324,  63  Pae.  Eep.  192;  Bui-  see  Part  XII.  Also,  Sees.  683,  1454- 
lerdick  v.  Hermsmeyer,  32  Mont.  541,  1458. 

81  Pac.  Eep.  334.  For  actions  by  and  between  tenants 
But  See  Biggs  v.  Utah  Irr.  Ditch      in  common,  see  Part  XII. 

Co.,   7  Ariz.   331,   64  Pae.  Eep.  494,  i  Nichols  v.  Mcintosh,  19  Colo.  22, 

where  the  Court  held  that  tenants  in  34  Pae.  Eep.  278 ;  Nevada  Ditch  Co.  v. 
oommon  appropriating  water  by  means     Bennett,  30  Ore.  59,  45  Pae.  Eep.  472, 
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the  entire  country  to  permit  persons  making  appropriations  to 
use  the  same  ditch  in  making  the  diversion  from  the  natural  stream 
as  far  as  practicable.  If  this  was  not  the  case  the  whole  country 
would  be  cut  up  by  individual  ditches.  In  many  States  it  is  pro- 
vided by  statute  that  the  later  appropriators  may  use  the  works 
and  ditches  already  constructed  upon  certain  conditions.  They 
then  may  conduct  the  water  as  far  as  possible  in  the  main  ditch, 
and  from  thence  by  other  ditches  to  their  own  lands.2 

In  most  jurisdictions  one  ditch  owner  will  be  compelled  in 
proper  condemnation  proceedings  to  share  his  ditch  with  another 
seeking  a  right  of  way  through  the  same.^  This  subject,  how- 
ever, will  be  discussed  under  that  of  rights  of  way  over  private 
lands.* 

§  684.  Corporations — In  general. — The  questions  involved  as  to 
the  powers  and  rights  of  corporations  relative  to  the  acquisition 
of  water  rights  and  the  use  and  disposal  of  waters,  the  construc- 
tion of  the  necessary  works,  the  acquisition  of  rights  of  way  over 
both  public  and  private  lands,i  and  other  rights,  are  so  many  and 
varied  in  the  Western  States  that  we  have  thought  it  best 
to    consider    these    questions    in    separate    chapters    under    their 

60  Am.  St.  Rep.  777,  where  the  Court  Am.  St.  Eep.  101 ;  Norman  v.  Corbley, 

held  that  the  extensions  of  an  irrigat-  32    Mont.    195,    79    Pac.    Eep.    1059; 

ing  ditch  made  for  the  benefit  of  later  Feeney  v.   Chester,   7   Idaho   324,   63 

appropriators,   as   well  as   the  appro-  pac.  Eep.  192;   BuUerdick  v.  Herms- 

priations  themselves,  must  be  eonsid-  meyer,   32   Mont.   541,   81   Pac.   Eep. 

ered  individual  rights,  where  the  con-  ooa 

templated  use  of  the  ditch  did  not  ^^^  appropriations  by  tenants  in 
comprehend  later  appropriations. 


common,    see   Part   XII,    Sees.    1453- 
1458. 


See,  also,  Weill  v.  Baldwin,  64  Cal. 
476,  2  Pac.  Eep.  249. 

See,  also,  on  same  subject  contracts  ^  See  for  laws  of  respective  States, 

and  agreements  between  appropriators.  Part  XIV. 

Sees.  922,  923.  3  Clark   v.    Nash,    198    U.    S.    361, 

See,  also,  Eomminger  v.  Squires,  9  49  L.  Ed.  1085,  25  Sup.  Ct.  Eep.  676 ; 

Colo.  327,  12  Pac.  213;  Farmer's  High  affirming  Id.,   27  Utah   158,   75   Pac. 

Line  C.  &  E.   Co.  v.   Southworth,   13  Eep.  371,  1  L.  E.  A.,  N.  S.,  208,  101 

Colo.  Ill,  21  Pac.  Eep.  1028,  4  L.  E.  Am.  St.  Eep.  953. 

A.  767 ;  Patterson  v.  Brown  &  Cham-  4  See  Chap.  52,  Sec.  972. 

pion  D.  Co.  3  Colo.  App.  511,  34  Pac.  l  For    rights    of    way    over    public 

Rep.  769 ;  Fitzell  v.  Leaky,  72  Cal.  477,  lands,  see  Chap.  51,  Sees.  927-971. 

14  Pac.  Rep.  198;  Telluride  v.  Davis,  For  rights  of  way  over  private  lands, 

33  Colo.  355,  80  Pac.  Rep.  1051,  108  see  Chap.  52,  Sees.  972-993. 
75 — Kin.  on  Irr. 
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respective  heads,  and,  for  the  purposes  of  this  work,  corporations 
may  be  divided  into  public  2  and  private.^  Public  corporations 
may  be  divided  into  what  are  considered  strictly  public,  and  munici- 
pal. Private  corporations  we  will  divide  into  two  classes :  First, 
corporations  which  are  organized  solely  for  the  mutual  benefit  of 
their  stockholders,  or  "mutual  corporations";*  and,  second,  those 
which  are  organized  for  the  purpose  of  furnishing  water  to  others 
than  to  their  stockholders,  and  for  the  express  purpose  of  profit.^ 
In  general,  we  will  only  say  in  this  place  that  all  of  the  cor- 
porations named  above,  under  certain  limitations  and  restrictions 
imposed  by  the  constitutions  and  laws  of  the  States  under  which 
they  are  organized,  and  of  the  States  where  their  operations  are  be- 
ing carried  on,  and'  by  their  own  articles  of  incorporation  or  char- 
ters, have  the  right  to  appropriate  the  waters  of  the  natural  streams 
and  other  bodies  of  water,  and  to  apply  them  to  beneficial  uses  or 
purposes,  or  to  furnish  such  water  to  individuals  who  will  so  apply 
it.  As  an  individual  may  appropriate  such  waters  to  be  used  for 
beneficial  purposes,  there  is  no  reason  why  a  number  of  individuals,^ 
either  associated  together  as  voluntary  unincorporated  associations, 
or  as  copartners,  or  as  formally  incorporated  under  the  laws  of 
some  State,  may  not  do  the  same  thing. '^  The  rights,  powers,  and 
duties  of  all  corporations,  both  public  and  private,  will  be  discussed 
in  another  portion  of  this  work.^ 

§  685.  Appropriations  by  aliens.— An  alien  may  appropriate 
water  and  may  hold  the  ditch  and  water  right  until  he  has  for- 
feited the  same  by  a  proceeding  termed  "office  found,"  brought 
by  the  State  to  declare  such  forfeiture.^    The  alienage  of  a  person 

2  For  rights  of  public  corporations,  188  TJ.  S.  545,  47  L.  Ed.  588,  23  Sup. 
see  Chaps.  70,  71,  Sees.  1386  et  seq.         Ct.  Eep.  338,  affirming  Id.,  10  N.  M. 

See,  also,  Irrigation  Districts,  Chap.  177,  61  Pae.  Eep.  357;'  Hagerman  Irr. 
70,  Sees.  1386,  et  seq.  Co.  v.  McMurray,  N.  M.'  , 

3  For  control  by  incorporated  com-      113  Pae.  Eep.  823. 

panics,  see  Chaps.  72,-  et  seq.  8  For  private  corporations,  see  Part 

4  For  mutual  corporations,  see  Part     XII. 

XH,  Sees.  1453,  1463.  1  Quigley  v.  Birdseye,  11  Mont.  439, 
8  For  corporations  for  profit,  see  28  Pae.  Eep.  741 ;  Santa  Paula  Water- 
Part  XIII.  works  V.  Peralta,  113  Cal.  38,  45  Pao. 
6  See  Tenants  in  Common,  Part  Xn.  Eep.  168.  ' '  The  silent  acquiescence 
For  partnerships,  see  Part  XII.  with  which  the  Government,  prior  to 
T  GKitierres  t.  Albuquerque  etc.  Co.,  the  Act  of  Congress  of  July  26,  1866, 
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is  a  matter  between  him  and  the  Government,  and  until  "office 
found,"  private  individuals  are  not  at  liberty  to  treat  his  appro- 
priation as  void,  or  that  the  water  itself  is  still  open  to  appropria- 
tion by  another.2  Hence  it  must'  foUow  that  until  forfeiture  by 
"office  found"  an  alien  may  convey  a  good  title  of  a  water  right,, 
founded  upon  an  appropriation  made  by  him,  to  his  grantee.^  So, 
again,  if  the  original  appropriator  of  water  was  a  citizen  of  the 
United  States,  such  water  right  may  be  acquired  by  an  alien  by  a 
conveyance  from  the  appropriator.^ 

§  686.  Title  to  the  soil  in  appropriators  unnecessary. — ^As  we 
have  discussed  in  a  previous  chapter,  under  the  common  law,  ripa- 
rian rights  including  the  use  of  water  vest  in  the  proprietor  by 
virtue  of  "his  actual  ownership  of  the  land  bordering  upon  the 
stream,  lake,  or  other  body  of  water,  as  an  incident  to  the  soil 
owned  by  him ;  and,  without  this  ownership,  there  can  be  no  riparian 
rights,  either  as  to  the  use  of  the  water  or  other  rights,  recognized 
by  the  common  law.^  In  the  discussion  of  the  Arid  Region  Doc- 
trine of  appropriation  it  must  be  borne  in  mind  that  the  owner: 
ship  of  water  rights,  in  the  Western  States,  does  not  depend  upon 
a  legal  title,  or,  in  fact,  any  title  to  lands  bordering  upon  a  stream, 
or  upon  the  title  or  ownership  to  any  lands  elsewhere,  but  is  simply 

regarded  the  appropriation  of  water  t.  Hunter's  Lessee,  H  TJ.  S.  7  Cranoh 

on  its  lands,  as  well  as  the  express  603,  3  L.  Ed.  453;  Phillips  v.  Moore, 

recognition  extended  by  that  statute  100  TJ.  S.  208,  25  L.  Ed.  603;  Craig 

to  rights  so  acquired,  did  not  discrimi-  v.  Badford,  16  V.  S.  3  Wheat.  594, 

nate   between   Trojan   and    Tyrian, —  4  L.   Ed.   467;    Mooers   v.   White,    6 

citizens  or  aliens. ' '  Johns.  Ch.  360 ;  1  Washburn  on  Beal 

2  Santa  Paula  Waterworks  v.  Per-  Property,  79,  and  cases  cited, 

alta,  supra.  3  Quigley  v.  Birdseye,  11  Mont.  439, 

See,  also,  Norris  t.  Hoyt,  18  Cal.  28  Pao.  Eep.  741. 

217;  Bacouillat  v.  Sansevain,  32  Cal.  See,  also,  WulfE  v.  Manuel,  9  Mont. 

376;  Wulfl  V.  Manuel,  9  Mont.  279,  279,  23  Pae.  Bep.  723. 

23    Pac.   Bep.    723;    Tibbitts    v.    Ah  4Lavery  v.  Arnold,  36  Ore.  84,  57 

Tong,  4  Mont.  536,  2  Pac.  Bep.  759;  Pac.  Eep.  906,  58  Pae.  Bep.  524. 

Cross  V.  Del  Valle,  68  TJ.  S.  1  Wall.  For    the    sale  and  conveyances   of 

56,  17  L.  Ed.  515;  Osterman  v.  Bald-  water  rights,  see  Sees.  994-1032. 

win,  73  TJ.  8.  6  WaU.  116,  18  L.  Ed.  i  Eor  riparian  rights  as  an  incident 

730.  to  the  soil,  see  Sees.  451,  458. 

An  alien  enemy  may  take  lands  in  For  irrigation  as  a  riparian  right, 

Virginia  by  devise,  and  hold  the  same  see  Sees.  498-525. 
until  of&ee  found.    Fairfax's  Devisee 
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a  possessory  right,  acquired  by  an  appropriation  and  diversion  of- 
the  waters  of  a  stream  and  consummated  by  its  application  to 
some  beneficial  use  or  purpose,  either  by  the  appropriator  himself 
or  by  some  consumer  acquiring  his  right  from  the  appropriator.^ 
.The  appropriator  need  not  be  the  owner  of  any  land  in  order  to 
make  a  valid  appropriation.  Corporations  may  be  organized  for 
the  express  purpose  of  appropriating  the  waters  of  some  stream 
and  selling  the  right  to  use  ike  water  to  consumers,  without  the 
title  or  ownership  of  any  land,  except  the  bare  easement  over  the 
lands  of  others  for  their  ditches  and  other  works.^ 

This  subject  was  discussed  in  a  recent  Utah  case,*  in  which  the 
•Court  said:  "In  order  that  the  appropriator  may  be  entitled  to 
the  use  of  such  water,  it  is  not  essential  that  he  should  have 
located  or  taken  possession  of  any  tract  or  parcel  of  the  public 
domain  bordering  upon  the  stream  or  lake  from  which  the  ap- 
propriation is  made,  or  that  he  even  have  an  interest  in  or  to 
the  lands  proposed  to  be  irrigated,  if  such  be  the  beneficial  pur- 
pose of  the  appropriation.  An  appropriation  may  be  made  of  such 
water  for  the  irrigation  of  lands  not  situated  upon  or  near  the 
stream  or  lake  from  which  it  is  taken,  and  the  water  may  be 
conducted  by  means  of  ditches  or  channels,  or  otherwise,  across 
the  intervening  public  lands,  to  irrigate  lands  possessed  by  the 
appropriator  or  others,  or  he  may  sell  and  dispose  of  the  water 
thus  conducted  to  others  to  use  it  for  a  beneficial  purpose  on 
claims  or  lands  possessed  or  owned  by  them,  or  in  which  they  have 
an  interest,  and  upon  which  the  water  may  be  and  is  applied  for 
a  beneficial  purpose.  These  views  are  discussed  and  enlarged  upon 
by  Mr.  Kinney  in  his  work  on  Irrigation."  " 

2  For  Arid  Region  Doctrine  of  ap-  B  Citing  Kinney  on  Irrigation,  Ist 
propriation,  see  Chap.  31,   Sees.  585-      Ed.,  Chaps.  6,  7. 

594.  See,  also,  Offield  v.  Ish,  21  Wash. 

i'or   the   nature   of   the   right,   see  277,   57   Pae.   Rep.    809;    Thomas   v. 

Sees.  586,  587.  Guiraud,  6  Colo.  530;  Oppenlandor  Y. 

For    Congressional    Acts    and    eon-  Left   Hand  Diteh  Co.,   18  Colo.   142, 

struetion  thereof,  see  Sees.  611-619.  31  Pae.  Rep.  854;  Hammond  v.  Rose, 

3  Gutierres  v.  Albuquerque  L.  &  Irr.  11  Colo.  524,  19  Pae.  Rep.  466,  7  Am. 
Co.,  188  TJ.  8.  545,  47  L.  Ed.  588,  St.  Rep.  258;  De  Neeoehea  v.  Curtis, 
23  Sup.  Ct.  Rep.  338;  affirming  Id.,  80  Cal.  397,  20  Pae.  Rep.  563,  22  Pae. 
10  N.  M.  77,  61  Pae.  Rep.  357.  Rep.   198;   Wells  v.   Mantes,   99  Cal. 

4  Sowards  v.  Meagher,  37  Utah  212,  583,  34  Pae.  Rep.  324. 

108  Pae.  Rep.  1112.  But  see  Avery  v.  Johnaon,  59  Wash. 
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This  subject  will  be  more  thoroughly  discussed  in  our  chapter 
upon  the  nature  of  the  right  of  appropriation.  ^ 

§  687.  Squatters'  rights. — The  term  "squatters"  is  used  in  the 
authorities  to  designate  two  classes  of  persons.  First,  those  who 
settle  upon  the  unsurveyed  lands  of  the  United  States,  with  the 
intent  of  filing  upon  the  land  when  it  is  surveyed  by  the  Govern- 
ment and  opened  for  settlement ;  and,  second,  those  who  settle  tem- 
porarily upon  the  land  without  any  'intent  of  making  a  permanent 
settlement,  but  are  here  one  year  and  there  the  next.^  A  squatter 
or  settler  upon  the  unsurveyed  lands  of  the  United  States  has 
never  been  regarded  as  a  trespasser,  and  in  many  instances  the 
settlement  upon  the  lands  has  been  the  inception  of  his  title,  a 
preference  right  being  given  him  to  make  his  proper  filing  within 
a  specified  time  after  the  lands  are  opened  for  settlement.  Again, 
no  title  to  the  land  being  required  to  obtain  the  right  to  make 
appropriations  of  water,^  a  squatter  may  make  a  valid  appropria- 
tion of  the  waters  of  the  natural  streams  for  the  purpose  of  irri- 
gating the  public  lands  occupied  by  him,  or  for  any  other  bene- 
ficial use  or  purpose.3  And,  as  long  as  he  remains  in  possession 
of  the  lands,  he  can  maintain  his  right  to  the  use  of  the  waters  to 

332,  109  Pae.  Eep.  1028,  where  it  is  weard  t.  Pacific  etc.  Co.,  49  Ore.  157, 

said:     "If   a    party    seeks    to    claim  88  Pac.  Rep.  963. 

water  for  irrigating  agricultural  land  But  see  the  case  of  Avery  t.  John- 
by  expropriation,  he  must  own  the  son,  59  Wash.  332,  109  Pac.  Eep.  1028, 
land  sought  to  be  irrigated,  or  be  an  where  the  Court  used  the  word  ' '  squat- 
actual,  bona  fide  settler  having  a  pos-  ter"  for  "trespasser"  in  the  case  of 
sessory  interest."  one  illegally  occupying  land  on  an  In- 

For  rights  of  private  corporations,  dian  reservation,  prior  to  the  opening 

see  Part  XII.  of  the  same  for  settlement. 

Por  rights  of  way,  see  Chaps.  51,  52,  For  the  rights  of  trespassers  to  ap- 

Secs.  927-993.  propriate  water,  see  Sec.  688. 

6  See  Chap.  41,  Sees.  757-774.  See   the   ease   of   Meng   v.   Coffey, 

iFor   settlement    upon   unsurveyed  67  Neb.  500,  93  N.  W.  Eep.  713,  60 

lands,  see  Sec.  445.  L.  E.  A.  910,  108  Am.  St.  Eep.  697, 

•  2  See  Sees.  766,  767.  where  the  Court  held  that  in  Nebraska 

3  McDonald  v.  Lannen,  19  Mont.  78,  a  squatter  who  has  appropriated  water 

47  Pac.  Eep.  648;   Hough  v.  Porter,  for  n  less  period  than  ten  years — th« 

51  Ore.  318,  98  Pac.  Eep.  1083;  Wood  statutory  period  of  prescription — can 

T.  Lowney,  20  Mont.  273,  50  Pac.  Eep.  not    maintain   an    exclusive    right   as 

794;  Hindman  v.  Eizor,  21  Ore.  112,  against  other  settlers  upon  the  same 

27  Pae.  Eep.  13;  Eowland  v.  Williams,  stream;  but,  if  he  afterwards  receives 

23  Ore.  515,  32  Pac.  Eep.  402  j  Sea-  his  patent  to  the  laud,  be  may  count 
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irrigate  the  same.  Some  of  the  courts  also  hold  that,  even  upon 
the  sale  of  the  possession  of  his  lands  or  the  abandonment  of  the 
same,  a  squatter  may  sell  his  water  right  and  the  transferee 
will  have  the  benefit  of  the  priority  of  the  appropriation.'*  This, 
however,  runs  us  into  another  question,  which  will  be  discussed 
hereafter.  5  However,  the  right  of  an  approjjriator  of  water  can 
not  be  tacked  to  that  of  a  mere  squatter,  who  has  abandoned  the 
land.  6  Where  a  squatter  af toward  obtains  title  to  the  lands  in 
his  possession  he  takes  the  same,  subject  to  any  vested  and  ac- 
crued water  rights,  and  rights  of  way  for  ditches  and  canals,  rec- 
ognized and  acknowledged  by  the  local  customs,  laws,  and  deci- 
sions, or  as  provided  by  law.'^ 

§  688.  Rights  of  trespassers. — Even  trespassers  upon  the  lands 
owned  by  others  may  make  valid  appropriations  of  water,  pro- 
vided that  the  appropriation  has  the  requisite  priority,  and  the 
water  is  used  for  some  beneficial  purpose.  ^  The  water  may  be 
used  for  the  irrigation  of  the  lands  trespassed  upon  while  the  tres- 
passer has  possession  of  the  same,  and  after  he  has  been  ejected 
he  may   change   the   place   of  use  to  other  lands.^    As  was  said 

the  time  during  wMeh  he  appropriated  See,  also,  for  rights  of  way,  Sees, 

the  water  as  a  mere  squatter  in  mak-  972-993. 

ing  out  the  statutory  period  of  pre-  Lands  taken  subject  to  water  rights, 

scription.  °^^-  ^^'• 

4  McDonald   v.   Lannen,   and   other  Congressional    Acts    of    1866    and 
cases  cited  supra.  ^®^°'  ^"^  construction,  Sees.  611-619. 

,  -c       .,  ,  ,  -.1  Smith  V.   Logan,   18   Nev.   149,   1 

5  Per  the   sale  and  conveyance   of     _       _        „„„      ,-,,     -r     .   ™.    ^ 

.  ,  ^  „         „„,   '  „„  Pae.  Eep.  678;  Alta  L.  &  W.  Co.  v. 

water  rights,  see  Sees.  994-1032.  ^^^^J  gg  ^^j  ^^  p^^ 

enough    V.    Porter,    51    Ore.    318,  g^g^  ^0  Am.  St.  Eep.  217;  Seaweard 

98  Pac.  Eep.  1083;  Head  v.  Hale,  38  ^.  p^^jfi^  lj^^  gto^^  Co.,  49  Ore.  157, 

Mont.  302,  100  Pac.  Eep.  222,  where  a  88  Pac.  Eep.  963;  Patterson  v.  Eyan, 

squatter    appropriated    water    for    a  37   Utah    410,    108    Pac.   Eep.    1118; 

placer   mining   claim  and   afterwards  Hutchinson  v.  Watson  D.  Co.,  16  Idaho 

died,  leaving  the  land  vacant,  and  it  484,  101  Pac.  Eep.  1059,  133  Am.  St. 

was  held  that  the  rights  of  a  subse-  Eep.  125;  Sternberger  v.  Seaton  Moud- 

quent  appropriator  did  not  relate  baek  tain  etc.  Co.,  45  Colo.  401,  102  Pac. 

to  the  original  rights  of  the  squatter.  Eep.  168. 

Por    the    right    of    tacking   rights,  See,  also,   Snyder  v.   Colorado  etc. 

lee  See.  787.  Co.,  181  Fed.  Eep.  104,  C.  C.  A.  136. 

7  Farmers'  High  Line  C.  &  E.  Co.  2  For  change  of  place  of  use,  see 

T.  Moon,  22  Colo.  560,  45  Pac.  Eep.  Sees.  867,  868. 

See,  also,  cases  cited,  supra. 
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by  the  Utah  Court:  "But  the  authorities  are  to  the  effect  that 
even  trespassers  upon  land  may  acquire  the  exclusive  right  to  the 
use  of  water  that  is  used  either  to  irrigate  such  land  or  is  used 
thereon  for  other  purposes,  and  that  such  a  right,  when  once  ac- 
quired, is  paramount  to  the  rights  of  the  true  owner  or  claimant, 
when  he  is  dispossessed  of  the  land,  and  the  water  claimant  may 
divert  and  use  the  water  elsewhere  than  on  the  land  if  he  can  so 
divert  and  use  it. "  ^ 

The  water  right  acquired  by  a  trespasser  upon  the  lands  of 
another  and  used  on  the  lands  while  the  trespasser  is  in  possession 
of  the  same  do  not  become  appurtenant  to  them.*  But  the  use 
of  water  upon  land  to  which  it  is  already  appurtenant  by  one 
who  is  a  trespasser  thereon  will  not  give  him  such  a  right  in  the 
water  that  he  may  thereafter  divert  it  from  the  land;  or,  upon 
being  ejected  from  the  land,  he  may  convey  to  a  stranger  a  legal 
title  in  the  water  or  in  the  use  thereof.^  No  rights  to  the  use  of 
the  water  can  be  acquired  by  a  trespasser,  against  the  rights  of  the 
owner  of  the  land.®  It  is  only  when  a  trespasser  institutes  an  in- 
dependent right  to  the  use  of  the  water  and  one  which  is  not  hos- 
tile to  the  owner  of  the  land  that  the  right  can  be  maintained. 

§  689.  Rights  of  lessees. — Lessees  may  also  appropriate  water 
and  the  right  inures  to  their  own  benefit,  and  not  to  the  lessors, 

3  Patterson  v.  Eyan,  37  Utah,  410,  v.  Emerson,  89  Cal.  456,  26  Pac.Eep. 
108  Pac.  Eep.  1118,  citing  Smith  v.  968;  Eichards  v.  Dower,  64  Cal.  62, 
Logan,  18  Nev.  149,  1  Pae.  Eep.  678;  28  Pac.  Eep.  113;  BaU  v.  Kehl,  95  Cal. 
Alta  Land  etc.  Co.  v.  Hancock,  85  Cal.  gog,  30  Pac.  Eep.  780 ;  Taylor  v.  Ab- 
219,  24  Pac.  Eep.  645,  20  Am.  St.  ^^g^^^  ^Qg  gal.  421,  37  Pac.  Eep.  408; 
Eep.  217;  Santa  Paula  Waterworks  v.  j^^q^^^^  ^_  Brown,  106  Cal.  660,' 670, 
Peralta,  113  Cal.  38,  45  Pac.  Eep   168; 

Avery  v.  Johnson,  59  Wash.  332,  109  /         10  n^     ^   ,n    .,  -d 

T,        T,        -./^no     o     J  n  1        i.»  Sloan  V.  Clancy,  19  Mont.  70,  47  Pap. 

Pae.  Eep.  1028;   Snyder  v.  Colo.  etc.  „„,     „  „, ,       I    ^   „ 

Co.,  181  Fed.  Eep.  62, C.  C.  A.  -.  ^^P"  ^34 ;  Emerson  v.  Eldorado  D.  Co., 

4  See  cases,  supra.  18  Mont.  247,  44  Pac.  Eep.  969;  St. 

5  Alta  L.  &  W.  Co.  V.  Hancock,  85  Helena  W.  Co.  v.  Forbes,  62  Cal.  182, 
Cal.  219,  24  Pac.  Eep.  645,  20  Am.  St.  45  Am.  Eep.  659 ;  Smith  v.  Deniff, 
Eep.  217.                •  24  Mont.  20,  60  Pae.  Eep.  398,  50  L. 

6  Last  Chance  Water  Ditch  Co.  v.  E.  A.  737,  81  Am.  St.  Eep.  408;  Id., 
HeUbron,  86  Cal.  1,  26  Pae,  Eep.  523 ;  23  Mont.  65,  57  Pae.  Eep.  557. 
Hanson   v.    McCue,    42    Cal.    303,    10  See,   also,   for   acquiring  rights   of 
Am.    Eep.    299;    Correa    v.    Frietas,  way.  Sees.  927-993. 

42  Cal.  339;  Lakeside  D.  Co.  v.  Crane,  For  right  of  injunction  against  tres- 

80  Cal.  181,  22  Pac.  Eep.  76;  Walker     passers,  Part  XIII. 
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unless  there  should  be  some  provision  in  the  lease  to  the  contrary, 
in  which  case  the  contract  will  govern,  i  While  occupying  the 
lands  of  their  lessors,  lessees  appropriating  water  may  use  the 
same  for  the  irrigation  of  the  lands  of  their  landlord,  and  unless 
the  contract  of  lease  otherwise  provides,  upon  relinquishing  this 
land  they  may  transfer  the  use  of  the  water  to  other  lands,  or 
may  sell  their  rights  to  some  one  else,  and  give  a  good  title  therefor. 
In  a  recent  case  in  Colorada,^  +]ig  Court  held  that  the  question 
as  to  the  title  of  a  water  right  acquired  by  a  tenant  at  will  could 
not  be  raised  by  the  owner  of  the  land,  for  the  reason  that,  even 
if  the  tenant  did  not  own  the  water  right,  such  fact  did  not  vest 
the  title  to  the  same  in  the  landlord.^ 

1  See  for  eontraots,  Sees.  917-926.         963 ;   Sayre  ▼.  Johnson,  33  Mont.  15, 

2  Cooper  T.   Shannon,  36  Colo.   98,      81  Pae.  Eep.  389. 

85  Pao.  Eep.  175,  118  Am.  St.  Eep.  95.         For  the  leasing  of  water  rights,  see 

3  See,  also,  Seaweard  v.  Pacific  Live      Sees.  1025,  1026. 
Stock  Co.,  49  Ore.  157,  88  Pac.  Sep. 
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THE  PURPOSE  OF  THE  APPROPRIATION. 

S  690.  Scope  of  chapter— What  is  a  beneficial  use? 

§  691.  In  general. 

§  692.  Domestic  purposes — Definition  and  limitations. 

§  693.  For  irrigation. 

§  694.  For  all  mining  purposes. 

§  695.  For  the  furnishing  of  power — ^Light — Heat. 

§  696.  For  all  municipal  uses. 

§  697.  Appropriations  for  the  purpose  of  health,  recreation,  and  beauty — 

Lawns  and  parks. 
I  698.  For  use  by  railroads. 
§  699.  For  making  ice. 
§  700.  For  the  propagation  of  fish. 
§  701.  Water  can  not  be  appropriated  for  drainage. 
§  702.  Temporary  appropriation  to  preserve  works — ^Flushing  ditch. 
§  703.  Appropriation  may  be  made  for  the  sale  of  water. 
§  704.  Appropriation  for  storage. 
i  70a.  An    appropriation   can   not   be    made   for    mere    speculation   and' 

monopoly. 

§  690.  Scope  of  chapter — What  is  a  beneficial  use. — ^In  this 
chapter  we  will  discuss  the  various  purposes  for  which  water  may 
be  appropriated  under  the  Arid  Region  Doctrine  of  appropriation. 

And,  in  general,  we  will  say  that  any  purpose  which  is  useful 
or  beneficial  may  be  the  object  of  such  appropriations.  In  some 
States,  however,  certain  uses  are  given  preference  right  by  statute, 
but  where  this  is  not  the  ease  as  a  general  thing  any  use  which 
is  beneficial  may  claim  its  right  in  the  order  of  its  priority  with 
the  other  rights  claimed  from  the  same  stream.  As  we  stated  in 
the  first  edition  of  this  work:i  "The  purpose  contemplated  for 
the  use  of  the  water  may  be  irrigation  for  agricultural  or  horti- 
cultural purposes,  mining,  milling,  manufacturing,  domestic,  or 
any  other  purpose  for  which  water  is  needed  to  supply  the  natural 
and  artificial  wants  of  man,  provided  it  be  for  a  beneficial  use." 
And,  as  was  said  in  a  recent  Federal  case  ■?•    ' '  The  courts  have  not 

1  Kinney  on  Irrigation,  1st  Ed.,  See,  Water  k  Power  Co.,  181  Fed.  Eep. 
150.  1011. 

2  Cascade     Town     Co.     r.     Empire 

(1193) 
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defined,  because  as  yet  they  are  unable  to  define,  the  exact  bounda- 
ries of  the  territory  known  as  'beneficial  use.'  "*  Therefore,  as 
to  what  is  a  beneficial  use  must  depend  upon  the  facts  and  cir- 
cumstances surrounding  any  particular  use,  until  that  use  has 
been  defined  by  the  courts  as  beneficial. 

§  691.  In  general. — The  purposes  for  which  water  may  be  ap- 
propriated are  many.  And  in  %eneral  it  may  be  said  that  under 
the  Arid  Region  Doctrine  of  appropriation  water  may  be  legally 
appropriated  for  any  beneficial  use  or  purpose.  The  Act  of  Con- 
gress of  1866  1  names  the  "use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes."  The  Desert  Land  A.ct  names 
the  uses  of  "irrigation,  mining,  and  manufacturing  purposes."  It 
will  be  noticed  that  the  Federal  statutes  give  no  preference  to  any 
of  the  uses  to  which  the  water  may  be  applied.  Also,  the  Supreme 
Court  of  the  United  States  in  discussing  the  subject  in  one  of 
the  early  cases,^  held  to  the  same  effect  in  the  language  used  by 
Mr.  Justice  Field,  in  rendering  the  opinion  of  the  Court,  in  which 
he  said:  "It  has  been  held  generally  throughout  the  Pacific  States 
and  Territories  that  the  right  to  water  by.  prior  appropriation  for 
any  beneficial  purpose  is  entitled  to  protection.  Water  is  diverted 
to  propel  machinery  in  flourmills  and  sawmills,  and  to  irrigate 
land  for  cultivation,  as  well  as  to  enable  miners  to  work  their 
mining  claims;  and  in  all  such  cases  the  right  of  the  first  appro- 
priator,  exercised  within  reasonable  limits,  is  respected  and  en- 
forced." But,  upon  the  other  hand,  there  can  not  be  a  valid  ap- 
propriation of  water  unless  there  is  an  intent  upon  the  part  of 
the  appropriator  to  apply  the  same  to  some  useful  or  beneficial 
purpose,  followed  up  with  the  actual  application  to  such  purpose, 
within  a  reasonable  time.^  Hence,  it  follows  that  the  courts  hold 
that  the  mere  passive  acceptance  of  water  as  it  flows  at  times  into 
one's  ditch  when  another  appropriator  does  not  wish  to  use  it, 

8  Quoting   from   the   brief    of   the  S  For   application   of   water  for   a 

learned  solicitor  for  the  complainant,  beneficial  purpose,  Sees.  725-728. 

Mr.  E.  P.  Ware.  Por  purposes  for  which  water  may 

1  See  Sees.  611-619.  be    appropriated,    see   sections   under 

2  Basey  v.  Gallagher,  87  TJ.  S.  20  this  chapter. 
"Wall.  670,  22  L.  Ed.  452,  1  M6rr.  Min. 

Rep.  683. 
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without  any  intent  to  use  it  for  a  beneficial  purpose,  does  not 
constitute  a  valid  appropriation.* 

Some  of  the  States,  however,  have  by  their  constitutions  or  stat- 
utes, given  preference  rights  to  certain  uses,  and  usually  naming 
the  right  to  use  the  water  for  domestic  purposes  as  the  first.^  In 
this  chapter  we  will  discuss  in  detail  the  various  uses  for  which 
water  may  or  may  not  be  appropriated. 

§  692.  Domestic  purposes — Definition  and  limitations. — In  all 
the  Western  States  water  may  be  appropriated  for  domestic 
purposes.  This  use  may  be  defined  as  a  use  similar  to  that 
which  a  riparian  owner  has,  under  the  common  law,  to  take 
water  for  himself,  his  family,  or  his  stock,  and  the  like.^  The  right 
is  based,  however,  upon  the  same  differences,  compared  to  the 
right  under  the  common  law,  as  are  the  other  rights  which  may 
be  acquired  to  the  use  of  water  under  the  common  law  and  under 
the  Arid  Region  Doctrine  of  appropriation.  The  first  is  based 
upon  the  ownership  of  the  soil  through  which  or  adjoining  which 
the  stream  flows,  as  an  incident  thereto,  while  the  second  is  by 
virtue  of  an  appropriation  for  that  purpose  under  the  doctrine  of 
appropriation,  and  without  regard  to  ownership  on  the  stream. 
Even  without  stat.utory  regulations,  the  right  to  appropriate  water 
for  domestic  purposes  is  not  without  its  limitations.  The  water 
must  be  used  in  a  reasonable  manner  and  no  more  can  be  appro- 
priated for  a  purpose,  even  where  it  is  prior,  than  will  reason- 
ably meet  the  demands.  It  is  such  a  use  as  ordinarily  involves 
but  little  interference  with  the  water  of  a  stream  or  its  flow,  and 
does  not  contemplate  the  diversion  of  large  quantities  of  water  in 

4  Smith  Canal  or  Ditch  Co.  v.  Colo-  i  For  rights  of  riparian  owners,  see 
rado  Ice  &  Storage  Co.,  34  Colo.  485,      Sec.  488. 

82  Pac.  Rep.  940,  3  L.  R.  A.,  N.  S.,  Crawford  v.  Hathaway    (Hall),   67 
1148.  Neb.  325,  93  N.  W.  Rep.  781,  60  L.  R. 
For    the    appropriation    of    waste  A.  889,  108  Am.  St.  Rep.  647;  Mont- 
water,  see  See.  661.  rose  Canal  Co.  v.  Loutsenheizer  D.  Co., 

5  For  preference  rights,  see  Sec.  791.  23  Colo.  233,  48  Pac.  Rep.  532. 

For  right  to  use  water  for  domestic  For  domestic  uses  under  the  com- 

purposes,  under  the  common  law,  see  mon  law,  see  Sees.  486-488. 

Sees.  486-488.  For  preference  right  for  domestic 

See,  also,  laws  of  the  States,  Part  use,  see  Sec.  793. 
XIV. 
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canals  or  pipe  lines.2  Hence,  it  has  been  held  that  the  appropria- 
tion by  a  company,  of  a  large  pbrtion  of  the  waters  of  a  stream, 
for  the  purpose  of  furnishing  water  to  a  municipality  for  general 
municipal  purposes,  including  sprinkling  the  streets  and  furnish- 
ing power  for  a  lighting  plant,  and  for  flushing  sewers,  is  not 
for  a  domestic  purpose  within  the  terms  of  a  statute  permitting 
an  appropriation  for  such  purposes.^  However,  as  we  shall  see 
in  a  future  section,  water  maj^be  appropriated  for  general  munici- 
pal purposes,  which  will  include  domestic  purposes,  and  that,  too, 
either  by  the  municipality  itself,*  or  by  a  corporation  for  sale  to 
the  municipality  or  to  its  inhabitants.^  But  where  the  appropria- 
tion is  made  for  domestic  purposes  only,  it  is  the  better  rule  to 
keep  within  the  above  definition  and  use.  Where  there  is  no  statu- 
tory preference  given  for  domestic  use,  the  use  may  be  changed 
from  domestic  purposes  to  some  other  purpose.^  And,  upon  the 
other  hand,  where  water  is  appropriated  for  some  other  purpose, 
and  is  actually  used  for  culinary  and  domestic  purposes,  it  is  of 
itself  sufficient  to  establish  a  beneficial  use  of  the  water. ''^ 

§  693.  For  irrigation. — One  of  the  principal  uses  for  which 
water  has  been  and  may  be  appropriated,  in  all  of  the  States 
where  the  Arid  Region  Doctrine  of  appropriation  is  in  force, 
is  for  the  irrigation  of  land.  This  must  be  conceded  by  aU, 
and  to  cite  authorities  upon  this  plain  proposition  would  only 
be  a  repetition  of  what  has  been  cited  many  times  in.  this  work 
to  sustain  the  various  phases  of  the  question. 

But  there  is  a  decided  distinction  between  the  question  of  right 
to  appropriate  water  for  irrigation  and  the  question  as  to  what 

2  See,  also,  Broadmoor  Dairy  &  Live  Schwab  v.  Beam  (Colo.),  86  Fed.  Eep. 
Stock   Co.   V.   Brookside   W.   &   Imp.,      41,  19  Morr.  Min.  Kep.  279. 

24  Colo.  541,  52  Pac.  Eep.  792;  Pat-  4  See.  696. 

terson  v.  Eyau,  37  Utah  410,  108  Pac.  5  Sec.  696.     See,  also.  Chap.  71. 

Eep.  1118.  6  For  preference  right  for  domestic 

3  Crawford    v.    Hathaway     (Hall),  purposes,  see  See.  793. 

supra.  For   right   to   change   the  use,  see 

But  see  appropriation  for  municipal  Sees.  869-872. 

use,  Sec.  696.  7  Silver  Peak  Mines  v.  Valealda,  79 

The    business    of    making    electric  Fed.  Eep.  886. 

lights  and  generating  power  for  the  For    the    preference    right    to    use 

same  is  a  manufacturing  purpose,  and  water  for  domestic  purposes,  see  See. 

can  not  be  classed  as  a  domestic  use.  793, 
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constitutes  an  actual  appropriation  for  irrigation.  The  law  permits 
the  appropriation  of  water  only  for  some  beneficial  use  or  purpose. 
Hence  it  follows  that  water  can  only  be  appropriated  for  that  pur- 
pose when  it  assists  in  the  raising  of  some  useful  crop.  This 
need  not  necessarily  be  what  is  known  as  a  cultivated  crop,  but 
the  watering  of  the  land  to  produce  hay  and  grass  for  the  feed- 
ing of  stock  is  sufficient  to  come  within  the  rule.^  Hence  it  is; 
held  that  the  careless  running  of  water  occasionally  over  wild,  un- 
cleaned  and  untilled  land  is  not  a  useful  purpose  for  which  a 
valid  appropriation  may  be  made.^  And  again,  one  who  has  di- 
verted more  water  than  he  needs  for  the  specific  purpose  for  which 
the  appropriation  was  made,  and  permits  the  excess  to  run  over  his 
land,  but  with  no  intention  of  using  it  to  irrigate  the  land  to 
raise  a  crop  or  otherwise  apply  it  to  a  useful  purpose,  does  not 
give  a  valid  right  to  such  excess.^  Again,  as  we  shall  see  in  a 
subsequent  section,  that  to  constitute  a  valid  appropriation  there 
must  be  an  actual  diversion  of  the  water  from  the  natural  stream.* 
Hence  it  foUows  that  the  mere  settling  on  land  on  a  river  bottom 
and  the  cutting  of  the  wild  grass  produced  by  the  natural  over- 
flow of  the  river  "coming  down  and  spreading  over  the  land,"  is 
not  an  appropriation  of  the  water  for  a  beneficial  purpose  within 
the  meaning  of  the  term.^ 

1  Sayre  v.  Johnson,  33  Mont.  15,  8  MUlheiBer  v.  Long,  supra;  Power 
81  Pac.  Rep.  389;  Pyke  v.  Burnside,  8  v.  Switzer,  21  Mont.  523,  55  Pae.  Eep. 
Idaho  487,  69  Pae.  Eep.  477,  where  32;  Toohey  v.  CampbeU,  24  Mont.  13, 
the  Court  held  that  an  appropriation  60  Pae.  Eep.  396;  Combs  v.  Agricul- 

^      »      ^,                       -  , .  „  tural  D.   Co.,  17  Colo.   146,   28  Pae. 

of  water  for  the  purpose  of  running  '                           ' 

.„  ,       ,     ,  ^           ,  .       ,  Eep.  966,  31  Am.  St.  Eep.  275. 

it  over  wild  hay  land  for  making  hay  ^         '              j.     ii,     ■  i     4.     j;  ii, 

•^                             "      '  See,  also,  as  to  the  intent  of  thet 

and  using  the  land  for  pasture  was  a  ^ppjopriator,  Sees.  708-710. 

valid  one.  Appropriation  of  excess  water.  See-. 

See,  also,  for  the  requirements  of  ggo_ 

the  Land  Department  under  the  Des-  4  For   diversion   of   the   water,   see 

ert  Land  Act,  Sees.  1296-1304.  Sees.  722-724. 

•    See,  also,  Eodgers  v.  Pitt,  129  Fed.  6  Walsh  v.   Wallace,   26   Nev.   299, 

Rep.  932;  Smyth  v.  Neal,  31  Ore.  105,  67  Pae.  Eep.  914,  99  Am.  St.  Eep.  692. 

49   Pac.   Eep.    850 ;    Kleinschmidt   v.  See,  also,  Cruse  v.  MeCauley,  96  Fed. 

Greiser,  14  Mont.  484,  37  Pae.  Eep.  5,  Eep.  369,  citing  Kinney  on  Irrigation, 

43  Am.  St.  Eep.  652.  1st  Ed.,  See.  162. 

2  Millheiser  v.  Long,  10  N.  M.  99,  But  see  Cascade  Town  Co.  v.  Em- 
61  Pac.  Eep.  111.  pire  W.  &  P.  Co.,  181  Fed.  Eep.  1011. 
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§  694.  For  all  mining  purposes. — In  tracing  the  history  of  the 
Arid  Eegion  Doctrine  of  appropriation  we  found  that  it  had  its 
origin  in  the  rights  claimed  by  the  early  miners  of  California  to 
divert  the  waters  from  the  natural  streams  for  the  purpose  of 
working  their  mining  claims.  ^  That  right  has  been  continued  down 
to  the  present  time.  Water  may  be  legally  appropriated  for  all 
mining  uses  whether  the  same  be  for  common  placer,  hydraidie,  or 
lode  mining  claims,  or  for  th0>  reduction  of  ores  in  all  kinds  of 
mills  and  smelters.^  In  some  States  the  use  for  mining,  after 
that  for  domestic  uses,  is  given  a  preference  right.^  Great  care, 
however,  must  be  exercised  by  mining  companies  not  to  pollute 
the  water,  or  to  wash  debris  down  to  the  lands  of  others  entitled 
to  the  use  of  the  water  of  the  stream  lower  down.*  There  must 
be  a  regular  appropriation  of  the  water  in  accordance  with  the 
laws  of  the  State  or  Territory  wherein  the  same  is  flowing,  and 
for  the  purpose  of  some  use  in  connection  with  the  working  of 
the  mining  claim,  mill,  or  smelter,  as  the  case  may  be.    The  mere 


1  See  Sees.  596-599. 

Irwin  V.  Phillips,  5  Cal.  140,  63  Am. 
Dee.  113,  15  Morr.  Min.  Eep.  178; 
"Woolman  v.  Garringer,  1  Mont.  535, 
1  Morr.  Min.  Eep.  675;  McDonald  v. 
Bear  Eiver  Co.,  13  Cal.  220;  Id.,  15 
Cal.  145,  1  Morr.  Min.  Eep.  639. 

zBasey  v.  Gallagher,  87  TJ.  S.  20 
Wall.  670,  22  L.  Ed.  452,  1  Morr.  Min. 
Eep.  683;  Woolman  v.  Garringer,  1 
Mont.  535,  1  Morr.  Min.  Eep.  675; 
Wixon  V.  Bear  Eiver  Co.,  24  Cal.  367, 
85  Am.  Dee.  69,  1  Morr.  Min.  Eep. 
656;  Silver  Peak  Mines  v.  Valcalda, 
79  Fed.  Eep.  886;  Krall  v.  U.  S.,  79 
Fed.  Eep.  241,  24  C.  C.  A.  543,  48 
V.  S.  App.  351;  Copper  King  v.  Wa- 
bash Min.  Co.,  114  Fed.  Eep.  991, 
where  a  mining  company  has  acquired 
the  exclusive  right  to  the  use  of  the 
waters  of  a  certain  creek  in  working 
its  mines,  another  company  has  not 
the  right,  in  developing  its  mine  by 
means  of  a  shaft  near  the  creek,  to 
cut  off  and  divert  the  waters  flowing 
into  it. 


Platte  W.  Co.  r.  Northern  Colo.  Irr. 
Co.,  12  Colo.  525,  21  Pae.  Eep.  711; 
Saunders  v.  Eobinson,  14  Idaho  770, 
95  Pae.  Eep.  1057; 

See,  also,  rights  in  subterranean 
waters,  Chaps.  59-62,  Sees.  1148-1211; 
Clark  V.  Duval,  15  Cal.  85;  Eogers 
V.  Soggs,  22  Cal.  444;  Smith  v.  Cooley, 
65  Cal.  46,  2  Pae.  Eep.  880. 

A  squatter  on  the  public  lands  may 
make  a  valid  appropriation  of  water 
for  placer  mining.  Head  v.  Hale,  38 
Mont.  302,  100  Pae.  Eep.  222. 

For  rights  of  squatters  to  appropri- 
ate water,  see  See.  687. 

See,  also  Madigan  t.  Kougarok  M. 
Co.,  3  Alaska  63. 

8  In  Idaho  the  constitution  so  pro- 
vides. 

See,  also,  statutes  of  the  various 
States,  Part  XIV. 

4  For  the  pollution  of  water,  see 
Sees.  1129-1147. 

For  the  washing  of  debris,  see  See. 
1136. 
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location  of  a  mining  claim  ■without  the  use  of  the  water  in  connec- 
tion therewith  in  no  way  makes  an  appropriation  of  the  water.  And 
again,  the  location  of  a  mining  claim  for  the  sole  purpose  of  securing 
a  water  right  invalidates  the  location  of  the  mining  claim.^ 

§  695.  For  the  furnishing  of  power — Light — ^Heat. — A  valid 
appropriation  of  waters  may  be  made  for  the  furnishing  of  power, 
and  that,  too,  regardless  of  the  fact  whether  the  power  is  fur- 
nished direct,  by  the  fall  of  the  water  upon  the  machinery  where 
the  powei^  is  used,  or  by  the  medium  of  electrical  appliances  the 
power  created  by  the  fall  of  the  water  is  transmitted  to  distant 
points.  1  The  generation  of  electricity  to  furnish  light,  heat,  and 
power  to  the  people  of  adjoining  towns  is  a  beneficial  use  for  which 
water  may  be  appropriated. ^  It  also  often  happens  that  a  sec- 
ondary appropriation  may  be  made  for  power  purposes,  even  in 
cases  where  prior  thereto  the  water  of  a  stream  is  all  appropriated 
by  appropriators  for  some  purpose  which  consumes  all  of  the 


B  Wm.  A.  Cheesman,  2  Land  Dee. 
774;  Robert- S.  Hale,  3  Land  Dee.  536; 
Robinson  v.  Imperial  etc.  Co.,  5  Nev. 
44,  10  Morr.  Min.  Rep.  370,  where  the 
Court  held  that  the  mere  appropriation 
of  a  millsite  was  not  an  appropriation 
of  water. 

■  See,  also,  Leggat  v.  Carroll,  30 
Mont.  348,  76  Pao.  Rep.  805,  where 
it  was  held  that  the  mere  location  of 
a  placer  mining  claim  did  not  consti- 
tute an  appropriation. 

But  see  Schwab  v.  Beam,  86  Fed. 
Rep.  41,  19  Morr.  Min.  Rep.  279, 
where  Judge  HaUet  held  to  the  con- 
trary. This  decision  has  been  criti- 
cised. See  Wiel  on  Water  Rights, 
1908,  p.  187,  and  note. 

1  For  direct  power  to  run  mills,  see 
Hague  V.  Nephi  Irr.  Co.,  16  Utah  421, 
52  Pac.  Rep.  765,  41  L.  B.  A.  311, 
67  Am.  St.  Rep.  634;  Isaacs  v.  Bar- 
ber, 10  Wash.  124,  38  Pac.  Rep.  871, 
30  L.  B.  A.  665,  45  Am.  St.  Rep.  772; 
Basey  v.  Gallagher,  87  U.  S.  20  Wall. 
670,  22  L.  Ed.  452,  1  Morr.  Min.  Rep. 


685;  Ortman  v.  Dixon,  13  Cal.  33; 
McKinney  v.  Smith,  21  Cal.  374,  1 
Morr.  Min.  Rep.  650 ;  Tarter  v.  Spring 
Cr.  W.  &  M.  Co.,  5  Cal.  395,  14  Morr. 
Min.  Rep.  371;  Union  M.  &  M.  Co.  v. 
Dangberg,  81  Fed.  Rep.  73;  Speer  y. 
Stephenson,  16  Idaho  707,  102  Pae. 
Rep.  365;  Sternberger  T.  Seaton 
Mountain  etc.  Co.,  45  Colo.  401,  102 
Pac.  Rep.  168;  Thompson  v.  Penne- 
baker,  173  Fed.  Rep.  849,  97  C.  C.  A. 
591;  Cascade  etc.  Co.  v.  Empire  etc. 
Co.  181  Fed.  Rep.  1011. 

However,  the  mere  appropriation  of 
a  millsite  is  not  an  appropriation  of 
the  water.  Robinson  v.  Imperial  Sil. 
M.  Co.,  5  Nev.  44,  10  Morr.  Min.  Rep. 
370. 

See,  also,  the  right  to  appropriate 
water  for  mining  purposes,  Sec.  694. 

2  Salt  Lake  City  v.  Salt  Lake  City 
W.  &  Ec.  Pr.  Co.,  24  Utah  249,  67  Pao. 
Rep.  672,  and  same  on  rehearing,  25 
Utah  456,  71  Pae.  Rep.  1069,  and  both 
61  L.  E.  A.  648,  657. 
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water  of  the  stream.  By  going  up  the  stream  an  appropriation 
of  the  same  water  may  often  be  made  for  power  purposes  without 
interfering  with  the  rights  of  the  prior  appropriators.  This  sub- 
ject, however,  will  be  treated  in  another  portion  of  this  work.3 

§  696.  For  all  municipal  uses. — ^Valid  appropriations  of  the 
waters  from  the  natural  streams  or  other  sources  of  supply  may 
be  made  for  all  municipal  uses.*  This  may  be  done  either  by  the 
municipalities  themselves,  ^  or  by  individuals  or  corporations,  for 
the  purpose  of  furnishing  the  residents  of  municipalities  with  water 
for  drinking,  domestic  uses,  and  for  all  other  useful  or  beneficial 
purposes;  also  for  all  uses  required  by  a  municipality  itself,  such 
as  for  sprinkling  streets,  flushing  sewers,  furnishing  power  for  a 
lighting  plant,  as  well  as  for  a  supply  in  ease  of  fires,  and  other 
necessary  purposes.^  But  in  order  for  a  municipality  to  have  the 
right  to  the  water  for  all  of  these  uses  there  must  be  an  appro- 
priation covering  them.  A  corporation  or  the  municipality  itself 
can  not,  under  an  appropriation  for  domestic  purposes,  allowed 
by  the  statute  as  a  preference  right,  appropriate  all  of  the  waters 

3  Por  the  rights  of  power  companies,  Pac.    Eep.    711.    But   a   eity   owning 

see  Sees.  847-855.  such  a  water  right  can  not  let  it  re- 

Por  the  right  of  secondary  appro-  main  in  abeyance  for  a  long  series  of 

priation,  see  Sec.  783.  years  without  use. 

Por   rights   of  change   of  use,   see  Lone  Tree  D.  Co.  v.  Bapid  City  etc. 

Sees.  869-872.  Co.,  16  S.  D.  451,  93  N.  W.  Eep.  650; 

See,   also,   Salt   Lake   City   v.    Salt  Kansas  City  v.   Slangstrom,  53   Kan. 

Lake  City  W.  &  Ec.  Pr.  Co.,  supra.  431,  86  Pac.  Eep.  706;  People  ex  rel. 

1  Por  appropriations  by  municipal  Eicks  W.  Co.  v.  Elk  E.  M.  &  L.  Co., 
corporations,  see  Chap.  71.  107   Cal.   221,   40   Pac.   Eep.   521,   48 

2  A  eity  may  succeed  to  all  the  Am.  St.  Eep.  125 ;  Town  of  Ukiah 
water  rights  of  a  Mexican  pueblo,  and  City  v.  Ukiah  W.  &  Imp.  Co.,  142 
may  acquire  a  right  to  all  the  waters  Cal.  173,  75  Pac.  Eep.  773,  100  Am. 
of  a  river  where  its  claim  was  reeog-  St.  Eep.  107;  Pocatello  t.  Bass,  15 
nized    by    all    persons    owning    land  Idaho  1,  96  Pac.  Eep.  120. 

along  the  river,  although  for  a  por-  See,  also  Chapter  71  as  to  rights  of 

tion  of  the  time  it  does  not  use  all  municipal  corporations, 

of  the  water.    Peliz  v.  Los  Angeles,  See,  also,  for  eminent  domain.  Sees. 

58  Cal.  73;  Elms  v.  Los  Angeles,  58  1059-1098. 

Cal.  80.  Eight  of  corporations  to  appropri- 

See,  also,  Platte  W.  Co.  v.  North-  ate  water  and  supply  same  to  cities, 

ern  Colo.   Irr.  Co.,   12  Colo.   525,  21  Sec.  684.    See,  also,  Chaps.  73-77, 
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of  a  stream  for  "domestic  purposes"  and  use  the  same  for""|'eii^l 
municipal  purposes.^ 

The  rights  and  powers  of  municipal  corporations  relative  to 
the  acquisition  and  control  of  water  rights  will  be  fully  discussed 
in  another  chapter.* 

§  697.  Appropriations  for  the  purpose  of  health,  recreatioiri, 
and  beauty — Lawns  and  parks. — ^Although  the  money-making 
projects  are  among  the,  beneficial,  and  we  will  say  the  most  usual 
uses  for  which  water  may  be  appropriated,  they  are  not  the  only 
uses  for  which  appropriations  may  be  made.  "Where  the  appro- 
priation is  made  to  preserve  the  public  health,  it  is  a  beneficial  use. 
Where  the  appropriation  is  made  to  beautify  lawns  and  ornamental 
shrubbery,  and  to  make  homes  attractive,  it  is  a  beneficial  use.  Ap- 
propriations by  municipal  corporations  for  the  purpose  of  flushing 
sewers  and  sprinkling  streets  and  maintaining  the  grass  and  orna- 
mental shrubbery  on,  and  the  filling  of  lakes  and  ponds  in,  its  public 
parks,  must  be  classed  with  the  beneficial  uses  for  which  water  may 
be  appropriated,  from  all  the  standpoints  of  health  and  recreation 
of  the  public  and  the  added  beauty  to  the  surroundings.  The 
cases  upon  the  subject  are  few,  but  there  is  no  reason  why  such 
uses  are  not  as  beneficial,  if  not  more  so,  than  would  be  the  use 
of  the  same  amount  of  water  for  the  irrigation  of  a  crop  of  pota- 
toes or  a  field  of  grain.  In  a  recent  Federal  case  of  Cascade  Town 
Co.  V.  The  Empire  Water  &  Power  Co.i  the  facts  were  that  the 
complainant  owned  several  hundred  acres  of  land  in  the  mountains 
of  Colorado,  which  it  had  improved  at  great  expense  for  a  summer 
resort.  On  the  lands  is  Cascade  Canyon,  through  which  a  small 
precipitous  stream  flows.  The  seepage  from  the  flow,  of  the  stream 
and  the  mist  and  spray  from  its  falls  produces  a  luxuriant  and 
exceptionally  beautiful  growth  of  vegetation-  on  the'  floor  and  sides 
of  the  canyon,  thus  rendering  th6  canyon  and  the  stream  with  its 
falls  flowing  through  it  rare  in  beauty  and  the  chief  attraction  of 
a  summer  resort,  and  they  were  so  advertised  by  the  complainant. 
The  defendant  attempted  to  cut  off  the  stream  above  the  com- 

3  Crawford  Co.  v.  Hathaway  (Hall),  See,  also,  appropriation  for  domes- 

67  Neb.  325,  93  N.  W.  Eep.  781,  60  L.      tie  purposes,  See.  692. 
E.  A.  889,  108  Am.  St.  Eep.  647.  *  See  Chap.  71. 

1 181  Fed.  Eep.  1011. 
76 — ^Kin.  on  Irr. 


1202  THE   PUEPOSB    OF   THE   APPEOPEIATION. 

plainant's  grounds  and  divert  the  water  for  the  purpose  of  gener- 
ating electricity  to  be  sold  to  the  public  as  a  commodity.  The 
Court  held:  "That  the  maintenance  of  the  vegetation  in  Cascade 
Canyon,  for  the  purposes  to  which  it  has  been  devoted  by  the 
complainant,  by  the  flow  and  seepage,  and  mist  and  spray  of  the 
stream,  and  its  falls  as  it  passes  through  the  canyon,  is  a  beneficial 
use  of  such  waters  within  the  meaning  of  said  Section  6,  Article 
16  of  the  Constitution,  that  th^  complainant  intended  to  use  the 
waters  of  Cascade  Creek  for  that  purpose,  and  has  so  used  them 
for  many  years  and  thereby  appropriated  the  same."  And,  in  its 
opinion,  the  Court  adopted  as  a  part  of  the  same  a  portion  of  the 
brief  of  the  solicitor  for  the  complainant,  Mr.  E.  F.  "Ware,  and 
we  can  do  no  better  than  to  quote  here  as  being  specially  pertinent 
to  the  subject  under  discussion.  It  is  as  follows:  "The  public 
health  is  a  beneficial  use,  and  for  that  purpose,  among  others,  a 
city  may  condemn  streams  of  water.  The  water,  when  so  obtained, 
may  be  used  and  is  used  in  any  manner  that  will  promote  the 
public  health;  it  is  used  for  sprinkling  the  streets,  washing  the 
pavements,  and  flushing  the  sewers. 

"Rest  and  recreation  is  a  beneficial  use,  and  for  that  purpose 
water  is  used  to  make  beautiful  lawns,  shady  avenues,  attractive 
homes,  and  public  parks  with  fountains,  lakelets,  and  streams,  and 
artificial  scenic  beauty. 

"Cities  condemn  water,  and  use  water  for  the  foregoing  purposes. 
No  one  questions  but  that  public  health,  rest,  and  recreation  is  a 
domestic  use,  as  well  as  a  beneficial  use.  No  one,  we  may  add, 
questions  the  right  to  these  uses. 

"The  law  inside  of  a  city  is  not  different  from  the  law  out- 
side of  the  city.  In  one  sense  there  is  no  commercial  value  to 
fountains  and  parks ;  they  do  not  bring  in  a  revenue,  but  they  are 
vastly  beneficial  to  the 'public  health,  rest,  and  recreation,  and  such 
fact  is  recognized  the  world  over;  and  there  can  be  no  question 
but  that  water  applied  to  their  maintenance  and  creation  is  a 
'beneficial  use.' 

"We  say  that  the  creation  of  a  summer  resort  is  a  beneficial 
use.  Is  it  no  benefit  to  the  public  to  spend  money  in  making  a 
beautiful  place  in  Nature  visible  and  enjoyable  ?  Is  it  not  in  line 
with  public  health,  rest,  and  recreation?  If  a  person  takes  a 
stream  and,  after  putting  in  waterfalls,  ponds,  bridges,  walls,  shrub- 
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bery  and  bluegrass  sod,  works  it  into  a  beautiful  home,  that  is  a 
beneficial  use.  It  is  a  benefit  to  the  weary,  ailing,  and  feeble  that 
they  can  have  the  wild  beauties  of  Nature  placed  at  their  convenient 
disposal.  Is  a  piece  of  canvas  valuable  only  for  a  tent-fly,  but 
worthless  as  a  painting?  Is  a  block  of  stone  beneficially  used 
when  put  into  the  walls  of  a  dam,  and  not  beneficially  used  when 
carved  into  a  piece  of  statuary  ?  Is  the  test  dollars,  or  has  beauty 
of  scenery,  rest,  recreation,  health,  eiijojrment  something  to  do  with 
it?  Is  there  no  beneficial  use  except  that  which  is  purely  com- 
mercial ? 

"It  would  seem  that  parks  and  playgrounds  and  bluegrass  are 
benefits  and  their  uses  beneficial,  although  there  is  no  profit  de- 
rived from  them ;  if  not,  then  the  contention  of  the  defendant  cor- 
poration must  be  maintained — that  nothing  but  money-making 
schemes  are  beneficial.  The  world  delights  in  scenic  beauty,  but 
must  scenic  beauty  disappear  because  it  has  no  appraised  cash 
value?  If  this  defendant  corporation  takes  the  water  out  of  Cas- 
cade Canyon,  it  can  take  the  water  out  of  the  Seven  Falls  and 
Cheyenne  Canyon,  and  Glen  Eyrie,  and  the  beautiful  parks  and 
homes  and  summer  resorts  of  the  State.  We  feel  compelled  to  say 
that  there  are  other  beneficial  uses  of  the  fall  of  water  than  the 
mere  production  of  commodities  in  competition  with  others  now 
existing.  When  the  defendant  company  says  the  complainants  are 
putting  the  fall  of  the  water  to  no  beneficial  use,  it  means  that 
the  complainants  are  not  ruining  the  beautiful  scenery  for  cash."  2 

2  Although  the  Court  was  eminently  Colo.,    3    Colo.    Stat.    Ann.,   p.    2098. 

correct  as  to  its  holding  that  the  use  This  section  grants  to  the  owners  of 

was  a  beneficial  one,  our  view  of  the  land    bordering    upon    a    stream    the 

matter  is  that  the  Court  erred  in  hold-  statutory    right    to    the    use    of    the 

ing  that  the  acts  of  the  complainant  water   "for   the   purposes   of   irriga- 

constituted     an     appropriation.     The  tion,  and  making  said  claims  available 

rights  granted  are  more  akin  to   ri-  to  the  full  extent  of  the  soil,  for  agri- 

parian  rights  to  the  use  of  the  water  cultural  purposes." 

which  the  decision  itself  repudiates,  For  the  physical  acts  necessary  to 
by  saying:     "There  are  no  riparian  •  constitute  an  appropriation,  see  Sees, 

rights  in  Colorado  as  against  a  valid  706-732. 

appropriation    of    water."     The    de-  For  the  Colorado  landowners'  Act, 

cision    of    the    Court,    however,    was  see  Part  XIV,  Colorado, 
justified   under    See.    3165,    Eev,    St. 
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§  698.  For  use  by  railroads. — The  use  made  by  railroads  for 
supplying  its  engines,  keeping  its  cars  supplied  witli  fresh  water, 
washing  its  cars,  and  for  other  necessities,  are  useful  and  beneficial 
purposes  for  which  water  may  be  appropriated.  The  appropriation 
may  be  made  either  by  the  company  itself  or  by  some  other  party 
and  the  water  right  sold  to  the  company.  ^ 

§  699.  For  making  ice. — The  ♦■appropriation  of  water  and  the 
diversion  of  the  same  into  ponds,  where  it  may  freeze  and  make  ice, 
is  a  useful  purpose  for  which  a  valid  appropriation  may  be  made. 
This  precise  point  does  not  seem  to  have  been  before  the  courts  of 
last  resort  for  decision.  But  to  the  writer's  knowledge  it  has  been 
before  the  trial  courts  in  a  number  of  cases,  and  it  has  always 
been  held  with  the  right.  Even  under  the  common  law,  a  riparian 
owner  has  the  right  in  the  winter  season,  to  construct  a  dam  to 
collect  and  retain  the  water  in  ponds  to  a  reasonable  extent  for  the 
purpose  of  making  ice  for  his  own  use  or  for  sale.^  And,  under 
the  Arid  Region  Doctrine  of  appropriatioh,  there  is  nothing  in 
the  law  or  in  reason  which  forbids  appropriations  made  for  this 
express  purpose.  The  appropriations  are  usually  made  in  the 
winter  time,  and  therefore  at  a  time  when  the  water  is  not  needed 
for  irrigation,  hence  a  secondary  appropriation  of  the  waters  of  a 
stream  may  be  made  during  that  period,  even  if  all  of  the  water 
is  appropriated  during  the  summer  months  by  others  and  for  dif- 
ferent purposes.2 

1  Drake  v.   Earhart,   2   Idaho   750,  See,  also.  Parr  r.  Griffith,  9  Utah 

23  Pao.  Eep.  541 ;  Head  v.  Hale,  38  416,  35  Pao.  Eep.  506,  where  the  Court 

Mont.  302,  100  Pac.  Eep.  222.  held  that  the  measure  of  damages  for 

See    appropriation    of    water    for  breach  of  eontraot  to  keep  iee  ponds 

sale,  Sec.  703.  fuU  of  water   during  the  ice-making 

Sale  of  water  rights.  Sees.  995-1002.  season  is  the  value  in  the  icehouse  of 

1  Gehlen  v.  Knorr,   101   Iowa   700,  the  ice  that  might  have  been  put  up 

70  N.  W.  Eep.  757,  32  L.  E.  A.  697,  with   reasonable    diligence   had   there 

63  Am.  St.  Eep.  416;  Myer  v.  Whit-  been  no  breach,  less  the  cost  of  har- 

taker,  55  How.  Pr.  376 ;  Water  Comrs.  vesting  and  storing  it. 

V.  Perry,  69  Conn.  461,  37  Atl.  Eep.  2  For     subsequent     appropriations, 

1059.                                         ^  see  Sees.   783-786. 

For  rights  of  riparian  owners  to  cut 
iee,  see  Sees.  493,  550. 
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§700.  For  the  propagation  of  fish.— It  is  a  well  recosnized 
fact  that  the  propagation  of  jSsh  for  the  market  is  rapidly  becom- 
ing quite  an  industry  in  the  Western  States;  in  fact,  all  over 
this  country.  Although  this  is  not  one  of  the  principal 
industries,  there  is  no  reason  why  water  may  not  be  appro- 
priated for  this  use,  as  it  certainly  is  a  beneficial  purpose.  ^  In 
those  States  which  give  preference  rights  to  other  industries,  such 
as  irrigation  or  mining,  the  appropriation  of  water  for  the  propa- 
gation of  fish  might  have  to  give  way  to  a  higher  right.  In  fact, 
this  was  the  holding  of  the  Supreme  Court  of  Colorado  in  a  re- 
cent case,  where  the  next  right  to  that  for  domestic  purposes  is 
the  right  to  the  use  of  the  water  for  irrigation.^  Again,  as  this 
use  does  not  consume  the  water,  at  least  to  any  great  extent,  there 
is  no  reason  why  a  secondary  appropriation  of  the  water  may  not 
be  made  for  this  purpose  to  run  through  a  series  of  reservoirs  above 
the  point  where  the  prior  appropriators 'take  out  the  water.  This 
may  be  done,  so  long  as  the  rights  of  the  prior  appropriators  are 
not  interfered  with;  but,  of  course,  if  this  use  does  interfere  with 
the  rights  of  the  prior  appropriators,  the  rules  as  to  secondary 
appropriations  must  apply.^  It  was  held  in  a  recent  Utah  case,* 
that  where  a  stream  abounding  in  fish  valuable  for  food  flowed 
across  defendant's  lands,  he  was  entitled  to  change  the  course  of 
the  stream  over  his  own  premises  and  construct  fish  ponds  in  the 
old  bed  if  he  could  do  so  without  injury  to  publie  or  private  inter- 
ests and  where  he  permitted  the  water  diverted  to  his  fish  ponds 
and  hatcheries  to  run  undiminished  and  unpolluted  back  into  the 
natural  stream.  ^ 

1  See  Smith  Canal  or  Ditch  Co.  v.         s  For  subsequent  appropriations,  see 
Colo.  Ice  &  S.  Co.,  34  Colo.  485,  82      Sees.  783-786. 

Pac.  Eep.  940,  3  L.  E.  A.,  N.  S.,  1148,  ^"r  the  protection  of  fish  from  irri- 

where  the  Court  said:     "The  findings      gation  ditches,  see  Sees.  369-371. 

were  that  whenever  Baker  wished  to         ^"^  '=°"'"^°^  ^^^  "S^*  °^  ^'^^^7' 

,        J,      ,.  -,         ..see  Sees.  358-366. 

use  the  waters  for  his  own  domestic         _       ^  ^  ^        -  ,,  .        „,   , 

.    .  ,     ,  „  For  statutes  of  the  various  States, 

purposes,  for  irrigating  lands,  or  for      ^^^  p^^^  ^^^ 

filling  fish  ponds,"  etc.,  "he  did  so  ^  g^^^^  ^  ^^^^^^^  3^  ^^^^  3^^^  ^^g 

under    a     claim     or     ownership.     We  p^^  jjgp  353^  27  L.  E.  A.,  N.  S.,  1138. 

think  the  trial  court  was  right,"  etc.  5^3;  parte  Blam,  6  Cal.  App.  233, 

2  Windsor  Ees.  &  Canal  Co.  v.  Lake  91  Pac.  Eep.  811. 

Supply  D.  Co.,  44  Colo.  214,  98  Pac.         Also,  for  the  right  of  fishing  and 
Eep.  729,  hunting,  see  Chap.  17,  Sees.  358-371. 
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In  this  connection  it  might  be  well  to  mention  an  early  case  in 
Nevada,  where  the  Supreme  Court  held  that  a  beneficial  use  for 
the  appropriation  of  water  might  consist  of  its  diversion  for  the 
purpose  of  catching  fish,  by  permitting  the  water  to  run  over  a 
flat  meadow;  and,  the  fish  following  the  water  were  more  easily 
caught  in  the  meadow  than  in  the  stream.  ^  "We  never  considered 
this  case  good  law,  not  for  the  reason  that  the  act  was  performed 
by  Indians,  as  Indians  may  make  a  valid  appropriation  of  water, '^ 
but  because  it  is  a  most  unusual  and  destructive  method  of  catching 
fish  and  one  which  is  forbidden  in  most  jurisdictions.  It  takes 
the  small,  as  well  as  the  large,  and  the  tendency  of  the  laws  of  the 
various  States  is  to  prevent  the  destruction  of  the  fish  in  the  natural 
streams  and  lakes.  Then,  again,  it  is  such  an  appropriation  of  the 
water  as  should  not  be  allowed. 

§  701.  Water  can  not  be  appropriated  for  drainag^e. — Where 
the  question  is  simply  one  of  drainage,  water  can  not  be  appro- 
priated. Here  the  question  is  one  as  to  how  to  get  the  water  off 
the  land  and  into  the  stream  or  drainage  system  and  get  rid  of  it, 
and  not  how  to  get  it  from  the  stream  onto  the  land.  There 
is  also  the  lack  of  the  intent  to  use  the  water  for  some  beneficial 
purpose,  followed  up  by  the  actual  use  of  the  same.i  Water  flowing 
in  a  drainage  ditch  without  any  intention  to  recapture  it  is  aban- 
doned.2  So,  also,  water  draining  from  mines,  without  any  intention 
to  recapture  it  upon  the  part  of  the  mine  owner,  is  abandoned.^ 
So,  also,  where  water  drains  from  an  abandoned  well  bored  for  oil, 
without  the  owner  of  the  well  making  any  attempt  to  appropriate 
it  for  some  useful  purpose,  the  owner  acquired-  no  title  to  the  water 

eLobdell  v.  Hale,  3  Nev.  507.  v.  Gale,  32  Cal.  26,  9  Am.  Dee.  554, 

TPor  appropriation  by  Indians,  see  4  Morr.  Mjn.  Eep.  604;   Woolman  v. 

See.  680.  Garringer,  1  Mont.  535,  1  Morr.  Min. 

iBartlett  v.  O'Connor,  102  Cal.  7,  Eep.  675. 

36  Pae.  Eep.  513;  Maoris  v.  Bieknell,  For  drainage,  see  Sec.  38. 

7  Cal.  261,  68  Am.  Deo.  257,  1  Morr.  2  Dougherty  v.  Creary,  30  Cal.  290, 

Min.  Eep.  601;   McKinney  v.   Smith,  89  Am.  Dee.  116. 

21  Cal.  374,  1  Morr.  Min.  Eep.  650;  s  Por    abandoned   water,   see   Sees. 

Eddy  V.  Simpson,  3  Cal.  249,  58  Am.  1113-1115. 

Dec.   408,   15   Morr.   Min.   Eep.    175;  See,    also,    Farmers'    Union    Ditch 

Nevada  etc.  Co.  v.  Kidd,  37  Cal.  282 ;  Co,  v.  Eio  Grande  C.  Co.,  37  Colo.  App. 

Thomas  v.  Guiraud,  6  Colo.  530;  Davis  512,  86  Pae.  Eep.  1042. 
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and  his  deed  to  the  same  passed  no  title.*  There  may,  however,  be 
a  dual  purpose,  consisting  of  both  drainage  from  one  portion  of  a 
person's  land,  and  the  appropriation  of  the  drainage  water  for  the 
purpose  of  irrigating  another  tract.  In  a  case  of  this  kind  a  valid 
appropriation  may  be  made  of  what  would  be  otherwise  strictly 
drainage  water,  and  that,  too,  even  if  the  code  providing  for  the 
notice  and  the  recording  of  the  same  is  not  complied  with.^ 

§  702.  Temporary  appropriation  to  preserve  works — Flushing 
ditch. — In  an  early  California  case  ^  it  was  properly  held  that 
parties  having  the  prior  right  to  the  waters  of  a  stream  and  whose 
works  were  in  the  process  of  construction  had  the  right  to  use  so 
much  of  the  waters  of  the  stream  as  was  necessary  to  preserve  their 
works  and  flume  from  injury  until  such  works  were  completed 
and  ready  to  utilize  the  entire  quantity  of  water  for  the  purpose 
for  which  the  appropriation  was  made. 

In  the  case  of  Mann  v.  Parker  2  the  Supreme  Court  of  Oregon 
rightly  held  that  an  injunction  should  not  be  granted  in  favor  of 
the  plaintiff  where  his  only  claim  for  the  water  was  for  the  purpose 
of  keeping  open  his  ditch,  at  all  seasons  of  the  year,  in  order  that 
it  might  take  up  and  carry  the  flush  waters  of  the  spring  season 
to  his  mining  grounds,  in  the  face  of  the  fact  that  the  water  was 
claimed  by  a  secondary  appropriation  for  a  beneflcial  purpose. 
There  is  nothing  reported  in  the  case  to  show  but  that  a  little  labor 
with  a  shovel  upon  the  part  of  the  plaintiff  might  not  have  accom- 
plished the  same  result.  However,  the  Court  evidently  took  that 
view  of  the  subject.  As  well  might  a  prior  appropriator  claim,  in 
the  face  of  secondary  appropriations,  all  of  the  waters  of  a  stream 
for  the  express  purpose  of  assisting  him  in  cultivating  the  land, 
and  not  for  moistening  it,  and  that,  too,  when  by  so  doing  the  land 
was  injured  by  the  excessive  moisture.  A  little  work  with  a  plow, 
cultivator,  or  shovel  wiU  often  work  wonders  not  only  in  saving 
the  water,  but  in  adding  to  the  crops  and  preserving  the  soil. 

4  De  Wolfskin  v.  Smith,  5  Cal.  App.  1  Weaver  v.  Conger,  10  Cal.  233, 
175,  89  Pac.  Eep.  1001.  6  Morr.  Min.  Eep.  203. 

5  Lower  Tule  E.  D.  Co.  v.  Angiola  2  48  Ore.  321,  86  Pao.  Eep.  598. 
W.  Co.,  149  Cal.  496,   86  Pao.  Eep. 

1081.' 
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§  703.  Appropriation  may  be  made  for  the  sale  of  water. — 
Water  may  be  appropriated  by  an  individual  or  eompany,i  where 
the  primary  purpose  of  the  appropriators  is  the  sale  of  the  water 
to  others.  However,  the  ultimate  object  of  the  appropriation  must 
be  the  use  of  the  water,  by  some  one,  for  some  beneficial  use  or 
purpose,  and  that,  too,  within  a  reasonable  time  after  the  appropria- 
tion is  made.  The  Supreme  Court  of  the  United  States  has  held 
that,2  a  legislature  of  a  Territory  might  lawfully  empower  a  cor- 
poration to  make  appropriations  from  the  natural  streams,  to 
become  an  intermediary  for  furnishing  water  to  irrigate  the  lands 
of  third  parties.  3 

Not  only  is  the  sale  of  water  permitted,  but  under  certain  condi- 
tions appropriations  of  water  are  encouraged  for  that  express  pur- 
pose. The  time  has  come,  when  the  water  in  this  "Western  country 
which  is  still  unappropriated  is  each  year  becoming  more  and  more 
scarce.  There  are  a  very  few  places  left  where  a  farmer,  with 
perhaps  the  aid  of  his  neighbors,  can  run  a  plow  furrow  to  a 
natural  stream  and  there  construct  a  brush  dam,  and  by  that 
means  divert  a  supply  of  -water  sufficient  to  irrigate  his  farm.  The 
irrigable  lands  left,  which  may  be  reclaimed  by  the  use  of  the 
water,  also  lie  further  from  the  natural  streams.  The  water  must 
be  takeii  out  from  the  larger  rivers,  or  large  reservoir  and  canal 
systems  must  be  constructed ;  and  all  this  must  be  at  a  large 
outlay  of  money.  This,  the  consumers,  as  a  general  thing,  have  not 
got;  and,  unless  the  progress  of  the  country  along  these  lines  is 
to  cease,  the  money  for  these  projects  must  be  obtained  from  some 
source.  Hence,  it  has  been  the  policy  of  the  legislation  in  all  of 
the  "Western  States  and  Territories  in  this  regard  to  encourage  large 

1  Tor  appropriations  by  corpora-  ding  v.  Green,  4  Idaho  773,  45  Pao. 
tions,  see  See.  684.  See,  also,  Chaps.  Eep.  134;  Platte  W.  Co.  v.  Northern 
72-77.  Colo.  Irr.  Co.,   12  Colo.  525,  21  Pac. 

2  Gutierres  v.  Albuquerque  Land  &  Eep.  711 ;  Striekler  v.  Colorado 
Water  Co.,  188  U.  S.  545,  47  L.  Ed.  Springs,  16  Colo.  61,  26  Pac.  Rep. 
588,  23  Sup.  Ct.  Eep.  338;  affirming  313,  25  Am.  St.  Eep.  245;  Lone  Tree 
Id.,  10  N.  M.  177,  61  Pao.  Eep.  357.  Ditch  Co.  v.  Rapid  City  etc.  Co.,  16 

3  See,  also,  Manning  v.  Pife,  17  S.  D.  451,  93  N.  W.  Eep.  650;  Yuba 
Utah  232,  54  Pac.  Eep.  Ill;  Nevada  County  v.  Cloke,  79  Cal.  239,  21  Pac. 
D.  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  Eep.  740;  Souther  v.  San  Diego  etc., 
Eep.  472,  60  Am.  St.  Rep.  777 ;  Irwin  112  Fed.  Eep.  228 ;  affirming  121  Fed. 
V.  Phillips,  5  Cal.   140,   63  Am.  Dee.  Eep.  347,  57  C.  C.  A.  561. 

113,  15  Morr.  Min.  Eep.  178;  Wilter- 
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companies  with  great  financial  backing  to  appropriate  the  waters  of 
the  natural  streams  or  other  bodies,  construct  the  works,  and  then 
-sell  or  rent  the  water,  or  at  least  the  use  thereof,  to  the  farmers 
or  other  consumers.  This  is  always  upon  the  condition  that  all 
of  the  water  appropriated  must,  within  a  reasonable  time,  be  used 
for  some  useful  or  beneficial  purpose.'*  There  can  not,  however, 
be  a  valid  appropriation  for  mere  speculation;  neither  can  water 
be  appropriated  for  the  purpose  of  creating  a  monopoly  without 
the  same  being  used  for  some  beneficial  purpose.  Hence  it  follows, 
that  an  individual,  after  making  a  prior  appropriation  of  the 
waters  of  a  stream  and  using  what  he  needs  for  his  own  purpose, 
can  not  sell  or  dispose  of  his  surplus  water  to  others  to  the  injury 
of  subsequent  appropriators  of  the  waters  of  the  stream.^ 

§  704.  Appropriation  for  storage.^Again,  not  only  may  a 
valid  appropriation  of  the  water  from  a  natural  stream  be  made 
for  immediate  use,  but  the  water  may  be  saved  up  and  stored 
in  times  of  plenty  and  thus  saved  for  the  ultimate  purpose  of  using 
the  same  in  times  of  scarcity  for  irrigation,  or  any  other  useful 
purpose.^  As  the  water  stored  may  be  sold  to  consumers,  this 
question  is  closely  allied  to  the  question  of  the  sale  of  waters,  dis- 

4  For  right  of  companies  to  appro-  For  rights  of  subsequent  appropri- 
priate  and  sell  water,  see,  also.  Chap,      ators,  see  Sees.  783-786. 

^g  1  Water  Supply  &  S.  Co.  v.  Larimer 

For  regulation  of  water  rates,  see      &  Weld  Irr.  Co.,  24  Colo.  322,  51  Pae. 

Sees.  1368-1385.  ^«P-  ^^^'  *^  ^-  «•  ^-  ^22 5  Farmers' 

.  ,.  .        ^       n  High  Line   C.   &  Ees.   Co.   v.   South- 

Appropriation  of  water  for  speeu-      ^^^^^^    ^^    ^^^^     ^^^^    ^^    p^^     ^^ 

lation,  see  Sec.  705.  j^(,28,  4  L.  E.  A.  767;  Cache  La  Poudre 

Storage  of  water,  Sec.  704.  jj^^    ^^    v.  Windsor  Ees.   &  C.   Co., 

5  Manning  v.  Fife,  17  Utah  232,  25  Colo.  53,  52  Pae.  Eep.  1104;  Lari- 
54  Pae.  Eep.  Ul,  citing  Kinney  on  mer  County  Ees.  Co.  v.  People  ex  rel. 
Irr.,  1st  Ed.,  Sec.  231.  Luthe,  8  Colo.  614,  9  Pae.  Eep.  794; 

See,  also.  Creek  v.  Bozeman  Water-  Church  v.  Stillwell,  12  Colo.  App.  43, 

works  Co.,  15  Mont.  121,  38  Pae.  Eep.  54  Pae.  Eep.  395;  Wheeler  v.  North- 

459;    Nichols   v.   Mcintosh,    19   Colo,  em  Colo.   Irr.  Co.,   10   Colo.   528,   17 

22,    34    Pae.    Eep.    278;    Barnes    v.  Pae.  Eep.  487,  3  Am.  St.  Eep.  603, 

Sabron,   10   Nev.   217,   4   Morr.   Min.  New  Loveland  &  G.  Irr.  &  L.  Co.  v. 

Eep.  673;    Hague  v.   Nephi  Irr.   Co.,  Cons.   Home   Supply   D.   &   Ees.   Co., 

16  Utah  421,  52  Pae.  Eep.  765,  41  L.  27  Colo.   526,   62   Pae.  Eep.   366,   52 

E.  A.  311,  67  Am.  St.  Bep.  634;  Colo-  L.  B.  A.  266;  Windsor  Ees.  &  C.  Co. 

rado  M.  &  El.  Co.  v.  Larimer  &  W.  v.  Lake  Supply  D.  Co.,  44  Colo.  214, 

Irr.  Co.,  26  Colo,  47,  56  Pae.  Bep.  185.  98  Pae.  Eep.  729. 
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cussed  in  our  previous  section.^  But  the  mere  diversion  and  storage 
of  water  and  a  promise  to  use  it  in  the  future  are  not  sufficient  to  give 
a  right  thereto.^  The  water  must  be  used  for  irrigation  or  for  some 
beneficial  purpose  within  a  reasonable  time.  The  right  of  the 
storage  of  waters  for  irrigation  and  other  beneficial  uses  involves 
many  intricate  questions  which  will  be  discussed  in  another  portion 
of  this  work.* 

•  ♦ 

§  705.  An  appropriation  can  not  be  made  for  mere  speculation 
and  monopoly. — One  of  the  fundamental  principles  of  the  Arid 
Region  Doctrine  of  appropriation  is  that  all  of  the  water  appro- 
priated must,  within  a  reasonable  time,  be  put  to  some  beneficial  use 
or  purpose.^  And,  while  all  investments  for  irrigation  projects  are 
in  a  way  speculations,  the  law  is  well  settled  that  a  person  can  not, 
even  by  prior  appropriation,  obtain  exclusive  control  of  the  waters 
of  an  entire  stream,  or  any  part  thereof,  and  hold  the  same  without 
any  beneficial  use  thereof  within  a  reasonable  time,  for  mere  future 
speculative  profit  or  advantage.^  So,  also,  an  irrigation  company 
will  not  be  permitted  to  appropriate  water  without  limit  as  a  mat- 
ter of  speculation  and  monopoly,  and  thus  prevent  the  appropria- 
tion by  others  who  wish  to  use  the  same  for  some  beneficial  purpose, 
or  to  impose  upon  consumers  .unreasonable  conditions,  or  to  exact 
from  them  exorbitant  rates  for  the  use  of  water.^    However,  a  dis- 

2  See  See.  703.  989;   Weaver  v.  Eureka  Co.,   15  Cal. 

3  Port  Morgan  L.  &  C.  Co.  v.  South  271,  1  Morr.  Min.  Eep.  642;  Smith 
Platte  D.  Co.,  18  Colo.  1,  30  Pae.  Bep.  Canal  or  D.  Co.  v.  Colo.  lee  &  S.  Co., 
1032,  36  Am.  St.  Eep.  259;  Combs  v.  34  Colo.  485,  82  Pae.  Eep.  940,  3  L. 
Agricultural  D.  Co.,  17  Colo.  146,  28  E.  A.,  N.  S.,  1148;  Eevenue  etc.  Co. 
Pae.  Eep.  966,  31  Am.  St.  Eep.  275.  v.  Balderson,  2  Alaska  363 ;  Colorado 

4  See  Chap.  46,  Sees.  837-846.  Mill  &  El.  Co.  v.  Larimer  &  W;  Irr. 

1  For  beneficial  use,  see  Sees.  725-  Co.,  26  Colo.  47,  56  Pae.  Eep.  185 ; 
787.        ,  Water  Sup.  &  S.  Co.  v.  Larimer  &  W. 

2  Toohey  v.  Campbell,  24  Mont.  13,  Irr.  Co.,  24  Colo.  322,  51  Pae.  Eep. 
60  Pae.  Eep.  396;  Weaver  v.  Eureka  496,  46  L.  E.  A.  322;  Pitzpatriek  v. 
etc.  Co.,  15  Cal.  271,  1  Morr.  Min.  Montgomery,  20  Mont.  181,  50  Pae. 
Rep.  642;  Eevenue  etc.  Co.  v.  Balder-  Eep.  416,  63  Am.  St.  Rep.  622;  Last 
son,  2  Alaska  363;  Miocene  D.  Co.  v.  Chance  M.  Co.  v.  Bunker  HUl  etc.  Co., 
Champion  M.  Co.,  3  Alaska  572.  49  Fed.  Eep.  430;  Thomas  v.  Guiraud, 

3  Combs  V.  Agriculture  D.  Co.,   17  6  Colo.  530;  Beaver  Brook  Res.  &  C. 
Colo.  146,  28  Pae.  Rep.  966,  31  Am.  Co.  v.  St.  Vrain  Ees.  &  Fish  Co.,  6 
St.  Eep."  275;  New  Merear  D.  Co.  v.  Colo.  App.  130,  40  Pae.  Eep.  1066. 
Armstrong,  21  Colo.  357,  40  Pae.  Eep.  See,  also,  for  rights  of  companies 
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tinetion  must  be  made  between  those  who  in  good  faith  appropriate 
waters  with  the  iona  fide  intent  to  apply  the  same  to  some  bene- 
ficial use  or  purpose,  and  who  do  within  a  reasonable  time  so  apply 
the  water,  even  if  there  is  the  expectation  of  a  reasonable  return 
from  the  investment  in  the  project,  and  those  who  appropriate 
water  for  the  purpose  of  creating  a  monopoly  of  the  water,  with 
the  expectation  of  making  extortionate  charges  to  the  consumers. 
It  is  the  monopoly  for  the  purpose  of  extortion  which  the  law  con- 
demns.^ The  United  States  Supreme  Court,  in  the  case  of  Basey  v. 
Gallagher,^  held  to  the  same  effect,  and  Mr.  Justice  Field,  in  render- 
ing the  opinion  of  the  Court,  after  stating  that  the  right  of  the  prior 
appropriator  must  be  exercised  within  reasonable  limits,  said: 
"We  say  within  reasonable  limits,  for  this  right  to  water,  like  the 
right  to  prior  occupancy  to  mining  ground  or  agricultural  land, 
is  not  unrestricted.  It  must  be  exercised  with  reference  to  the 
general  condition  of  the  country  and  the  necessities  of  the  people, 
and  not  so  as  to  deprive  a  whole  neighborhood  or  community  of 
its  use  and  vest  an  absolute  monopoly  in  a  single  individual." 

to  appropriate  water.  Sec.  684.     See,         *  See  rights  of  irrigation  companies, 

also,  Chaps.  72-76.  Chaps.  72-77. 

Beneficial  use  of  water,  Sees.  690,         Regulation    of    water    rates,    Sees. 

725-728.  1368-1385. 

Purposes  for  which  water  may  be         See,  also,  Sowards  r.  Meagher,  37 

appropriated,   Sees.  690-704.  Utah  212,  108  Utah  1113. 

Regulation    of    water    rates,    Sees.  5  87  U.  S.  20  Wall.  670,  22  L.  Ed. 

1368-1385.  *52,  1  Morr.  Mia.  Eep.  685. 
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METHODS    OP   APPROPRIATION   WITHOUT   CODE. 

§  706.  Scope  of  chapter. 

§  707.  Appropriation  of  water — Definition. 

§  708.  Intent  to  apply  to  some  beneficial  use  or  purpose. 

§  709.  Intent  to  apply — ^Evidences  of. 

§  710.  Notice  of  intent  to  appropriate  water. 

§  711.  Notice — Form  of— Before  statute. 

§  712.  Notice — Form  of— Under  statutes, 

§  713.  Notice — Posting  and  recording. 

§  714.  Notice— Bfeect  of. 

§  715.  Notice— Limits  the  extent  of  the  water  right  claimed. 

§  716.  Notice — Alone  not  sufficient. 

§  717.  Physical  acts  necessary  other  than  notice. 

§  718.  The  works  necessary  must  be  constructed. 

§  719.  The  works — Kind  necessary. 

§  720.  The  works — ^Kind  necessary — Continued. 

§  721.  The  works — Completed  when. 

§  722.  Diversion  of  the  water — There  must  be  an  actual. 

§  723.  Diversion — ^What  constitutes  a  diversion. 

§  724.  Diversion — Unreasonable  methods  interfering  with  rights  of  others 

— Schodde  v.  Twin  Falls  Land  and  Water  Co. 
§  725.  Consummating  act — There  must  be  an  actual  use  of  the  water 

appropriated. 
§  726.  Consummating  act — ^Under  statute. 

§  727.  Consummating  act — ^All  of  the  water  claimed  must  be  used. 
§  728.  Consummating  act — Concluding  remarks  as  to  when  appropriation 

is  complete. 
§  729.  Modification  of  above  rules  by  local  law. 
§  730.  Notice — ^Appropriation    without — ^Appropriation    by    diversion   and 

use. 
§  731.  There  can  be  no  appropriation  by  prescription. 
§  732.  Summary  of  chapter. 

§  706.  Scope  of  chapter. — ^In  this  chapter  we  will  discuss  the 
various  methods  by  which  a  valid  appropriation  of  the  waters  of 
the  natural  streams  and  other  bodies  of  water  may  be  made  under 
the  Arid  Region  Doctrine  of  appropriation,  as  it  originated  with 
the  early  miners  of  California.  ^  But  since  the  first  edition  of  this 
work  was  written  prior  to  1893,  the  methods  of  the  appropriation 

1  For  history  of   the   doctrine,   see  Chap.  32,  Sees.  595-626. 
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of  waters  have  been  modified  in  a  number  of  the  details  Ay  the 
adoption  in  many  of  the  Western  States  of  what  are  known 
as  Irrigation  Codes,  or  codes  relating  to  the  appropriation 
and  use  of  water,  whatever  may  be  their  names.  In  these  codes, 
however,  the  principles  as  laid  down  by  the  early  rules  have  not 
been  materially  changed.  The  right  to  the  use  of  the  water  depends 
upon  the  priority  of  the  appropriation  and  upon  the  final  applica- 
tion of  all  the  water  to  some  beneficial  use  or  purpose.  The  only 
material  changes  are  as  to  the  details  of  the  appropriation,  the 
adjudication  of  the  right,  and  the  forfeiture  or  loss  of  the  riglit, 
in  case  of  failure  to  comply  with  some  provisions  of  the  code. 
But  as  a  great  many  of  the  rights  to  the  use  of  the  water  in.  all 
the  States  and  Territories  were  acquired  before  the  codes  were 
adopted,  and  now  depend  as  to  their  validity  upon  the  appropria- 
tion in  accordance  with  the  old  methods,  it  follows  that  it  is  neces- 
sary in  a  work  of  this  nature  to  discuss  those  methods.  Therefore, 
in  this  chapter,  we  Avill  discuss  the  methods  of  appropriation  as  the 
same  originated  in  California  with  the  early  miners.  And  in  our 
chapter  upon  the  subject  of  State  control  and  codes,  we  will  discuss 
the  acquisition  of  water  rights  under  those  systems.^ 

§  707.  Appropriation  of  water — ^Definition. — ^As  there  can  be 
no  valid  appropriation  of  water  without  its  application  to  some 
beneficial  use  or  purpose,  the  element  of  use  must  necessarily  be 
embodied  in  the  definition  of  an  appropriation.  ^  The  element  of 
use  is  the  culminating  essential  of  the  series  of  acts  leading  up  to  a 
valid  appropriation.^  And,  again,  these  acts  upon  the  part  of  the 
appropriator  must  be  in  accordance  with  the  law  upon  the  subject 
in  the  respective  jurisdictions  where  the  appropriation  is  made;  the 
method  of  an  appropriation  being  left  entirely  to  the  various  States 
and  Territories.3  And,  although  the  authorities  have  attempted  a 
number  of  times  to  define  an  appropriation  of  water,  none  of  the 
definitions  used  seem  to  embody  all  of  the  requisite  essentials.  As 
said  by  the  Federal  Court,  "  'Appropriation'  is  a  much  abused 

2  See  Chap.  68,  Sees.  1337-1367.  '  2  See  Sees.  708-728. 

1  For  application  to  some  beneficial  3  See  See.  593. 

use  see  Sees.  725-728.  For  laws  of  the  various  States,  gee 

For  what  purposes  water  may  be  ap-  Part  XIV. 
propriated,  Sees.  690-705. 


1214        METHODS    OF   APPBOPBIATION   WITHOUT    CODE. 

word. «  It  is  often  loosely  spoken  of  as  the  preliminary  step — such 
as  filing  a  notice,  making  a  claim  to  the  water,  or  the  like — ^but  in 
its  legal  significance  is  embodied  not  only  in  the  claim  to  the  water, 
but  the  consummation  of  that  claim  by  actual  use. ' '  *  The  Supreme 
Court' of  California,  in  an  early  case,  defined  the  term  "appropria- 
tion of  water"  as  follows:  "Appropriation  is  the  intent  to  take, 
accompanied  by  some  open  physical  demonstration  of  the  intent, 
and  for  sonfe  valuable  use. "  ^  Tjjis  definition,  although  followed  in 
a  number  of  decisions,  both  in  California  and  in  the  other  States,  ^ 
lacks  three  essential  elements — the  appropriation  must  be  from  a 
natural  stream  or  other  natural  source  of  supply,  it  must  be  accord- 
ing to  law,  and  the  water  diverted  must  have  been  actually  applied 
to  some  beneficial  use  or  purpose  before  the  appropriation  is  com- 
plete.'^ Although  some  of  the  early  Colorado  decisions  followed 
the  definition  given  in  the  McDonald  case,*  a  recent  Colorado  case 
comes  nearer  the  mark.  It  was  there  said :  "It  has  been  repeatedly 
decided  in  this  jurisdiction  that  an  'appropriation'  consists  of  an 
actual  diversion  of  water  from  a  natural  stream,  followed  within  a 
reasonable  time  thereafter  by  an  application  thereof  to  some  bene- 
ficial use."  8  In  our  opinion  the  only  essential  lacking  here  is  that 
the  appropriation  must  be  in  accordance  with  the  law  of  the  State 
of  Colorado,  if  made  there.  Again,  the  Supreme  Court  of  "Wash- 
ington defines  the  term:  "Appropriation  of  water  consists  in  the 
intention  accompanied  by  reasonable  diligence  to  use  the  water  for 
the  purpose  originally  contemplated  at  the  time  of  its  diversion."  lo 

4  Morris  t.  Bean,  146  Fed.  Rep.  432.  Luthe  v.  People,  8  Colo.  614,  9  Pac. 

"The  term  'appropriation'  is  often  Eep.    794;    Taughenbaugh    v.    Clark, 

loosely  used  by  the  authorities,  and  6  Colo.  App.  235,  40  Pac.  Eep.  153; 

in  general  it  is  used  with  reference  to  Fort  Morgan  Land  &  C.  Co.  v.  South 

a  claim  to  the  use  of  water  of  a  pub-  Platte  B.    Co.,    18   Colo.    1,   30   Pac. 

lie  stream  from  the  time  of  the  in-  Eep.    1032,    36    Am.    St.    Eep.    259; 

ception  of  the  right,  at  all  the  inter-  Clough  v.  Wing,  2  Ariz.  371,  17  Pae. 

mediate  stages,  and  down  to  the  time  Eep.  453;   Moyer  v.  Preston,  6  Wyo. 

when  the  last  act  is  accomplished  by  308,   44  Pao.  Eep.   845,  71    Am.   St. 

which   the  right  is  finally  and  com-  Eep.  914. 
pletely  secured. ' '    Nevada  Ditch  Co.  T  See  Sees.  725-728. 

v.  Bennett,  30  Ore.  59,  45  Pae.  Eep.  8  See  Colorado  cases  cited,  supra. 

472,  60  Am.  St.  Eep.  777.  9  Windsor   Ees.   &  C.   Co.  v.   Lake 

6  McDonald  v.  Bear  Eiver  &  A.  W.  Supply  D.  Co.,  44  Colo.  214,  98  Pac. 

&  M.  Co.,  13  Cal.  220,  1  Morr.  Min.  Eep.  729. 
Eep.  626.  10  Offield  v.  Ish,  21  Wash.  277,  57 

t  See  Larimer  Co.  Ees.  Co.  ex  rel.  Pac.  Eep.  809. 
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It  is  apparent  that  this  definition  lacks  three  essentials  and  goes 
too  far  in  prescribing  another  requisite.  The  appropriation  must 
be  from  a  natural  source  of  water  supply,  it  must  be  made  according 
to  law,  and,  before  the  appropriation  is  complete,  the  water  di- 
verted must  have  been  actually  applied  to  some  beneficial  use  or 
purpose;  then,  again,  it  is  the  settled  law  that  the  water  need  not 
be  applied  to  the  identical  purpose  originally  contemplated,  but 
that  the  original  use  may  be  changed  to  any  other  use  or  purpose, 
so  long  as  the  rights  of  others  on  the  same  stream  are  not  interfered 
with  or  injured.ii  The  Federal  Court  is  more  definite,  and  has 
held :  "An  appropriation  of  water  consists  in  the  taking  or  diversion 
of  it,  and  its  application  to  some  beneficial  purpose."  ^^  There 
are  here  but  two  essentials  lacking,  the  diversion  must  be  in  accord- 
ance with  law,  and  it  must  be  from  some  source  of  natural  water 
supply.  ^3 

In  all  of  the  definitions  of  the  term  "appropriation  of  water," 
we  have  failed  to  discover  one  which  included  the  element  that  it 


11  See  for  change  of  use,  Sees.  869- 
872. 

12  Morris  v.  Bean,  146  Fed.  Eep. 
432. 

13  See,  also,  for  other  definitions. 
Low  V.  Bizor,  25  Ore.  551,  37  Pae. 
Eep.  82;  Nevada  D.  Co.  v.  Bennett, 
30  Ore.  59,  45  Pac.  Eep.  472,  60  Am. 
St.  Eep.  777;  Carter  v.  Wakeman,  42 
Ore.  147,  70  Pae.  Eep.  393;  MiU- 
heiser  v.  Long,  10  N.  M.  99,  61  Pao. 
Eep.  Ill;  Gutierres  v.  Albuquerque 
Land  &  Irr.  Co.,  188  XT.  S.  545,  47  L. 
Ed.  588,  23  Sup.  Ct.  Eep.  338;  affirm- 
ing Id.,  10  N.  M.  177,  61  Pac.  Eep. 
357. 

"Appropriation  of  water  does  not 
mean  merely  the  diverting  of  it,  but 
includes  its  use  for  some  beneficial 
purpose."  Hague  v.  NepM  Irr.  Co., 
16  Utah  421,  52  Pae.  Eep.  765,  41  L. 
E.  A.  311,  67  Am.  St.  Eep.  634. 

"A  mere  diversion  of  water  from 
a  stream  does  not  constitute  an  ap- 
propriation recognized  by  the  consti- 
tution and  statutes.     To  make  it  such 


there  must  be  an  application  of  the 
water  to  a  beneficial  use,  and  in  the 
case  of  irrigation,  it  must  be  applied 
to  the  land  to  make  the  appropriation 
complete."  Farmers'  Ind.  D.  Co.  v. 
Agricultural  D.  Co.,  22  Colo.  513,  45 
Pac  Eep.  444,  sb  Am.  St.  Eep.  149. 

See,  also,  Cash  v.  Thornton,  3  Colo. 
App.  475,  34  Pac.  Eep.  268;  Thomas 
V.  Guiraud,  6  Colo.  530. 

The  Supreme  Court  of  Oregon  in 
Morgan  v.  Shaw,  47  Ore.  333,  88  Pae. 
Eep.  534,  defined  "an  appropriation 
of  water"  as  a  grant  by  the  General 
Government  to  the  settler  of  the  right 
to  its  use  from  a  non-navigable 
stream,  to  the  injury  of  all  public 
land  above  the  point  of  diversion, 
which  may  be  within  or  beyond  the 
boundaries  of  the  settler's  claim.  It 
is  evident  that  the  Court  used  the  ex- 
pression ' '  an  appropriation  of  water ' ' 
in  the  sense  of  a  water  right,  and  not 
in  the  sense  of  the  act  of  making  an 
appropriation.  For  definition  of  a 
"water  right,"  see  Sees.  758,  759.  • 
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must  be  made  in  accordance  with  the  law  of  the  jurisdiction  where 
the  appropriation  is  attempted.  In  every  State  of  this  "West- 
ern country,  there  is  either  what  is  known  as  an  "Irriga- 
tion Code"  or  a  water  code  of  some  sort,  or  a  line  of  court  decisions 
of  that  particular  jurisdiction,  declaring  just  how  and  by  what 
methods  an  appropriation  of  water  may  be  made,  and  what  it 
takes  to  constitute  a  valid,  appropriation.  In  the  definition  of  the 
term,  this  element  should  not  be  ignored,  i* 

Therefore,  we  believe  that  the  following  definition  of  the  term 
"appropriation  of  water"  under  the  Arid  Eegion  Doctrine  of  ap- 
propriation comes  nearer  being  correct  than  any  which  we  have 
found:  The  appropriation  of  water  consists  in  the  taking  or 
diversion  of  it  from  some  natural  stream  or  other  source  of  water 
supply,  in  accordance  with  law,  with  the  intent  to  apply  it  to  some 
beneficial  use  or  purpose,  and  consummated,  within  a  reasonable 
time,  by  the  actual  application  of  all  of  the  water  to  the  use  de- 
signed, or  to  some  other  useful  purpose. 

In  the  following  sections  of  this  chapter  we  wiU  take  up  the 
various  essential  elements  as  set  forth  in  the  above  definition  in 
detail. 

§  708.    Intent  to  apply  to  some  beneficial  use  or  purpose. — As 

we  have  seen  under  the  definition  of  appropriation  of  water  one  of 
the  necessary  elements  is  the  intent  of  the  appropriator  to  apply 
the  water  appropriated  to  some  beneficial  use  or  purpose.^  All  of 
the  authorities  agree  upon  this  proposition  that,  in  order  to  make  a 
valid  appropriation  of  waters,  under  the  Arid  Region  Doctrine, 
there  must  be  first  an  intention  upon  the  part  of  the  appropriator 
to  apply  the  water  appropriated  by  him  to  some  beneficial  use  or 
purpose ;  and,  without  this  intention,  it  is  held  that  no  valid  appro- 
priation is  made  and  that  the  water  is  subject  to  appropriation  by 
other  parties.2    As  was  well  said  in  a  recent  Montana  case:  ^    "If 

14  For  the  various  codes,  see  Part  601,  10  Gal.  217,  where  it  was  held 

XrV.  that    merely    cutting    a    ditch    for   a 

For  appropriation  in  accordance  to  drain,    and   using    the   water    for   no 

a  code,  see  Sees.  1349-1357.  useful  purpose  gives  no  priority. 

1  For  definition  of  appropriation,  McKinney  v.  Smith,  21  Gal.  374, 
see  Sec.  707,  and  cases  cited.  1    Morr.    Min.   Eep.   650;    Weaver   v. 

2  Maeris  v.  Bicknell,  7  Gal.  261,  Eureka  Lake  Co.,  15  Gal.  271,  where 
68  Am.  Dec.  257,  1  Morr.  Min.  Bep.  it   was   held  that   to   render   valid  a 
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our  statute  does  not  by  express  terms  it  does  by  fair  implication 
require  that,  at  the  time  of  taking  the  initial  steps  the  claimant 
must  have  an  intention  to  apply  the  water  to  a  useful  or  beneficial 
purpose.'*  The  law  will  not  encourage  any  one  to  play  the  part  of 
the  dog  in  the  manger,  and  therefore  the  intention  must  be  bona  fide 
and  not  a  mere  afterthought."  ^  The  very  birth  of  a  prior  right  to 
the  use  of  water  under  this  doctrine  is  the  intention  to  apply  the 
same  tci  some  beneficial  purpose.®  The  intention  of  the  claimant  is, 
therefore,  a  most  important  factor  in  determining  the  validity  of 
an  appropriation  of  water. '^  And,  furthermore,  from  the  earliest 
history  of  the  doctrine  of  appropriation  down  to  the  present  time, 
in  aU  jurisdictions,  and  under  all  of  the  irrigation  codes-  and  water 
systems,  the  intention  upon  the  part  of  the  appropriator  to  eventu- 
ally apply  the  water  so  taken  to  some  beneficial  use  or  purpose,  has 
always  been  considered  an  essential  prerequisite.®    In  a  recent  de- 


claim of  water  by  appropriation  the 
claim  must  be  for  some  useful  or 
beneficial  purpose,  or  in  contemplation 
of  a  future  appropriation  for  such 
purpose,  for  the  parties  claiming  it. 
A  claim  for  mere  speculation  will  not 
answer. 

That  an  appropriation  can  not  be 
made  for  mere  drainage,  see  Sees. 
690,  691. 

3  Bailey   v.    Tintinger,   Mont. 

,  122  Pac.  Eep.  575. 

*  Citing  Power  v.  Switzer,  21  Mont. 
523,  55  Pac.  Eep.  32;  Toohey  v. 
CampbeH,  24  Mont.  13,  60  Pac.  Eep. 
396;  Miles  v.  Butte  El.  &Pr.  Co., 
32  Mont.  56,  79  Pac.  Eep.  549;  Smith 
V.  Duff,  39  Mont.  382,  102  Pac.  Eep. 
981,  133  Am.  St.  Eep.  587. 

B  Citing  Nevada  County  &  8.  C. 
Co.  T.  Kidd,  37  Cal.  282. 

6  For  what  purposes  water  may  be 
appropriated,  see  Chap.  37,  Sees. 
690-705. 

7  Power  V.  Switzer,  21  Mont.  523, 
55  Pac.  Eep.  32;  Toohey  v.  Campbell, 
24  Mont.  13,  60  Pac.  Eep.  396. 

8  See  Pomeroy  on  Eiparian  Eights, 
Sec.  47. 

77 — ^Kin.  on  Irr. 


See,  also,  cases  cited,  supra. 

McDonald  v.  Bear  Eiver  etc.  Co., 
13  Cal.  220,  15  Cal.  145,  1  Morr.  Min. 
Eep.  626;  Dick  v.  Caldwell,  14  Nev. 
167;  Weaver  v.  Eureka  etc.  Co.,  15 
Cal.  271,  1  Morr.  Min.  Eep.  642; 
Diek  V.  Bird,  14  Nev.  161;  Crane  v. 
Winsor,  2  Utah  248,  11  Morr.  Min. 
Eep.  69;  Thomas  v.  Guiraud,  6  Colo. 
530;  Woolman  v.  Garringer,  1  Mont. 
535,  1  Morr.  Min.  Eep.  675;  Munroe 
V.  Ivie,  2  Utah  535,  8  Morr.  Min.  Eep. 
127;  Nevada  D.  Co.  v.  Bennett,  30 
Ore.  59,  45  Pac.  Eep.  472,  60  Am.  St. 
Eep.  777;  North  American  Explora- 
tion Co.  T.  Adams,  104  Fed.  Eep.  404, 
45  C.  C.  A.  185,  21  Morr.  Min.  Eep. 
65;  Low  V.  Eizor,  25  Ore.  551,  37 
Pac.  Eep.  82;  Simmons  v.  Winters, 
21  Ore.  35,  27  Pac.  Eep.  7,  28  Am. 
St.  Eep.  727,  where  the  Court  said: 
"There  must  be  some  actual  bene- 
ficial purpose,  existing  at  the  time  or 
contemplated  in  the  future,  as  the 
object  for  which  the  water  is  util- 
ized. ' ' 

See,  also,  Hindman  v.  Eizor,  21 
Ore.  112,  27  Pac.  Eep.  13;  Smith  Ca- 
nal or  Ditch  Co.  t.  Colorado  etc  Co., 
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eision  by  the  Supreme  Court  of  the  author's  own  State,  Mr.  Justice 
Stroup,  ia  rendering  the  opinion  of  that  Court,  said:  "Says  Mr. 
Kinney  in  his  work  on  Irrigation :  '  There  must  be,  first,  some  actual 
beneficial  purpose  existing  at  the  time,  or  contemplated  in  the  fu- 
ture, as  the  object  for  which  the  appropriator  is  to  use  the  water.'  "^ 
As  stated  by  the  Oregon  Court,  however:  "We  take  it,  therefore, 
that  the  bona  fide  intention  which  is  required  of  the  appropriator  to 
apply  the  water  to  some  useful^urpose  may  comprehend  a  use  to 
be  made  by  or  through  another  person,  and  upon  lands  and  pos- 
sessions other  than  those  of  the  appropriator.  Thus,  the  appro- 
priator is  enabled  to  complete  and  finally  establish  his  appropriation 
through  the  agency  of  the  user."  1° 

As  we  have  seen  in  another  chapter,  the  purpose  for  which  the 
intention  to  appropriate  the  water  is  made,  may  be  for  irrigation, 
for  agricultural  or  horticultural  purposes,  mining,  milling,  power, 
manufacturing,  domestic,  or  for  any  other  useful  or  beneficial  pur- 
pose for  which  water  is  needed  to  supply  the  natural  and  artificial 
wants  of  man.  11  And,  again,  a  right  acquired  by  an  appropriation 
for  any  useful  or  beneficial  purpose  stands  upon  an  equal  footing 
with  the  right  for  any  of  the  other  purposes,  except  in  those  States 
where  by  constitutional  or  statutory  provisions  preference  rights 
are  given  to  some  particular  purpose,  and  then  the  preference  right 
is  given  only  in  times  of  extreme  scarcity  of  tlie  water  and  when  it 
is  not  sufficient  for  all  who  may  desire  to  use  it.i^    And,  upon  the 

34  Colo.  485,  82  Pae.  Eep.  942,  3  L.  Citing,    also,    Pomeroy    on   Water 

E.  A.,  N.  S.,  1148;  Moyer  v.  Preston,  Eights,  Sec.  48. 

6  Wyo.  308,  44  Pao.  Eep.  845,  71  Am.  Nevada    Ditch    Co.   v.   Bennett,   30 

St.  Eep.  914;   Combs  v.  Agricultural  Ore.  59,  45  Pae.  Eep.  472,  60  Am.  St. 

D.   Co.,   17   Colo.   146,   28   Pae.   Eep.  Eep.  777. 

966,  31  Am.  St.  Eep.  275;   Smith  v.  10  Nevada  Ditch  Co.  v.  Bennett,  30 

Duff,   39   Mont.   382,   102   Pae.   Eep.  Ore.  59,  45  Pae.  Eep.  472,  60  Am.  St.. 

981,   133   Am.   St.  Eep.   587;    Snyder  Eep.  777. 

V.   Colorado  etc.   Co.,   181   Fed.  Eep.  See,  also,  Nevada  Ditch  Co.  v.  Can- 

62,  104  C.  C.  A.  136;  Sternberger  v.  yon  &  Sand  Hollow  Ditch  Co.,  58  Ore.  , 

Seaton   Mountain   etc.    Co.,    45    Colo.  517,  114  Pae.  Eep.  86,  where  the  Court 

401,    102   Pao.   Eep.    168;    Hough   v.  adopted  the  language  taken  from  the 

Porter,  51  Ore.  318,  95  Pae.  Eep.  732,  above  case. 

98  Pae.  Eep.  1083,  102  Pao.  Eep.  728.  ii  See  Chap.  37,  Sees.  690-705. 

9  Sbwards  v.  Meagher,  37  Utah  212,  12  For  preference  rights,  see  Sees. 

108  Pao.  Eep.  1112,  citing  Kinney  on  791-794. 
Irrigation,  Sec.  151. 
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other  hand,  an  appropriation  for  water  for  one  of  these  useful  pur- 
poses is  not  justifiable  when  it  interferes  with  or  injures  the  rights 
acquired  by  valid  appropriations  made  prior  thereto  by  others  for 
that  or  for  any  other  purpose.  ^3 

Under  the  definition  of  the  appropriation  of  water  it  is  apparent 
that  mere  intention  upon  the  part  of  the  appropriator  without  some 
physical  demonstration  of  that  intention  is  not  sufficient  to  consti- 
tute a  right  to  the  use  of  the  water.  But  the  intention  must  be 
followed  up  by  a  completion  of  the  necessary  works  for  the  diversion 
and  by  an  actual  application  of  the  water  to  a  useful  purpose  within 
a  reasonable  time.^* 

§  709.  Intent  to  apply — Evidences  of. — The  question  as  to  the 
intent  to  apply  the  water,  attempted  to  be  appropriated,  to  a  bene- 
ficial use  or  purpose  ^  is  one  of  fact,  and  may  be  proven  by  any 
evidence  which  tends  to  show  the  intent.  In  the  first  place,  there 
must  be  the  possibility  of  the  water,  after  it  has  been  appropriated, 
being  applied  to  either  the  purpose  covered  by  the  intent  or  to  some 
other  useful  purpose.  In  other  words,  there  must  be  in  existence 
a  beneficial  use  to  which  an  appropriator  may  apply  the  water, 
either  at  the  time  of  the  attempted  appropriation,  or  such  a  use 

13  For  priority  of  right,  see  Sees.  Eep.   253 ;    Union  Mill   &  M.   Co.   ▼. 

776-782.  Dangberg,    81    Fed.    Eep.    73,    where 

i4Por  reasonable   diligence  in  the  Judge    Hawley    said:     "In    the    ap- 

completion  of  works,  see  Sees.  733-741.  propriation   of   water,   there   can   not 

For  application  of  the  water  to  a  ^^   ^^^    'dog-in-the-manger'    business 

useful  purpose,  see  Sees.  725-728.  ^7  ^^^^^  ^^Z*^'  *°  ^^'^"^  ^^^\  ^^^^ 

,,„,,         „         _.  ^      „  rights   of   others,   when   no   beneficial 

McDonald  v.   Bear  Eiver  etc.   Co.,  »  .,  ,       .  .  , 

use  of  the  water  is  or  can  be  made 

13  Cal.  220,  15  Cal.  145,  1  Morr.  Mm.      ^^  ^^^  ^^^^^  ^^^^.^^  ^^^^   .^^^^^^^_ 

Eep.  626.  ence." 

A  priority  of  right  for  the  storage  gee,  also,  Kelly  t.  Natoma  etc.  W. 

of  water  can  not  be  acquired  by  the  Co.,   6   Cal.   105,   1   Morr.   Min.  Eep. 

mere  intention  to  construct  the  neees-  592;   Moyer  v.  Preston,  6  Wyo.  308, 

sary  works.    New  Loveland  etc.  Co.  v.  44  Pae.  Eep.   845,   71  Am.   St.  Eep. 

Consolidated   etc.    Co.,   27    Colo.    526,  914;    Lakeside   D.    Co.    v.    Crane,    80 

62  Pae.  Eep.  366,  52  L.  E.  A.  266;  Cal.  181,  22  Pac.  Eep.  76;  Columbia 

Larimer  Mill.   &  El.   Co.  v.   Larimer  M.  Co.  v.  Holier,  1  Mont.  296;   Of- 

&  W.  Irr.,Co.,  26  Colo.  47,  56  Pac.  field  v.  Ish,  21  Wash.   277,   57  Pac. 

Eep.  185;   Ortman  v.  Dixon,   13  Cal.  Eep.    809;    Carter    v.    "Wakeman,    42 

33;  Nevada  "W.  Co.  v.  Powell,  34  Cal.  Ore.  147,  70  Pac.  Eep.  393. 

109,  91  Am    Deo.  685,  4  Morr.  Min.  i  See  preceding  section. 
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must,  within  reason,  be  expected  to  exist  very  shortly  after  the 
diversion  oi  the  water  is  made  to  which  the  water  may  be  applied 
or  the  appropriation  can  not  be  consummated.^  Therefore,  if  there 
is  no  beneficial  use  or  purpose  in  existence  at  the  time,  or  one,  which 
with  reasonable  expectation  will  exist  in  the  future,  to  which  the 
water  may  be  applied  by  the  appropriator  after  it  has  been  diverted, 
then,  of  course,  the  intention  to  appropriate  fails  for  lack  of  a  pur- 
pose.s  This  intention  goes  to  1;he  very  foundation  of  the  act  of 
appropriation,  and  must  be  evidenced  by  a  constancy,  or  steadfast- 
ness of  purpose  or  labor  as  is  usual  with  men  engaged  in  like  enter- 
prises, who  desire  a  speedy  accomplishment  of  their  designs.'*  Ac- 
cording to  the  definition  of  the  appropriation  of  water  given  by  the 
early  California  cases,  the  intent  to  take  must  be  accompanied  by 
some  open  physical  demonstration  of  the  intent.^  There  must  be 
such  assiduity  in  the  prosecution  of  the  project  as  will  manifest  a 
bona  fide  intention  to  complete  the  construction  of  the  works  neces- 
sary to  carry  the  water  to  the  place  where  it  is  to  be  used,  and 
the  actual  application  of  the  water  to  the  use  intended.^  And, 
where  there  is  no  evidence  of  an  actual  intentipn  at  the  time  the 
appropriation  is  attempted  to  apply  the  water,  to  some  useful  pur- 
pose, or  there  is  evidence  that  there  is  unnecessary  delay  in  the  com- 
pletion of  the  works  for  its  diversion,  then  a  subsequent  appropriator 

2  That  the  consummation  of  an  ap-  &  M.  Co.  v.  Dangberg,  81  Fed.  Eep. 
propriation  is  the  actual  use  of  the  73,  all  citing  Kinney  on  Irrigation, 
water,  see  Sees.  725-728.  1st  Ed.,   Sec.   150. 

3  ' '  There  must  be  some  actual  bene-  See,  also,  Ortman  v.  Dixon,  13  Cal. 
ficial  purpose,  existing  at  the  time  or  33,  where  it  was  said :  ' '  The  intent  to 
contemplated  in  the  future,  as  the  take  and  appropriate  and  the  outward 
object   for   which   the   water-  is   util-  act  go  together." 

ized. ' '     Simmons  v.  Winters,  21  Ore.  5  McDonald  v.  Bear  River  etc.  Co., 

35,  27  Pac.  Rep.  7,  28  Am.  St.  Rep.  13  Cal.  220,  15  Cal.  145,  1  Morr.  Min. 

727 ;    Nevada  D.   Co.  v.  Bennett,   30  Eep.  626. 

Ore.  59,  45  Pac.  Rep.  472,  60  Am.  St.  See,  also,  for  definition  of  appropri- 

Bep.  777;  Hindman  v.  Rizor,  21  Ore.  ation.  Sec.  587,  and  eases  cited. 

112,  27  Pac.  Eep.  13.  6  Kimball  v.   Gearhart,   12  Cal.  27, 

4  Hague  V.  Nephi  Irr.  Co.,  16  Utah  1  Morr.  Min.  Rep.  615 ;  Ophir  S.  M. 
421,  52  Pac.  Rep.  765,  41  L.  R.  A.  Co.  v.  Carpenter,  4  Nev.  534,  97  Am. 
311,  67  Am.  St.  Rep.  634;  Hewitt  v.  Dec.  550,  4  Morr.  Min.  Eep.  640. 
Story,  64  Fed.  Rep.  510,  12  C.  C.  A.  For  reasonable  diligence  in  the  pros- 
250,  30  L.  R.  A.  265,  29  U.  S.  App.  ecution  of  the  works,  see  Sees.  733- 
155;  Id.,  51  Fed.  Rep.  101;  Union  M.  741. 
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who  first  makes  a  valid  appropriation  has  the  better  right.'^  Hence 
it  follows  that  an  excessive  appropriation  can  not  be  considered  valid 
as  to  the  excess.  ^  This  may  be  illustrated  by  actual  cases  which 
have  transpired  many  times.  A  farmer  having  a  certain  amount 
of  land  which  requires  a  definite  amount  of  water  to  properly  irri- 
gate the  same,  attempts  to  appropriate  twice  or  three  times  the 
amount  of  water  necessary,  and  tries  to  hold  the  same  even  to  the 
injury  of  his  land.  He  can  not  properly  use  the  excess  water  and 
if  there  is  no  evidence  that  he  intends  to  apply  it  to  some  other 
useful  purpose  within  a  reasonable  time,  others  have  the  right  to 
make  a  valid  appropriation  of  the  excess.^ 

The  contents  of  the  notice  of  the  attempted  appropriation  is  also 
evidence  of  the  intent  of  the  appropriator,  but  it  should  by  no 
means  be  regarded  as  conclusive,  either  as  to  the  amount  claimed 
or  the  application  to  the  purpose  specified.  It  is  the  common  habit 
of  appropriators  to  claim  in  their  notice  more  water  than  they 
reaUy  intend  to  use  or  oftentimes  can  appropriate  or  use  for  the 
purpose  indicated  in  the  notice.  However,  in  connection  with  the 
claim  set  forth  in  the  notice,  the  Court  may  also  examine  all  the 
other  facts  in  any  particular  case  which  tend  to  prove  the  actual  in- 
tent of  the  appropriator.  Such  facts  may  be  such  as  the  purpose 
indicated  in  the  notice,  the  actual  amount  of  water  required  for 
such  purpose,  the  acts  of  the  appropriator  in  prosecuting  the  work 
necessary,  the  size  of  the  ditch  and  its  capacity,  the  method  of 
diversion  from  the  stream,  the  method  of  the  application  of  the 
water,  and  any  other  facts  which  tend  to  show  the  true  purpose  of 
the  appropriator.!**  As  was  said  in  a  Montana  case,!!  "As  every 
appropriation  must  be  made  for  a  beneficial  or  useful  purpose,  it 
becomes  the  duty  of  the  courts  to  try  the  question  of  the  claimant's 

7  Weaver  v.  Eureka  Lake  Co.,  15  can  be  no  "dogjn-the-manger"  busi- 
Cal.  271,  1  Morr.  Min.  Eep.  642.  ness.    Union  M.  &  M.  Co.  v.  Dang- 

8  For  excessive  appropriations,   see     berg,  81  Fed.  Eep.  73. 

See.  727.  l"  See    Taughenbaugh    v.    Clark,    6 

9  For  duty  of  water,  see  Sees.  902-  Colo.  App.  235,  40  Pac.  Eep.  153 ; 
908.  White  v.  Todd's  etc.  Co.  8  Cal.  443, 

For  wasting  water,  Sees.  911-916.  68  Am.  Dee.  338,  4  Morr.  Min.  Eep. 

For  rights  of  subsequent  appropri-  536. 

ators.  Sees.  783-786.  As  to  necessity  of  notice,  see  Sees. 

See,  also,  Toohey  v.  Campbell,   24  709-716. 

Mont.#3,  60  Pac.  Eep.  398.  n  Toohey  v.  Campbell,  24  Mont.  13, 

In  the  appropriation  of  water  there  60  Pac.  Eep.  396. 
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intent  iy  his  acts  and  the  circumstances  surrounding  his  possessiou 
of  the  water,  its  actual  or  contemplated  use  and  the  purposes 
thereof."  12 

§  710.  Notice  of  intent  to  appropriate  water. — ^Having  shown 
in  the  previous  sections  that  there  must  be  an  actual  and  bona  fide 
intention,  in  order  to  appropriate  water  to  apply  the  same  to  some 
beneficial  use  or  purpose,  ^  one«of  the  first  steps  necessary  for  the 
appropriator  to  take  is  to  give  notice  of  that  intent.  This  is  so  in 
order  that  others  may  know  of  the  claim  of  the  appropriator,  and 
that  the  doctrine  of  relation  may  apply.^  This  notice  in  most 
jurisdictions  under  the  old  statutes  must  be  recorded  in  order  that 
some  sort  of  a  record  may  be  made 'of  the  claim.^  It  is  true  that  in 
some  jurisdictions,  a  notice  was  not  required  under  the  early  stat- 
utes, and  that  a  failure  to  post  and  record  such  a  notice  would  not 
be  fatal  to  the  appropriation,*  but  it  is  the  better  practice  that  one 
be  given  and  that  the  same  be  recorded.  One  of  the  great  defects 
of  the  early  law  of  appropriation  in  all  of  the  States  and  Territories 
is  the  absence  of  a  record  of  the  claims  to  water.  Upon  the  other 
hand,  the  ownership  to  land  has  been  carefully  recorded  in  all 
jurisdictions  from  the  earliest  times ;  and,  at  the  same  time,  in  many 
localities  there  was  absolutely  no  record  to  the  claims  of  waters  of 
the  natural  streams  running  through  those  lands.  By  recent  legis- 
lation in  the  most  of  the  jurisdictions,  an  attempt  has  been  made, 
by  a  system  of  adjudication  of  existing  water  rights,  to  remedy  this 
defect,  and  in  a  way  this  has  been  successful.^ 

There  should  be  as  complete  a  record  of  the  existing  claims  to 
water  rights  claimed  in  the  waters  flowing  in  the  natural  streams 
or  other  sources  of  supply,  as  there  is  of  the  land  over  which  these 
waters  flow.  And  the  notice  of  the  claims  of  the  various  appro- 
priators  is  one  of  the  methods  by  which  this  record  may  be  obtained. 

12  See,  also.  Power  v.   Switzer,   21  For  the  right  to  appropriate  with- 

Mont.  523,  55  Pac.  Eep.  32.  out  notice,  see  See.  730. 

iSee  Sees.  707-709.  See,   also,   Longmire   v.   Smith,   26 

2  For  doctrine  of  relation,  see  Sees.  Wash.  439,  67  Pae.  Eep.  246,  58  L.  E. 
742-756.                                                  ■  A.  308. 

3  See  laws  of  the  various  States,  5  For  adjudication  of  existing 
Part  XrV.  water  rights,  see  Sees.  1530-1595> 

i  Millheiser  t.  Long,  10  N.  M.  99, 
61  Pae.  Eep.  111. 
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In  most  of  the  jurisdictions,  even  before  the  adoption  of  the  so- 
called  irrigation  codes,  laws  were  passed  upon  the  subject  of  the 
appropriation  of  waters,  in  which  was  the  requirement  that  a 
notice  of  the  claim  of  an  appropriator  be  posted  on  the  ground  and 
that  the  same  be  recorded  in  the  official  records  designated  in  the 
law,  and  usually  the  office  of  the  county  recorder.®  And,  further, 
prior  to  the  enactment  of  any  statute,  in  most  jurisdictions,  the 
local  customs  of  the  miners  relative  to  the  locating  of  mining  claims 
required  also  that  the  same  practice  be  followed  relative  to  the 
appropriation  of  waters.  One  of  these  requirements  was  that 
a  notice  be  posted  on  the  ground  and  be  recorded.'^  The  adoption 
of  these  early  statutes,  was,  therefore,  the  embodiment,  in  statutory 
form,  of  the  customs  and  rules  of  the  miners  in  this  respect.  The 
later  irrigation  codes  and  water  laws  passed  in  all  of  the  States 
provide  for  notice  and  for  the  recording  of  the  same.  This  subject 
wiU  be  discussed  in  other  portions  of  this  work.s 


§  711.    Notice — Form  of — Before  statute. — Under  the  customs 
of  the  miners  and  early  settlers,  and  also  under  the  early  statutes 


6  See  laws  of  the  various  States, 
Part  XrV. 

See  California  Civil  Code,  Sec.  1415 ; 
2  Kerr's  Cye.  Codes,  p.  1159. 

See,  also,  for  California  statute. 
Chap.  86. 

7  The  question,  whether  a  person 
has  made  a  valid  appropriation  of 
water,  depends  upon  the  questions, 
whether  he  has  given  a  proper  notice 
of  his  intention  to  appropriate  it,  and 
whether  he  has  prosecuted  the  work 
in  that  behalf  with  reasonable  dili- 
gence. Osgood  V.  Eldorado  Water 
etc.  Co.,  56  Cal.  571,  5  Morr.  Min. 
Bep.  37. 

In  Arizona  it  was  customary  to 
post  "  notice  prior  to  the  statute  of 
1893.  Dyke  v.  Caldwell,  2  Ariz.  394, 
18  Pac.  Bepv  276. 

In  Oregon  it  was  also  customary, 
prior  to  the  passage  of  the  statute 
of  1905.  See  Cole  v.  Logan,  24  Ore. 
304,  33  Pac.  Ptep.  568;  Nevada  D. 
Co.  V.  Bennett,  30   Ore.  59,  45  Pae. 


Eep.  472,  60  Am.  St.  Eep.  777;  Uma- 
tilla Irr.  Co.  vj  UmatiUa  Imp.  Co.,  22 
Ore.  366,  30  Pae.  Bep.  30. 

In  New  Mexico  no  notice  was  re- 
quired prior  to  the  Act  of  1905. 
Millheiser  v.  Long,  10  N.  M.  99,  61 
Pac.  Eep.  111. 

In  Montana,  prior  to  the  Act  of 
1895,  no  notice  of  appropriation  or 
record  was  required.  Murray  v.  Ting- 
ley,  20  Mont.  260,  50  Pac.  Eep.  724, 
19  Morr.  Min.  Eep.  137. 

Colorado  has  never  enacted,  any 
statute  requiring  the  posting  of  a  no- 
tice nor  the  doing  of  any  other  act 
prior  to  the  commencement  of  the 
work.     Mills '  Irr.  Manual,  1907,  p.  74. 

See  chapter  on  State  Control,  Sees. 
1337-1367. 

See,  also,  for  laws  of  Colorado, 
Chap.  87. 

8  See,  for  laws  of  various  States, 
Part  xrV. 

Also,  see  chapter  on  the  laws  of 
State   control,   Sees.    1337-1367. 
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upon  the  subject,  there  was  no  particular  form  of  notice  prescribed, 
and  any  form  which  gave  the  name  of  the  appropriator,  a  definite 
description  of  the  locality,  the  name  of  the  stream  from  which  the 
appropriation  was  to  be  made,  a  description  of  the  point  of  diver- 
sion, usually  with  reference  to  some  natural  object  or  permanent 
monument,  the  amount  of  water  claimed  to  be  appropriated,  and 
the  purpose  of  the  appropriation,  was  deemed  sufSeient.  In  gen- 
eral, the  early  appropriators  followed  the  forms  used  to  locate 
mining  claims.  All  that  was  considered  necessary  was  that  the 
terms  of  the  notice  should  be  sufficient  to  put  a  reasonably  prudent 
man  upon  inquiry  as  to  the  rights  claimed  by  the  party  posting  it. 
Such  notices  were  admissible  in  evidence,  should  there  be  litigation 
over  the  water  right  claimed  under  them,^  and  were  liberally  con- 
strued in  favor  of  the  party  claiming  rights  under  them.2 


§  712.  Notice — Form  of — ^Under  statutes. — ^As  we  have  men- 
tioned before,^  prior  to  the  adoption  of  the  various  modern  codes,  in 
most  jurisdictions,  statutes  were  enacted,  which  in  a  way  regu- 


1  Kimball  v.  Gearhart,  13  Cal.  27, 
1  Morr.  Min.  Eep.  615,  where  it  was 
held  that  where  parties  go  to  trial 
in  actions  for  the  diversion  of  water, 
upon  general  averments  and  denials 
of  title,  anything  which  legally  sup- 
ports or  attacks  a  title  is  admissible 
in  evidence,  and  hence  the  notice  un- 
der which  one  of  the  parties  claimed 
title  was  admissible. 

See,  also,  Yale  on  Mining  Claims 
and  Water  Eights,  p.  78. 

Hess  V.  Winder,  30  Oal.  349;  Me- 
Kinneyv.  Smith,  21  Cal.  374,  1  Morr. 
Min.  Eep.  650;  North  Noonday  M. 
Co.  V.  Orient  M.  Co.,  6  Sawy.  IT.  S. 
299,  1  Fed.  Eep.  522. 

2  In  Osgood  V.  Eldorado  W.  Co., 
56  Cal.  571,  5  Morr.  Min.  Eep.  37,  it 
was  held  that  a  notice  as  follows  was 
sufficient:  "In  conformity  with  an 
Act  of  Congress,  entitled  an  Act 
granting  a  right  of  way  to  ditch  and 
canal  owners   over   the  public   lands, 


and  I  for  other  purposes,  approved 
July,  1866,  the  undersigned  truly 
claims,  and  are  by  priority  of  pos- 
session, entitled  to  the  use  of  the 
waters  of  this  stream  for  mining,  man- 
ufacturing, agricultural,  and  other 
purposes,  and  intend  to  dam  said 
stream,  and  carry  the  same,  or  a  por- 
tion thereof,  in  a  flume,  ditch,  or 
canal  or  by  natural  channels,  wher- 
ever found  suitable,  to  certain  mining 
and  agricultural  districts;  and  that 
the  construction  of  said  flume  or  ditch 
will  not  injure  any  settler  on  the 
public  domain. 

"J.  Kirk. 

"F.  A.  Johnson." 

See,  also,  Floyd  v.  Boulder  Flume  & 
Mer.  Co.,  11  Mont.  435,  28  Pac.Eep. 
450,  where  the  Court  even  went  to  the 
extent  of  curing  the  'obscurity  in  the 
notice,  and  by  decree  made  the  rights 
of  the  parties  under  the  same  definita 
and  certain. 

1  See  See.  620. 
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lated  the  appropriation  of  waters.  And,  although  no  exact  forms 
were  prescribed  as  to  how  the  notice  should  be  drawn,  in  those  States 
requiring  notice  of  appropriation  certain  .essentials  were  required 
to  be  embodied  in  the  notice.  And,  where  this  is  the  ease,  a  notice 
of  appropriation  should,  of  course,  contain  all  of  the  essentials 
called  for  by  the  statute;  and  it  is  held  in  California  that,  where 
the  notice  did  not  conform  to  the  requirements  of  section  1415  of 
the  Civil  Code,  the  party  attempting , the  appropriation  could  not 
claim  any  rights  thereunder.2 

Section  1415,  of  the  Civil  Code  of  California  upon  the  subject 
of  notice  went  into  effect  with  the  rest  of  the  code  on  the  first  of 
January,  1873;  and  as  this  was  largely  followed  by  other  States, 
and  is  still  in  full  force  and  effect,  we  will  here  give  this  section 
in  full. 

"Sec.  1415.  Notice  of  Appropriation. — ^A  person  desiring  to 
appropriate  water  must  post  a  notice,  in  writing,  in  a  conspicuous 
place  at  the  point  of  intended  diversion,  stating  therein : 

"1.  That  he  claims  the  water  there  flowing  to  the  extent  of 
(giving  the  number)  inches  measured  under  a  four-inch  pressure ; 

"2.  The  purpose  for  which  he  claims  it,  and  the  place  of  in- 
tended use ; 

"The  means  by  which  he  intends  to  divert  it,  and  the  size  of  the 
flume,  ditch,  pipe,  or  aqueduct  in  which  he  intends  to  divert  it."  '^ 

In  the  State  of  "Washington,  the  form  provided  by  the  statute 

2  Taylor  v.  Abbott,  103  Cal.  421,  statement  of  the  purpose  for  which 
37  Pac.  Eep.  408.  the  water  was  claimed,  and  place  of 

3  The  rest  of  the  section  applies  to  intended  use,  although  it  further 
the  posting  of  notice  and  the  change  stated  that  the  water  was  also  to  be 
of    the    point    of    diversion    and    the  ^^ed  for  irrigation  by  other  parties, 

,  J.  .  J.     1  a  CI         T       £  to  whom  the  plaintiff  might  furnish 

place  of  intended  use.     See,  also,  for  .  ,       ,  ^  ,         ,    ,       .,    ,      t^ 

,      „  ,.„       .     „   ,  ,,         ,  .    i  it   on   other   lands  not   described.     It 

the  Cahfornm  Code  upon  the  subject,  ^^^  ^^^^^^^  ^^^^  ^^^^  ^^^^^  ^^^  ^^ 

Sees.   1410-1422,  Laws   of  California,  ^^^  ^^  appropriation  stated  that  the 

post,  Chap.  86.  water  was  to  be  conveyed  to  the  place 

See,  also,  2  Kerr's  Cyc.  Codes,  pp.  of  intended  use  by  a  "six-inch  pipe 

1137-1165,  and  cases  cited.  or  by  a  pipe  of  other  dimensions,"  it 

In  a  California  case  it  was .  held  was  sufficient  to  authorize  a  diversion 
that  a  posted  notice  of  a  claim  of  the  of  the  quantity  of  water  that  could 
waters  of  a  lake  for  irrigation,  stat-  be  carried  in  a  six-inch  pipe.  Duck- 
ing that  the  water  claimed  was  to  be  worth  v.  Watsonville  etc.  Co.,  150 
used  on  land  owned  by  the  plaintiff,  Cal.  520,  89  Pac.  Eep.  338;  Id.,  158 
describing     it,  '  contained     sufficient  Cal.  206,  110  Pac.  Eep.  927. 
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for  the  notice  is  almost  identical  with  that  of  California.*  The 
same  is  true  in  the  State  of  Montana.^  In  Alaska,  by  the  Act  of 
June  6, 1900,8  it  is  provided  that  the  Clerk  of  the  Court  as  ex-officio 
Recorder  must  procure  such  books  for  records  as  the  business  of 
his  office  requires,  and  such  as  may  be  required  for  the  purpose 
of  recording  "notices  and  declarations  of  water  rights."  No  form 
of  notice  is  provided.'^  But,  as  will  be  seen  from  the  decisions  cited 
in  our  notes,  that  the  courts  in  "Construing  these  notices  hold  that 
as  to  the  form  thereof  a  substantial  compliance  with  the  statute  is 
sufficient,  and  especially  is  this  true  if  the  appropriation  is  a  prior 
one.8 

A  notice  of  appropriation  need  not  be  verified  or  acknowledged 
in  order  to  make  it  valid,  and  entitle  it  -to  record,  unless  it  is 
especially  provided  for  by  the  statute.^ 


§  713.    Notice — Posting  and  recording. — The  first  physical  act 
necessary  in  making  an  appropriation,  and  one  upon  which  a  great 


4  See  Remington  &  Bal.  Ann.  Codes 
and  Stats.,' 1910,  See.  6317. 

8  ' '  Any  person  desiring  to  appro- 
priate water  in  any  streaih,  creek, 
canyon,  river,  or  ravine,  wherein  the 
rights  of  water  therein  have  been  ad- 
judicated and  decreed,  shall  post  a 
notice  in  writing  in  a  conspicuous 
place  at  a  point  of  the  intended  di- 
version, stating  therein:  1.  The  flow 
claimed,  expressed  in  cubic  feet  per 
second;  2.  The  purpose  for  which 
said  water  is  claimed,  and  the  place 
of  intended  use;  3.  The  name  of  the 
stream,  creek,  spring,  canyon,  river 
or  ravine;  4.  The- name  of  the  appro- 
priator  or  appropriators ;  5.  The  date 
of  the  posting  said  notice."  Mon-. 
tana  Statutes,  1907,  ch.  185,  p.  489, 
Sec.  4. 

6  1  Fed.  Stat.  Ann.,  p.  29,  Sec.  14, 
subd.  7;  31  Stat.  L.  327. 

7  For  other  statutes  as  to  the  form 
of  notice,  see  Part  XIV. 

For  the  appropriation  without  any 
notice,  see  See.  730. 


Lower  Tule  Eiver  D.  Co.  v.  Angiola 
W.  Co.,  149  Cal.  496,  86  Pac.  Eep. 
1081. 

See,  also,  upon  the  subject  of  con- 
tents of  notices:  Norman  v.  Corbley, 
32  Mont.  195,  79  Pac.  Rep.  1059; 
Beers  v.  Sharpe,  44  Ore.  386,  75  Pac. 
Rep.  717;  Duckworth  v.  WatsonviUe 
etc.  Co.  150  Cal.  520,  89  Pac.  Rep. 
338;  Id.,  158  Cal.  206,  110  Pae.  Rep. 
927. 

8  See  eases  cited,  supra. 

Floyd  V.  Boulder  Flume  &  Mercan- 
tile Co.,  11  Mont.  435,  28  Pae.  Rep. 
450 ;  Kendall  v.  Joyce/  48  Wash.  489, 
93  Pac.  Rep.  1091;  Beckwith  v.  Shel- 
don, 154  Cal.  393,  97  Pac.  Rep.  867; 
Smyth  V.  Neal,  31  Ore.  105,  49  Pae. 
Rep.  850;  Osgood  v.  Eldorado  etc. 
Co.,  56  Cal.  571,  5  Morr.  Min.  Rep. 
37;  Conger  v.  Weaver,  6  Cal.  548,  65 
Am.  Dee.  528,  1  Morr.  Min.  Rep.  594. 

9  De  Wolfskin  v.  Smith,  5  Cal.  App. 
175,  89  Pae.  Rep.  1001. 
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deal  depends,  is  the  posting  of  the  notice  of  appropriation.  The 
usual  mode  of  giving  the  notice,  at  an  early  period  and  before  any 
statutory  enactment  upon  the  subject  had  taken  effect,  was  by  post- 
ing written  or  printed  notices  on  or  near  the  margin  of  the  stream, 
or  other  source  of  supply,  at  the  point  where  the  diversion  was  to 
be  made;  and,  also,  perhaps,  posting  similar  notices  at  various 
points  along  the  projected  line  of  the  ditch  or  canal. ^ 

Later  it  became  customary  not  only  to  post  the  notices  as  above, 
but  also  to  file  and  record  the  same,  either  in  the  office  of  the  county 
recorder  of  the  county  or  with  the  recorder  of  the  mining  district 
where  the  appropriation  was  intended.  And  still  at  a  later  period, 
especially  in  those  States  and  Territories  which  have  passed  statu- 
tory enactments  relative  to  this  subject,  it  became  necessary  to  file 
and  record  the  notice  in  the  ofSce  provided  for  by  law,  which  was 
usually  in  the  office  of  the  county  recorder  or  the  county  clerk.^ 
At  the  present  time,  if  an  appropriator  desires  to  receive  the  bene- 
fits of  the  notice  as  the  inception  of  his  right,  he  is  required  by 
statute  in  all  of  the  Western  States  to  post  the  notices  of  appropria- 
tion on  the  stream  at  the  point  of  diversion,  and  usually  along  the 
line  of  the  projected  ditch  or  canal,  and  record  the  same  in  some 
official  records,  which  are  now  designated  by  the  laws  of  the  various 
States.^  However,  as  we  shall  see  in  a  later  Section,*  even  in  Cali- 
fornia and  other  States,  where  the  statutes  prescribe  that  a  notice 
must  be  given,  this  is  held  to  be  merely  directory,  and  that  an  ap- 
propriation may  be  made  without  the  posting  or  the  recording  of 
any  notice.^ 

1  For  form  of  notice,  see  Sec.  712'.         For  tie  appropriation  of  waters  on 
See,  also,  Osgood  v.  Eldorado  etc.      the  National  Forests,  see  See.  669. 

Co.,  56  Gal.  571,  5  Morr.  Min.  Eep.  37;  For   rights   of   way   over   National 

Beckwith  v.  Sheldon,  154  Cal.  393,  97  Forests,  see  Sees.  954-966. 

Pac.  Eep.  867 ;   Kimball  v.  Gearhart,  3  See  laws  of  various  States,  Part 

12  Cal.  27,  1  Morr.  Min.  Eep.  615.  XIV. 

2  A  notice  may  also  be  posted  See,  also,  laws  of  State  control, 
within  the  boundaries  of  a  National  Sees.  1337-1367. 

Forest,  if  the  Acts  of  Congress  and  *  For  appropriation  without  notice, 

the  laws  of  the  State  wherein  the  ap-  see  Sees.  730,  751. 

propriation  is  attempted,  are  complied  5  See,   also.   Lower    Tule   River   D. 

with.     Kings  Eiver  Pi.  Co.  v.  Knight,  Co.  v.  Angiola  etc.  Co.,  149  Cal.  496, 

32  Land  Dec.  144.  86  Pac.  Eep.  1081. 
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§  714.  Notice — Effect  of. — Althougli  it  is  held  in  most  jurisdic- 
tions, that  a  valid  claim  to  the  use  of  water  may  be  acquired  without 
the  posting  of  a  notice,  ^  the  posting  of  a  notice  is  necessary  to  fix 
the  exact  date  of  the  inception  of  the  title  of  the  appropriator,  and 
to  preserve  his  inchoate  right  from  that  date  until  the  water  is 
actually  applied  to  some  beneficial  use  or  purpose.  Provided, 
always,  the  appropriator  has  fully  complied  with  all  of  the  essen- 
tial requisites  necessary  to  malje  his  appropriation,  by  the  doctrine 
of  relation,  the  inception  of  his  title  begins  at  the  date  that  he 
posted  his  notice.^  As  was  said  in  a  recent  California  case :  * 
' '  Such  a  claimant  to  the  use  of  water  has  an  incomplete,  incipient, 
conditional  right  in  the  water,  which  is  a  vested  interest  in  real 
property. "  *  In  fact  in  some  States  it  is  provided  by  statute  that 
by  a  full  compliance  with  the  statutory  requirements,  "the  claim- 
ant 's  right  to  the  use  of  the  water  relates  back  to  the  time  the  notice 
was  posted."  ^ 

Another  effect  which  the  notice  has  is  that  upon  the  rights 
of  others  attempting  to  make  appropriations  subsequent  to  the 
notice  from  the  same  source  of  supply.  All  subsequent  ap- 
propriators,  who  date  their  claim  later  than  the  notice  of  the  first 
appropriator,  acquire  only  rights  to  the  surplus  water,  if  any,  after 
the  valid  claim  of  the  prior  appropriator  has  been  fully  supplied.  ^ 

1  See  Sees.  730,  751.  8  Merritt  v.  Los  Angeles,  Cal. 

2  For  doctrine  of  relation,  see  Sees.      ,  120  Pae.  Eep.  1064. 

742-756.  4  See,      also,      Inyo      Consolidated 

The  notice  of  appropriation  is  not      Water  Co.  v.  Jess, Cal. ,  119 

a    mere    declaration    of    intention    to  Pac.   Bep.   934. 

appropriate  water,  but  is  evidence  of  6  Cal.  Civ.  Code,  Sec.  1418. 

possession;  and,  although  not  of  itself  Wells  v.   Mantes,   99   Cal.   583,  34 

sufficient,  constitutes  one  of  a  series  Pae.  Eep.  324. 

of  facts,  which,  taken  together,  make  6  See   rights   of   subsequent  appro- 

a   perfect   right.     Thompson   v.    Lee,  priators.  Sees.  783-786. 

8  Cal.  275,  1  Morr.  Min.  Rep.  610.  See,   also,    Sand   Point   etc.   Co.   v. 

See,  also,  Kimball  v.  Gearhart,  12  Panhandle   Dev.    Co.,    11    Idaho   405,/ 

Cal.  27,  1  Morr.  Min.  Eep.   615;   De  *3   Pae.   Eep.    347;    De   Necochea  v. 

Neeochea  v.  Curtis,   80  Cal.   397,   20  Curtis,  80  Cal.  397,  20  Pac.  Eep.  563, 

Pac.    Eep.    563,    22    Pac.    Rep.    198;  22  Pac.  Eep.   198;   Wells  v.  Mantes, 

WeUs  V.  Mantes,  99  Cal.  583,  34  Pac.  99  Cal.  583,  34  Pac.  Rep.  324;  Broder 

Rep.    324;    Stickuey  v.   Hanrahan,    7  v.  Natoma  Water  Co.,  101  U.  S.  274, 

Idaho  424,  63  Pac.  Eep.   189;   Duck-  25  L.  Ed.  790,  affirming  50  Cal.  62; 

worth  V.  Watsonville  etc.  Co.,  150  Cal.  Nevada  etc.  C9.  v.  Kidd,  37  Cal.  282; 

520,  89  Pac.  Eep.  338;  Id.,  158  Cal.  Nevada   D.   Co.   v.   Bennett,   30   Ore. 

206,  110  Pac.  Eep.  927.  59,  45  Pae.  Eep.  472,  60  Am.  St.  Re^. 
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This  is  also  the  rule  where  the  right  to  the  use  of  the  water  is 
claimed  by  riparian  owners,  in  those  jurisdictions  which  have  both 
the  law  of  appropriation  and  the  common  law  of  riparian  rights^ 
The  notice,  therefore,  acts  as  a  warning  to  all  later  comers  that  the 
party  posting  it  has  a  claim  from  the  date  thereof  to  the  waters 
of  the  stream  to  the  extent  of  the  amount  claimed  in  the  notice, 
and  later  comers  act  at  their  own  risk,  and  can  appropriate  the 
surplus  water  subject  to  the  actual  rights  of  the  prior  appro- 
priator.8  But  whether  the  claim  of  the  prior  appropriator  can 
be  maintained  depends  entirely  upon  the  application  of  all  the 
water  claimed  to  some  beneficial  use  or  purpose.^  Upon  the  other 
hand,  the  failure  to  post  a  notice  or  the  posting  of  a  notice  which 
does  not  conform  to  the  requirements  of  the  statute  is  a  waiver  of 
all  advantages  that  a  proper  notice  would  have  given.^" 

§  715.  Notice — Limits  the  extent  of  the  water  right  claimed. — 
Another  effect  that  a  notice  has  is  in  limiting  the  right  of  the  ap- 
propriator to  the  amount  of  the  water  claimed  in  the  notice.  It 
is  the  settled  rule  that  an  appropriator  under  one  appropriation 

777j   Morris  v.  Bean,  146  Fed.  Rep.  8  Nevada  etc.  Co.  v.  Kidd,  37  Cal. 

432;  Id.,  159  Fed.  Rep.  651,  86  C.  C.  282;  Salt  Lake  City  v.  Salt  Lake  etc. 

A.   519;    affirmed  in   221  XJ.   S.   485,  Co.,  24  Utah  249,  67  Pac.  Rep.  672, 

55  L.  Ed.  821,  31  Sup.  Ct.  Rep.  703;  61  '^-  K-  -*■■  ^48;   Rincon  etc.  Co.  v. 

Cruse  v.  MeCauley,  96  Fed.  Rep.  369.  Anaheim  etc.  Co.,  115  Cal.  543;  Wool- 

„  -                  .            ,  .                 .      .  man    v.    Garringer,    1    Mont.    535,    1 

7  Congress,    in    making    grants    to  ,,         ,„      ^    "    '^     ,,.,           „ '  ^ 

.,                        .                    .    ,  Morr.  Min.  Rep.  675;  Miles  v.  Butte 

railroad   companies,   can   not  be  sup-  ^^^    ^^  ^  g^  ^^^^    gg^  ^g  p^^    ^^^ 

posed  to  have  exercised  its  liberality  g.g 

at  the  expense  of  pre-existing  rights,  -p^^  j^^^^^g   limiting   the   extent    of 

which,    though    imperfect,     are    still  tjig  right,  see  See.  878. 

meritorious  and  have   just  claims  to  9  gee  Sees.  725-728. 

legislative  protection.    Broder  v.  Na-  10  Taylor  v.  Abbott,  103  Cal.  421, 

toma   W.   &  M.   Co.,   101   U.   8.   274,  37  Pac.  Rep.  408,  where  it  is  said: 

25  L.  Ed.  790,  affirming  50  Cal.  62.  "The   notice   posted    by   him   at   the 

See,   also,   De   Neeochea   v.   Curtis,  spring    did   not    conform   to   the   re- 

80  Cal.  397,  20  Pac.  Rep.  563,  22  Pac.  quirements    of    Section    1415    of    the 

Rep.  198;   Nevada  etc.  Co.  v.  Kidd^  Civil  Code,  and  he  can  not  therefore 

37  Cal.  282.  claim  any  rights  thereunder  as  an  ap- 

See,    also,    for    the    extent    of   the  propriator  of  water." 

rights    of    appropriators,    Sees.    775-  See,  also,  De  Wolfskill  v.  Smith,  5 

803.  Cal.  App.  175,  89  Pae.  Rep.  1001. 

Contests    between    riparian    owners  But  see  appropriation  by  actual  di- 

and  appropriators,  Sees.  810-823.  version.  Sec.  730. 
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depending  upon  a  notice  can  claim  no  more  water  than  is  called 
for  in  the  notice.  ^  As  all  the  waters  are  open  to  appropriation 
by  successive  appropriators  this  rule  is  necessary  to  ascertain  the 
claims  of  those  who  are  prior.2 

And,  upon  the  other  hand,  owing  to  the  tendency  of  appropria- 
tors to  claim  in  the  notice  more  water  than  they  can  reasonably 
use  for  the  purpose  for  which  the  water  is  appropriated,  the  notice 
can  not  always  be  a  guide  as^to  the  actual  extent  of  the  claim 
of  an  .appropriator.  As  we  shall  see.  in  a  subsequent  section,  the 
amount  which  within  a  reasonable  time  is  actually  used  for  some 
beneficial  use  or  purpose  is  the  extent  of  the  right.^  As  was  said  in 
a  recent  case  decided  by  the  Supreme  Court  of  California:  "The 
amount  claimed  in  the  notice  is  no  measure  of  the  right.  ...  It 
extends  only  to  the  water  actually  taken  and  used."  * 

This  subject  will  be  further  discussed  when  we  come  to  that  of 
the  extent  of  an  appropriation.^ 

§  716.  Notice — Alone  not  sufficient. — The  notice  of  appropria- 
tion, if  the  law  has  been  fully  complied  with  in  that  respect,  is 
evidence  of  possession,  but  of  itself  is  not  sufficient  to  maintain  a 
claim  to  a  water  right.  It  forms  but  one  of  a  series  of  acts  which, 
taken  altogether,  constitute  a  perfect  right.  As  we  shall  discuss  in 
other  sections  of  this  work,  the  notice  must  be  followed  up  by  the 
commencement  and  completion  of  the  works  for  the  diversion  of 
the  water;  there  must  be  an  actual  diversion  of  the  water;  and 
the  consummation  of  the  right  is  only  had  when  all  of  the  water 
is  actually  applied  to  some  beneficial  use  or  purpose.  ^    As  was  held 

1  For  appropriation  without  notice,  105,   49   Pao.   Eep.    850 ;    Murray  v. 

see  Sees.  730,  751.  Tingley,  20  Mont.  260,  50  Pae.  Rep. 

For  right  of  appropriator  to  make  724,  19  Morr.  Min.  Eep.  137. 

subsequent    appropriation,    see    Sees.  2  For  rights  of  secondary  appropri- 

783,  784.  ators,  see  Sees.  783-786. 

So,    where    the    appropriation    was  s  See  See.  877. 

made    "in    pursuance    with   a    notice  4  Duckworth   v,   Watsonville   W.   & 

duly  given  and  made,"  a  finding  by  L.  Co.,  150  Cal.  520,  89  Pac.  Eep.  338; 

the  trial  court  that  the  appropriator  Id.,  158  Cal.  206,  110  Pae.  Eep.  927. 

is  entitled  to   12   times  that  amount  B  See   Sees.   877-885. 

can  not  be  sustained. ' '    Last  Chance  i  See  Sees.  725-728. 

etc.  Co.  V.  Heilbron,  86  Cal.  1,  26  Pao.  Notice    alone    of    an    intention    to 

Bep.  523.  divert  the  water  of  a  stream,  for  a 

See,  also,  Smyth  t.  Neal,  31  Ore.  specified  purpose,  will  not,  of  itself. 
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in  a  recent  Oregon  case,^  the  filing  of  notice  of  appropriation  of 
waters  merely  shows  an  intent  to  appropriate  them,  and  the  notice 
alone  does  not  establish  an  appropriation  nor  determine  the  time 
or  amount  thereof,  but  there  is  the  necessity  for  the  actual  diver- 
sion of  the  water  and  for  its  use  and  the  application  to  a  beneficial 
purpose  before  title  can  be  acquired.^  And,  upon  the  other  hand, 
the  mere  act  of  commencing  or  digging  a  ditch  or  canal,  even  with 
the  intent  to  appropriate  the  water  of  a  stream  and  apply  the 
same  to  some  beneficial  use,  is  not  sufficient  of  itself  to  hold  the 
water  right,  as  against  others,  without  some  notice  or  publica- 
tion of  the  intent.^    But  this  right  to  the  use  of  water  being  simply 


constitute  an  appropriation,  but  must 
be  followed  up  by  the  oommenoement 
and  completion  of  the  works  for  the 
diversion  thereof.  Thompson  v.  Lee, 
8  Cal.  275,  1  Morr.  Min.  Eep.  610; 
Columbia  M.  Co.  v.  Holier,  1  Mont. 
296. 

See,  also,  Conger  v.  Weaver,  6  Cal. 
548,  65  Am.  Dec.  528,  1  Morr.  Min. 
Eep.  594;  Kimball  v.  Gearhartj  12 
Cal.  28,  1  Morr.  Min.  Eep.  615. 

Bobiuson  v.  Imperial  8.  M.  Co., 
5  Nev.  44,  10  Morr.  Min.  Eep.  370, 
where  the  circumstances  were  that 
certain  parties,  Black  and  Eastman, 
in  December,  1859,  posted  a  notice  on 
a  tree,  on  the  bank  of  the  Carson 
Eiver,  of  the  location  of  a  water  right 
commencing  at  that  point,  and  of  a 
right  of  way  for  a  ditch  of  a  certain 
capacity  to  a  rocky  bend  of  the  river 
below,  and  within  the  next  six  months 
did  some  fifteen  or  twenty  days'  work 
on  the  ditch,  but  not  sufficient  to 
make  it  of  any  practical  use,  held,  not 
sufficient  acts  on  the  part  of  Black 
and  Eastman  to  give  them  actual  pos- 
session of  the  land  traversed  by  the 
ditch,  or  to  prevent  the  subsequent 
appropriation  of  the  same  by  another 
party. 

2  Ison  v.  Sturgill,  57  Ore.  109,  109 
Pac.  Eep.  579,  110  Pac.  Eep.  535. 

s  See,    also,    Kendall   v.   Joyce,    48 


Wash.  489,  93  Pac.  Eep.  1091;  Car- 
doza  V.  Calkins,  117  Cal.  106,  48  Pac. 
Eep.  1010,  18  Morr.  Min.  Eep.  689; 
Conger  v.  Weaver,  6  Cg-l.  548,  65  Am. 
Dec.  528,  1  Morr.  Min.  Eep.  594; 
Mitchell  V.  Amador  C.  &  M.  Co.,  75 
Cal.  464,  483,  17  Pac.  Eep.  246; 
Thompson  v.  Lee,  8  Cal.  276,  1  Morr. 
Eep.  610;  Duckworth  v.  Watsonville 
etc.  Co.,  150  Cal.  520,  89  Pac.  Eep. 
338;  Id.,  158  Cal.  206,  110  Pac.  Eep. 
927;  Weaver  v.  Eureka  Lake  Co.,  15 
Cal.  271,  1  Morr.  Min.  Eep.  642; 
Smyth  V.  Neal,  31  Ore.  105,  49  Pac. 
Eep.  850;  Miles  v.  Butte  etc.  Co., 
32  Mont.  56,  79  Pac.  Eep.  549;  Morris 
V.  Bean,  146  Fed.  Eep.  432;  Id.,  159 
Fed.  Eep.  651,  86  C.  C.  A.  519;  af- 
firmed in  221  U.  S.  485,  55  L.  Ed. 
821,  31  Sup.  Ct.  Eep.  703;  Columbia 
M.  Co.  V.  Holter,  1  Mont.  296;  De 
Wolfskin  V.  Smith,  5  Cal.  App.  175, 
89  Pac.  Eep.  1001. 

For  application  of  the  water  to  a 
beneficial  use,  see  Sees.  727,  877. 

Smith  V.  Duff,  39  Mont.  382,  102 
Pac.  Eep.  981,  133  Am.  St.  Eep.  587 ; 
.  Snyder  v.  Colo.  etc.  Co.,  181  Fed.  Eep. 
62,  104  C.  C.  A.  136. 

4  In  KimbaU  v.  Gearhart,  12  Cal. 
27,  1  Morr.  Min.  Eep.  615,  the  Court 
said:  "Thus  is  put  in  issue  the  very 
question  of  title,  and  this  involves, 
necessarily,  the  due  prosecution  of  the 
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a  possessory  one  by  the  appropriator,  the  giving  of  public  notice 
of  his  intent  to  apply  the  water  to  some  beneficial  use,  the  survey- 
ing the  ground,  setting  stakes  along  the  line  of  the  projected  canal, 
and  actually  commencing  and  diligently  pursuing  the  work  to  its 
completion,  and  finally  using  the  water  for  some  beneficial  use  or 
purpose,  constitute  as  much  possession  as  the  nature  of  the  subject 
will  admit,  and  form  a  series  of  acts  of  ownership  that  must  be  con- 
clusive of  his  right.  Thus  under  this  rule,  the  giving  of  notice  is 
merely  one  of  a  series  of  acts  ^hich  gives  possession,  but  which 
constitutes  only  a  part  of  the  evidence  of  the  conclusive  right  of 
ownership.  Indeed,  from  the  very  nature  and  character  of  these 
water  claims,  it  is  one  of  the  most  important  acts  of  the  appro- 
priator, and  tends  more  to  prevent  imposition  upon  the  public  than 
any  of  his  other  acts.  The  appropriator  might  make  a  survey,  set 
stakes  along  the  line  thereof,  and  immediately  commence  work 
thereon,  and  continue  the  same ;  and  yet  none  of  these  acts  without 
notice,  unless  far  progressed,  would  convey  an  idea  to  other  per- 
sons desiring  to  divert  and  appropriate  the  water  of  a  particular 
stream,  that  he  intended  to  construct  a  trail,  road,  or  ditch;  but 
after  the  notice  of  the  intention  to  appropriate  the  water  has  once 
been  given,  in  order  to  hold  the  right,  thus  only  partially  acquired, 
the  works  by  which  the  appropriation  is  to  be  effected  must  be 
actually  commenced,  and  must  then  be  prosecuted  with  all  rea- 
sonable diligence,  until  the  same  are  completed,  and  the  water 
diverted  from  its  natural  stream  into  the  ditch,  and  conducted  to 
the  place  where  it  is  to  be  used,  and  then  actually  applied  to  some 
beneficial  use  or  purpose. 

And  again,  the  notice  is  of  great  advantage  to  the  appropriator, 
as  where  a  valid  notice  is  posted  according  to  law,  this  consti- 
tutes the  inception  of  his  title  to  the  water  right,  and  from  the 
date  of  the  posting  he  can  hold  his  right  during  the  intervening 

work  after  the  appropriation,  or,  in  eution,  therefore,  is  a  necessary  ele- 

other  words,  after  the  indication  by  ment  of  a  title,  and  the  negation  of 

some   palpable   anfl   unequivocal    out-  this,  the  abandonment  of  the  purpose, 

ward  sign  of  the  intent  to  appropri-  is  not  so  much  matter  in  avoidance 

ate.     The  title  to  the  water  does  not  of  a  title,  as  it  is  matter  showing  that 

arise,   as   we   have   intimated  before,  no    title    was    ever    obtained."     See, 

from  the  manifestation  of  a  purpose  also,  Eobinson  v.  Imperial  S.  M.  Co., 

to  take,  but  from  the  effectual  prose-  6  Nev.  44,  10  Morr.  Min.  Bep.  370. 
eution  of  that  purpose.    This  prose- 
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time  to  the  consummation  of  his  right  by  the  actual  application 
of  the  water  to  some  useful  purpose,  provided,  of  course,  that  he 
uses  due  diligence  in  the  accomplishment  of  that  purpose.^ 


§  717.  Physical  acts  necessary  other  than  notice. — An  appro- 
priation of  water  can  not  be  constructive,  but  it  must  be  actual,  and, 
as  was  held  in  the  early  cases  of  California,  the  intent  to  appropriate 
must  be  "accompanied  with  some  open  physical  demonstration  of 
the  intent. "  ^  It  follows,  therefore,  as  we  have  seen  in  a  pre- 
ceding section,  that  a  notice  of  intention  to  appropriate  the  water 
of  a  specified  stream  is  not  of  itself  suflcient  to  constitute  an  ap- 
propriation thereof,  although,  in  connection  with  other  acts,  it 
may  be  sufficient  to  hold  the  attempted  appropriation,  as  against 
all  later  comers,  until  the  necessary  works  are  complete  and  the 
water  actually  applied  to  a  useful  purpose.^ 


s  Fop  due  diligence  in  construction 
works,  see  Sees.  733-741. 

For   the   doctrine    of   relation,    see 
Sees.  742-756. 

1  McDonald  v.  Bear  Eiver  etc.  Co., 
13  Cal.  220,  1  Morr.  Min.  Eep.  626. 

For  intent  to  appropriate,  see  Sees. 
707-710. 

For  definition  of  "appropriation  of 
water,"  see  Sec.  707. 

See  Kelly  v.  Natoma  "Water  Co.,  6 
Cal.  105-108,  1  Morr.  Min.  Eep.  592, 
in  which  Mr.  Justice  Heydenfeldt  said: 
"Possession  or  actual  appropriation 
must  be  the  test  of  priority  in  aU 
claims  to  the  use  of  water,  whenever 
such  claims  are  not  dependent  upon 
the  ownership  of  the  land  through 
which  the  water  flows.  Such  appro- 
priation can  not  be  constructme,  be- 
cause there  would  be  no  rule  or  limit 
to  control  it,  resting,  as  it  must,  only 
in  intention.  The  principle  as  laid 
down  in  Eddy  v.  Simpson,  3  Cal.  249, 
58  Am.  Dec.  408,  must  govern  this 
case.  The  design  of  the  defendants,, 
two  years  before,  to  appropriate  Alder 
Creek,  as  a  connecting  link  of  their 
enterprise,  could  not  give  them  exelu- 
78 — ^Kin.  on  Irr. 


sive  rights  until  it  was  executed,  be- 
cause it  was  not  the  intention  to  pos- 
sess, but  the  actual  possession,  which 
gives  the  right." 

In  Conger  v.  Weaver,  6  Cal.  548,  65 
Am.  Deo.  528,  1  Morr.  Min.  Eep.  594, 
it  was  held  that  the  enclosure  of  the 
ground  used  in  digging  a  canal,  not 
being  necessary  for  the  work,  would 
give  its  proprietor  no  higher  rights; 
nor  is  it  necessary,  as  notice,  to  those 
who  have  received  actual  notice  of  the 
intended  line  of  the  canal. 

See,  also',  Tuolumne  W.  Co.  v.  Chap- 
man, 8  Cal.  392,  11  Morr.  Min.  Eep. 
34;  Coryell  v.  Cain,  16  Cal.  567. 

2  Cruse  V.  McCauley,  96  Fed.  Eep, 
369;  Millheiser  v.  Long,  10  N.  M.  99, 
61  Pac.  Eep.  Ill,  both  citing  Kinney 
on  Irr.,  1st  Ed.,  Sec.  159. 

See,  also,  Thompson  v.  Lee,  8  Cal. 
275,  1  Morr.  Min.  Eep.  610;  Weaver 
V.  Eureka  Lake  Co.,  15  Cal.  271,  1 
Morr.  Min.  Eep.  642;  Kimball  v.  Gear- 
hart,  12  Cal.  27,  1  Morr.  Min.  Eep. 
615;  Jones  v.  Jackson,  9  Cal.  237; 
Ebbinson  v.  Imperial  S.  M.  Co.,  5  Nev. 
44,  10  Morr.  Min.  Eep.  370 ;  Columbia 
M.  Co.  V.  Holter,  1  Mont.  296. 
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As  has  been  shown,  there  must  be,  first  the  bona  fide  intent  to 
appropriate  the  waters  of  a'  stream  and  apply  the  same  to  some 
beneficial  use  or  purpose.  Then,  in  connection  with  this  intent, 
there  must  follow  the  physical  acts  necessary  to  constitute  the  actual 
appropriation  of  the  water,  which  include  the  notice  to  the  world 
of  the  intent,  the  surveys,  and  commencement  of  the  digging  of 
the  ditches,  building  of  flumes,  or  other  works  necessary;  their 
completion  within  a  reasonaljje  time  after  the  notice;  the 
actual  diversion  of  the  water  appropriated  from  the  natural  stream 
into  the  appropriator's  ditch;  and,  finally,  the  actual  application 
of  all  of  the  water  appropriated  and  so  diverted  to  some  beneficial 
use  or  purpose.  No  one  of  these  acts  can  stand  £^lone,  but  all 
are  absolutely  essential  to  the  successful  and  valid  completion  of 
the  appropriation.  But  just  what  physical  acts  are  necessary  for 
its  successful  termination,  depends  upon  the  condition  of  the  stream, 
the  nature  of  the  climate  and  soil,  the  length  of  the  canal,  the 
difficulty  of  obtaining  labor,  tools,  or  material,  and  the  many  other 
circumstances  connected  with  each  particular  case.^ 

§  718.  The  works  necessary  must  be  constructed. — ^In  order  to 
make  a  valid  appropriation  of  water,  certain  works  must  be  con- 
structed by  means  of  which  the  water  may  be  diverted  from  the 
stream  and  conducted  to  the  place  where  it  is  to  be  used.  These 
works  must  be  sufficient  to  meet  the  ends  of  the  purpose  of  the 

8  Kimball  v.   Gearhart,  12  Gal.   27,  Morr.    Min.    Eep.    675 ;    Atchison    v. 

1  Morr.  Min.  Rep.  615;  Osgood  v.  El-  Peterson,  87  U.  S.  20  WaU.  507,  22 

dorado  Water  Co.,  56  Gal.  571,  5  Morr.  L.  Ed.  414,  1  Morr.  Min.  Eep.  583; 

Min.  Eep.  37;  Thompson  v.  Lee,  8  Gal.  affirming  Id.,  1  Mont.  561. 

275,  1  Morr.  Mia.  Eep.  610;  Kelly  v.  See,    also,    Millheiser   v.    Long,    10 

Natoma    Water    Co.,    6    Gal.    105,    1  N.  M.  99,  61  Pae.  Eep.  Ill;  Cruse  v. 

Morr.  Min.  Eep.  592;  Weaver  v.  Eu-  MoCauley,  96   Fed.  Eep.   369;   Lower 

reka  Lake  Co.,  15  Cal.  271,   1  Morr.  Tule  Eiver  D.  Co.  v.  Angiola  W.  Co., 

Min.  Eep.  642 ;  Davis  v.  Gale,  32  Cal.  149  Cal.  496,  86  Pae.  Eep.  1081. 

26,   91  Am.  Dee.   554,  4  Morr.   Min.  Por  construction  of  works,  see  Sees. 

Eep.  604;  Eobinson  v.  Imperial  S.  M.  716-721. 

Co.,  5  Nev.  44,  10  Morr.  Min.  Eep.  For  actual  diversion  of  the  water, 

370;    Columbia   M.   Co.   v.   Holter,   1  see  Sees.  722-724. 

Mont.  296 ;  Thomas  v.  Guiraud,  6  Colo.  For    reasonable    diligence    in    con- 

530 ;   Maeris  v.  Bicknell,  7  Cal.  261,  struction  works,  see  Sees.  733-741. 

68  Am.  Dee.  257,  1  Morr.  Min.  Eep.  For  actual  application  of  the  water, 

601;  King  v.  Edwards,  1  Mont.  235;  see  Sees.  725-728. 
Woolman  v.  Garringer,  1  Mont.  535,  1 
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appropriation.  The  law  in  this  respect  does  not  require  impos- 
sibilities, or  useless  or  vain  things  to  be  done.  In  the  appropriating 
of  the  unclaimed  water  flowing  over  the  public  lands,  only  such 
acts  are  necessary,  and  such  indications  and  evidences  of  appro- 
priation required,  as  the  nature  of  each  particular  case  and  the 
topography  of  the  country  will  admit  of,  and  are  under  the  circum- 
stances and  at  the  time  practicable.  Notices,  surveys,  stakes,  and 
the  blazing  of  trees,  followed  by  work  and  actual  labor  without 
abandonment,  will,  in  every  case  where  the  work  necessary  is  com- 
pleted within  a  reasonable  time,  and  the  water  actually  applied 
to  some  beneficial  use,  give  title  to  the  water  over  subsequent  claim- 
ants.i  But  in  every  case,  in  order  to  make  a  valid  appropriation 
of  water,  there  must  be  some  physical  act  upon  the  part  of  the 
appropriator,  in  order  to  hold  possession  of  the  right.  It  is  just 
as  necessary  to  the  creation  and  preservation  of  a  water  right  to 
provide  means  for  the  continual  diversion  of  the  water  from  its 
natural  channel,  and  for  conducting  it  to  the  place  where  it  is  to 
be  used,  as  it  is  to  apply  it  to  a  beneficial  use  or  purpose.  All 
this  must  be  provided  for  by  the  appropriator  himself  in  a  lawful 
manner.  Hence  he  can  not  arbitrarily  seize  and  use  another's 
ditch,  or  an  interest  in  a  ditch,  for  that  purpose.^ 

Under  the  law  of  appropriation  the  mere  settlement  upon  the 
banks  of  a  stream  is  not  enough  to  constitute  an  appropriation  of 
the  water  of  the  stream  without  some_  physical  act  constituting 
possession.  3  Hence  no  valid  appropriation  of  water  is  made  by 
merely  settling  on  land  and  cutting  the  wild  grass,  or  grazing  on 
the  same,  where  it  is  produced  by  the  water  of  a  river  naturally 
coming  down,  and,  in  times  of  high  water,  overflowing  and  spread- 
ing over  the  land,  without  some  act  upon  the  part  of  the  settler 
to  take  possession  of  the  water.*    However,  in  the  Federal  case  of 

1  KimbaU  v.  Gearhart,  12  Cal.  28,  i  Walsh  v.  Wallace,  26  Nev.  299,  67 
1  Morr.  Min.  Eep.  615.  Pac.  Eep.  914,  99  Am.  St.  Rep.  692; 

2  McPhail  V.  Forney,  4  Wyo.  556,  Willey  v.  Decker,  11  Wyo.  496,  73  Pac. 
35  Pac.  773 ;  Inyo  Consolidated  Water  Rep.  210,  100  Am.  St.  Eep.  939 ;  Rob- 
Co.  V.  Jess,  —  Cal.  — ,  119  Pac  Rep.  inson  v.  Imperial  etc.  Co.,  5  Nev.  44, 
934;  Wishon  y.  Globe  Light  &  Pr.  Co.,  10  Morr.  Min.  Rep.  370,  where  the 
158  Cal.  137,  110  Pac.  Rep.  290.  Court  held  that  the  mere  appropria- 

Eor  the  acquisition  of  right  to  use  tion  of  a  mill  site  was  not  an  appro- 
ditches  of  others,  see  Sees.  1084,  1085.  priation  of  water. 

3  For  riparian  lighrs,  see  Sees.  451,  See,  also,  appropriation  for  mining 
458.  purposes,  Sec.  694. 
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Schwab  V.  Beain,^  Judge  Hallett  held  to  the  contrary.  The  holding 
in  this  ease  is  contrary  to  all  precedent  in  the  State  of  Colorado, 
and  has  not  been  followed  since.  Since  writing  the  above,  the  case 
of  Snyder  v.  The  Colorado  Gold  Dredging  Co.®  was  decided  by  the 
Circuit  Court  of  Appeals,  in  which  Judge  Van  Devanter,  in  ren- 
dering the  opinion,  said :  "In  Schwab  v.  Beam  '^  a  different 
conclusion  was  announced,  but  that  decision  stands  alone,  is  not 
in  accord  with  the  decisions  of  the  Supreme  Court  of  Colorado 
respecting  the  application  of  the  doctrine  of  appropriation  as  there 
prevailing  to  the  use  of  water  for  purposes  other  than  irrigation, 
and  is  not  sustained  by  what  seems  to  be  better  reasoning. "  *  To 
hold  that  the  mere  settlement  upon  land  bordering  upon  a  stream 
will  give  rights  to  the  use  of  the  water  flowing  therein,  and  that,  too, 
without  any  act  upon  the  part  of  the  settler  to  take  possession  of 
the  water,  would  be  to  return  to  the  common  law  theories  of  riparian 
rights,  which  have  been  discussed  in  a  previous  portion  of  this 
work.9  Tiiig  ig  the  rule  Tinder  the  common  law  States,  and  also 
in  those  States  which  have  both  the  doctrine  of  appropriation  and 
still  adhere  to  the  common  law.^o  Under  the  doctrine  of  appro- 
priation, the  settlement  upon  land  bordering  upon  a  stream  con- 
stitutes no  element  of  an  appropriation.  It  requires  no  owner- 
ship to  land,  11  and  the  water  may  be  appropriated  to  irrigate  non- 
riparian  land.i2 

§  719.  The  works — Kind  necessary. — The  kind  of  the  works 
necessary  for  the  appropriation  of  water  varies  with  each  particular 
case.  In  some  eases  they  must  be  great,  but  in  others  they  need  be 
but  very  small.  However,  some  kind  of  works  is  necessary,  in  order 
to  obtain  possession  of  the  water  and  maintain  the  water  right.  And, 

■  See,    also,    Leggat    v.    CarfoU,    30  For  irrigation  as  a  riparian  right, 

Mont.  348,  76  Pac.  Eep.  805.  see  Chap.  26,  Sees.  498-525. 

5  86  Fed.  Eep.  41,  19  Morr.  Min.  For  right  to  subterranean  waters, 
Eep.  279.  see  Sees.  1148-1211. 

6  181  Fed.  Eep.  62,  104  C.  C.  A.  136.  lo  Leigh  v.  Ind.  D.  Co.,  8  Cal.  323, 

7  86  Fed.  Eep.  41,  19  Morr.  Min.  12  Morr.  Min.  Eep.  97;  Crandall  v. 
Eep.  279.    .  Woods,  8  Cal.  136,  1  Morr.  Min.  Eep. 

8  But  see  Cascade  Town  Co.  v.  Em-  604. 

pire  Water   &  Power   Co.,   181   Fed.  ii  See  Sees.  766,  767. 

Eep.  1011.  12  See  Sees.  766,  767. 

9  For    common    law    theories,    sea 
Chaps.  21-28,  Sees.  450-551. 
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whatever  works  are  necessary,  in  order  to  hold  possession  of  a 
water  right,  they  must  he  fully  constructed,  and  that,  too,  within 
what  is  termed  a  ' '  reasonable  time. ' '  ^ 

But  the  character  of  the  works  necessary  to  make  an  appropria- 
tion and  hold  title  to  a  water  right  varies  greatly  and  depends 
entirely  upon  the  features  surrounding  each  particular  case.  The 
farmer,  living  near  a  small  stream,  desiring  to  irrigate  his  land 
consisting  of  but  a  few  acres,  may  find  that  in  his  case  all  the 
works  necessary  to  be  constructed  by  him,  in  order  to  make  and 
hold  his  appropriation  of  the  water,  is  a  brush  and  earth  dam  in 
the  stream  and  a  couple  of  plow  furrows  from  that  point  to  the 
field  where  the  water  is  to  be  used.  Yet  this  work  must  be  actually 
performed  in  order  to  secure  and  preserve  his  right.  Upon  the 
other  hand,  the  irrigation  company,  with  the  purpose  nn  view  for 
making  the  appropriation,  of  supplying  water  for  the  irrigation 
of  perhaps  hundreds  of  thousands  of  acres  of  land,  wiU  find  that 
in  the  large  river  from  which  this  appropriation  must  be  made, 
that  a  rock  and  cement  dam  only  will  suffice;  also  that  reservoirs 
may  have  to  be  built,  and  that  canals  and  ditches  of  the  most  per- 
manent and  enduring  charaeterj  perhaps  hundreds  of  miles  in 
length,  must  be  constructed  in  order  to  carry  the  water  to  all' the 
lands  for  which  the  appropriation  is  made.  Yet  all  these  works 
must  be  constructed,  and  that,  too,  within  a  reasonable  time,  in 
order  to  hold  the  right  to  the  water  and  shut  out  subsequent  ap- 
propriators.  Hence  it  follows  that  the  character  of  the  works 
necessary,  and  also  what  constitutes  a  reasonable  time  for  their 
construction,  must  vary  with  each  particular  case.^ 

Although  usually  some  kind  of  a  dam  is  necessary  to  divert  the 
water  from  the  stream  into  the  ditch  of  the  appropriator,  it  is  not 
always  the  case.  If  the  diversion  can  be  accomplished  by  a  simple 
cut  to  the  stream  it  is  sufficient.^  In  cases  where  the  natural  chan- 
nel is  used  to  conduct  the  water  to  the  place  where  it  is  to  be  used, 
there  may  be  required  to  be  constructed  dikes  or  embankments 

1  For  reasonable  time  to  construct  49,  70  Pac.  Eep.  820,  71  Pao.  Eep. 
works,  see  Sees.  733-741.  976;  Kelly  v.  Natoma  W.  Co.,  6  Gal. 

2  For  a  more  detailed  description  of      105,  1  Morr.  Min.  Eep.  592. 

the  character  of  the  works  necessary,  See,   also,    for   rights   o:^   appropri- 

see  Sees.  824-836;  Malad  Val.  Irr.  Co.  ators  in  this  respect,  Sees.  717-721. 

V.    Campbell,    2    Idaho   411,    18    Pac.  3  Lower  Tule  etc.  Co.  v.  Angiola  etc. 

Eep.   52;    McCall  v.  Porter,   42   Ore.  Co.,  149  Cal.  496,  86  Pao.  Eep.  1081. 
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along  the  sides  of  the  natural  stream  to  hold  the  water  within  the 
channel,  especially  at  certain  seasons  of  the  year.  But  an  actual 
diversion  lower  down  the  stream  must  be  made  of  the  same  amount 
appropriated  above.*  The  most  common  method  of  conducting 
the  water  to  the  place  where  it  is  to  be  used  is  by  the  construction 
of  open  ditches  and  canals.  And,  for  this  purpose,  flumes  or  con- 
duits constructed  at  different  parts  of  the  lines  of  a  ditch,  can  not 
change  the  general  character  of^the  works,  and  in  all  legal  re- 
spects are  the  same  as  an  open  ditch  or  canal.^  These  are  usually 
made  by  the  appropriator,  and  must  be  so  constructed  and  kept 
in  good  repair,  as  to  prevent  all  unreasonable  waste.*  What- 
ever ditches  and  canals  are  necessary  must  be  constructed  in 
order  to  hold  the  right.  Again,  the  dam,  ditch,  or  canal  of  another 
may  be  used  by  an  appropriator,  and  the  only  work  necessary  in 
this  case  will  be  the  enlargement  of  the  old  works  suf&ciently  to 
divert  and  carry  the  waters  of  the  new  appropriation,  in  addition 
to  the  water  of  the  former  appropriators.''^ 


4  For  uae  of  natural  chaimel  of 
stream  for  ditch,  see  See.  832;  Kelly 
V.  Natoma  W.  Co.,  6  Oal.  105,  1  Morr. 
Min.  Bep.  592;  Hoffman  v.  Stone,  7 
Gal.  46 ;  Town  of  Suisun  v.  De  Freitas, 
142  Gal.  350,  75  Pao.  Bep.  1092. 

For  necessity  of  aji  actual  diversion, 
see  Sees.  722-724. 

See,  also,  MeGall  v.  Porter,  42  Ore. 
49,  70  Pac.  Bep.  820,  71  Pae.  Bep.  976. 

"No  certain  method  is  necessary  to 
constitute  a  valid  appropriation,  so 
long  as  the  water  has  been  applied  to 
a  beneficial  use ;  and  this  may  be  done 
either  by  ditches  or  by  other  methods 
of  diversion  and  application,  such  ad 
the  placing  of  dams  in  the  streams  and 
sloughs,  and  thereby  overflowing  the 
land,  or  sub-irrigating  it,  as  the  case 
may  be."  Hough  v.  Porter,  51  Ore. 
318,  98  Pae.  Bep.  1083. 

5  EUison  V.  Jaekson  Water  Co.,  12 
Cal.  542. 

.  6  For  economical  use  of  the  water 
and  the  prevention  of  waste,  see  Sees. 
874-916. 


7  As  to  how  this  right  may  be  ac- 
quired, see  Sees.  989,  990. 

See,  also,  eminent  domain.  Sec.  1085. 
Lehi  Irr.  Co.  v.  Moyle,  4  Utah  327, 
9  Pao.  Eep.  867;  Utt  v.  Frey,  106 
Cal.  392,  39  Pac.  Bep.  807;  Hough  v. 
Porter,  51  Ore.  318,  95  Pae.  Bep. 
732,  98  Pac.  Eep.  1083,  102  Pae.  Bep. 
728. 

See,  also,  Clark  v.  Nash,  198  U.  S. 
361,  49  L.  Ed.  1085,  25  Sup.  Ct.  Eep. 
676,  4  Ann.  Gas.  1171;  affirming  M., 
27  Utah  158,  75  Pac.  Bep.  371,  1  L. 
E.  A.,  N.  8.  208,  101  Am.  St.  Eep. 
953,  where  the  only  work  necessary 
was  the  enlargement  of  the  old  ditch 
and  the  construction  of  a  ditch  about 
100  feet  long  to  carry  the  water  to 
the  land  of  the  appropriator. 

Water  Supply  &  S.  Co.  v.  Larimer 
&  W.  Irr.  Co.,  24  Colo.  322,  51  Pae. 
Eep.  496,  46  L.  E.  A.  322;  North 
Point  Consol.  Irr.  Co.  v.  Utah  &  S.  L. 
C.  Co.,  16  Utah  246,  52  Pac.  Bep.  168, 
40  L.  B.  A.  851,  67  Am.  St.  Eep.  607. 

For  right  to  use  existing  works  oiF 
another,  see  Sees.  989,  990,  1085. 
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As  was  said  upon  this  subject  by  the  Supreme  Court  of  Cali- 
fornia :8  "A  person  who  is  making  an  appropriation  of  water 
from  a  natural  source  or  stream  is  not  bound  to  carry  it  to  the  place 
of  use  through  a  ditch  or  canal  cut  especially  for  that  purpose. 
He  may  make  use  of  any  natural  or  artificial  channel,  or  natural 
depression  which  he  may  find  available  and  convenient  for  that 
purpose,  so  long  as  other  persons  interested  in  such  conduit  do 
not  object,  and  his  appropriation  so  made  will,  so  far  as  such  means 
of  conducting  the  water  is  concerned,  be  as  effectual  as  if  he  had 
carried  it  through  a  ditch  or  pipe  line  made  for  that  purpose  and 
no  other."  ^ 

A  distinction,  however,  must  be  made  in  cases  where  the  owner 
objects  to  the  use  of  his  ditch  by  another.  This  subject,  however, 
wiU  be  discussed  more  thoroughly  when  we  come  to  the  subject 
of  rights  of  way  over  private  lands.  i°   - 

§  720.  The  works — Kind  necessaiy  (continued). — An  appropri- 
ator  may  make  use  of  all  of  the  natural  advantages  of  the  topog- 
raphy of  the  country  in  constructing  his  works.  Many  times  it 
is  not  necessary  to  construct  a  ditch,  and  if  so,  but  for  a  short 
distance.  The  water  may  be  turned  from  the  natural  stream  into 
a  gulch,  ravine,  or  in  any  depression  in  the  land  along  which  the 
water  wiU  run  to  the  place  where  it  is  needed.  Any  of  these,  if 
available,  may  be  utilized  by  the  appropriator  for  that  purpose.  ^ 
Even  in  certain  places  the  channel  of  the  stream  itself  from  which 
the  appropriation  is  made,  or  the  channel  of  another  stream  may  be 

8  Lower  Tule  etc.  Co.  v.  Angiola  l  Thomas  v.  Guiraud,  6  Colo.  530, 
Water  Co.,  149  Cal.  496,  86  Pae.  Rep.  where  it  was  held  that  the  true  test  of 
1081.  an  appropriation  of  water  is  the  dctual 

9  Citing  Hoffman  v.  Stone,  7  Cal.  application  thereof  to  the  beneficial 
46;  Butte  C.  &  D.  Co.  v.  Vaughan,  use  intended,  and  that  the  method  of 
11  Cal.  143,  70  Am.  Dec.  769,  4  Morr.  diverting  or  carrying  the  water  or  in 
Min.  Rep.  552;  Simmons  v.  Winters,  making  such  application  is  imma- 
21  Ore.  35,  27  Pac.  Rep.  7,  28  Am.  terial;  and  that  the  construction  of 
St.  Rep.  727 ;  MoCall  v.  Porter,  42  Ore.  ditches  may  be  unnecessary. 

49,   70   Pac.   Rep.   820,   71  Pae.  Rep.  Simmons  v.  Winters,  21  Ore.  35,  27 

976;  Richardson  v.  Kier,  37  Cal.  263.  Pae.   Rep.   7;   28   Am.   St.   Rep.   727; 

See,  also  Evans  Ditch  Co.  v.  Lake-  Hoffman  v.  Stone,  7  Cal.  46;  McKin- 

side  Ditch  Co.,  15  Cal.  App.  119,  108  ney  v.  Smith,  21  Cal.  374,  1  Morr.  Min. 

Pac.  Rep.  1027.                           .  Eep.  650, 

10  See  Sees.  989,  990,  1085. 
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used  for  the  purpose  of  carrjdng  the  water  either  all  or  a  p&rt 
of  the  distance  required.^  Again,  the  character  of  the  works  may 
consist  of  the  construction  of  pumps,  water  wheels  or  other  devices 
for  lifting  the  water  directly  from  the  streams  or  other  sources 
of  supply,  and  letting  the  same  run  into  ditches  constructed  to 
carry  it  to  the  place  where  it  is  needed.  This  may  be  done  either 
with  or  without  the  construction  of  a  dam  to  facilitate  the  diver- 
sion.3  * 

All  of  the  different  propositions  referred  to  in  this  and  the  pre- 
ceding sections  *  will  be  discussed  more  at  length  in  other  por- 
tions of  this  work.s  The  only  point  which  we  wish  to  impress 
upon  the  mind  here  is  that  a  water  right  under  the  Arid  Eegion 
Doctrine  of  appropriation  is  a  possessory  right,  and  consummated 
only  when  the  appropriator  actually  takes  possession  of  the  water 
which  he  attempts  to  appropriate.^  Hence  one.  of  the  essentials 
is  that  the  appropriator  must  construct  some  work  or  works  nee-. 


2  Hoffman  v.  Stone,  7  Cal.  46;  Bich- 
ardson  v.  Kier,  34  Cal.  63,  91  Am.  Dee; 
681,  4  Morr.  Min.  Eep.  612;  Wilcox 
V.  Hauseh,  64  Cal.  461,  3  Pac.  Eep. 
108;  Butte  Canal  &  D.  Co.  v.  Vaughn, 
11  Cal.  143,  70  Am.  Dee.  769,  4  Morr. 
Min.  Eep.  552;  Ellis  v.  Tone,  58  Cal. 
289;  Platte  Val.  Irr.  Co.  v.  Buekers 
Irr.  ete.  Co.,  25  Colo.  77,  53  Pac.  Eep. 
334;  Paige  v.  Eooky  Ford  C.  &  Irr. 
Co.,  83  Cal.  84,  21  Pac.  Eep.  1102, 
23  Pac.  Eep.  875;  Lower  Tula  etc. 
Co.  V.  Angiola  ete.  Co.,  149  Cal.  496, 
«6  Pac.  Eep.  1081;  Evans  D.  Co.  v. 
Lakeside  D.  Co.,  15  Cal.  App.  119, 
108  Pac.  Eep.  1027. 

3  For  the  right  to  pump  water  from 
streams,  see  Sees.  825,  836. 

For  pumping  from  wells,  see  Sees.- 
1201,  1202. 

For  the  question  as  to  whether  water 
may  be  appropriated  to  irrigate  a 
certain  tract  of  land  by  taking  the 
water  from  the  stream  with  a  current 
water  wheel,  and  at  the  same  time 
appropriate   the   natural   flow  ef  the 


stream  for  the  purpose  of  running  the 
wheel,  see  Sec.  724. 

For  the  right  to  pump  water  as  a 
riparian  rights,  see  See.  494. 

See,  also,  Charnock  v.  Higuera,  111 
Cal.  473,  44  Pae.  Eep.  171,  32  L.  E. 
A.  190,  52  Am.  St.  Eep.  195;  Earl  of 
No^bury  v.  Kitchin,  7  Law  Times 
(N.  S.)  685,  9  Jur.  N.  S.  132;  State 
ex  rel.  Galbraith  v.  Superior  Court,  59 
Wash.  621,  liO  Pae.  Eep.  429,  140 
Am.  St.  Eep.  893;  Turner  v.  James 
Canal  Co.,  155  Cal.  82,  99  Pac.  Eep. 
520,  22  L.  E.  A.,  N.  S.,  401,  132  Am. 
St.  Eep.  159,  17  Am.  &  Eng.  Ann. 
Cas.  823 ;  Miller  &  Lux  v.  Eiokey,  127 
Fed.  Eep.  573. 

See,  also,  for  means  of  use.  Sec. 
825. 

4  See  Sees.  824-836. 

6  See  references  to  other  portions, 
supra. 

6  See  nature  of  the  right  by  appro- 
priation, Sees.  757-774. 

Bybee  v.  Oregon  ete.  Co.,  139  U.  S. 
663,  35  L.  Ed.  305,  11  Sup.  Ct.  Eep. 
641,  affirming  26  Fed.  Eep.  586. 
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essary  to  take  this  possession  and  to  conduct  the  water  to  the  place 
where  its  use  to  a  beneficial  purpose  is  the  consummating  act  of 
his  appropriation^ 

§  721.  The  works — Completed  when. — The  works  must  be 
deemed  completed  when  they  are  fully  constructed  according  to  the 
plan  thereof,  and  ready  to  divert,  hold,  and  to  convey  all  of  the 
water  appropriated  to  the  place  of  use.  Some  authorities  even  go 
to  the  extent  of  holding  that  the  works  are  not  completed  until 
the  water  is  actually  diverted  therein.  In  California  there  is  a 
statute  to  that  effect  ;i  and,  where  a  statute  says  that  the  works 
can  not  be  deemed  completed  until  the  water  is  actually  diverted 
therein,  it  is  the  law  in  that  jurisdiction.  But  outside  of  statutory 
definitions  of  the  word  "completion,"  we  never  considered  that 
it  was  necessary  to  actually  divert  the  water  in  order  to  consider 
the  works  completed.  Of  course,  the  diversion  of  the  water  and 
conducting  the  same  where  it  is  to  be  used  is  the  ultimate  end  for 
which  the  works  are  constructed.  But  they  are  only  the  means  to 
an  end;  and,  when  the  works  are  fully  constructed  and  ready  to 
divert  the  water  and  carry  it  to  the  place  where  it  is  to  be  used, 
w€  consider  the  works  completed.  And,  under  the  definition  of  the 
term  "appropriation  of  water, "^  tJm  taking  and  diverting  the 
water  from  the  natural  stream  constitutes  a  separate  and  dis- 
tinct essential  element.  This  we  will  discuss  in  other  sections  of 
this  chapter.3 

In  order,  however,  to  hold  the  appropriation  to  the  full  extent 
intended,  all  of  the  works  necessary  to  that  end  must  be  fully 
completed,  and  that,  too,  with  reasonable  diligence.  And  it  is  the 
doing  of  the  work  and  the  completion  of  the  dams,  ditches,  and 
canals  or  other  works,  within  a  reasonable  time  from  taking  pos- 
session, which  gives  the  right  to  take  possession  of  the  water  of 
which  the  appropriation  is  attempted,  or  the  right  of  way  through 
the  public  domain. 

T  That  an  actual  application  of  tha  For  reasonable  diligence  in  comple- 

water  is  necessary,  see  Sees.  725-728.  tion  of  works,  see  Sees.  733-741. 

1  See  Civil  Code  of  Cal.,  Sec.  1417.  2  See  Sec.  707. 

"By  'completion'  ia  meant  conduct-  3  For  diversion  of  water,  see  Sees, 

ing   the   waters   to   the   place    of   in-  722-724. 
tended   use."     2   Kerr's   Cyo.   Codes, 
p.  1161. 
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In  Bear  Lake  etc.  Co.  v.  Garland,*  the  Court  said:  "The  Bear 
Lake  Company,  therefore,  never  had  any  legal  or  equitable  right 
to  the  land  over  or  through  which  the  ditch  for  the  canal  was  dug, 
as  against  the  Government,  until  the  ditch  was  completed."  5 
Where,  however,  portions  of  the  works  are  in  themselves  completed, 
and  are  in  themselves  capable  of  the  diversion  of  a  portion  of  the 
water  contemplated,  they  must  be  deemed  completed  to  that  extent, 
although  the  project  was  never*fully  completed  according  to  the 
plans  of  the  original  scheme.  And,  if  this  is  followed  up  with  the 
actual  application  of  the  water  diverted  to  some  beneficial  use  or 
purpose,  there  is  a  valid  appropriation  of  the  water  to  that  extent. 
And  again,  although  one  may  not  have  completed  his  works  for  di- 
verting or  using  the  water,  and  therefore  is  not  ready  to  consummate 
his  appropriation  by  the  application  of  the  water  to  the  purpose  in- 
tended, yet  he  has  the  right  to  use  so  much  of  the  water,  as  against 
intervening  rights,  as  may  be  necessary  to  prevent  his  works  from 
injury  while  in  the  process  of  construction. ^ 

§  722.  Diversion  of  the  water — There  must  be  an  actual  diver- 
sion.— ^As  we  have  seen,  the  appropriation  entire  can  not  be  con- 
structive ;i  so,  also,  no  step  which  it  is  necessary  to  take  to  make  the 
appropriation  complete  can  be  constructive.  As  the  whole  theory  of 
appropriation  for  beneficial  uses  is  based  merely  upon  a  prior  pos- 
sessory right  to  the  water  entirely  separate  from  the  property 
in  the  land  over  which  it  runs,^  and  no  possession  or  exclusive 
property  can  be  acquired  while  it  is  still  flowing  and  remaining 

4  164  U.  S.  1,  41  L.  Ed.  327,  17  6  Weaver  v.  Conger,  10  Cal.  233,  6 
Sup.  Ct.  Eep.  7 ;  aflSrining  Id.,  9  Utah  .    Morr.  Min.  Eep.  203. 

350,  34  Pac.  Eep.  368.  See,   also   for   right   of  intervenOTS 

5  For  rights  of  way,  see  Sees.  927-  to  use  the  water  between  the  inception 
993.  of  title  of  the  prior  appropriator  and 

For  mortgages  and  liens,  see  Cliap.  the  completion  of  his  works,  See.  702. 

53,  Sees.  1019-1022.  l  See  Sees.  716,  717. 

For  abandonment  by  failure  to  com-  Gould  on  Waters,  Sec.  235. 

plete  works,  see  Sees.  1104,  1106.  Coryell  v.  Cain,  16  Cal.  567;  Kelly 

For  the  necessity  of  the  completion  v.  Natoma  W.  Co.,  6  Cal.  105,  1  Morr. 

of  the  works,  see  Kimball  t.  Gearhart,  Min.  Eep.  592. 

12  Cal..  27,   1  Morr.  Min.  Eep.   615;"  2  See  Sees.  766,  767. 

Watts  V.  Spencer,  51  Ore.  262,  94  Pac.  See,  also,  Crandall  v.  Woods,  8  Cal. 

Eep.  39;  136,  1  Morr.  Min.  Eep.  604. 
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in  its  natural  channel  or  stream,  ^  it  follows,  therefore,  that  in 
order  to  obtain  possession  of  the  water  attempted  to  be  appro- 
priated, it  is  an  indispensable  requisite  that  there  must  be  an 
actual  diversion  of  the  water  from  its  natural  channel  into  the  ap- 
propriator's  ditch,  canal,  reservoir,  or  other  structure* 

In  a  recent  Idaho  case  ^  it  is  said :  "In  the  further  discussion  of 
this  case  it  must  be  remembered  that  the  respondent  has  not  al- 
leged or  established  any  appropriation  or  diversion  of  the  waters 
of  this  stream  for  any  useful  or  beneficial  purpose.  He  makes  no 
claim  to  the  water  by  reason  of  any  appropriation  or  diversion 
in  accordance  with  the  statute,  but  rather  bases  and  asserts  his 
right  upon  the  fact  that  he  is  a  riparian  proprietor,  and  that  as 
such  he  has  for  more  than  17  years  been  using  the  water  for 
'domestic,  culinary,  and  household  purposes  and  for  the  use  of  his 
live  stock,'  and  that  the  waters  of  the  stream  have  continuously 
flowed  through  his  lands,  'moistening  the  same.'  Whatever  rights, 
therefore,  respondent  has  established  are  wholly  dependent  upon 
his  proprietary  rights  as  a  riparian  owner  of  lands  through  which 
this  stream  flows." 

So,  where  the  common  law,  as  it  is  recognized  in  England  and 
in  the  Eastern  States,^  forbids  a  diversion  of  the  water  from  its 
natural  channel,  under  almost  any  circumstances  whatsoever, 
the  Arid  Region  Doctrine  of  appropriation,  which  is  in  force  in 
all  of  the  arid  and  semi-arid  States  of  this  country,  makes  the  diver- 
sion of  the  water  one  of  the  most  essential  requisites  of  an  appro- 

S  Parks   Canal   &   M.   Co.   v.   Hoyt,  There   must  be  a   diversion  of  the 

.  57  Cal.  44;  Kidd  V.  Laird,  15  Cal.  161,  water;    Cardoza   v.   Calkins,   117   Cal. 

76  Am.  Dee.  472,  i  Morr.  Min.  Eep.  106,   48  Pac.  Eep.   1010;   MePhail  v. 

g^j  Forney,  4  Wyo.  556,  35  Pac.  Eep.  773 ; 

„  I,-       *  4.1,         4.         Vila  Vtt  V.   Prey,   106   Cal.   392,   39  Pao. 

For  ownership   of  the  water  while  J;        „._ 

™  Eep.  807. 
flowing  in  the  natural  stream,  see  Sec.  f^-rr  i.  v  -irr  j.  oi       i. 

^  ■  5  Hutchinson     v.      Watson     Slough 

''''^-  Ditch  Co.,  16  Idaho  484,  101  Pae.  Eep. 

i  Cruse  v.  McCauley,  96  Fed.  Eep.      ^^ggg^  ^33  j^^_  g^  ^^^   j25. 

369,   citing   Kinney   on   Irr.,    1st   Ed.  g  For    the    common    law,    see    Sees. 

Sec.   162;   Parks  Canal  &  M.   Co.  v.  430-551. 

Hoyt,  57  Cal.  44;  Kidd.v.  Laird,  15  For  modification  of  the  common  law 

Cal.   161,  76  Am.   Dec.  472,   4  Morr.  in  the  Western  States,  see  Sees.  508- 

Min.  Eep.  571;  Dalton  v.  Bowker,  8  511. 

Ner.    190;    Eiverside    Water    Co.    v.  For  irrigation  as  a  riparian  right, 

Gage,  89  Cal.  410,  26  Pae.  Eep.  889.  see  Sees.  498-525, 
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priation,  and  an  absolute  necessity  in  order  to  acquire  an  exclusive 
property  in  the  waterJ 

But  see  the  case  of  Cascade  Town  Co.  v.  Empire  "Water  & 
Power  Co.,8  where  it  is  said:  "The  complainant  is  not  required 
to  construct  ditches  or  artificial  ways  through  which  the  water 
might  be  taken  from  the  stream,  in  order  that  it  might  appro- 
priate the  same.  The  only  indispensable  requirements  are  that 
the  appropriator,  in  order  to  constitute  a  valid  appropriation,  first, 
must  intend  to  use  the  waters  for  a  beneficial  use,  and  second, 
actually  apply  them  to  a  beneficial  use. ' '  ^ 

In  order,  therefore,  to  constitute  a  valid  appropriation  of  water, 
within  the  meaning  of  the  definition  as  given  in  a  previous  sec- 
tion,io  and  within  the  meaning  of  the  term  as  understood  by  the 
decisions  of  all  the  States  where  the  law  of  appropriation  is  in  force, 
there  must  be  an  actual  diversion  of  the  same,  with  the  intent  to 
apply  to  some  beneficial  use  or  purpose,  and  followed  within  a  rea- 
sonable time,  by  an  actual  application  to  such  use  or  to  some  other,  ii 


T  For  property  in  water  after  di- 
version, see  Sees.  774. 

8  181  Fed.  Eep.  1011. 

9  See,  also,  Kelly  v.  Natoma  etc.  Co., 
6  Cal.  105,  1  Morr.  Min.  Rep.  592; 
McCall  V.  Porter,  42  Ore.  49,  70  Pac. 
Eep.  820,  71  Pae.  Eep.  976;  Hofifman 
V.  Stone,  7  Cal.  46,  4  Morr.  Min.  Eep. 
520;  Suisun  v.  De  Freitas,  142  Cal. 
350,  75  Pae.  Eep.  1092;  Humphreys 
etc.  Co.  T.  Frank,  46  Colo.  524,  105 
Pac.  Eep.  1093;  Broad  Eun  Inv.  Co. 
V.  Deuel  &  Snyder  Imp.  Co.  47  Colo. 
573,  108  Pac.  Eep.  755. 

10  For  definition  of  appropriation 
of  water,  see  See.  707. 

11  For  reasonable  time  to  apply  the 
water,  see  Sees.  738-741. 

For  right  to  change  the  use,  see 
Sees.  869-872. 

For  the  ftecessity  of  actual  appli- 
cation in  order  to  hold  the  right,  see 
Sees.  725-728. 

See,  also,  Walsh  v.  Wallace,  26  Nev. 
299,   67  Pae.  Eep.   914,   99   Am.   St. 


Eep.  692;  McDonald  v.  Bear  Eiver 
etc.  M.  Co.,  13  Cal.  220,  15  Cal.  145, 
1  Morr.  Min.  Eep.  626;  Larimer  etc. 
Co.  v.  People,  8  Colo.  614,  9  Pae.  Sep. 
794;  Fort  Morgan  etc.  Co.  v.  South 
Platte  D.  Co.,  18  Colo.  1,  30  Pac. 
Eep.  1032,  36  Am.  St.  Eep.  259;  Low 
V.  Eizor,  25  Ore.  551,  37  Pac.  Eep.  82, 
where  it  is  said:  "To  constitute  a 
valid  appropriation  of  water,  three 
elements  must  always  exist:  .  .  . 
second,  a  diversion  from  the  natural 
channel  by  means  of  a  ditch,  canal,  or 
other  structure,"  etc;  Nevada  D.  Co. 
V.  Bennett,  30  Ore.  59,  45  Pae.  Eep. 
472,  60  Am.  St.  Eep.  777;  Oflfield  v. 
Ish,  21  Wash.  277,  57  Pac.  Eep.  809; 
Farmers'  etc.  Ees.  Co.  v.  Southworth, 
13  Colo.  Ill,  21  Pac.  Eep.  10S8,  4  L. 
E.  A.  767;  Simmons  v.  Winters,  21 
Ore.  35,  27  Pac.  Eep.  7,  28  Am.  St. 
Eep.  727;  Charnoek  v.  Higuerra,  111 
Cal.  473,  .44  Pac.  Eep.  171,  32  L.  E. 
A.  190,  52  Am.  St.  Eep.  195,  where 
it  was  held  that  to  pump  water  from  a 
stream  was  a  diversion  of  it. 
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§  723.  Diversion — What  constitutes  a  diversion. — ^As  long  as  the 
water  is  actually  diverted  from  the  natural  stream  or  other  body  and 
taken  into  the  actual  possession  of  the  appropriator,  the  means  em- 
ployed to  divert  the  same  are  immaterial  ;i  provided  that  no  extraor- 
dinary or  unreasonable  method  is  used  by  the  appropriator  which 
will  interfere  with  the  rights  of  subsequent  appropriators  to  the  use 
of  the  water.2  The  most  usual  method  of  diversion  is  by  a  dam  or 
some  obstruction  placed  in  the  stream  below  the  intake  of  the 
ditch  or  canal  by  which  the  waters  of  the  stream  are  raised  suffi- 
ciently to  permit  the  amount  appropriated  to  flow  into  the  ditch 
by  simple  gravitation.  Care  has  to  be  exercised  not  to  have  the 
dam  too  high,  and  to  have  sufficient  spillways  to  permit  the  water 
not  claimed  under  the  appropriation  to  run  down  the  stream  should 
there  be  others  Below  claiming  a  portion  of  the  water  of  the  stream. 
In  many  streams  in  the  Western  country  there  may  be  found  twenty- 
five  or  thirty  of  these  dams,  each  diverting  the  portion  of  the 
water  claimed  by  the  owners,  the  exact  amount  of  the  water  to 
which  each  appropriator  is  entitled  being  measured  by  weir  or 
other  measuring  device  placed  in  the  ditch  near  the  point  of  di- 
version.3  Oftentimes  it  is  not  necessary  in  order  to  divert  the 
water  that  the  dams  extend  entirely  across  the  stream.  In  cases 
of  this  kind  wing  dams  are  often  used.  These  are  dams  con- 
structed from  the  bank  of  the  stream  from  which  the  diversion  is 
made  and  extending  out  into  the  stream  at  an  angle  and  running 
usually  somewhat  higher  up  the  stream  than  the  point  of  diver- 
sion. The  character  of  these  works,  which  are  necessary  to  make 
the  diversion,  has  been  discussed  in  previous  sections.  In  some 
cases  no  dam  at  all  is  necessary,  the  lay  of  the  land  being  such 
that  the  intake  of  the  ditch  is  sufficient  to  divert  the  water  claimed.* 
Again,  in  many  places,  owing  to  the  fact  that  the  water  is  so 
much  lower  than  the  land  where  the  diversion  must  be  made  in 

1  Thomas  v.  Guiraud,  6  Colo.  530 ;  For  the  duty  of  water,  see  Sees. 
Simmons  v.  Winters,  21  Ore.  35,  27      902-908. 

Pae.  Eep.  7,  28  Am.  St.  Eep.  727.  *  Lower  Tule  River  D.  Co.  v.  An- 

2  For  diversion  by  water  wheels  re-  giola  W.  Co.,  149  Cal.  496,  86  Pac. 
quiring  a  current  of  the  stream  to  Eep.  1081;  Hough  v.  Porter,  51  Ore. 
run  the  same,  see  See.  724.  318,  95  Pae.  Eep.  732,  98  Pae.  Eep. 

3  For  the  measurement  of  water,  see  1083,  102  Pae.  Eep.  728 ;  Simmons  v. 
Seci.  888-899.  Winters,  21  Ore.  35,  27  Pac.  Eep.  7, 

28  Am.  St.  Eep.  727. 
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order  that  it  flow  by  gravity  to  the  place  where  it  is  to  he  used, 
no  dam  can  he  constructed  by  which  the  water  can  he  raised  to  the 
point  desired.  In  these  cases  pumps  may  be  used,  run  by  any  power 
such  as  steam,  electricity,  wind,  gasoline,  oil,  animal,  or  even 
by  the  hand  of  man.^  The  word  "diversion,"  as  applied  to  a 
water  course,  means  the  turning  aside  or  altering  the  natural 
course  of  the  stream  j^  and,  whether  this  alteration,  is  made  so 
that  the  water  flows  horizontally^  or  is  forced  vertically,  is  imma- 
terial. So  long  as  the  course  of  the  water  appropriated  is  changed 
from  the  natural  channel  of  the  stream  and  taken  possession  of 
by  the  appropriator  by  means  of  the  works  constructed  by  him,''^ 
whether  the  same  be  by  a  dam  and  the  intake  of  his  ditch,  and 
thus  taking  the  water  practically  horizontally,  or  by  means  of  a 
pump,  taking  the  water  vertically  from  the  stream  to  the  bank, 
makes  no  difference,  so  long  as  the  water  is  actually  taken  from 
the  stream  by  some  artificial  means  provided  by  the  appropriator. 
And,  for  this  purpose,  "every  diversion  of  the  water  from  a  stream 
is  artificial — a  disturbance  of  the  natural  order  of  things.  A  dam 
or  ditch  is  as  much  an  artificial  mechanism  as  a  pump — ^it  may, 
indeed,  be  much  more  so ;  and  the  one  alters  the  natural  conditions 
in  the  same  sense  that  the  other  does. "  ^  As  we  have  seen,  the 
right  to  appropriate  the  water  of  the  natural  streams,  under  the 
Arid  Eegion  Doctrine  of  appropriation,  is  a  possessory  right  only. 
Hence,  in  order  to  acquire  this  right,  the  appropriator  must  take 
possession  of  the  water  by  means  of  the  artificial  works  constructed 
by  him.  The  methods  employed  by  him,  so  long  as  their  use  does 
not  infringe  the  rights  of  otjiers,  are  immaterial.^ 

§  724.  Diversion — Unreasonable  methods  interfering  with 
rights  of  others — Schodde  v.  Twin  Falls  Land  and  Water  Co. — 
As  intimated  in  our  preceding  section,  no  extraordinary  or  unrea- 

5  For  diversion  aooording  to  ancient  52  Am.  St.  Eep.  195 ;  Sehodde  v.  Twin 
methods,  see  Sees.  30,  63-87.  Falls  Land  &  W.  Co.,  161  Fed.  Eep. 

For    diversion    by    water    current  43,  88  C.  C.  A.  207,  where  it  was  said: 

wheel,  see  See.  724.  "He  may  change  from  one  method  to 

6  3  Words  and  Phrases,  p.  2142.  another,  as  the  situation   or   cireum- 

7  For  the  works  necessary,  see  Sees,  stances  may  require. ' ' 

824-836.  9  Where  the  method  employed  does 

8  Charnock  v.  Higuerra,  111  Gal.  infringe  upon  the  rights  of  others,  see 
473,  44  Pae.  Eep.  171,  32  L.  E.  A.  190,      next  section. 
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sonaUe  method  can  be  used  by  an  appropriator,  whereby  the  like 
right  to  appropriate  the  waters  of  any  stream  by  others  may  be 
prevented.  If  there  is  ample  water  in  the  stream  for  all  desiring 
the  use  of  the  same,  the  appropriation  by  some  should  not  be  pre- 
vented by  the  mere  method  of  diversion  by  others.  The  diversion 
must  be  made  in  a  reasonable  manner,  and  so  as  not  to  deprive 
others  of  their  rights.  For  the  right  to  the  appropriation  of  water 
"is  not  unrestricted.  It  must  be  exercised  with  reference  to  the 
general  conditions  of  the  country  and  the  necessities  of  the  people, 
and  not  so  as  to  deprive  a  whole  neighborhood  or  community  of 
its  use."  1  So,  dams  constructed  for  the  diversion  of  water  must 
be  kept  within  reasonable  limits,  if  their  unreasonable  height  inter- 
feres with  the  rights  of  others.^  Hence  it  follows,  that,  while  any 
person  is  permitted  to  appropriate  water  for  a  useful  purpose,  it 
must  be  with  some  regard  for  the  rights  of  the  public;  and,  there- 
fore, an  appropriator  has  no  absolute  right  to  his  original  method 
of  diversion  if  it  interferes  with  the  rights  of  others  in  the  subse- 
quent appropriation  of  the  surplus  waters  of  the  same  stream. 
Such  an  appropriation  and  unconditional  ownership  would  work 
a  monopoly  and  disastrous  consequences.  The  waters  of  the 
natural  streams  of  this  "Western  country  are  open,  as  far  as  prac- 
ticable, to  the  free  use  for  beneficial  and  useful  purposes  by  all 
who  are  in  a  position  to  avail  themselves  of  the  right. ^ 

The  above  principle  was  illustrated  recently  in  an  action  brought 
in  the  Circuit  Court  of  the  United  States  for  the  District  of  Idaho.* 
In  this  ease,  according  to  the  complaint,  the  plaintiff  owned  cer- 
tain lands  upon  the  banks  of  the  Snake  Kiver  in  Idaho  amount- 

iBasey  v.  Gallagher,  87  V.  S.  20  zEio     Grande  "W.  E.  Co.  v.  Tellii- 

WaU.  670,  22  L.  Ed.  452.  ride  P.  &  T.  Co.,  16  Utah  125,  51  Pac. 

See,  also,   Atchison  v.   Peterson,   1  Eep.  146,  appeal  dismissed  175  U.  S. 

Mont.  561,  Id.,  87  U.  S.  20  Wall.  507,  639,  44  L.  Ed.  305,  20  Sup.  Ct.  Eep. 

22  L.  Ed.  414,  1  Morr.  Min.  Eep.  583 ;  245. 

Doherty  v.  Pratt,  —  Nev.  — >  124  Pao.  3  Pitzpatriek    v.     Montgomery,     20 

Eep.  574.  Mont.  181,  50  Pae.  Eep.  416,  63  Am. 

See,  also,  for  wasting  water,  Sees.  St.  Eep.  622. 

911-916.                  '  4Schodde  v.   Twin   Palls   etc.   Co., 

Appropriation    for    sale.    Sec.    703.  161  Fed.  Eep.  43,  88  C.  C.  A.  207, 

See,  also,  Chap.  76.  affirmed  on  writ  of  certiorari  by  the 

That  there  must  be  no  monopoly.  Supreme  Court  of  the  United  States 

Sec.  705.  on  AprU  1,  1912,  224  U.  8.  107,  56  L. 

Eights  of  subsequent  appropriators,      Ed. . 

Sees.  783-787. 
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ing  to  429  acres,  and  water  from  the  river  was  appropriated  to 
irrigate  a  certain  portion  of  these  lands.  The  amount  claimed  was 
1,250  miner's  inches.  Soon  after  the  first  steps  to  appropriate 
the  water  were  made  in  1895,  water  wheels  were  erected  by  the 
plaintiff,  varying  from  24  to  34  feet  in  height.  "Wing  dams  were 
also  constructed  for  the  purpose  of  confining  the  flow  of  the  water 
of  the  river,  and  so  the  current  of  the  river  would  drive  the 
wheels  and  cause  them  to  revolve  and  carry  the  water  in  buckets 
attached  to  the  wheels  to  an  average  height  of  about  20  feet,  where 
the  buckets  would  be  emptied  into  the  flumes  and  thence  carried 
to  the  fields  to  be  irrigated,  and  there  used  for  that  purpose.  In 
the  year  1903,  while  the  plaintiff  was  so  diverting  and  using  the 
water  from  the  river,  the  defendant  took  legal  steps  to  appropri- 
ate a  very  large  amount  of  the  surplus  waters  of  the  river,  and, 
in  1905,  completed  the  construction  of  a  dam  across  the  river  about 
nine  miles  below  the  plaintiff's  land.  This  dam  was  so  constructed 
as  to  impound  all  of  the  waters  of  the  river  at  that  point,  and 
with  the  canals  necessary,  cost  $1,500,000.  The  appropriation  made 
by  this  means  was  for  the  purpose  of  supplying  water  for  domestic 
purposes  and  irrigation  to  settlers,  amounting  to  about  5,000  in 
number,  on  about  300,000  acres  of  land.  There  was  no  other 
water  supply  available  for  these  settlers,  except  the  waters  appro- 
priated by  the  defendant  company.  By  reason  of  the  dam  the 
waters  of  the  river  were  backed  up  to  and  beyond  the  plaintiff's 
premises,  and  thus  the  cu^^rent  in  the  river,  by  means  of  which 
plaintiff's  water  wheels  were  driven  and  made  to  raise  the  water 
to  the  elevation  required,  was  destroyed.  It  was  also  alleged  that 
it  was  now  impossible  for  the  plaintiff  to  change  his  dams  or 
wheels,  or  to  build  or  construct  other  dams,  or  water  wheels  or 
flumes  that  will  raise  any  water  whatever  from  said  stream  that 
can  be  used  upon  the  plaintiff's  land,  by  reason  whereof  the  plain- 
tiff has  not  been,  nor  wiU  he  be,  able  in  the  future  to  irrigate  said 
lands  or  any  part  thereof  or  to  raise  crops  thereon,  as  long  as  the 
defendant's  dam  is  maintained.  That  there  was  no  other  supply  of 
water  available  for  use  upon  plaintiff's  lands  except  the  waters  of 
Snake  Eiver;  that,  by  reason  of  the  backing  up  of  said  water  and 
the  stopping  of  the  plaintiff  from  using  said  water  wheels  to  raise 
the  waters  of  the  river  to  and  upon  said  lands,  and  the  cutting  off 
of  the  water  supply  from  plaintiff's  lands,  he  has  been  damaged  in 
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the  aggregate  sum  of  $56,650.  It  will  be  noticed  that  the  gist  of 
the  action  was  the  stopping  of  the  plaintiff  from  using  the  water 
Wheels  to  raise  the  water.  In  other  words,  it  was  the  old  method 
oi  the  diversion  of  the  water  being  prevented  which  was  com- 
plained of.  The  defendant  interposed  a  general  demurrer  to  the 
complaint,  on  the  ground  that  the  facts  stated  in  the  complaint 
did  not  constitute  a  cause  of  action  against  the  defendant.  The 
demurrer  was  sustained  by  the  Circuit  Court,  and  the  plaintiff 
elected  to  stand  upon  his  complaint,  and  judgment  was  then  entered 
against  him,  and  he  then  appealed  to  the  United  States  Circuit  Court 
of  Appeals ;  and,  on  February  3,  1909,  a  decision  was  rendered  by 
that  Court  affirming  the  judgment  of  the  lower  court.  The  de- 
cision of  the  Circuit  Court  of  Appeals  was  placed  entirely  upon 
the  method  of  diversion  by  the  plaintiff,  and  that  an  appropriator 
of  a  certain  quantity  of  water  from  a  stream  does  not  acquire,  as 
an  appurtenant  to  his  appropriation,  the  right  to  the  current  of 
the  stream  as  a  means  of  operating  devices  used  by  him  to  divert 
the  water  from  the  stream,  nor  is  such  current  subject  to  appro- 
priation as  a  water  right.  Also  that  the  right  to  appropriate 
water  from  a  stream  is  not  an  unrestricted  right,  but  must  be  ex- 
ercised with  regard  to  the  rights  of  the  public  and  other  appro- 
priators,  and  a  single  appropriator,  who  has  adopted  as  a  means 
of  raising  water  to  his  land  water  wheels  operated  by  the  current 
of  the  stream,  has  no  right  of  action  because  of  the  construction 
of  a  dam  below  him  designed  for  the  irrigation  of  a  large  area  of 
land,  the  property  of  many  owners,  which  destroys  the  current 
of  the  stream  at  the  place  of  the  location  of  his  wheels  and  makes 
it  necessary  for  him  to  adopt  some  other  method  of  diverting  the 
water  from  the  stream  to  his  land.  We  will  only  add  that  we 
regard  the  decision  sound  in  every  particular.^ 

The  Court  might  have  added  another  reason  as  to  why  the 
current  in  the  river  can  not  be  appropriated.  For  every  appro- 
priation, as  we  have  seen  in  the  preceding  sections,^  there  'must  be 
a  diversion.  And  in  this  case,  the  current  of  the  river  remaining 
in  the  channel  of  the  stream  and  thus  turning  the  wheels,  there 
was  no  diversion  or  attempted  diversion  as  to  it;  and  hence  there 
nould  be  no  appropriation  as  to  that  portion  of  the  stream.    Then 

s  As  to  what  constitutes  an  appur-  6  See  Sees.  722,  723. 

tenance,  see  Sees.  1005-1018. 
79 — Kin.  on  Irr. 
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again,  there  is  question  of  economic  use  and  the  wasting  of  the 
water,  which  the  Court  did  not  touch  upon.  To  hold  that  one 
farmer  with  a  small  amount  of  land  of  429  acres  could  in  effect 
appropriate  and  hold  the  right  to  all  of  the  waters  of  the  Snake 
River  capable  of  furnishing  water  for  domestic  and  all  other  pur- 
poses to  5,000  settlers  upon  300,000  acres  of  land,  would  be  to 
hold  with  the  "dog  in  the  manger"  theory  of  the  case  with  a 
vengeance.'' 

Since  writing  the  above  this  case  was  affirmed  by  the  United 
States  Supreme  Court  on  a  writ  of  certiorari  on  April  12,  191.2,  in 
which  the  Court  held  that  the  current  of  a  river  can  not  be  appro- 
priated by  a  riparian  proprietor  in  Idaho  to  the  extent  necessary 
to  operate  the  water  wheels  used  by  him  to  divert  water  actually 
appropriated  for  irrigation,  so  as  to  give  him  a  right  of  action 
for  the  destruction  of  the  current  by  subsequent  appropriators 
when  exercising  their  right  under  Article  15,  Section  3,  of  the 
Idaho  Constitution,  to  apply  the  unused  water  to  beneficial  uses. 
In  the  main,  the  Supreme  Court  simply  reaffirmed  the  points  made 
by  the  Circuit  Court  of  Appeals,  as  set  forth  above. 

In  a  recent  Utah  ease  ^  it  was  held  that  a  prior  appropriator 
acquired  a  vested  right  to  his  means  of  diversion,  and  that  neither 
the  legislative  nor  the  judicial  power  could  allow  an  invasion  of 
such  a  prior  right  without  permitting  the  confiscation  of  his  prop- 
erty rights. 

§  725.  Consummating  act — There  must  be  an  actual  use  of  the 
water  appropriated. — In  all  the  States  where  there  is  no  Act 
of  the  legislature  designating  the  completion  of  the  works 
as  the  consummating  act  of  an  appropriation,  ^  the  essential  nec- 
essary to  complete  and  to  .finally  consummate  an  appropriation,  is 
the  application  of  all  the  water  attempted  to  be  appropriated  to 
some  beneficial  use  or  purpose.^    Not  only  must  there  be  an  intent 

7 "  In   the   appropriation   of   water  and  the  wasting  of  water,  Chap.  49, 

there  can  not  be  any  '  dog-in^the-man-  Sees.  874-916. 

ger'  business  by  either  party,  to  inter-  8  Salt  Lake  City  v.  Gardner,  

fere  with  the  rights  of  others. ' '  Judge     Utah ,  114  Pae.  Eep.  147. 

Hawley,   in   Union   M.   &  M.   Co.   v.  i  See  See.  721. 

Dangberg,  81  Fed.  Eep.  73,  119.  2  For  what  purposes  water  may  be 

See,   also,   for   the   economical  use  appropriated,  see  Chap.  37,  Sees.  690- 

705. 
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to  apply  the  water  to  some  such  purpose,  but  as  the  consummation 
of  that  intention,  it  must  be  actually  applied  within  a  reasonable 
time ;  and,  as  to  whether  or  not  this  has  been  done,  is  a  question  of 
fact  to  be  determined  from  all  the  circumstances  of  the  case.^  The 
actual  application  of  all  the  water  appropriated  is  the  consummat- 
ing act  necessary  to  complete  a  valid  appropriation,  and  the  con- 
tinuation of  that  use,  or  some  other  beneficial  use,  constitutes  the 
continuation  of  the  title  to  the  water  right  in  the  appropriator  ;* 
and  there  can  be  no  right  to  take  the  water  unless  it  is  applied 
to  some  beneficial  use.^  This  proposition  is  so  thoroughly  settled 
by  all  the  statutory  law  and  court  decisions  that  a  citation  of  au- 


3  For  reasonable  time  to  apply  the 
water,  see  Sees.  738,  740. 

See,  also,  Millheiser  v.  Long,  10 
N.  M.  99,  61  Pac.  Eep.  Ill;  Gates  v. 
Settlers'  etc.  Co.,  19  Okla.  83,  91  Pac. 
Eep.  856,  both  citing  Kinney  on  Irr., 
1st  Ed.,  Sec.  164. 

See,  also,  Sieber  v.  Erink,  7  Colo. 
148,  2  Pae.  Eep.  901;  Maeris  v.  Bick- 
neU,  7  Gal.  261,  68  Am.  Dec.  257, 
1  Morr.  Min.  Eep.  601;  Combs  ▼.  Ag. 
Ditch  Co.,  17  Colo.  146,  28  Pae.  Eep. 
966,  31  Am.  St.  Eep.  275.  Priority 
of  appropriation  shall  determine  the 
right  to  water  of  a  natural  stream, 
but  there  is  no  appropriation  until 
it  is  applied  to  some  beneficial  use. 
Farmers'  High  Line  Canal  Co.  v. 
Southworth,  13  Colo.  Ill,  21  Pac. 
Eep.  1028,  4  L.  E.  A.  767;  Peregoy 
V.  McKissick,  79  Cal.  572,  21  Pae. 
Eep.  967;  Thomas  v.  Guiraud,  6  Colo. 
530;  Ortman  v.  Dixon,  13  Cal.  33; 
Davis  V.  Gale,  32  Cal.  26,  91  Am.  Dee. 
554,  4  Morr.  Min.  Eep.  604,  where 
Sanderson,  J.,  said:  "Appropriation, 
use,  and  non-use  are  the  tests  of  his 
right;  and  place  of  use,  and  character 
of  use  are  not.  When  he  has  made 
his  appropriation  he  becomes  entitled 
to  the  use  of  the  quantity  which  he  has 
appropriated  at  any  place  where  he 
may  choose  to  convey  it,  and  for  any 
useful  and  beneficial  purpose  to  which 
he  may  choose  to  apply  it.    Any  other 


rule  would  lead  to  endless  complica- 
tions, and  most  materially  impair  the 
value  of  water  rights  and  privileges." 
Woolman  v.  Garringer,  1  Mont.  543,  1 
Morr.  Min.  Eep.  675;  McDonald  v. 
Bear  Eiver  Co.,  13  Cal.  220,  15  Cal. 
145,  1  Morr.  Min.  Eep.  626;  McDon- 
ald V.  Askew,  29  Cal.  200,  1  Morr. 
Min.  Eep.  660;  Gibson  v.  Puohta,  33 
Cal.  310;  Dick  v.  Caldwell,  14  Nev. 
167;  Dick  v.  Bird,  14  Nev.  161;  Mun- 
roe  V.  Ivie,  2  Utah  535;  Combs  v. 
Ag.  Ditch  Co.,  17  Colo.  146,  28 
Pac.  Eep.  966,  31  Am.  St.  Eep.  275, 
where  it  was  held  that  a  mere  diver- 
sion of  water  is  not  an  appropriation 
of  it  within  the  meaning  of  the  con- 
stitution, a  diversion  without  appli- 
cation to  a  beneficial  use  is  unlawful; 
and  also  that  the  privilege  of  divert- 
ing water  extends  only  to  uses  truly 
beneficial,  and  not  to  purposes  of 
speculation. 

4  For  right  to  change  use,  see  Sees. 
868-871. 

6  Moss  V.  Eose,  27  Ore.  595,  41  Pae. 
Eep.  666,  50  Am.  St.  Eep.  743 ;  Hague 
V.  Nephi  Irr.  Co.,  16  Utah  421,  52  Pac. 
Eep.  765,  41  L.  E.  A.  311,  67  Am.  St. 
Eep.  634,  where  it  was  held  that  an 
appropriation  of  water  does  not  mean 
merely  the  diverting  of  it,  but  in- 
cludes its  use  for  some  beneficial  pur- 
pose. 

Nevada   Ditch   Co.   t.   Bennett,   30 
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Ore.  39,  45  Pac.  Eep.  472,  60  Am.  St. 
Eep.  777;  Arnold  v.  Passavant,  19 
Mont.  575,  49  Pac.  Eep.  400;  Church 
V.  StUlwell,  12  Colo.  App.  43,  54  Pac. 
Eep.  395;  Couant  v.  Jones,  3  Idaho 
606,  32  Pac.  Eep.  250;  Simmons  v. 
Winters,  21  Ore.  85,  27  Pae.  Eep.  7, 
28  Am.  St.  Eep.  727;  Elliot  v.  Whit- 
more,  23  Utah  342,  65  Pac.  Eep.  79, 
90  Am.  St.  Eep.  700;  Walsh  v.  Wal- 
lace, 26  Nev.  299,  67  Pac.  Eep.  914, 
99  Am.  St.  Eep.  692;  Senior  v.  Ander- 
son, 115  Cal.  496,  47  Pac.  Eep.  454 
Id.,  130  Cal.  290,  62  Pae.  Eep.  563 
Id.,  138  Cal.  716,  72  Pac.  Eep.  349 
Wellington  v.  Beck,  30  Colo.  409,  70 
Pac.  Eep.  687,  Id.,  43  Colo.  70,  95  Pac. 
Eep,  297;  Taughenbaugh  v.  Clark,  6 
Colo.  App.  235,  40  Pae.  Eep.  153; 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
Colo.  582,  17  Pac.  Eep.  487,  3  Am.  St. 
Eep.  603;  Cash  v.  Thornton,  3  Colo. 
App.  475,  34  Pac.  Eep.  268;  Atchison 
V.  Peterson,  1  Mont.  561 ;  Id.,  87  U.  S. 
20  Wall.  507,  22  L.  Ed.  414;  Basey 
V.  GaUagher,  87  U.  S.  20  WaU.  670, 
22  L.  Ed.  452,  1  Morr.  Min.  Eep.  683 ; 
Hall  V.  Blackman,  8  Idaho  272,  68 
Pac.  Eep.  19. 

Ft.  Morgan  etc.  Co.  v.  South  Platte 
D.  Co.,  18  Colo.  1,  30  Pac.  Eep.  1032, 
36  Am.  St.  Eep.  259,  where  it  was  held 
that  a  priority  can  only  be  legally 
acquired  by  the  application  of  the 
water  to  some  beneficial  use.  "This 
may  now  be  considered  as  one  of  the 
fundamental  principles  of  our  system 
of  irrigation.  It  is  too  well  estab- 
lished to  be  open  to  controversy.  A 
diversion  unaccompanied  by  an  appli- 
cation gives  no  right." 

See,  also,  Becker  v.  Marble  Cr.  Co., 
15  Utah  225,  49  Pac.  Eep.  892 ;  Union 
M.  &  M.  Co.  V.  Dangberg,  2  Sawyer 
450,  Fed.  Cas.  No.  14,370,  Morr.  Min. 
Rep.  113,  81  Fed.  Eep.  73;  Eoeder  v. 
Stein,  23  Nev.  92,  42  Pac.  Eep.  867; 
Low  V.  Eizor,   25  Ore.  551,   37  Pac. 


Eep.  82;  Seaweard  T.  Pacific  Live 
Stock  Co.,  49  Ore.  157,  88  Pae.  Eep. 
963;  Platte  etc.  Co.  v.  Northern  Colo- 
rado Irrigation  Co.,  12  Colo.  525,  21 
Pac.  Eep.  711;  .Farmers'  etc.  Co.  v. 
Southworth,  13  Colo.  Ill,  21  Pac.  Eep. 
1028,  4  L.  E.  A.  767;  Combs  v.  Agri- 
cultural Ditch  Co.,  17  Colo.  146,  28 
Pae.  Eep.  966,  31  Am.  St.  Eep.  275; 
Park  V.  Park,  45  Colo.  347,  101  Pac. 
Eep.  406;  Pocatello  v.  Bass,  15  Idaho 
1,  96  Pac.  Eep.  120;   Hagerman  etc. 

Co.  V.  McMurray, N.  M. ,  113 

Pac.  Eep.  822;  Nevada  Ditch  Co.  v. 
Canyon  etc.  Co.,  58  Ore.  517,  114  Pac. 
Eep.  86;  Cookingham'  v.  Lewis,*  58 
Ore.  484,  114  Pae.  Eep.  88;  Drach  v. 
Isola,  48  Colo.  134,  109  Pac.  Eep.  748; 
Hewitt  V.  Great  Western  Beet  Sugar 
Co.,  20  Idaho  235,  118  Pae.  Eep.  296. 

See,  also.  Hough  v.  Porter,  51  Ore. 
318,  98  Pac.  Eep.  1083;  Salt  Lake 
City  V.  Salt  Lake  City  etc.  Co.,  24 
Utah  249,  25  Utah  441,  67  Pao.  Eep. 
672,  71  Pae.  Eep.  1069,  61  L.  E.  A. 
648 ;  Schneider  v.  People,  30  Colo.  493, 
71  Pac.  Eep.  369;  Woods  v.  Sargent,  43. 
Colo.  268,  95  Pae.  Eep.  932;  Wheeler 
V.  Northern  Colo.  Irr.  Co.,  10  Colo. 
582,  17  Pae.  Eep.  487,  3  Am.  St.  Bep. 
603;  Conley  v.  Dyer,  43  Colo.  22,  95 
Pac.  Eep.  304;  Combs  v.  Farmers'  D. 
Co.,  38  Colo.  420,  88  Pac.  Eep.  396; 
Sterling  v.  Pawnee  etc.  Co.,  42  Colo. 
421,  94  Pac.  Eep.  339,  15  L.  E.  A., 
N.  S.,  238;  Larimer  etc.  Co.  v.  Cache 
La  Poudre  etc.  Co.,  8  Colo.  App.  237, 
45  Pac.  Eep.  525,  affirmed  24  Colo. 
144,  53  Pac.  Eep.  318;  Farmers'  etc. 
Co.  V.  Agricultural  D.  Co.,  22  Colo. 
513,-  45  Pac.  Eep.  444,  55  Am.  St.  Eep. 
149,  reversing  3  Colo.  App.  255,  32 
Pao.  Eep.  722;  Fort  Morgan  etc.  D. 
Co.  V.  South  Platte  D.  Co.,  18  Colo.  1, 
30  Pac.  Eep.  1032,  36  Am.  St.  Eep. 
259. 

For  the  consummation  of  an  appro 
priation  under  statute,  see  next  sec 
tion,  Sec.  726. 
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thorities  seems  almost  unnecessary.®  On  the  other  hand,  the  notice 
of  appropriation  may  have  been  properly  given  according  to  law, 
the  works  for  diverting  and  conducting  the  water  may  be  con- 
structed within  a  reasonable  time,'^  the  water  diverted  from  its 
natural  channel,  and  yet  if  the  water  is  not  actually  applied  to 
some  beneficial  use  or  purpose,  and  that,  too,  within  a  reasonable 
time,  or,  in  other  words,  without  unreasonable  delay,  no  legal  ap- 
propriation has  been  made  of  the  water.^ 

In  Nevada  D.  Co.  v.  Bennett,^  it  is  said:  "An  appropriation 
proper  is  not  made  until  there  has  been  an  actual  application  of 
the  water  claimed,  to  some  beneficial  purpose  or  some  useful  in- 
dustry. All  rights  acquired  prior  to  this  time,  at  whatsoever  step 
in  the  process,  amount  simply  to  a  claim  of  an  appropriation." 
"Compliance  with  the  law  in  other  respects,  that  is,  the  filing  with 
the  clerk  and  recorder  of  the  requisite  plats  and  notices,  the  com- 
mencement and  construction  of  the  ditch  or  canal  with  due  dili- 
gence, and  even  the  actual  diversion  of  the  water  from  the  natural 
stream — all  of  these  acts,  unaccompanied  by  the  beneficial  use  of 
the  water,  constitute  but  an  inchoate  right  or  interest.  And  unless 
such  beneficial  use  follows,  the  interest  thus  acquired  does  not 
ripen  into  an  appropriation ;  the  inchoate  right  terminates,  and  the 
water  goes  to  the  junior  claimants  who  have  complied  with  all  the 
requirements  of  the  law."  ^° 

In  Beers  v.  Sharpe,^^  it  is  said:  "The  rule  is  settled  in  this  State 
that  to  constitute  a  valid  appropriation  of  water  there  must  "be  (1) 
an  intent  to  apply  it  to  some  beneficial  use,  existing  at  the  time 
or  contemplated  in  the  future;  (2)  a  diversion  thereof  from  a  nat- 
ural stream;  and  (3)  an  application  of  it' within  a  reasonable  time 
to  some  useful  industry." 

As  was  well  stated  by  Mr.  Justice  Straup,  in  rendering  the  opin- 

6  Nearly  all  of  the  statutes  of  the  Am.  Dee.  257,  1  Morr.  Min.  Eep.  601 ; 

Western  States  have  provisions  to  the  McKinney   v.    Smith,   21   Cal.   341,    1 

effect  that  beneficial  use  of  the  water  Morr.    Min.    Eep.    650;     Thomas    v. 

shall  be  the  basis,  the  measure,  and  Guiraud,  6  Colo.  530. 

the  limit  of  the  right.     See  statutes  9  30  Ore.  59,  45  Pae.  Eep.  472,  60 

of  the  various  States,  Part  XIV.  Am.  St.  Eep.  777. 

TPor    reasonable    time,    see    Sees.  lO  Conley  v.  Dyer,  43  Colo.  22,  95 

733-741.  Pac.  Eep.  304. 

8  Maeris  t.  Bicknell,  7  Cal.  261,  68  li  44  Ore.  386,  75  Pae.  Eep.  717. 
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ion  of  the  Court  in  a  recent  Utah  ease:i2  "The  final  step,  and 
the  most  essential  element,  to  constitute  a  completed  valid  appro- 
priation of  water,  is  the  application  of  it  to  a  beneficial  purpose. 
"Whatever  else  is  required  to  be,  or  is  done,  until  the  actual  appli- 
cation of  the  water  is  made  for  a  beneficial  purpose  no  valid 
appropriation  has  been  effected.  ...  In  other  words,  if  the 
proposed  appropriator  is  not  able  to  complete  and  finally  estab- 
lish his  appropriation  by  appl^ng  the  water  to,  and  using  it  for, 
the  beneficial  purpose  for  which  it  was  proposed  to  be  appropriated, 
either  by  himself  or  through  the  agency  of  some  user,  his  appro- 
priation fails.  He  may  not  file  his  application,  construct  his  works, 
and  then  hold  the  water  and  wait  for  something  to  happen.  He 
can  not  withhold  the  water  from  the  proposed  beneficial  use.  He 
must  not  only  be  diligent  in  constructing  the  works,  and  in  making 
the  diversion,  but  he  must  also  be  reasonably  diligent  and  expedi- 
tious in  making  application  of  the  water  to  the  beneficial  use  for 
which  the  appropriation  was  proposed,  else  he  loses  his  inceptive 
right.  His  appropriation  will  be  measured  by  the  quantity  of 
water  actually  used  for  the  proposed  beneficial  purpose." 

§  726.  Consummating  act — Under  statute. — ^In  all  the  States 
where  there  is  no  Act  of  the  legislature  designating  what  act 
in  the  series  of  acts  necessary  to  make  a  valid  appropria- 
tion shall  constitute  the  final  essential,  it  is  held  that  the  true  test 
as  to  whether  the  appropriation  is  finally  completed  and  valid  is 
the  aefual  application  of  the  water  to  some  beneficial  use  or  pur- 
pose.^  This  we  consider  to  be  the  better  rule.  But,  as  we  have 
seen  in  our  account  of  the  Arid  Eegion  Doctrine  of  appropriation, 
this  doctrine  originated  in  California  with  the  early  miners.^  That 
State  also  was  the  first  to  enact  any  statute  upon  the  subject  of 
appropriation  of  waters.  In  the  Civil  Code  of  that  State  may  be 
found  the  following:  "By  'completion'  is  meant  conducting  the 
waters  to  the  place  of  intended  use. ' '  ^  This  statute  was  followed 
in  some  of  the  other  States,  although  in  the  most  of  them  it  has  been 
superseded  by  later  irrigation  and  water  codes.     But  where  this 

12  Sowards    v.    Meagher,    37    TTtah  2  For  history  of  doctrine,  see  Sees. 

212,  108  Pac.  Eep.  1112.         •  595-626. 

1  See  Sec.  725.  3  Cal.  Civil  Code,  See.  1417,  enacted 

1872.    2  Kerr'B  Cyo.  Codes,  p.  1161. 
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statute  is  in  force  the  consummating  act  in  making  an  appropria- 
tion is  the  act  of  conducting  the  water  to  the  place  of  contemplated 
use.  In  other  words,  the  water  must  be  in  the  actual  possession 
of  the  appropriator  and  ready  for  application  to  the  use  for  which 
it  was  appropriated.  But  the  act  of  appropriation  is  consummated 
with  the  diversion  of  the  water,  without  an  application  to  the  use 
intended.  Then  a  reasonable  time  is  given  to  apply  the  water  after 
the  completion  of  the  appropriation  to  the  use  intended,  or  to  some 
other  beneficial  use;  and,  if  this  is  not  done  it  works  an  abandon- 
ment. So  the  ultimate  result  is  precisely  the  same,  whether  the 
appropriation  is  deemed  in  law  consummated  with  the  conducting 
of  the  water  to  the  place  of  intended  use  and  a  reasonable  time 
thereafter  given  for  the  actual  application  to  the  use,  according 
to  the  California  rule,*  or  whether  the  actual  application  of  the 
water  to  the  beneficial  use  is  deemed  the  consummating  act  of 
the  appropriation,  as  under  the  Colorado  rule,^  a  reasonable 
time  always  being  allowed  for  the  application  of  the  water  to  the 
use  after  its  diversion.  Under  either  rule,. in  order  for  the  abso- 
lute, exclusive  title  to  the  water  right  to  vest  and  continue  in  the 
appropriator,  there  must  be,  within  a  reasonable  time  after  the 
water  is  diverted,  a  continuous  application  of  the  water  to  some 
beneficial  use  or  purpose.  And  a  failure  to  so  apply  the  water, 
within  a  reasonable  time,  under  either  rule,  works  an  abandon- 
ment.^ 

It  was  held  in  a  recent  case  in  Montana  "^  that  under  the  statute 
of  that  State  all  the  steps  necessary  to  be  taken  to  secure  a  com- 
plete appropriation  are  provided  for  by  the  statute,  and  the  actual 
use  of  the  water  sought  to  be  taken  is  not  necessary  for  the  con- 

i  Heilbron  v.  76  Land  &  W.  Co.,  80  Fort  Morgan  etc.  Co.  v.  South  Platte 

Cal.  189,  22  Pae.  Eep.  62;   Senior  v.  D.  Co.,  18  Colo.  1,  30  Pae.  Eep.  1032, 

Anderson,  115  Cal.  496,  47  Pae.  Eep.  36  Am.  St.  Eep.  259. 

454;  Id.,  130  Cal.  290,  62  Pae.  Eep.  See,   also,   Colorado   cases  cited  in 

536;  Id.,  138  Cal.  716,  72  Pae.  Eep.  preceding  section. 

349.  6  As  to  what  constitutes  a  reason- 

B"No  principle  in  this-  connection  able   time   to   apply   the  water  after 

with  the  law  of  water  rights  in  this  diversion,  see  Sees.  738,  741. 

State  is  more  firmly  established  than  Por   abandonment,   see   Sees.   1100- 

that   the   application   of   water   to   a  1117. 

beneficial  use  is   essential  to  a   com-         7  Bailey  v.    Tintinger,  Mont, 

pleted  appropriation."  Conley  v.  Dyer,     ,  122  Pae.  Eep.  575. 

43  Colo.  22,  95  Pae.  Eep.  304. 
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summation  of  an  appropriation.  The  Court,  in  the  opinion,  said: 
"Assume  that  a  corporation,  which  does  not  own,  control,  or  pos- 
sess any  land,  is  organized  for  the  purpose  of  selling  or  renting 
water  to  settlers  to  irrigate  arid  lands;  that  it  proceeds  under  the 
statute  to  make  its  appropriation  and  fully  complies  with  all  the 
statutory  requirements,  completes  its  distributing  system,  and  is 
ready  and  offers  to  supply  water  to  settlers  upon  demand.  Now, 
if  the  corporation  can  ever  make*an  appropriation,  it  has  done  so, 
for  it  has  performed  every  act  which  it  can  perform.  It  can  not 
use  the  water  itself,  for  it  has  no  land  or  other  means  of  use.  Any 
further  acts  must  be  performed  by  its  customers,  who  are  to  be 
the  users.  .  .  .  The  right  thus  obtained  may  be  lost  by  aban- 
donment or  non-user  for  an  unreasonable  time." 

§  727.  Consummating  act — All  of  the  water  claimed  must  be 
used. — In  the  early  days  prior  appropriation  was  esteemed  to 
cover  all  in  sight,  even  to  the  entire  amount  of  water  flowing  in  a 
natural  stream,  whether  the  same  was  actually  used  or  not.  In 
order  to  irrigate  his  land  or  to  work  his  mine  the  appropriator 
might  claim  the  right  to  all  of  the  water  flowing  in  a  certain  stream, 
although  the  same  might  have  been  many  times  the  amount  that 
was  actually  needed  for  the  purpose  for  which  he  'made  the  appro- 
priation. The  early  irrigators,  having  no  knowledge,  even  in  the 
slightest  degree,  of  the  proper  application  of  water  for  irrigating 
their  crops,  and  there  being  at  that  time  nothing  written  upon 
the  subject,  and,  as  there  was  a  very  plentiful  supply  of  water  in 
the  streams  for  those  who  wished  to  use  it,  it  followed  as  a  matter 
of  course,  that  they  adopted  very  wasteful  methods  in  their  lavish 
use  of  the  water.  But  little  cultivation  of  the. land  was  thought 
necessary  if  the  ground  was  kept  saturated.  As  time  went  on, 
however,  more  settlers  of  the  agricultural  class  came  into  the  arid 
region  and  a  great  many  miners  also  abandoned  their  search  for 
gold  and  turned  their  attention'  to  agriculture.  Hence,  it  did  not 
require  any  great  length  of  time  in  order  to  allow  the  settlers  in 
many  places  to  appropriate  all  the  waters  in  the  streams  under 
the  wasteful  methods  used,  and  apportion  it  among  themselves. 
And  with  the  then  prevalent  lavish  use  of  water  the  area  of  land^ 
put  under  actual  cultivation  was  comparatively  small  to  what  it 
might  have  been  with  the  same  supply  of  water  had  ordinary  care 
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been  taken  in  its  distribution.  And,  as  there  was  a  continual  de- 
mand for  more  water  as  more  land  was  taken  up  and  cutivated, 
in  the  process  of  time,  owing  to  this  demand,  many  old  ideas  upon 
the  subject  of  irrigation  were  exploded,  and  it  was  found  that  a 
given  amount  of  water  could  be  made  to  go  further  and  with  far 
better  results  than  the  early  settlers  had  any  idea  of.  In  many 
cases  it  was  demonstrated  by  actual  experiment  that  five  or  six 
times  as  much  land  could  be  irrigated  with  a  certain  amount  of 
water  and  with  better  results  as  far  as  amount  and  quality  of 
crops  were  concerned  than  had  been  thought  possible  before. 

So,  in  order  to  abolish  these  wasteful  methods  the  rule  of  "bene- 
ficial use"  was  adopted  by  all  of  the  legislatures  and  courts  of  the 
Western  States  where  the  law  of  appropriation  is  in  force.  And 
the  final  test  in  aU  jurisdictions  now  is  as  to  whether  all  of  the 
water  diverted  is  actually  applied  to  some  useful  or  beneficial 
purpose.^  As  was  said  in  a  recent  Utah  case:^  "The  ultimate 
question  for  determination,  however,  is  not  how  mlich  water  ap- 
pellants required,  but  what  amount  had  they  applied  to  a  useful 
and  beneficial  purpose  for  a  term  of  years  prior  to  the  time  when 
the  respondents  made  their  appropriation?"  It  is,  therefore,  held 
that  there  must  not  only  be  a  diversion  from  the  stream  and  a 
carrying  of  the  water  to  the  place  of  use,  but  it  must  be  beneficially 
applied,  and  the  measure  of  the  appropriation  does  not  depend 
alone  upon  the  amount  diverted  and  carried,  but  the  amount  which 

1  Campbell  y.  Grimes,  62  Kan.  503,  463;  Simmons  v.  Winters,  21  Ore.  35, 

64  Pac.  Eep.  62,  citing  Kinney  on  It-  27  Pae.  Rep.  7,  28  Am.  St.  Eep%  727; 

rigation,  1st  Ed.,  Sees.  165,  166.  Manning  v.  Fife,  17  Utah  232,  54  Pac. 

See,  also,  Sieber  v.  Frink,  7  Colo.  Eep.  Ill ;  Johnston  v.  Little  Horse  Cr. 

148,  2  Pae.  Eep.  901 ;  Combs  v.  Agri-  Irr.  Co.,  13  Wyo.  208,  79  Pac.  Eep.  22, 

cultural  D.  Co.,  17  Colo.  146,  28  Pac.  70  L.  R.  A.  341,  110  Am.  St.  Eep.  986 ; 

Eep.  966,  31  Am.  St.  Eep.  275;  Eoeder  Eiverside  etc.  Co.  v.  Sargent,  112  Cal. 

V.  Stein,  23  Nev.  92,  42  Pac.  Eep.  867 ;  230,    44    Pac.    Eep.    560 ;    Stenger   v. 

White  V.  Todd's  etc.  Co.,  8  Cal.  443,  Tharp,  17  S.  D.  13,  94  N.  W.  Eep.  402; 

68  Am.  Dec.  338,  4  Morr.  Min.  Eep.  Drach  v.  Isola,  48  Colo.  134,  109  Pac, 

536;   Van  Camp  v.  Emery,  13  Idaho  Eep.  748;  Salt  Lake  City  v.  Gardner, 

202,  .89    Pae.    Eep.    752;    Toohey    v.      Utah  ,  114  Pae.  Eep.  147; 

Campbell,  24  Mont.  13,  60  Pae.  Eep.  Crawford    Clipper   D.    Co.    v.    Needle 

396;  Twaddle  v.  Winters,  29  Nev.  88,  Eoek  D.  Co.,  50  Colo.  176,  114  Pac. 

85  Pac.  Eep.  280,  89  Pae.  Eep.  289;      Eep.  655;  Andrews  v.  Donnelly,  

Millheiser  v.  Long,  10  N.  M.  99,  61      Ore. ,  116  Pae.  Eep.  569. 

Pae.  Rep.  Ill ;  Courthouse  etc.  Co.  v.  2  Salt  Lake  City  v.  Gardner,  

Willard,  75  Neb.  408,  106  N.  W.  Eep.      Utah ,  114  Pac.  Eep.  147. 
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is  applied  to  a  beneficial  use  or  purpose  must  also  be  considered.^ 
This  subject,  however,  wiU  be  more  thoroughly  discussed  in  other 
portions  of  this  work.* 

§  728.  Gonsummating  act — Concluding  remarks  as  to  when  ap- 
propriation is  complete. — The  appropriation  becomes  perfect  only 
when  the  dams,  ditches,  or  canals  or  other  works  necessary  are  en- 
tirely completed,  the  water  diverted  from  the  natural  stream  or 
other  source  of  supply,  and  all  actually  used  for  beneficial  pur- 
poses. ^  And,  to  continue  the  right  in  the  appropriator,  the  bene- 
ficial use  of  all  of  the  water  must  be  continued.  These  are  two 
propositions  which  may  be  called  thoroughly  settled  by  the  laws 
of  all  the  States  where  the  Arid  Eegion  Doctrine  of  appro- 
priation is  in  force.  Where  an  appropriator  fails  to  use 
the  full  amount  of  the  water  diverted  by  him,  and  for  an  unrea- 
sonable time  delays  increasing  the  use,  any  subsequent  increase 
either  in  diversion  or  use  thereof  is  made  subject  to  intervening 
rights.2  Upon  many  questions  the  laws  relative  to  the  subject  of 
irrigation  and  water  rights  in  this  Western  country  are  even  now 
in  a  state  of  transition,  but  it  is  undoubtedly  settled  that  the  actual 
user  of  all  the  water,  claimed  under  an  appropriation,  for  a  bene- 
ficial or  useful  purpose  is  the  true  and  only  final  test  touching  the 
question  whether  a  claim  to  the  water  has  ripened  into  an  appropria- 
tion. There  can  be  no  constructive  appropriation,  nor  can  any  step 
required  to  be  taken  throughout  the  whole  series  of  acts  in  the  course 

3  Woods  V.   Sargent,  43  Colo.   268,  i  See  authorities  cited  in  preceding 

95  Pac.  Kep.  932;   Eiverside  etc.  Go.  three  sections. 

V.  Sargent,  112  Gal.  230,  44  Pac.  Rep.         See,  also,  Nevada  Ditch  Go.  v."  Ben- 

560;   Smith  v.  Hawkins,  120  Gal.  86,  nett,  30   Ore.  59,  45  Pac.  Eep.  472, 

52  Pac.  Eep.  139,  19  Morr.  Min.  Eep.  60  Am.  St.  Eep.  777;  Eincon  W.  Co. 

243;  Id.,  110  Cal.  122,  42  Pac.  Eep.  v.  Anaheim  TTnion  W.  Go.,   115  Ted. 

453 ;  Bledsoe  v.  Deokrow,  132  Cal.  312,  Eep.  443,  both  citing  Kinney  on  Irr., 

64  Pac.  Eep.  397;  Senior  v.  Anderson,  1st  Ed.,  Sec.  167. 
115  Cal.  496,  47  Pac.  Eep.  454;  Id.,         See,  also,  Miles  v.  Butte  El.  &  Pr. 

130  Cal.  290,  62  Pac.  Eep.  563;  Id.,  Go.,  32  Mont.  56,  79  Pac.  Eep.  549; 

138  Gal.  716,  72  Pac.  Eep.  349.  Willey  v.  Decker,  11  Wyo.  496,  73  Pac. 

i  For      extent      of      appropriator 's  Eep.  210,  100  Am.  St.  Eep.  939 ;  Mann 

rights.  Sees.  875-885.  v.  Parker,  48  Ore.  321,  86  Pac.  Eep. 

For  economical  use  and  the  preven-  598. 
tion  of   waste,   Chap.   49,   Sees.   874-  2  Hough   v.    Porter,    51    Ore.    318, 

916.  98  Pac.  Eep.  1083. 
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of  water  appropriations  be  constructively  accomplished.  It  is  the 
actual,  physical  performance  of  every  essential  requisite,  from  the 
time  that  the  purpose  is  definitely  conceived  down  to  the  ultimate 
user  of  the  water  in  connection  with  the  advancement  and  opera- 
tion of  some  useful  industry,  and  that,  too,  within  a  reasonable 
time  from  the  first  step  to  the  final  application  of  the  water  to 
such  a  purpose,  that  matures  and  finally  accomplishes  the  appro- 
priation. 

Upon  this  subject,  Mr.  Chief  Justice  Hayt  of  the  Supreme  Court 
of  Colorado,  in  the  opinion  in  the  case  of  Fort  Morgan  Land  Com- 
pany V.  South  Platte  Ditch  Co.,  3  said:  "The  Court  holds  that 
they  must  not  only  take  the  water  out  of  the  stream,  but  must 
prove  the  regular  use  of  it  for  irrigation.  From  the  first  this  Court 
recognized  and  emphasized  the  idea  that  priority  can  only  be  legally 
acquired  by  the  application  of  the  water  to  some  beneficial  use. 
Hence  there  must  not  only  be  a  diversion  of  the  water  from  the 
natural  stream,  but  the  actual  application  of  it  to  the  soil  to  con- 
stitute a  constitutional  appropriation  recognized  for  irrigation." 

The  recent  legislation  and  decisions  of  the  courts  show  more  and 
more  the  tendency  not  to  permit  any  water  to  be  wasted  by  means 
either  of  pretended  appropriations,  where  the  right  to  the  water 
has  not  been  finally  consummated  and  has  not  been  actually  used 
for  some  of  the  beneficial  purposes,  or  where  there  is  an  excessive 
amount  of  water  claimed  for  the  purpose  for  which  the  appro- 
priation is  made.  And  water  rights  attempted  to  be  held  in  this 
manner,  without  actual  user,  are  subject  to  appropriation  by  other 
parties  upon  the  ground  that  no  appropriation  has  been  made  of 
the  excess.'* 

§  729.  Modification  of  above  rules  by  local  law.— The  above 
rules  laid  down,  as  to  how  an  appropriation  may  be  effected,  are 
the  general  laws  upon  the  subject  relating  to  the  appropriation  of 
public  waters  for  the  purpose  of  applying  the  same  to  some  bene- 
ficial use  or  purpose.    These  rules  are  varied  somewhat  regarding 

3  18  Colo.  1,  30  Pae.  Eep.  1032,  Eights  of  subsequent  appropriatora, 
36  Am.  St.  Eep.  259.  Sees.  783-786. 

*  For  economical  use  of  water  and         Duty  of  water,  Sees.  902-908. 
the  prevention  of  waste,  see  Chap.  49, 
Sees.  874,  916. 
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the  methods  of  acquiring  water  rights  by  the  local  laws  of  the 
various  States  that  are  formed  out  of  the  arid  region.  But  we 
may  safely  say  that  in  all  these  States  the  same  principle  of  priority 
is  at  the  very  foundation  of  the  appropriation.  The  appropriator 
who  is  prior  in  time  has  the  superior  right.  ^  Also  the  principle 
that  the  water  diverted  can  only  be  held  as  a  valid  appropriation 
by  the  application  of  the  same  to  some  beneficial  use  or  purpose, 
is  now  as  firmly  established  in  all  the  States  as  is  the  principle  of 
priority.  The  greatest  modifications  of  the  rules,  as  set  forth  in  this 
chapter,  then,  are  the  local  statutes  of  the  various  States  prescrib- 
ing the  specific  steps  that  must  be  taken. in  order  to  acquire  a 
valid  water  right  within  their  respective  jurisdictions. 

These  local  laws,  as  will  be  seen  in  a  subsequent  portion  of  this 
work,  vary  in  the  different  States  quite  extensively,  according  to 
the  supply  and  demand  of  water,  the  topographical  and  physical 
features  of  the  country,  the  objects  for  which  the  water  is  to  be 
used,  and  various  other  matters  that  are  supposed,  at  least,  to  be  of 
local  importance. 

Since  the  first  edition  of  this  work  was  written,  prior  to  the  year 
1893,  in  the  most  of  the  "Western  States  irrigation  or  water 
codes  have  been  provided  by  statute.  These  codes  are  the 
law  upon  the  subject  of  the  acquisition  of  water  rights  within 
their  respective  jurisdictions;  and,  in  order  to  give  the  appropria- 
tor the  full  benefits  allowed  under  these  codes  to  the  exclusive 
right  to  the  water  appropriated  and  the  doctrine  of  relation,  the 
rules  provided  in  the  codes  must  be  fully  complied  with.^  These 
statutory  laws  will  be  discussed  in  another  portion  of  this  work. 

§  730.  Notice — Appropriation  without — ^Appropriation  by  di- 
version and  use. — ^We  can  not  leave  the  subject  of  notice  without 
a  discussion  of  the  validity  of  an  appropriation  of  water  without 
either  the  posting  or  recording  of  notices,  in  those  States  where  the 
statutes  provide  for  notices.  In  all  these  jurisdictions,  the  courts 
hold  that  the  provisions  of  the  statute  relative  to  the  posting  and 
recording  of  notices  of  appropriation  are  merely  directory,  and  that 

1  For  the  rights  of  prior  appropri-  For  the  doctrine  of  relation,  see 
ators,  see  Sees.  776-782.  Sees.  742-756. 

2  For  the  laws  of  State  control,  see  For  the  laws  of  the  various  States, 
Chap.  86,  Sees.  1337-1367.  see  Part  XIV. 
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one  may,  by  a  prior,  actual,  and  complete  appropriation  and  use, 
■without  proceeding  under  the  statute,  acquire  a  right  to  the  water 
actually  beneficially  used  which  will  be  superior  and  paramount  to 
the  title  of  one  making  an  appropriation  from  the  same  stream  by 
instituting  his  claim  in  the  manner  provided  by  the  statute  by 
posting  the  notice  thereof,  subsequent  to  the  actual  use  of  the 
water  by  the  prior  appropriator.^  In  a  recent  California  case  the 
Court  said:  "In  order  to  make  a  valid  appropriation  it  was  not 
necessary  for  Duncan  (the  appropriator)  to  post  and  record  a  notice 
of  appropriation  as  provided  in  the  Civil  Code,  Sections  1415  to 
1421.  The  method  of  acquiring  a  right  to  the  use  of  water  as  there 
prescribed  is  not  exclusive.  "^  In  Idaho  the  Court  holds  to  the  same 
effect:  "A  person  desiring  to  appropriate  the  waters  of  a  stream 
may  do  so  either  by  actually  diverting  the  water  and  applying  it  to 
a  beneficial  use,  or  he  may  pursue  the  statutory  method  by  posting 
and  recording  his  notice  and  commencing  and  prosecuting  his  work 
within  the  statutory  time.  ...  In  the  latter  case  his  appro- 
priation Tsdll  be  entitled  to  date  from  the  time  of  posting  his 
notice.  "3 

In  a  late  Montana  case  *  it  was  held  that  the  statute  of  the  State 
intended  to  provide  a  method  for  the  appropriation  of  water  in  addi- 
tion to  that  fixed  by  early  customs,  and  after  its  passage  an  appro- 
priation might  be  made,  either  by  actual  diversion  or  by  compli- 
ance with  its  requirements,  the  Court  saying:     "We  are  of  the 

1  Wells  V.  Mantes,  99  Cal.  583,  34  13  Cal.  220,  15  Cal.  145,  1  Morr.  Min. 

Pae.  Bep.  324 ;  De  Necochea  v.  Curtis,  Bep.  626 ;  Bamball  v.  Gearhart,  12  Cal. 

80  Cal.  397,  20  Pae.  Bep.   563;   Id.,  27,  1  Morr.  Min.  Bep.  615;  Kelly  v. 

22  Pac.  Bep.  198;  Watterson  v.  Sal-  Natoma  W.  Co.,  6  Cal.  105,  1  Morr. 
dunbehere,  101  Cal.  107,  35  Pae.  Bep.  Min.  Bep.  592;  Hill  v.  King,  8  Cal. 
432;  Murray  V.  Tingley,  20  Mont.  260,  336;  Hoffman  v.  Stone,  7  Cal.  46; 
50  Pac.  Bep.  724,  19  Morr.  Min.  Bep.  Wishon  v.  Globe  etc.  Co.,  158  Cal.  137, 
137;  Burrows  v.  Burrows,  82  Cal.  564,  110  Pac.  Bep.  290. 

23  Pae.  Bep.  146 ;  Senior  v.  Anderson,  2  Lower  Tule  etc.  Co.  v.  Angiola  W. 
115  Cal.  496,  47  Pac.  Bep.  454;  Id.,  Co.,  149  Cal.  496,  86  Pac.  Bep.  1081. 
130  Cal.  290,  62  Pac.  Bep.  563 ;  Id.,  a  Sand  Point  W.  &  L.  Co.  v.  Pan- 
138  Cal.  716,  72  Pac.  Bep.  349 ;  Taylor  lia,ndle  Dev.  Co.,  11  Idaho  405,  83  Pae. 
<-.  Abbott,  103  Cal.  421,  37  Pac.  Bep.  Bep.  347;  Pyke  v.  Burnside,  8  Idaho 
408 ;  McGuire  v.  Brown,  106  Cal.  660,  487,  69  Pae.  Bep.  477. 

670,  39  Pac.  Bep.  1060,    30  L.  B.  A.  See,    also,    Neilson    v.    Parker,    19 

384;  Cardoza  v.  Calkins,  117  Cal.  106,  Idaho  727,  115  Pac.  Bep.  488. 

48  Pac.  Bep.  1010,  18  Morr.  Min.  Bep.  i  Bailey   v.    Tintinger,   Mont. 

689;  McDonald  v.  Bear  Eiver  etc.  Co.,      ,  122  Pac.  Bep.  575. 
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opinion  that  the  Act  of  1885  intended:  (1)  To  preserve  the  right 
which  the  appropriator  had  theretofore;  and  (2)  to  provide  an  ad- 
ditional method  of  making  an  appropriation.  In  other  words,  dur- 
ing the  first  period  of  our  history  above,  there  was  but  one  method 
of  making  an  appropriation,  and  that  was  by  complying  with  the 
rules  and  customs  of  the  pioneer  settlers,  while  during  the  period 
since  1885,  two  distinct  methods  are  prescribed,  the  first  by  com- 
plying with  the  rules  and  customs  of  the  early  settlers,  and  the 
second  by  complying  with  the  terms  of  the  statute." 

But  where  the  statute  requires  the  posting  and  recording  of  the 
notices  of  appropriation,  the  effect  of  not  complying  with  those 
provisions  may  be  fatal  to  the  claim  of  one  who  would  otherwise  be 
a  prior  appropriator.  It  is  also  the  universal  rule  of  law  upon  the 
subject  that  by  not  posting  or  recording  a  notice,  or  the  posting  or 
recording  of  a  faulty  notice,  the  appropriator  loses  his  right  to 
apply  the  doctrine  of  relation,  from  the  time  of  the  actual  appli- 
cation of  the  water  to  some  useful  purpose  back  to  the  date  of  the 
posting  of  his  notice,  and  he  thus  fails  to  shut  off  the  rights  of  in- 
tervening claimants  who  have  complied  with  the  statute  in  this 
respect,  and,  therefore,  his  own  rights  to  the  use  of  the  water, 
should  there  not  be  ample  for  all,  may  be  cut  off  by  those  who 
have  strictly  complied  with  the  statute.^  For  the  rule  is  that  where 
an  appropriator  of  water  does  not  post  and  file  for  record  his  notice 
of  appropriation  as  provided  by  law,  his  right  dates  only  from  the 
last  act  perfecting  such  appropriation,  which,  as  we  shall  see  in  a 
subsequent  section,  is  the  actual  application  of  the  water  claimed 
to  some  beneficial  use  or  purpose.® 

B  For  doctrine  of  relations,  see  Sees,  therewith.    Morris  v.  Bean,  146  Fed. 

742-756.  Eep.  432;  Id.,  159  Fed.  Rep.  651,  86 

See,  also,  eases  cited  in  notes  above  C.  C.  A.  519;   affirmed  in  221  U.  S. 

under  this  section.  485,  55  L.  Ed.  821,  31  Sup.  Ct.  Eep. 

For  intervening  right  to  appropriate  703 ;  Cruse  v.  McCauley,  96  Fed.  Eep. 

water,  see  Sec.  702.  369. 

"Where  one  fails  to  post  and  record  o  Pyke  v.   Burnside,   8   Idaho   487, 

a  notice  of  appropriation  in  accord-  69  Pac.  Eep.  477;  Murray  v.  Tingley, 

ance  with  the  statute,  the  effect  is  to  20  Mont.  260,  50  Pac.  Eep.  724,  19 

preclude  an  appropriate!  from  claim-  Morr.  Min.  Eep.  137;  De  Wolf  skill  v. 

ing,  by  the  doctrine  of  relation,  to  the  Smith,  5  Cal.  App.  175,  89  Pac.  Eep. 

time   when   the   work  was   begun   as  1001;  De  Necochea  v.  Curtis,  80  Cal. 

against  one  who  does  comply  with  the  397,  20  Pae.  Eep.  563,  22  Pac.  Eep. 

statutory   provisions,    and    prosecuted  198. 
the  work  to  completion  in  accordance 
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Where  works  of  others  already  constructed  are  used  by  the  ap- 
propriator,  the  statutes  for  posting  notices  and  the  construction  of 
works,  etc.,  need  not  he  followed  for  the  reason  that  there  is  no 
delay  in  making  the  diversion,  and  the  appropriation  is  one  by 
diversion  and  use,  and  also  one  to  which  the  doctrine  of  relation 
does  not  applyj 

The  rule  may  be  considered  as  settled  that  as  between  the  appro- 
priator  and  the  Government  or  the  State  the  actual  possession  and 
use  of  a  water  right  is  a  sufficient  appropriation  where  there  are  no 
rival  claimants  to  the  same,  regardless  of  the  fact  as  to  whether 
or  not  the  steps  prescribed  by  the  statute  of  the  particular  State 
wherein  the  appropriation  Is  made  are  followed  or  not.  This  is  true 
both  in  the  States  which  have  the  older  statutes  prescribing  how  aji 
appropriation  shall  be  made,  and  also  in  those  States  which  have  the 
law  of  State  control,  which  prescribes  more  definitely  the  various 
steps  which  must  be  taken  to  effect  an  appropriation.^  As  was 
said  in  a  recent  Utah  case,^  in  speaking  of  the  method  of  making  an 
appropriation  of  water:  "Any  person,  however,  who  actually  used 
the  water  for  a  beneficial  or  useful  purpose,  acquired  the  right 
to  take  the  water  so  used  as  against  all  subsequent  claimants,  re- 
gardless of  whether  the  user  posted  notices  or  not."  ^^ 

§  731.  There  can  be  no  appropriation  by  prescription. — As  the 
right  by  appropriation  is  an  original  right  acquired  from  the  Gov- 

TTor  this  subject  discussed  under  148,  2  Pac.  Eep.  901;  Water  Supply 

the  doctrine  of  relation,  see  See.  751.  Co.  v.  Larimer  etc.  Co.  24  Colo.  322, 

8  See  cases  cited  above  in  this  sec-  51  Pac.  Eep.  496,  46  L.  E.  A.  322 ; 

tion,   also,   Wells  T.   Mantes,   99   Cal.  Sand  Point  etc.  Co.  v.  Panhandle  etc. 

583,  34  Pae.  Eep.  324;    Duckworth  v.  Co.,  11  Idaho  405,  83  Pac.  Eep.  347; 

Watsonville    etc.    Co.,    150    Cal.    520,  Denver  etc.  Co.  v.  Dotson,  20  Colo.  304, 

89  Pae.  Eep.  338 ;  Id.,  158  Cal.  206, 110  38  Pac.  Eep.  322 ;  Hoge  v.  Eaton,  135 

Pac.  Eep.  927;  Lower  Tule  etc.  Co.  v.  Fed.  411;  141  Fed.  Eep.  64,  72  C.  C. 

Angiola  etc.  Co.,  149  Cal.  496,  86  Pac.  A.  14;  Pyke  v.  Burnside,  8  Idaho  487, 

Eep.  1081;  Griseza  v.  Terwilliger,  144  69  Pac.  Eep.   777;   Ophir  etc.   Co.  v. 

Cal.  456,  77  Pae.  Eep.  1034;   Brown  Carpenter,   6  Nev.  534,   97  Am.  Dec. 

V.  Newell,  12  Idaho  166,  85  Pac.  Eep.  550,  4  Morr.  Min.  Eep.  640;  Kendall 

385;   Morris  v.  Bean,  146  Fed.  "Eep.  v.  Joyce,  48  Wash.  489,  93  Pae.  Eep. 

432 ;  Id.,  159  Fed.  Eep.  651,  86  0.  C.  A.  1091. 

519 ;  affirmed  in  221  TJ.  S.  485,  55  L.  9  Patterson  v.  Eyan,  37  Utah  410, 

Ed. '821,  31  Sup.  Ct.  Eep.  703;  Van  108  Pac.  Eep.  1118. 
Dyke  v.  Midnight  Sun  Co,   (Alaska),  10  See,    also,    Sowards   v.    Meagher, 

177  Fed.  90;  Sieber  v.  Frink,  7  Colo.  37  Utah  212,  108  Pae.  Eep.  1112. 


1264        METHODS    or   APPEOPBIATION   WITHOUT    CODE. 

ernment  there  can  be  no  appropriation  by  prescription  for  the  rea- 
son that  there  can  be  no  right  acquired  by  prescription  as  against 
the  general  Government.  ^  Although  there  is  no  right  of  prescrip- 
tion against  the  general  Government,  rights  already  acquired  from 
the  Government  by  one  person  may  be  acquired  by  another  by  pre- 
scription. This  subject,  however,  will  be  fully  discussed  in  a  sub- 
sequent chapter  of  this  work.^ 

§  732.  Summary  of  chapter. — ^In  this  chapter  we  have  seen  that 
at  the  very  inception  of  a  valid  appropriation  of  water  from  a  natu- 
ral stream  or  lake,  there  must  be  a  bona  fide  intention  upon  the  part 
of  the  one  attempting  to  appropriate  the  water,  to  apply  the  same 
when  his  appropriation  is  completed  to  some  of  the  beneficial  uses 
or  purposes ;  there  must  also  be  sufficient  notice  to  the  public  of  that 
intent  to  appropriate  the  water  to  put  a  reasonable  man  upon  his 
guard ;  and  within  a  reasonable  time  after  the  notice  has  been  given 
the  appropriator  must  commence  his  works  for  the  actual  diversion 
of  the  water,  and  the  same  must  be  prosecuted  until  they  are  com- 
pleted, with  all  due  and  reasonable  diligence ;  then  there  must  be  an 
actual  diversion  of  the  water  into  the  ditches  and  works  of  the 
appropriator;  then  all  of  the  water,  when  so  diverted,  must  be  'ap- 
plied to  some  one  of -the  beneficial  or  useful  purposes.  ^  We  will 
also  see  in  other  chapters  that  when  the  appropriation  is  completed, 
if  the  different  steps  taken  which  are  necessary  to  consummate  the 
appropriation,  including  the  application  of  all  of  the  water  to  some 
useful  purpose,  have  been  prosecuted  with  all  due  and  reasonable 
diligence,^  by  the  doctrine  of  relation  the  appropriation  relates 
back,  as  against  the  rights  of  all  others  subsequently  attempting  to 

1  See  Matthews  v.  Ferrea,  45  Cal.  Id.,  18  Idaho  513,  110  Pae.  Rep.  251. 

51;  Jatunn  v.  Smith,  95  Cal.  154,  30  As  to  the  right  of  pTeseription  as 

Pae.  Eep.  200;  Smith  v.  Hawkins,  110  against  a  State,  see  State  v.  Quantic, 

Cal.  122,  42  ir-ao.  Eep.  453,  120  Cal.  37  Mont.  32,  94  Pae.  Eep.  491. 

86,  52  Pae.  Bep.  139,  19  Morr.  Min.  2  For    rights    by    prescription,    see 

Eep.  243 ;  Union  M.  &  M.  Co.  v.  Per-  Chap.  54,  Sees.  1033-1058. 

ris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371,  l  Nevada  Ditch  Co.  v.  Bennett,  30 

8  Morr.   Min.  Eep.   90;    Vansickle  v.  Ore.  59,  45  Pae.  Eep.  472,  60  Am.  St. 

Haines,  7  Nev.  249,  15  Morr.  Min.  Eep.  Eep.   777,  citing  Kinney  on  Irr.,   1st 

201;  Wilkins  v.  McCue,  46  Cal.  656;  Ed.,  Sec.  171. 

Wattier  v.  Miller,  11  Ore.  329,  8  Pae.  2  Pot  reasonable  diligence,  see  Sees. 

Bep.  354 ;  Jackson  v.  Indian  Creek  etc.  733-741. 
Co.,  16  Idaho  430,  101  Pae.  Eep.  814; 
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appropriate  the  waters  of  the  same  stream,  to  the  time  when  the 
first  step  was  taken  to  secure  the  right ;  or  in  those  States  requiring 
notice,  to  the  time  when  the  notice  was  legally  given  of  the  intent 
to  make  the  appropriation.^ 

s  For  the  doctrine  of  relation,  see         For  the  notice  of  appropriation,  see 
Sees.  742-756.  Sees.  709-717. 

SO — ^Kin.  on  Irr. 


CHAPTER   39. 

REASONABLE   DILIGENCE. 

{  733.  Scope  of  chapter. 

§  734.  Reasonable  diligence  In  construction  of  worka. 

§  735.  What  efforts  are  necessary  to  constitute. 

§  736.  Reasonable  diligence — How  determined. 

§  737.  Works  must  be  completed  within  what  time. 

§  738.  Time  within  which  water  must  be  applied — Specific  cases. 

§  739.  Illness — Pecuniary  ability  or  inability  affecting  reasonable  diligence. 

§  740.  Reasonable  diligence  for  future  needs. 

§  741.  Effect  of  reasonable  diligence,  or  the  lack  ot, 

§  733.  Scope  of  chapter. — Under  the  Arid  Region  Doetrme  of 
appropriation  an  appropriator  is  required  by  the  law  to  exercise 
reasonable  diligence  in  every  step  required  to  make  his  appropria- 
tion complete.  Otherwise,  even  if  the  appropriation  is  finally  con- 
summated by  the  actual  application  of  the  water  to  some  beneficial 
use  or  purpose,  if  the  appropriator  has  not  exercised  reasonable 
diligence  in  the  prosecution  of  the  necessary  steps  required  to  com- 
plete his  appropriation,  he  can  not  take  advantage  of  the  doctrine 
of  relation.!  But  his  attempted  appropriation  may  be  either  cut 
off  by  intervening  rights,  or,  at  any  rate,  it  wiU  only  date  from  his 
actual  application  of  the  water,  and  come  within  that  class  of  ap- 
propriations termed  those  by  diversion  and  actual  use.2  In  this 
chapter  we  wiU  discuss  the  reasonable  diligence  that  is  required  of 
appropriators  to  perfect  their  claims. 

§  734.  Reasonable  diligence  in  construction  of  works. — ^Not  only 
must  the  works  necessary  to  effect  the  appropriation  and  diversion 
of  water  be  commenced  soon  after  the  inception  of  the  claims,  ^  but 
the  work  of  construction  thereof  must  be  prosecuted  with  all  reason- 
able diligence  until  the  same  shall  have  been  finally  completed.^    In 

1  For  the  doctrine  of  relation,  see  For  the  time  within  which  work 
Chap.  40,  Sees.  742-756.                             must  be  commenced  under  the  statutes 

2  For   appropriations  hj  diversion,      of  various  States,  see  Part  XIV. 

see  Sees.  730,  751.  2  As  to  what  constitutes  completion 

1  For  the  works  necessary,  see  Sees,      of  the  works,  see  See.  721. 
718-721. 

(1266) 
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this  the  law  allows  a  reasonable  time  for  their  construction.  No 
unusual  or  extraordinary  exertions  are  required  in  the  prosecution 
of  the  work  of  construction  in  order  to  hold  the  appropriation. 
Where  due  a,nd  legal  notice  of  the  intended  appropriation  has  been 
given,3  under  the  beneficent  rule  of  the  doctrine  of  relation,*  no 
race  with  another  appropriator  is  necessary  in  order  to  complete  the 
works  and  be  the  first  to  divert  and  apply  the  water  to  some  useful 
purpose.^  If  the  work  of  the  prior  appropriator  is  prosecuted  with 
due  diligence,  his  right  relates  back  to  the  inception  of  his  claim,  so 
that  his  right  is  good  as  against  others,  the  inception  of  whose 
claims  is  later,  and  that,  too,  whether  the  water  is  actually  applied 
to  the  purpose  for  which  the  appropriation  is  made  or  not.  All  that 
is  required  is  that,  after  the  notice  has  been  given,  the  dam,  ditch, 
and  canal,  and  all  the  other  works  necessary  to  effect  the  diversion 
and  to  carry  the  water  to  the  place  where  it  is  to  be  used  must  be 
begun  in  good  faith,  and  the  work  thereon  must  be  prosecuted  in 
good  faith  to  its  completion  with  all  due  diligence.  This  has 
been  the  ruling  of  the  courts  in  all  jurisdictions,  and  that,  too,  with 
or  without  statutes  upon  the  subject.® 


8  For  notice  of  intent,  see  Sees.  710- 
716. 

*  For  doctrine  of  relation,  see  Sees. 
742-756. 

swells  V.  Kreyenhagen,  117  Cal. 
329,  49  Pac.  Eep.  128;  Nevada  etc. 
Co.  V.  Kidd,  37  Cal.  282 ;  De  Neooehea 
V.  Curtis,  80  Cal.  397,  20  Pae.  Eep. 
563,  22  Pac.  Eep.  198. 

e  For  statutes  on  prosecution  of  the 
work,  see  Part  XIV. 

Osgood  v.  Eldorado  W.  Co.,  56  Cal. 
571,  5  Morr.  Min.  Eep.  37;  KeUy  v. 
Natoma  W.  Co.,  6  Cal.  105,  1  Morr. 
Min.  Eep.  592;  Maeris  v.  Bicknell, 
7  Cal.  261,  68  Am.  Dee.  257,  1  Morr. 
Min.  Eep.  601;  King  v.  Edwards,  1 
Mont.  235;  Woolman  v.  GJarringer, 
1  Mont.  535,  1  Morr.  Min.  Eep.  675; 
Atchison  v.  Peterson,  1  Mont.  561;  Id., 
87  tJ.  8.  20  Wall.  507,  22  L.  Ed.  414, 
1  Morr.  Min.  Eep.  583;  Sieber  T. 
Frink,  7  Colo.  148,  2  Pac.  Eep.  901; 
Ophir  S.  M.  Co.  y.  Carpenter,  6  Nev. 


534,  97  Am.  Dec.  550,  4  Morr.  Min. 
Eep.  640 ;  Parke  v.  Kilham,  8  Cal.  77, 
68  Am.  Dec.  310,  4  Morr.  Min.  Eep. 
522 ;  Keeney  T.  Carillo,  2  N.  M.  480. 

See,  also,  Union  M.  &  M.  Co.  v. 
Dangberg,  2  Sawyer  450,  Fed.  Gas.  No. 
14,370,  3  Morr.  Min.  Eep.  113 ;  Id.,  81 
Fed.  Eep.  73;  Nevada  D.  Co.  v.  Ben- 
nett, 30  Ore.  59,  45  Pae.  Eep.  472,  60 
Am.  St.  Eep.  777,  citing  Kinney  on 
Irr.,  1st  Ed.,  Sees.  160,  161. 

See,  also.  Farmers'  High  Line  C.  & 
Ees.  Co.  v.  Southworth,  13  Colo.  Ill, 
21  Pac.  Eep.  1028,  4  L.  E.  A.  767; 
Cruse  V.  Mc6auley,  96  Fed.  Eep.  369; 
Highland  D.  Co.  v.  Mumford,  5  Colo. 
325,  2  Morr.  Min.  Eep.  3;  Colorado 
Land  &  W.  Co.  v.  Eocky  Ford  etc.  Co., 
3  Colo.  App.  545,  34  Pac.  Eep.  580; 
Taughenbaugh  v.  Clark,  6  Colo.  App. 
235,  40  Pac.  Eep.  153;  Beaver  Brook 
Ees.  &  Can.  Co.  v.  St.  Yrain  Ees.  &  F. 
Co.,  6  Colo.  App.  130,  40  Pac.  Eep. 
1066;   Gates  v.  Settlers'  etc.  Co.,  19 
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The  same  principle  also  applies  fo  eases  where  parties  have  filed 
notices  of  appropriation  of  water  for  the  purposes  of  storage  in 
reservoirs^  Where  the  site  is  located  upon  private  lands,  the 
notice  must  be  followed  up  with  reasonable  diligence  in  taking  steps 
to  acquire  the  land  for  the  site.  Where  it  is  upon  public  lands  the 
steps  necessary  for  the  location  of  the  reservoir  site  must  also  be 
proceeded  with  without  unnecessary  delay.  The  work  of  the  con- 
struction of  the  reservoirs  must  ^so  be  prosecuted  with  the  same 
degree  of  diligence  as  is  required  in  other  cases.  A  location  notice 
without  subsequent  acts  to  accomplish  the  object  named  in  the  notice 


Okla.  83,  91  Pae.  Eep.  856;  Cole  v. 
Logan,  24  Ore.  304,  33  Pae.  Eep.  568; 
Smyth  V.  Neal,  31  Ore.  105,  49  Pae. 
Rep.  850;  Taylor  t.  Abbott,  103  Cal. 
421,  37  Pae.  Rep.  408 ;  Irwin  t.  Strait, 
18  Nev.  436,  4  Pae.  Eep.  1215;  Lam- 
born  V.  BeU,  18  Colo.  346,  32  Pae. 
Rep.  989,  20  L.  E.  A.  241;  Hindman 
V.  Eizor,  21  Ore.  112,  27  Pae.  Rep.  13; 
Conant  v.  Jones,  3  Idaho  606,  32  Pae. 
Eep.  250 ;  Parke  v.  Kilham,  8  Cal.  77, 
68  Am.  Deo.  310,  4  Morr.  Min.  Eep. 
522;  Larimer  Co.  Ees.  Co.  v.  People, 
8  Colo.  614,  9  Pae.  Eep.  794;  Wool- 
man  v.  Garringer,  1  Mont.  535,  1  Morr. 
Min.  Eep.  675;  Pyke  T.  Burnside,  8 
Idaho  487,  69  Pae.  Eep.  477;  Wells 
T.  Kreyenhagen,  117  Cal.  329,  49  Pae. 
Rep.  128;  Rio  Grande  Land  &  C.  Co. 
T.  Prairie  D.  Co.,  27  Colo.  225,  60  Pae. 
Eep.  726;  Oviatt  v.  Big  Pour  M.  Co., 
39  Ore.  118,  65  Pae.  Eep.  811;  Low 
V.  Eizor,  25  Ore.  551,  37  Pae.  Eep. 
82;  Wimer  v.  Simons,  27  Ore.  1,  39 
Pae.  Eep.  6,  50  Am.  St.  Eep.  685; 
Elliot  V.  Whitmore,  23  Utah  342,  65 
Pae.  Eep.  70,  90  Am.  St.  Rep.  700; 
Hague  V.  Nephi  Irr.  Co.,  16  Utah  421, 
52  Pae.  Eep.  765,  41  L.  E.  A.  311, 
67  Am.  St.  Eep.  634;  Glaze  v.  Frost, 
44  Ore.  29,  74  Pae.  Eep.  336;  Senior 
V.  Anderson,  115  Cal.  496,  47  Pae.  Eep. 
454;  Id.,  130  Cal.  290,  62  Pae.  Eep. 
563;  Id.,  138  Cal.  716,  72  Pae.  Eep. 


349;  Eodgers  v.  Pitt,  89  Fed.  Eep. 
420,  129  Fed.  Eep.  932;  Conger  v. 
Weaver,  6  Cal.  548,  65  Am.  Dee.  528, 

1  Morr.  Min.  Eep.  594;  Nevada  D. 
Co.  V.  Kidd,  37  Cal.  282;  Co- 
lumbia M.  Co.  V.  Holter,  1  Mont. 
296;  Arnold  v.  Passavant,  19  Mont. 
575,  49  Pae.  Eep.  400;  Miles 
T.  Butte  City  ete.  Co.,  32  Mont.  56, 
79  Pae.  Eep.   549;    Clough   v.   Wing, 

2  Ariz.  371,  17  Pae.  Eep.  453 ;  Moss  v. 
Eose,'  27  Ore.  595,  41  Pao.  Eep.  666, 
50  Am.  St.  Eep:  743;  Moyer  v.  Pres- 
ton, 6  Wyo.  308,  44  Pae.  Eep.  845, 
71  Am.  St.  Eep.  914;  Sand  Point  W.  & 
L.  Co.  V.  Panhandle  Dev.  Co.,  11 
Idaho  405,  83  Pae.  Eep.  347;  Conley 
V.  Dyer,  43  Colo.  22,  95  Pae.  Eep.  304; 
Windsor  Ees.  &  C.  Co.  v.  Lake  Supply 
D.  Co.,  44  Colo.  214,  98  Pae.  Eep.  729; 
Hough  V.  Porter,  51  Ore.  318,  98  Pae. 
Eep.  1083;  Bear  Lake  etc.  Co.  v.  Gar- 
land, 164  U.  S.  1,  41  L.  Ed.  327,  17 
Sup.  Ct.  Eep.  7;  affirming  Id.,  9  Utah 
350,  34  Pae.  Eep.  368;  KeUy  v.  Hynes, 
41  Mont.  1,  108  Pae.  Eep.  785;  Avery 
V.  Johnson,  59  Wash.  332,  109  Pae. 
Eep.  1028;  Sowards  v.  Meagher,  37 
Utah  212,  108  Pae.  Rep.  1112. 

7  For  the  appropriation  for  storage, 
see  Sec.  704. 

For  rights  of  reservoirs,  see  Chap. 
46,  Sees.  837-846. 
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prosecuted  with  reasonable  diligence  will  neither  hold  the  water 
right  nor  the  reservoir  site.^ 

§  735.  What  efforts  are  necessary  to  constitute. — Probably  the 
best  definition  of  the  word  diligence  was  given  by  Lewis,  C.  J.,  in 
rendering  the  opinion  in  an  early  Nevada  case.^  It  is  there  defined 
as  "the  steady  application  to  business  of  any  kind,  constant  effort 
to  accomplish  any  undertaking."  "It  is  the  doing  of  an  act  or 
series  of  acts  with  all  possible  expedition,  with  no  delay  except 
such  as  may  be  incident  to  the  work  itself. ' ' 

As  has  been  said,  the  law  does  not  require  any  unusual  or  extraor- 
dinary efforts,  but  it  does  require  that  which  is  usual,  ordinary, 
and  reasonable.  The  diligence  required  in  the  prosecution  of  the 
construction  of  all  works  necessary  for  the  diversion  and  applica- 
tion of  water  in  an  attempted  appropriation  of  the  same  is  that 
constancy  or  steadfastness  of  purpose  or  labor  which  is  usual  with 
men  engaged  in  like  enterprises,  and  who  desire  a  speedy  accom- 
plishment of  their  designs.  There  must  be  such  assiduity  in  the 
prosecution  of  the  works  as  will  manifest  to  the  world  a  bona  fide 
intention  to  complete  it  within  a  reasonable  time.  As  to  what  con- 
stitutes diligence  is  a  question  of  fact  and  must  be  determined  from 
all  the  circumstances  surrounding  each  particular  case.^ 

§  736.  Reasonable  diligence — How  determined. — As  to  whether 
the  work  of  construction  was  begun  within  a  reasonable  time  after 
the  notice  was  given  of  the  intent  to  appropriate  water,  ^  and,  after 
its  commencement,  was  prosecuted  with  all  reasonable  diligence,  are 
questions  of  fact  to  be  determined  from  all  the  circumstances  sur- 
rounding each  particular  case,  as  the  same  are  disclosed  by  the  evi- 
dence.^    And  upon  this  question  there  may  be  taken  into  considera- 

8  Windsor   Res.   &   C.   Co.   v.   Lake'  2  See,  also,  next  section. 

Supply  D.  Co.,  44  Colo.  214,  98  Pao.  Weaver  v.  Eureka  etc.  Co.,  15  Gal. 

Rep.  729;  Cache  La  Poudre  Res.  Co.  271,  1  Morr.  Min.  Rep.  642. 

V.   Water   Supply  &  Storage  Co.,   25  i  For  notice,  see  Sees.  710-717. 

Colo.  161,  53  Pac.  Rep.  331,  46  L.  R.  For  jurisdictions  not  requiring  no- 

A.  175,  71  Am.  St.  Eep.  131;  Beaver  tice,  see  Sees.  710-716.' 

Brook  &  Res.  Co.  v.  St.  Vrain  etc.  Co.,  2  Osgood  v.  Eldorado  W.  Co.,  56  Cal. 

6  Colo.  App.  130,  40  Pac.  Rep.  1066.  571,  5  Morr.  Min.  Eep.  37 ;   Kimball 

1  Ophir  M.  Co.  v.  Carpenter,  4  Nev.  v.  Gearhart,  12  Cal.  27,  1  Morr.  Min. 

534,  97  Am.  Dec.  550,  4  Morr.  Min.  Rep.  615;   Weaver  v.  Eureka  L.  Co., 

Rep.  640.  15  Cal.  271,  1  Morr.  Min.  Rep.  642, 
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tion  the  acts  of  the  appropriators  such  as  surveys,  stakes  set,  and  the 
blazing  of  trees,  the  time  of  the  commencement  of  the  work  and  its 
actual  prosecution  until  the  same  is  completed.^  In  other  words, 
as  was  said  by  the  Oregon  Court:*  "The  appropriator  is  entitled 
to  a  reasonable  time  within  which,  by  ordinary  diligence,  he  may 
complete  the  project  and  actually  apply  the  water  to  the  useful 
purpose  intended.  What  is  reasonable,  both  as  to  the  amount  of 
water  and  as  to  the  time  any  givejj  project  may  be  completed,  must 
depend  upon  the  facts  and  circumstances  of  each  particular  case."  ^ 

The  climate  of  the  part  of  the  country  where  the  appropriation 
is  attempted  is  also  a  proper  subject,  upon  the  question  as  to  whether 
the  work  can  be  prosecuted  during  all  the  year,  or  only  for  a  portion 
of  the  year; 8  also  the  topography  of  the  country  where  the  works 
have  to  be  constructed  and  through  which  the  canal  has  to  run,  as 
to  whether  the  same  be  level  or  rough,  and  whether  the  soil  is  easy  to 
work  or  whether  rock  work  is  encountered,  and  the  like.  So,  also, 
the  difSculty  of  obtaining  labor,  tools,  or  material;  also  the  extent 
and  magnitude  of  the  works  themselves.'^  The  financial  standing  of 
the  parties  attempting  the  appropriation,  and  their  ability  to  raise 
the  means  to  prosecute  the  work  to  completion,  are  also  facts  for  con- 
where  the  Court  said:  "As  to  what  Kidd,  37  Cal.  282;  Sieber  v.  Frink,  7 
constitutes  reasonable  diligence  must  Colo.  148,  2  Pao.  Eep.  901;  Thomdyke 
be  governed  by  the  circumstances  of  v.  Alaska  etc.  Co.,  164  Fed.  Eep.  657, 
each  particular  case,  and  necessarily  90  C.  C.  A.  473;  Beckwith  v.  Sheldon, 
varies  with  each  particular  case.  It  154  Cal.  393,  97  Pac.  Eep.  876. 
is  a  question  of  fact,  and  must  be  s  Kimball  v.  Gearhart,  12  Cal.  27, 
determined  from  all  the  evidence  in  1  Morr.  Min.  Eep.  615. 
the  case."  See,  also,  cases  cited  in  preceding 

"  It  is  a  question  of  fact,  and  must      section. 

be  determined   from  all  the  evidence  i  Andrews    v.   Donnelly,    Ore. 

in  the  case."     Gates  v.  Settlers'  etc.     ,  116  Pac.  Eep.  569. 

Co.,  19  Okla.  83,  91  Pac.  Eep.  856.  S  See,  also  Ison  v.  Sturgill,  57  Ore. 

See,  also,  Parke  v.  Kilham,  8  Cal.      109,  109  Pao.  Eep.  579,  110  Pac.  Eep. 
77,  68  Am.  Deo.  310,  4  Morr.  Min.  Eep.      535;  Porter  v.  Pettengill,  57  Ore.  247, 
522 ;  Luckhart  v.  Ogden,  30  Cal.  547 ;      110  Pac.  Eep.  393. 
White  V.  Todd's  Val.  W.  Co.,  8  Cal.  6  OpMr  S.  M.  Co.  v.  Carpenter,  6 

444,  68  Am.  Dee.  338,  4  Morr.  Min.  Nev.  534,  97  Am.  Dec.  550,  4  Morr. 
Eep.  536;  Smyth  v.  Neal,  31  Ore.  105,  Min.  Eep.  640;  Nevada  D.  Co.  v.  Ben- 
49  Pac.  Eep.  850;  Conley  v.  Dyer,  43  nett,  30  Ore.  59,  45  Pac.  Eep.  472, 
Colo.  22,  95  Pac.  Eep.  304;  McFar-  60  Am.  St.  Eep.  777,  citing  Kinney  on 
land  v.  Alaska  etc.  Co.,  3  Alaska  308 ;  Irr.,  1st  Ed.,  Sec.  161. 
Wells  V.  Kreyenhagen,  117  Cal.  329,  7  Moyer   v.    Preston,    6    Wyo.    308, 

49  Pac.  Eep.  128;  Nevada  etc.  Co.  ▼.     44  Pao.  Eep.  845,  71  Am.  St.  Eep.  914. 
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sideration.s  Evidence  of  any  of  these  facts  are  proper  in  the  de- 
termination of  the  question  as  to  whether  or  not  reasonable  dili- 
gence has  been  exercised  in  the  construction  of  the  works  necessary 
to  divert  and  conduct  the  water  attempted  to  be  appropriated  to  the 
place  where  it  is  to  be  used. 

§  737.  Works  must  be  completed  within  what  time. — The  same 
degree  of  diligence  must  be  exercised  by  the  appropriator  as  has 
been  described  in  the  preceding  sections,  until  all  of  the  works  are 
finally  completed  and  ready  to  divert  the  water  from  the  natural 
streams  and  conduct  the  same  to  the  place  where  it  is  to  be  used.^ 
The  commencement  of  the  works  and  then  an  unreasonable  delay 
in  their  completion  are  as  fatal  as  against  the  rights  of  subsequent 
appropriators — ^the  inception  of  whose  rights  began  after  the  works 
of  the  first  appropriator  were  started  and  before  they  were  finished 
— as  though  the  works  of  the  first  appropriator  had  never  been  com- 
menced.2  Where,  however,  there  are  no  intervening  claimants  to 
the  water,  even  if  there  is  unreasonable  delay  in  the  completion  of 
the  works  of  the  appropriator,  when  they  are  finally  completed,  the 
right  to  the  water  may  be  maintained  as  an  appropriation  by  actual 
diversion.  3 

In  most  of  the  States  there  are  statutes  upon  the  subject 
of  the  construction  of  the  works,  giving  a  time  limit  within 
which  they  must  be  completed.  So,  where  a  person  relies  upon  the 
statute  for  the  validity  of  his  appropriation,  every  provision  must 
be  strictly  complied  with.*  This  also  includes  the  rule  tha.t  the 
works  must  be  entirely  completed  within  the  time  specified  in  the 
statute  in  order  to  hold  the  entire  claim.  "Where,  however,  a  part 
of  the  works  contemplated  in  the  entire  scheme  are  in  themselves 
capable  of  diverting  and  conducting  a  portion  of  the  water  at- 

8  See  Sec.  739.  came  vested  in  him  on  account  thereof. 

1  As  to  what  constitutes  completion  See,  also,  for  effect  of  unreasonable 
of  works,  see  See.  721.  delay.  See.  741. 

2  New  Loveland  etc.  Co.  t.  Consoli-  3  Wells  v.  Mantes,  99  Cal.  583,  34 
dated  etc.  Co.,  27  Colo.  526,  62  Pac.  Pao.  Epp.  324. 

Eep.  366,  52  L.  E.  A.  266;  Watts  v.         Por  appropriation  by  actual  appli- 

Spencer,  51  Ore.  262,  94  Pac.  Eep.  39,  cation  of  the  water,  see  See.  730. 
where  the  Court  held  that  where  an  4  See  chapter  on  the  laws  of  State 

appropriator  never  completed  his  ditch,  control.  Sees.  1337-1367. 
until   the   rights   of   others   had   iter-  See,  also,   the  laws   of   the  various 

vened,  that  no  water  right   ever  be-  States,  Part  XIV. 
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tempted  to  be  appropriated  to  the  place  of  use,  and  there  is  an 
actual  application  of  this  amount  to  some  beneficial  use  or  purpose, 
the  title  in  the  appropriator  to  the  water  right  to  this  extent  is 
complete,  without  the  completion  of  the  remainder  of  the  works. 
Unreasonable  delay,  however,  will  work  an  abandonment  as  to  the 
rest  of  the  water  claimed  under  the  original  scheme.^ 

§  738.  Time  within  which  water  must  be  applied — Specific 
cases. — ^As  we  have  seen  in  previous  sections,  the  last  step  neces- 
sary to  the  consummation  of  a  water  right,  under  the  doctrine  of 
appropriation,  is  the  actual  application  of  all  the  water  appropriated 
to  some  beneficial  use  or  purpose.^  After  the  works  are  completed,^ 
all  of  the  water  attempted  to  be  appropriated  must  not  only  be  ap- 
plied to  some  such  use  or  purpose,  but  this  must  also  be  done  within 
what  is  known  in  law  as  a  reasonable  time.  And,  as  was  said  while 
discussing  the  subject  as  to  the  time  within  which  the  works  must 
be  completed,^  as  to  what  constitutes  a  reasonable  time  within 
which  the  water  must  be  applied  to  some  useful  purpose  is  a  ques- 
tion of  fact  and  depends  upon  the  circumstances  surrounding  each 
particular  case.'*     Therefore  what  would  be  reasonable  diligence 

5  For  abandonment,  see  Sees.  1100-  ing  upon  the  circumstances  connected 

1117.  with  each  particular  ease." 

Cole  V.  Logan,  24  Ore.  304,  33  Pae.  TaughenlDaugh  v.  Clark,  6  Colo.  App. 

Eep.  568;  Low  v.  Eizor,  25  Ore.  551,  235,   40  Pac.  Kep.   153;    Hindman  v. 

37  Pac  Kep.  82.  ^'^o'"'  ^1  Ore.  112,  27  Pac.  Eep.  13; 

1  Por  the  consummation  of  the  right,  ^°^  ^-  ^^^'"■'  ^5  Ore.  551,  37  Pae. 
see  Sees.  725-728,  and  eases  cited.  ^f"  f '   Wells  y.   Kreyenhagen,  117 

_,      ^,  '  i,        ,_•  V  Cal.  329,  49  Pac.  Eep.  128,  where  it 

For  the  uses  or  purposes  for  which  t  n  ^t.  ^  .  .  , 

,  ,.   ,  „,  was  held  that  a  prior  appropriator  did 

the  water  may  be  applied,  see  Chap.  ^^^  j^^^  j^j^  ^^^^  ^^  ^^^  ^^^^^  ^^  ^^ 

37,  Sees.  690-705.  avoidable  delay  in  applying  the  water, 

2  For  completion  of  works,  see  Sec.  ^^ere  such  delay  was  due  to  the  acci- 
''21-  dental  breaking  of  his  ditch. 

Time  within  which  works  must  be  See,  also,  Conanlt  v.  Jones,  3  Idaho 

completed,  see  Sees.  737,  738.  606,  32  Pac.  Eep.  250;   Ophir  Silver 

3  For  reasonable  time  to  construct  M.  Co.  v.  Carpenter,  6  Nev.  534,  97 
works,  see  Sec.  739.                    .  Am.  Dec.  550,  4  Morr.  Miu.  Eep.  640, 

4  Beaver  Brook  Ees.  &  C.  Co.  v.  St.  where  it  was  held  that  matters  which 
Vrain  etc.  Co.,  6  Colo.  App.  130,  40  will  excuse  delay  must  be  incident  to 
Pac.  Eep.  1066;  Sieber  v.  Frink,  7  the  enterprise  and  not  to  the  person. 
Colo.  148,  2  Pac.  Eep.  901,  where  it  is  Stenger  v.  Tharp,  17  S.  D.  13,  94 
said:  "What  constitutes  such  reason-  N.  W.,Bep.  402;  Gates  v.  Settlers'  etc. 
able  time  is  a  question  of  fact  depend-  Co.,   19  Okla.  83,   91  Pae.  Eep.   856, 
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in  one  case  might  be  inexcusable  delay  in  others.  Take  for  example 
an  Idaho  case,^  where  14  years  was  held  to  be  a  reasona,ble  time  for 
a  settler  to  apply  all  of  the  water  claimed  under  an  appropriation 
to  the  land  for  irrigation.  Upon  the  other  hand,  take  a  California 
case,  where  under  the  facts  four  years  was  held  to  be  an  unreason- 
able time  within  which  to  apply  the  water.  ^ 
In  a  recent  case  in  California  it  was  held  that  where  an  appro- 


where  it  is  said:  "There  seems  to 
be  no  serious  difficulty  in  determining 
the  law  on  these  questions;  but  the 
difficulty,  if  any,  lies  in  the  applica- 
tion of  the  law  to  the  facts.  The  law 
requires  that  there  must  be  reasonable 
diligence  by  one  intending  to  appro- 
priate water  from  a  stream,  both  in 
the  prosecution  of  the  improvements 
necessary  to  conduct  the  water  to  the 
place  of  use  and  in  the  application  of 
the  water  to  beneficial  uses. ' ' 

See,  also,  Arnold  v.  Passavant,  19 
Mont.  575,  49  Pac.  Eep.  400;  BUiot  v. 
Whitmore,  23  Utah  342,  65  Pac.  Eep. 
73,  90  Am.  St.  Eep.  700;  Ft.  Morgan 
Land  Co.  v.  South  Platte  D.  Co.,  18 
Colo.  1,  30  Pae.  Eep.  1032,  36  Am.  St. 
Eep.  259;  Becker  v.  Marble  Cr.  Co., 
15  Utah  225,  49  Pac.  Eep.  893 ;  Union 
M.  &  M.'  Co.  v.  Dangberg,  2  Sawyer 
450,  Ted.  Cas.  No.  14,370;  81  Fed. 
Eep.  73,  119. 

6  Hall  V.  Blaekman,  8  Idaho  272, 
68  Pae.  Eep.  19. 

6  Senior  v.  Anderson,  115  Cal.  496, 
47  Pae.  Eep.  454;  Id.,  130  Cal.  290,  62 
Pae.  Eep.  563;  Id.,  138  Cal.  716,  72 
Pac.  Eep.  349. 

For  other  cases  holding  certain 
periods  of  time  reasonable,  see  the  fol- 
lowing : 

Where  60  days  had  elapsed  during 
which  nothing  but  the  survey  had  been 
made.  Dyke  v.  Caldwell,  2  Ariz.  394, 
18  Pae.  Eep.  276. 

One  Year:  Oviatt  v.  Big  Four  etc. 
Co.,  39  Ore.  118,  65  Pac.  Eep.  811. 

Two  Years:     Nevada  D.  Co.  v.  Can 


yon  D.  Co.,  58  Ore.  517,  114  Pac.  Eep. 
86. 

Three  Years:  Nevada  D.  Co.  v. 
Bennett,  20  Ore.  59,  45  Pac.  Eep.  472, 
60  Am.  St.  Eep.  777. 

Four  Years:  Whited  v.  Cavin,  55 
Ore.  98,  105  Pae.  Eep.  396. 

Seven  Years :  Moss  v.  Eose,  27  Ore. 
595,  41  Pac.  Eep.  666,  50  Am.  St. 
Eep.  743. 

Thirteen  Years:  Eodgers  v.  Pitt, 
129  Fed.  Eep.  932. 

Fourteen  Years :  Hall  v.  Blaekman, 
8  Idaho  272,  68  Pac.  Eep.  19. 

For  other  cases  holding  that  the 
period  of  time  was  unreasonable,  or 
that  there  was  unreasonable  delay,  see : 

Ten  months  to  conduct  the  water 
one-half  mile:  Cruse  v.  McCauley,  96 
Fed.  Eep.  369. 

Two  and  one-half  years:  Ophir  S. 
M.  Co.  V.  Carpenter,  6  Nev.  534,  9T 
Am.  Dec.  550,  4  Morr.  Min.  Eep.  640. 

Three  years  where  work  was  not 
completed  and  no  water  diverted: 
Colorado  etc.  Co.  v.  Eocky  Ford  etc. 
Co.,  3  Colo.  App.  545,  34  Pae.  Eep, 
580. 

Five  Years:  Seaweard  v.  Pacific 
Live  Stock  Co.,  49  Ore.  157,  88  Pae. 
Eep.  963 ;  Smith  v.  Hawkins,  110  Cal. 
122,  42  Pac.  Eep.  453,  19  Morr.  Min. 
Eep.  243 ;  Id.,  120  Cal.  86,  52  Pac.  Eep. 
139;  Still  V.  Palouse  Irr.  &  Pr.  Co.,  64 
Wash.  606,  117  Pac.  Eep.  466. 

Ten  Years:  Hindman  t.  Eizor,  21 
Ore.  112,  27  Pae.  Eep.  13;  Cole  v. 
Logan,  24  Ore.  304,  33  Pac.  Eep.  568. 
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priator  of  the  water  of  a  stream,  pursuant  to  a  notice  thereof  of  a 
specific  quantity,  and  his  successors  for  30  years  failed  to  make 
any  beneficial  use  of  the  water,  they  lost  any  right  by  -virtue  of  the 
appropriation  and  the  waters  became  subject  to  the  appropriation 
by  others  J 

However,  it  is  settled  in  all  jurisdictions  that  the  right  of  the 
first  appropriator  is  limited  by  the  amount  of  water  that  is  actually 
applied  to  some  beneficial  use  within  a  reasonable  time  for  its 
diversion.  8  Any  other  rule  would  permit  the  appropriator  to  divert 
the  water  from  the  natural  stream  and  store  the  same  up  without 
the  use  thereof,  and  thereby  create  a  monopoly,^  or  to  permit  him 
to  simply  run  the  water  through  his  land  without  the  use  of  all  of 
it  for  some  beneficial  purpose.^** 

In  the  considera'tion  of  the  facts  relating  to  each  particular  case 
as  disclosed  by  the  evidence,  it  is  proper  to  consider  the  magnitude 
of  the  enterprise,  and  the  natural  obstacles  encountered.  ^^  The 
difficulty  of  procuring  settlers  under  a  colonization  project,^^  and 
the  demand  for  the  water  appropriated  by  a  company  for  the  pur- 
pose of  sale,  are  proper  subjects  for  consideration. ^3    Until  there 


Thirteen  Tears:  Low  T.  Eizor,  25 
Ore.  551,  37  Pac.  Eep.  82. 

Eighteen  Years:  New  Mercer  etc. 
Co.  V.  Armstrong,  21  Colo.  357,  40  Pao. 
Eep.  989. 

7  Hufford  V.  Dye, Cal. ,  121 

Pao.  Eep.  400. 

8  See,  also,  Brown  v.  Baker,  39  Ore. 
66,  65  Pao.  Eep.  799,  66  Pac.  Eep. 
193 ;  Cache  La  Poudre  Ees.  Co.  v. 
Water  Sup.  &  8.  Co.,  25  Colo.  161,  53 
Pac.  Eep,  331,  46  L.  E.  A.  175,  71 
Am.  St.  Eep.  131;  Id.,  27  Colo.  532,  63 
Pao.  Eep.  420;  Nevada  D.  Co.  v.  Ben- 
nett, 30  Ore.  59,  45  Pac.  Eep.  472,  60 
Am.  St.  Eep.  777;  Broadmoor  eto.  Co. 
V.  Brookside  etc.  Co.,  24  Colo.  541, 
52  Pac.  Eep.  792;  Combs  v.  Agricul- 
tural D.  Co.,  17  Colo.  146,  28  Pao. 
Eep.  966,  31  Am.  St.  Eep.  275;  Gates 
T.  Settlers'  eto.  Co.,  19  Okla.  83,  91 
Pac.  Eep.  856. 

9  For  appropriation  for  monopoly, 
see  Sec.  705. 


For  appropriation  for  sale,  see  Sec. 
703. 

For  rights  of  reservoir  and  canal 
companies,  see  Sees.  837-846. 

See,  also.  Chap.  76. 

10  For  economical  use  and  the  pre- 
vention of  waste,  see  Sees.  874-916. 

11  Seaweard  v.  Pacific  etc.  Co.,  49 
Ore.  157,  88  Pao.  Eep.  963,  where  it 
is  said:  "What  is  a  reasonable  time 
in  which  to  apply  the  water  originally 
intended  to  be  used  for  some  beneficial 
purpose,  depends  upon  the  magnitude 
of  the  undertaking  and  the  natural 
obstacles  encountered  in  executing  the 
design. ' ' 

12  Nevada  D.  Co.  v.  Bennett,  30  Ore. 
39,  45  Pao.  Eep.  472,  60  Am.  St.  Eep. 
777. 

13  For  the  right  of  irrigation  com- 
panies to  appropriate  and  store  water, 
Bee  Sec.  704. 
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has  been  some  demand  for  the  water,  I  take  it  that  a  company 
may  hold  the  water  indefinitely  unless  there  is  some  statute  of  for- 
feiture, providing  that  unless  within  a  certain  time  the  water  is 
actually  applied  the  right  shall  be  forfeited  and  subject  to  appro- 
priation by  others.  In  case  of  statute  limiting  the  time  of  applica- 
tion it  must  be  complied  with.i* 

This  whole  subject  is  summed  up  in  the  decision  of  a  recent  Utah 
case,is  in  which  the  Court  said:  "He  must  not  only  be  diligent 
in  constructing  the  works,  and  in  making  the  diversion,  but  he  must 
also  be  reasonably  diligent  and  expeditious  in  making  application 
of  the  water  to  the  beneficial  use  for  which  the  appropriation  was 
proposed,  else  he  loses  his  inceptive  right.  His  appropriation  will 
be  measured  by  the  quantity  of  water  actually  used  for  the  proposed 
beneficial  purpose."  And,  again,  as  said  by  the  Arizona  Court :i® 
"The  mere  fact  that  by  his  notice  of  appropriation  he  sought  to 
appropriate  all  of  the  flood  waters  of  the  stream  does  not  entitle  the 
appellant  to  relief  against  the  appellee.  To  make  his  appropriation 
effectual,  he  must  make  use  of  the  water  within  a  reasonable  time. 
He  may  then  be  protected  only  to  the  extent  that  he  makes  a  bene- 
ficial use  of  the  water.  Whenever  there  is  water  in  excess  of  his 
needs,  others  may  appropriate  it. ' '  ^'^ 

In  California  the  statute  provides:  "If  the  place  of  intended 
diversion  or  any  part  of  the  route  of  intended  conveyance  of  water 
so  claimed,  be  within,  and  a  part  of,  any  National  park,  forest 
reservation,  or  other  public  reservation,  and  be  so  shown  in  the 
notice  of  appropriation  of  water,  then  the  claimant  shall  have  60 
days,  after  the  grant  of  authority  to  occupy  and  use  such  park  or 
reservation  for  such  intended  purpose,  within  which  to  commence 
the  excavation  or  construction  of  said  works."  ^^  It  was  held  rela- 
tive to  this  provision  by  the  Supreme  Court  that  the  section  was  to 
protect  claimants  who  were  unable  to  proceed  with  the  work  neces- 
sary to  perfect  their  claims  by  reason  of  the  fact  that  the  place  of 
intended  diversion  or  a  part  of  the  route  is  within  some  National 

1*  For  statutes  upon  subject,  see  n  See,  also,  Salt  Lake  City  v.  Gard- 
Part  XrV.  ner,  TJtali  ,  114  Pae.  Rep. 

15  Sowards  v.  Meagher,  37  Utah  212,      147. 

108  Pae.  Eep.  1112.  18  Civil    Code    of    California,    See. 

16  Sullivan  v.  Jones,  13  Ariz.  229,  1422;  2  Kerr's  C70.  Code,  p.  1164. 
108  Pae.  Eep.  476. 
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reservation,  pending  the  procurement,  with  due  diligence,  the  au- 
thority, from  the  Federal  Government.^^ 

§  739.  Illness— Pecuniary  ability  or  inability  affecting  reason- 
able diligence, — ^As  a  general  proposition,  matters  incident  to  the 
person  of  the  appropriator  are  circumstances  which  will  not  ex- 
cuse any  great  delay  in  the  prosecution  of  the  construction  of  the 
works  necessary.  It  is  held  that  the  illness  of  the  appropriator  is 
no  excuse.^ 

The  mere  lack  of  means  with  which  to  prosecute  the  work  is  not  a 
sufficient  excuse  for  delay.  As  was  said  in  an  early  Nevada  case  ■!^ 
"It  would  be  a  most  dangerous  doctrine  to  hold  that  ill  health  or 
pecuniary  inability  of  a  claimant  of  a  water  privilege  will  dispense 
with  the  necessity  of  actual  appropriation  within  a  reasonable  time, 
or  the  diligence  which  is  usually  required  in  the  prosecution  of  the 
work  necessary  for  the  purpose.  "We  find  no  recognition  of  such 
doctrine  in  law.  Nor  are  we  disposed  to  adopt  it  as  the  rule  to  gov- 
ern cases  of  this  kind."  Again,  as  was  said  in  an  Oregon  case:* 
"The  authorities  clearly  show  that  the  claimant's  pecuniary  con- 
dition is  not  an  excuse;  and,  though  the  doctrine  may  seem  harsh, 
it  is  nevertheless  right. ' '  *  The  authorities  all  agree  upon  this  propo- 
sition and  there  is  no  conflict  upon  this  point.  If  the  rule  were 
otherwise,  a  person  might  post  and  record  his  notice  to  appropriate 
the  waters  from  a  certain  stream  prior  to  any  one  else,  and  thus 
take  the  preliminary  step  for  the  inception  to  his  title  to  the  wster 
right ;  a  company  might  also  take  this  initial  step  to  secure  a  water 
right  for  the  purpose  of  the  sale  of  the  water  to  consumers ;  and,  if 

19  Wishon  V.  Globe  LigUt  &  Power  534,  97  Am.  Dec.  550,  i.  Morr.  Min. 

Co.,  158  CaL  137,  110  Pac.  Eep.  290.  Kep.  640. 

1  Ophir  M.  C.  v.  Carpenter,  6  Nev.  3  Cole  v.  Logan,  24  Ore.  304,  33  Pac. 
534,  97  Am.  Dee.  550,  4  Morr.  Min.  Eep.  568. 

Eep.  640 ;  Keeney  v.  Carillo,  2  N.  M.  4  See,  also,  Keeney  v.  Carillo,  2  N. 

480;.  Cole  v.  Logan,  24  Ore.  304,  33  M.  480;  Mitchell  T.  Amador  C.  &  M. 

Pao.  Eep.  568;  Kimball  v.  Gearhart,  Co.,  75  Cal.  464,   483,   17  Pac.  Eep. 

12  Cal.  27,  1  Morr.  Min.  Eep.   615;  246;  Kimball  v.  Gearhart,  12  Cal.  27, 

Nevada  etc.  Co.  v.  Kidd,  37  Cal.  282.  1  Morr.  Min.  Eep.  615 ;   Nevada  etc. 

See,   also,   Oviatt  v.  Big  Pour  etc.  Co.  v.  Kidd,  37  Cal.  282;  United  States 

Co.,  39  Ore.   118,  65  Pac.  Eep.  811;  v.  Whitney,  176  Ped.  Eep.  593,  hold- 

MitcheU  v.  Amador  Canal  Co.,  75  Cal.  ing  that  the  diffieulty  of  financing  a 

464,  483,  17  Pac.  Eep.  264.  large  project  is  not  excuse  for  delay 

2  Ophir  M.  Co.  v.  Carpenter,  6  Nev.  in  the  prosecution  of  the  work. 
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the  individuals  or  compaay  were  without  means  to  prosecute  the  con- 
struction of  the  works  necessary,  they  might  hold  the  water  right 
indefinitely,  and  thus  prevent  those  who  desire  to  appropriate  the 
water  for  immediate  use  from  acquiring  any  right  to  the  water,  and 
they  themselves  might  never  complete  their  appropriation.  Hence 
the  courts  hold,  and  properly,  that  this  can  not  be  done.  This  is 
true  whether  there  are  statutes  upon  the  subject  or  not,  requiring 
that  the  work  be  commenced  and  prosecuted  to  completion  within  a 
certain  time.^ 

However,  the  term  "reasonable  diligence"  is  but  a  relative  one, 
and  the  courts  recognize  this  fact.  Therefore  what  might  be  reason- 
able diligence  in  one  case  might  be  a  great  lack  of  diligence  in  an- 
other. As  a  general  thing  the  settlers  who  go  upon  the  public  do- 
main to  make  homes  are  comparatively  poor  men.  They  have  to 
go  upon  these  wild  and  vacant  lands,  put  up  their  buildings  and 
fences,  "grub"  and  clear  their  lands  and  get  it  ready  for  cultiva- 
tion, construct  their  ditches  and  other  works  necessary  for  the  ap- 
propriation of  the  water  to  irrigate  their  lands,  and  at  the  same 
time  make  a  living  for  themselves  and  their  familj,es.  Hence  it 
follows  that  what  is  reasonable  diligence  in  their  cases  is  not  in  the 
case  of  an  individual  having  plenty  of  means,  or  in  the  case  of  the 
corporation  attempting  to  appropriate  the  water  for  the  express 
purpose  of  selling  it  to  these  very  settlers.^  There  is  also  no  conflict 
of  authorities  upon  this  point,  but  the  courts  have  always  consid- 
ered, in  the  cases  of  iona  fide  settlers,  that  they  might  take  a  longer 
time  in  the  construction  of  their  works  for  the  diversion  of  the  water 
which  they  attempt  to  appropriate,  and  in  the  actual  application 
.of  the  water  to  their  lands,  than  was  required  of  those  with  ample 
means,  and  still  these  works  might  have  been  constructed  within  a 
time  which,  in  their  cases,  might  be  justly  considered  with  reason- 
able diligence.'^  Hence  the  wisdom  of  the  rule  that,  what  shall 
constitute  a  reasonable  time  for  the  construction  and  completion  of 

5  For  statutes,  see  laws  of  various  applying  water  for  future  needs.  See. 
States  and  Territories,  Part  XIV.  740. 

See,  also,   State  control.  Chap.  68,  t  See    Taughenbaugh    v.    Clark,    6 

Sees.  1337-1367.  Colo.    App.    235,    40    Pac.    Eep.    153, 

6  For  right  to  appropriate  water  where  Mr.  Justice  Eeed  said :  ' '  Men 
for  sale,  see  Sec.  703.  of  limited  means  in  a  new  territory, 

See,  also,  for  irrigation  and  ditch     who  have  not  only  to  '  grub '  and  clear 

companies,  Chaps.  73-77.  land,   but   erect   houses,   and   provide 

See,,  also,    reasonable    diligence    in     means  of  living  while  making  a  home. 
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the  works  necessary  is  a  question  of  fact  depending  upon  the  cir- 
cumstances connected  with  each  particular  case.*  And,  so  long  as 
the  settler  does  not  abandon  his  claim  to  the  water,  but  continues 
in  good  faith  to  prosecute  the  construction  of  his  ditch  and  other 
necessary  works,  and  to  make  the  application  of  the  water  to  his 
land  as  rapidly  as  his  demands  and  circumstances  will  permit,  he 
should  be  held  to  be  within  the  limit  of  a  reasonable  time.^ 

§  740.  Reasonable  diligence  for  future  needs. — As  we  said  while 
discussing  the  subject  of  the  construction  of  the  works  necessary, ^ 
the  term  "reasonable  diligence"  is  a  relative  one.  "What  may  be 
reasonable  diligence  in  one  case  might  be  a  great  lack  of  diligence, 
or  unreasonable  delay,  in  another.  And,  the  fact  as  to  whether  or 
not  there  has  been  reasonable  diligence  in  actually  applying  the 
water  to  some  useful  purpose  depends  upon  the  facts  of  each  par- 
ticular case.2  Upon  this  subject  there  is  one  class  of  cases  which 
deserve  special  notice.  The  law  has  always  looked  with  special 
favor,  and  in  some  cases  great  leniency,  upon  the  efforts  of  "the 
poor  but  honest  farmer"  who  goes  upon  the  public  lands,  and,  often 
with  no  capital  but  his  brawn  and  muscle,  attempts  to  make  a  home 
for  himself  and  his  family.  We  will  say,  for  example,  that  he  has 
filed  upon  160  acres  of  land,  all  of  which  is  irrigable  from  some 

should  not  be  held  to  the  same  rule  cases  are  from  the  Oregon  Court, 
with  those  more  favored,  and  having  which  also  rendered  the  decision  in 
abundant  of  capital."  the  case  of  Cole  v.  Logan,  supra,  ad- 
See,  also,  Hall  v.  Blackman,  8  hering  to  the  strict  rule,  as  set  forth 
Idaho  272,  68  Pao.  Eep.  19;  Conant  in  the  first  proposition  stated  in  the 
V.  Jones,  3  Idaho  606,  82  Pac.  Bep.  text.  Upon  an  examination  of  the 
250.  opinion  in  the  ease  of  Cole  v.  Logan, 
8  As  to  what  constitutes  reasonable  it  wUl  be  found  that  the  completion 
diligence,  see  Sees.  733-741.  of  a  ditch  about  one  and  one-half 
See,  also,  Sieber  v.  Frink,  7  Colo,  miles  long  in  ten  years  was  held,  in 
148,  2  Pac.  Bep.  901;  Taughenbaugh  the  face  of  the  rights  of  subsequent 
V.  Clark,  6  Colo.  App.  235,  40  Pac.  appropriators,  not  reasonable  diligence 
Eep.  153;  Pyke  v.  Burnside,  8  Idaho  where  the  only  excuse  given  for  the 
487,  69  Pae.  Eep.  477;  Simmons  T.  delay  was  pecuniary  inability. 
Winters,  21  Ore.  35,  27  Pae.  Eep.  7,  9  For  rights  of  settlers  to  make 
28  Am.  St.  Eep.  727;  Nevada  Ditch  appropriations  for  future  use,  see 
Co.  V.  Bennett,  30  Ore.  59,  45  Pao.  Sees.  886,  887. 
Eep.  472,  60  Am.  St.  Eep.  777;  Britt  1  See  Sees.  737-739. 
V.  Eeed,  42  Ore.  76,  70  Pac.  Bep.  2  See  previous  section,  and  cases 
1029.  cited. 
It  will  be  noticed  that  the  last  three 
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natural  stream  flowing  in  the  neighborhood.  The  land  is'  raw  and 
covered  with  sagebrush,  greasewood,  mesquite,  or  other  wild  growth, 
and  when  he  first  files  upon  the  land  there  is  not  an  improvement  of 
any  kind.  The  first  year  he  has  to  build  some  sort  of  a  house ;  his 
corrals,  and  sheds,  and  fences  have  to  be  built  if  he  would  protect 
his  stock  from  the  storms  and  his  land  from  trespass  of  the  cattle 
running  wild  upon  the  range.  He  has  to  break  up  some  land  and 
plant  crops  if  he  would  raise  sustenance  for  his  family,  himself,  and 
his  horses  and  stock  for  this  year.  If,  with  all  that  "he  has  to  do, 
the  first  year  he  breaks  up  and  puts  in  crop  10  acres  out  of  the  160 
he  is  doing  remarkably  well.  In  order  to  mature  his  crop,  if  his 
land  is  within  the  arid  or  semi-arid  regions,  he  finds  that  it  must 
be  irrigated.  There  is  plenty  of  water  unappropriated  in  the  stream 
near  by  with  which  he  can  properly  irrigate  the  whole  160  acres. 
He  properly  posts  and  records  a  notice  of  appropriation,  stating 
thereby  that  he  intends  to  appropriate  sufficient  water  for  the 
whole  160  acres.  But  he  finds,  before  the  water  can  be  used,  that  a 
dam  for  its  diversion  and  ditches  for  conducting  it  to  his  field 
where  it  is  to  be  used  have  to  be  constructed.  All  this  requires 
additional  labor,  and  a  portion  at  least  must  also  be  done  the 
first  year  if  he  would  mature  his  first  crop.  Therefore  he  constructs 
a  temporary  dam  and  a  small  ditch,  but  of  a  capacity  sufficient  only 
to  carry  the  water  to  irrigate  the  10  acres  which  he  has  broken  up 
and  put  in  crop.  He  conducts  the  water  to  this  tract  and  applies 
it  to  the  land,  and  thereby  saves  his  crop.  He  has  done  the  best 
he  could  under  the  circumstances  the  first  year.  The  next  year,  we 
will  say,  he  breaks  up  and  irrigates  20  more  acres.  In  doing  this 
his  dam  may  have  to  be  strengthened  and  his  ditch  enlarged  to  hold 
the  additional  water.  He  continues  in  this  way,  each  year  breaking 
up  additional  land,  and  enlarging  his  works  so  as  to  divert  and 
carry  more  water,  and  actually  applying  the  water  to  the  land,  until 
all  of  it  is  cleared,  plowed,  under  cultivation,  and  properly  irrigated. 
He  may  or  ihay  not  during  the  last  years  be  able  to  progress  more 
rapidly  than  he  did  at  first.  He  has  finally  broken  up  all  of  the 
land,  constructed  all  of  the  works  necessary  to  divert  and  carry  all 
of  the  water  necessary  for  the  irrigation  of  his  entire  tract,  and  has 
applied  the  water  to  the  land  for  that  purpose.  And,  although  this 
work  might  have  taken  10  or  even  15  years  to  accomplish,  he  did 
it  as  quickly  as  he  was  able  under  all  of  the  circumstances  of  his 
particular  case.    Under  this  state  of  facts,  the  law  holds  that 
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he  has  used  "reasonable  diligence,"  and  that  "the  additional  appli- 
cation of  -water  annually  to  meet  the  augmented  demand  causes 
the  appropriation  to  relate  back  to  its  inception,  thereby  cutting 
off  all  intervening  rights  of  adverse  claimants^  to  the  use  of  the 
water."  3 

The  law  in  such  a  case  does  not  require  impossibilities  of  the  ap- 
propriator ;  neither  does  it  require  him  to  do  vain  or  useless  things. 
Therefore  it  was  unnecessary  for  the  settler  in  our  illustration  to 
entirely  construct  during  the  first  year  all  of  his  works  necessary 
for  him  to  make  the  entire  appropriation  of  the  water  for  all  the 
land ;  it  was  also  unnecessary  for  him  during  that  year  to  apply  the 
entire  amount  of  the  water  claimed  under  the  full  appropriation. 
The  land  was  not  broken  up  and  in  a  condition  to  receive  it  at  that 
time.  It  would  be  a  vain  and  useless  thing  for  him  to  do  this  in 
order  to  hold  his  entire  appropriation.  And,  again,  the  proximity 
to  market  isaproper  subject  for  consideration.  Very  many  of  the 
agricultural  lands  of  the  Western  country,  when  they  are  first  taken 
up  for  settlement,  are  far  from  transportation  and  market.  This 
is  a  proper  subject  for  consideration  in  determining  the  question  of 


S  Seawearcl  v.  Pacific  Live  Stock 
Co.,  49  Ore.  157,  88  Pac.  Eep.  963. 

See,  also,  Union  M.  &  M.  Co.  v. 
Dangberg,  2  Sawy.  450,  Fed.  Cas.  No. 
14,370,  8  Morr.  Min.  Eep.  113,  81  Fed. 
Eep.  73;  Arnold  v.  Passavant,  19 
Mont.  575,  49  Pac.  Eep.  400;  New 
Mercer  etc.  Co.  v.  Armstrong,  21  Colo. 
357,  40  Pac.  Eep.  989;  Conant  v. 
Jones,  3  Idaho  606,  32  Pac.  Eep.  250; 
Brown  v.  Newell,  12  Idaho  166,  85 
Pac.  Rep.  385;  Barnes  v.  Sabron,  10 
Nev.  217,  4  Morr.  Min.  Eep.  673; 
Nevada  D.  Co.  v.  Bennett,  30  Ore.  59, 
45  Pac.  Eep.  472,  60  Am.  St.  Eep. 
777;  Glaze  v.  Frost,  44  Ore.  29,  74 
Pac.  Eep.  336;  Elliot  v.  Whitmore, 
23  Utah  342,  65  Pac.  Eep.  70,  90  Am. 
St.  Rep.  700;  Longmire  v.  Smith,  26 
Wash.  439,  67  Pac.  Eep.  246,  58  L. 
E.  A.  308,  where  the  Court  held  that 
an  appropriation  of  water  sufficient 
for  a,  whole  tract  of  land  will  relate 
back  to  the  first  step  taken  to  make 
the  appropriation,  in  case  the  water  is 


used  continuously  and  the  area  of 
cultivation  is  extended  with  reason- 
able diligence. 

See,  also.  Senior  v.  Anderson,  115 
Cal.  496,  47  Pac.  Rep.  454;  Id.,  130 
Cal.  290,  62  Pac.  Eep.  563;  Id.,  138 
Cal.  716,  72  Pac.  Rep.  349;  Low  v. 
Eizor,  25  Ore.  551,  37  Pac.  Eep.  82; 
Weldon  Valley  Ditch  Co.  v.  Farmers' 

Pawnee  Canal  Co.,  Colo.  , 

119  Pac.  Eep.  1056. 

See,  also,  for  quantity  of  water  ap- 
propriated for  future  needs.  Sees. 
886,  887. 

Kleinschmidt  v.  Greiser,  14  Mont. 
484,  37  Pac.  Eep.  5,  43  Am.  St.  Eep. 
652;  Eodgers  v.  Pitt,  89  Fed.  Eep. 
420,  129  Fed.  Eep.  932;  Hall  v. 
Blackman,  8  Idaho  272,  68  Pac.  Rep. 
19. 

See,  also,  cases  cited  in  last  section. 
No.  739. 

For  quantity  of  water  which  may 
be  appropriated,  see  Sees.  877-886. 
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reasonable  diligence  in  this  class  of  cases.  It  was  held  in  an  Idaho 
case  that  where  crops  could  not  be  disposed  of  at  a  reasonable 
profit  it  was  not  necessary  to  cultivate  all  of  the  land,  and  still  the 
water  right  might  be  held  pending  such  a  time.*  Therefore,  as 
said  before,  the  law  is  very  considerate  of  the  farmer  in  this  class 
of  cases.  To  hold  that  the  law  required  settlers  to  cultivate  all  of 
their  land  within  a  very  short  time  or  lose  a  large  portion  of  the 
water  right  which  they  had  taken  the  proper  steps  to  appropriate 
for  their  entire  irrigable  area,  would  result  in  defeating  the  very 
purpose  of  the  public  land  laws  of  Congress,  and  defeat  most  set- 
tlers in  acquiring  the  right  to  the  use  of  sufficient  water  to  properly 
irrigate  their  lands.  Hence  the  statutes  in  some  of  the  States,  es- 
pecially the  more  recent  irrigation  codes,  provide  that  forfeiture 
for  the  statutory  period  of  non-use  shall  not  apply  to  the  class  of 
cases  under  discussion  in  this  section.^ 

§  741.  Effect  of  reasonable  diligence,  or  the  lack  of. — If,  after 
notice  has  been  given  of  the  intent  to  appropriate  the  water  of  a 
certain  stream,  the  dam,  ditch,  and  other  works  are  soon  thereafter 
begun  in  good  faith,  and  aU  due  and  reasonable  diligence  exercised  in 
the  prosecution  of  the  construction  of  the  same  to  its  final  completion, 
the  full  enjoyment  of  the  water  attempted  to  be  appropriated  does 
not,  of  course,  commence  until  the  works  are  finally  completed  and 
capable  of  conducting  all  of  the  water;  but,  as  against  all  others 
subsequently  attempting  an  appropriation  of  the  waters  of  the  same 
stream,  the  right  of  the  first  appropriator  to  the  use  of  the  water 
dates  or  relates  back,  by  what  is  known  as  the  doctrine  of  relation,  ^ 
to  the  date  of  the  posting  of  the  notice  or  the  first  step  taken  to  make 
the  appropriation.^  If,  however,  on  the  other  hand,  the  work  of 
construction  be  not  prosecuted  with  all  due  and  reasonable  dili- 
gence, and  the  water  attempted  to  be  appropriated  'be  not  actually 

4  Hall  V.   Blackman,   8   Idaho   272,  B  See  Idaho  Stats.,  1907,  p.  507. 

68   Pac.   Eep.    19,   where   it   is   said:  Fo^  the  laws  of  the  other  States, 

"If  the  demands  for  the  products  of  see  Part  XXV. 

the  farm  were  not  great   enough  to  i  For  doctrine  of  relation,  see  Sees, 

make  such  products  bring  a  little  profit  742-756. 

over  and  above  the  cost  of  growing,  2  Under  the  more  recent  statutes  a 

harvesting,  and  marketing  them,  the  notice    is    required    in    nearly    every 

farmer  must  become  bankrupt  if  he  be  State.    For  notice,  see  Sees.  710-716. 
required  to  raise  crops  on  all  of  his 
lands  under  those  conditions." 
81 — Kin.  on  Irr. 
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applied  to  a  beneficial  use  or  purpose  within  a  reasonable  time 
after  the  first  step  is  taken  to  appropriate  the  same,  then  the  right 
to  the  water  does  not  relate  back  to  the  date  of  the  posting  of  the 
notice  or  the  first  step  taken  to  make  the  appropriation,  and  it  will 
either  work  an  abandonment,^  or,  if  there  is  a  statute  upon  the  sub- 
ject in  that  jurisdiction,  a  forfeiture  *  of  either  the  entire  original 
claim  to  the  water,  or  the  portion  that  is  not  within  a  reasonable 
time  actually  applied  to  some  beneficial  use.  In  the  latter  ease,  the 
right  to  the  use  of  the  water  wiU  be  confined  to  the  quantity  of 
water  which  has  been  actually  applied  before  any  subsequent  rights 
had  accrued.^ 

It  therefore  follows  that  in  cases  where  there  has  been  a  lack  of 
reasonable  diligence,  or,  in  other  words,  there  has  been  an  unreason- 
able dela;y  in  any  of  the  steps  necessary  to  the  final  consummation 
of  the  right,  which,  as  we  have  seen,  is  the  actual  application  of  the 
water,  and  during  this  delay  all  or  a  portion  of  the  water  claimed  by 
the  first  appropriator  has  been  appropriated  by  others,  the  first 
man  may  either  lose  all  his  right  to  the  water  of  the  stream,  or  he 
may  only  take  any  water  of  the  stream  that  may  be  left,  subject 
to  the  rights  acquired  by  others  who  have  intervened  and  have 
strictly  complied  with  all  of  the  conditions  of  the  law.^  Unreason- 
able delay  in  the  final  consummation  of  the  right  is  always  fatal  as 
against  the  rights  acquired  by  subsequent  appropriators.  This  has 
been  the  rule  from  the  first  in  all  States  and  Territories  where  the 
law  of  appropriation  is  in  force  J    If,  however,  the  work  is  resumed 

3  For  abandonment,  see  Sees.  1099-  New  Loveland  etc.  Co.  v.  Consolidated 
1117.  etc.  Co.,  27  Colo.  526,  62  Pac.  Eep. 

4  For  forfeiture  of  right  under  366,  52  L.  E.  A.  266;  Colorado  etc. 
statute,  see  Sees.  1118-1120.  Co.  v.  Eocky  Ford  etc.  Co.,  3  Colo. 

5  ConkUn  v.  Pacific  Imp.  Co.,  87  App.  545,  34  Pac.  Eep.  580 ;  Keeney 
Cal.  296,   25  Pac.  Eep.   399;    Cole  v.  v.  Carillo,  2  N.  M.  480. 

Logan,  24  Ore.  304,  33  Pae.  Eep.  568 ;  6  For  extent  of  rights  of  subsequent 

Hindman   v.   Eizor,   21   Ore.   112,    27  appropriators,  see  Sees.  783-786. 

Pae.  Eep.  13;  Low  v.  Eizor,  25  Ore.  For  doctrine  of  relation,  see  Sees. 

551,  37  Pac.  Eep.  82;   Senior  v.  An-  742-756. 

derson,    115   Cal.   496,   47   Pac.   Eep.  For  extent  of  rights  of  intermedi- 

454;  Id.,  130  Cal.  290,  62  Pac.  Eep.  ate  appropriations,  see  See.  786. 

563;  la.,  138  Cal.  716,  72  Pae.  Eep.  7  Ophir  S.  M.  Co.  y.  Carpenter,  6 

349;  Nevada  etc.  Co.  v.  Kidd,  37  Cal.  Nev.  534,  97  Am.  Dee.  550,  4  Morr. 

282;  Wells  v.  Mantes,  99  Cal.  583,  34  Min.    Eep.    640;     Kelly    v.    Natoma 

Pac.   Eep.    324;    Eodgers  v.   Pitt,   89  Water  Co.,  6  Cal.  105,  1  Morr.  Min. 

Fed.   Eep.   420,   129   Fed.  Eep.   932;  Eep.  592;   Maoris  v.  Bicknell,  7  CaL 
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and  the  appropriation  is  finally  consummated,  before  the  rights  of 
subsequent  parties  have  vested,  then  it  is  not  fatal  to  the  appro- 
priation, as  the  right  may  then  be  claimed  by  actual  diversion  and 


use. 


8 


261,  68  Am.  Deo.  257,  1  Morr.  Min. 
Eep.  601;  King  v.  Edwards,  1  Mont. 
235;  Woolman  v.  Garringer,  1  Mont. 
535,  1  Morr.  Min.  Eep.  675;  Atchison 
V.  Peterson,  1  Mont.  561;  Id.,  87  IT. 
S.  20  WaU.  507,  22  L.  Ed.  414,  1 
Morr.  M.  Eep.  583;  Sieber  v.  Frink, 
7  Colo.  148,  2  Pae.  Eep.  901;  Irwin 
T.  Strait,  18  Nev.  436,  4  Pac.  Eep. 
1215;  Keeney  ▼.  Carillo,  2  N.  M.  480; 
Megerle  v.  Ashe,  33  Cal.  74;  Smith  v. 
Athem,  34  Cal.  507 ;  Cole  v.  Logan,  24 
Ore.  304,  33  Pac.  Eep.  568 ;  Ison  v.  Stur- 
gill,  57  Ore.  109,  109  Pac.  Eep.  579, 
110  Pac.  Eep.  535;  Nevada  D.  Co.  v. 
Bennett,  30  Ore.  59,  45  Pac.  Eep.  472, 
60  Am.  St.  Bep.  777;  Nevada  etc.  Co. 
T.  Kidd,  37  Cal.  282;  StiU  v.  Palousa 


Irr.  &  Pr.  Co.,  64  "Wash.  606,  117  Pac. 
Eep.  466;  Colorado  etc.  Co.  t.  Eoeky 
Ford  etc.  Co.,  3  Colo.  App.  545,  34 
Pac.  Eep.  580 ;  New  Loveland  etc  Co. 
V.  Consolidated  etc.  Ees.  Co.,  27  Colo. 
526,  62  Pae.  Eep.  366,  52  L.  E.  A. 
266;  Cruse  v.  McCauley,  96  Fed.  Eep. 
369. 

See,  also,  the  statutes  of  the  re- 
spective  States,  Part  XIV. 

8  For  appropriations  without  the 
compliance  with  the  statute,  see  Sees. 
730,  761. 

See,  also.  Wells  v.  Mantes,  99  Cal. 
583,  34  Pac.  Eep.  324;  De  Neoochea 
V.  Curtis,  80  Cal.  397,  20  Pao.  Eep. 
663;  Id.,  22  Pac.  Eep.  198. 


CHAPTER   40, 
THE    DOCTRINE    OF   RELATION. 

S  742.  Scope  of  chapter. 

§  743.  Doctrine  of  relation — What  it  Is. 

§  744.  History  of  doctrine  as  applied  to  appropriations  of  water. 

§  745.  Rule  stated  as  applied  to  appropriation. 

§  746.  In  appropriation  of  water — From  what  act  it  relates. 

§  747.  In  appropriation  of  water — ^To  what  act  it  relates. 

§  748.  Reason  of  doctrine  as  between  appfopriators. 

§  749.  Effect  of  doctrine  upon  prior  appropriators. 

§  750.  Effect  of  doctrine  upon  subsequent  appropriations. 

§  751.  Effect  of  doctrine  upon  appropriators  who  do  not  comply  with  the 
statute. 

§  752.  As    between    appropriators    and    Congressional  grantees. 

§  753.  As  between  appropriators  and  Congressional  grantees — ^Railway 
companies — Qrants  in  aid  of  construction. 

S  754.  As  between  conflicting  grantees. 

§  755.  As  applied  to  the  rights  of  settlers. 

§  756.  Effect  of  doctrine  as  between  appropriators  and  settlers  or  pur- 
chasers of  land. 

§  742.  Scope  of  cliapter. — ^As  we  have  seen  in  the  preceding 
chapters  of  this  work,  an  appropriation  is  instituted  or  begun  by 
the  filing  of  a  notice  of  the  same  or  by  the  actual  commencement  of 
the  work  of  construction,  i  The  doctrine  of  relation  has  also  been 
referred  to  as  that  doctrine  which  enables  an  appropriator,  where 
he  has  followed  up  the  inception  of  his  appropriation  with  all  rea- 
sonable diligence,  to  hold  his  rights  to  the  full  extent  of  his  intended 
appropriation  until  such  appropriation  is  finally  consummated  or 
completed.2  In  this  chapter  we  will  discuss  more  at  length  the  sub- 
ject of  the  doctrine  of  relation  and  its  effect  upon  appropriations 
and  other  rights  to  either  the  waters  or  lands  upon  the  public 
domain. 

§  743.  Doctrine  of  relation — ^What  it  is. — ^By  the  doctrine  of 
relation  is  meant  that  principle  by  which,  when  an  act  is  done  at 
one  time,  it  is  considered,  by  a  fiction  of  law,  as  if  done  at  some 

1  See  Sees.  710-718.  2  For  the  consummation  of  an  ap- 

propriatioUj  see  Sees.  725-723. 
(1284) 
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antecedent  time.*  This  doctrine  is  usually  invoked  where  several 
acts  are  essential  to  complete  a  particular  transaction,  or  to  establish 
an  estate;  the  last  act  of  the  series  of  acts  which  consummates  the 
transaction  is  held  for  certain  purposes  to  take  effect  by  relation  as 
of  the  day  when  the  first  proceeding  was  had.2 

This  doctrine  is  a  fiction  of  law  adopted  by  the  courts  solely  for 
the  purpose  of  justice ;  and  "there  is  no  rule  better  founded  in  law, 
reason,  and  convenience, "  3  as  it  is  based  on  broad,  equitable 
principles.  But  this  doctrine  is  never  applied  when  it  would  wrong- 
fully defeat  the  rights  of  third  persons;  for,  as  it  is  said,  "relations 
are  fictions  in  law  which  will  never  do  wrong,  and  can  never  be  ap- 
plied to  a  void  act. ' '  * 

This  doctrine  had  become  an  accepted  principle  of  law,  and  ap- 
plicable to  many  subjects,  long  before  it  was  ever  applied  to  the 
subject  of  the  appropriation  of  waters  in  the  arid  and  semi-arid 
States  and  Territories  of  this  country.  It  is  often  applied  to  the 
acquisition  of  mining  claims,  a  kindred  subject  to  the  acquisition 
of  water  rights.^  It  also  is  applied  to  the  acquisition  of  title  to  the 
public  lands  by  private  individuals,  and  especially  as  to  their  right 
to  cut  the  timber  growing  thereon ;  and,  in  those  jurisdictions  which 
maintain  both  the  common  law  of  riparian  rights  and  the  Arid  Ee- 
gion  Doctrine  of  appropriation,^  it  is  applied  to  determine  the  rela- 
tive rights  to  the  water  flowing  by  a  certain  tract  of  land,  which 
has  been  legally  filed  upon  by  a  settler,  as  between  the  appropria- 
tors  of  the  water  of  the  stream  and  the  settler's  right  as  a  riparian 

iBouvier,   Law   Diet.,    Sub.,    Eela-  51  IT.  S.  10  How.  348,  13  L.  Ed.  449; 

tiou.  Ormison  v.  Trumbo,  47  Mo.  App.  316; 

2  Gibson  v.  Chouteau,  80  IT.  8.  13  Clarke  v.  White,  37  U.  S.  12  Pet.  178, 
"WaU.  92,  20  L.  Ed.  534;  Lessieur  v.  9  L.  Ed.  1046. 

Price,  53  TJ.  8.  12  How.  60,  13  L.  Ed.  For  the  application  of  the  doctrine 

893 ;  TJ.  8.  v.  Detroit  Timber  &  L.  Co.,  of  relation,  in  the  acqtiisition  of  real 

200  U.  8.  321,  50  L.  Ed.  499,  26  Sup.  property,  see  Sees.  445,  755,  756. 

Ct.  Rep.  282;  affirming  131  Fed.  Eep,  6  See  Snyder  on  Mines,  1902,  Sees. 

668,  67  C.  C.  A.  13.  425,  426. 

3  Cruise  on  Eeal  Property,  Vol.  5,  Golden  Fleece  M.  Co.  v.  Cable  Cons, 
pp.  510,  511.  M.  Co.,  12  Nev.  312;  McEvoy  v.  Hy- 

4 Butler  and  Baker's  Case,  3  Coke,  man,   25   Fed.   Eep.   596;    McKay  v. 

23;  Barrington  v.  Parkhurst,  13  East.  McDougaU,    25    Mont.    258,    64    Pae. 

489,  104  Eng.  E--rint  460;   Jackson  Eep.  526,  87  Am.  St.  Rep.  395. 

V.   Crafts,    18    Johns.    (N.    Y.)    110;  6  For   these   States,   see   Sees.    507, 

Williamson    v.    Field,    2    Sandf.    Ch.  621. 
(N.  Y.)  533,  568;  Landers  v.  Brandt, 
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ownerJ  And  it  is  also  often  applied  to  determine  the  rights  be- 
tween appropriators  of  the  water  of  the  same  stream,  and  often  has 
the  effect  of  cutting  out  entirely  the  claims  of  subsequent  appro- 
priators, or  in  decreasing  the  amounts  of  their  claims.* 

§  744,  History  of  doctrine  as  applied  to  appropriations  of 
water. — One  of  the  first  questions  which  the  courts  were  called 
upon  to  settle,  under  the  Arid  feegion  Doctrine  of  appropriation, 
was  at  what  date  the  rights  to  the  water  of  the  same  stream  accrue 
as  between  rival  claimants  to  the  same.  As  we  have  seen  in  pre- 
vious sections,!  an  appropriation  of  water  is  not  perfected  and 
finally  consummated  until  the  works  necessary  for  diverting  and 
conducting  the  water  are  completed,  and  the  water  actually  applied 
to  some  beneficial  use  or  purpose.  To  consummate  any  appropria- 
tion requires  some'  time.  It  is  true  that  the  construction  of  some 
of  the  works  necessary  require  but  little  time,  as,  for  instance,  is 
the  case  of  farmers  whose  lands  lie  near  a  stream  from  which  the 
waters  may  be  easily  diverted.  In  other  cases  in  order  to  consum- 
mate and  finally  complete  an  appropriation  it  may  require  years  to 
construct  the  works  necessary  to  divert  the  water  and  to  finally 
apply  it  to  the  purposes  for  which  the  appropriation  is  made.  Such 
is  the  case  of  the  large  irrigation  enterprises,  where  immense  dams 
must  tbe  built,  reservoirs  constructed,  and  canals  and  ditches  dug 
many  miles  in  length,  and  where  the  purpose  of  the  appropriation  is 
the  irrigation  of  several  thousand  acres  of  land.  And,  from  these  two 
illustrations  may  be  readily  seen  the  evil  of  the  situation,  and  a 
question  which  the  courts  at  an  early  day  were  called  upon  to  set- 
tle. Assuming  that  the  necessary  steps  to  perfect  the  appropriation 
were  first  taken  by  the  parties  promoting  the  large  irrigation  enter- 
prise, that  the  construction  of  their  works  was  prosecuted  with 
all  due  and  reasonable  diligence  to  their  final  completion,  that 
they  were  all  ready  to  divert  and  apply  the  water  to  the  useful 
purpose  for  which  the  appropriation  was  being  made,  and  at  this 
time  they  found  that  all  of  the  water  of  the  stream  was  being  di- 
verted by  the  farmers  who  lived  along  the  banks  of  the  stream  and 

7  See  Sees.  755,  756.  l  See   for  the  consummation  of  an 

8  See  Sees.  748-751.  appropriation,  Sees.  725-728. 
For  rights  of  subsequent  appropri- 
ators, see  Sees.  783-786. 
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was  being  applied  to  the  irrigation  of  their  lands,  and  no  other 
subject  entering  into  the  ease  for  consideration,  the  question  was, 
who  was  entitled  to  the  water  ? 

"We  will  also  take  another  illustration.  Two  farmers,  each  with 
160  acres  of  land,  attempt  to  appropriate  water  from  the  same 
stream  for  the  purpose  of  irrigating  their  full  acreage.  The  land 
of  one  borders  upon  the  stream  and  the  water  is  easily  diverted 
and  applied  to  the  same.  The  land  of  the  other  is  further  back  from 
the  stream  and  its  natural  condition  is  such  that  it  requires  much 
more  labor  and  time  to  break  and  prepare  it  for  crops  and  irriga- 
tion. But  this  man  posts  his  notice  of  appropriation,  or  takes  the 
first  step  necessary  to  make  the  appropriation  in  that  jurisdiction 
prior  in  time  to  the  other.  He  also  takes  all  the  necessary  steps  to 
complete  and  consummate  his  appropriation  with  all  reasonable 
diligence.  But  he  finds,  when  he  is  ready  to  apply  the  full  quantity 
of  the  water  claimed  under  his  appropriation  and  necessary  for  the 
use  intended,  that  the  other  farmer,  although  he  was  subsequent  in 
time  in  taking  the  first  step  necessary,  has  taken  such  a  quantity 
of  the  water  from  the  stream  and  is  actually  applying  it  to  the 
irrigation  of  his  Own  land,  that  there  is  not  water  left  running  in 
the  stream  sufficient  to  irrigate  the  land  of  the  one  who  first  took 
the  preliminary  step  to  make  the  appropriation.  It  was  such 
questions  as  these  at  the  time  of  the  earliest  history  of  the  doctrine 
of  appropriation,  that  the  courts  were  called  upon  to  settle.  The 
doctrine  of  relation  was  invoked  and  thus  the  rights  of  the  one  who 
took  the  first  step  necessary  to  make  the  appropriation  were  pro- 
tected while  he  was  constructing  his  works  and  preparing  his  land 
for  its  irrigation.  This  is  the  correct  rule,  for  otherwise  the  doctrine 
of  appropriation  would  have  resolved  itself  into  a  scrambling  rush 
for  the  possession  of  the  water  right,  and  always  the  question  would 
be  decided  in  favor  of  the  one  who  either  had  the  most  money  or  th« 
one  who  had  the  least  to  do  to  effect  thcdiversion  of  the  water.  The 
Supreme  Court  of  California  was  the  first  to  adopt  the  rule.^  And, 
as  was  said  in  one  of  the  first  cases  where  this  question  was  directly 
involved:  "The  question  now  arises,  at  what  point  of  time  does 
the  right  commence,  so  as  to  protect  the  undertaker  from  the  subse- 
quent settlements  or  enterprises  of  other  persons.    If  it  does  not 

2  stark  V.  Barnes,  4  Cal.  412;  Kelly  v.  Natoma  W.  Co.,  6  Cal,  105,  1  Morr. 
Min.  Rep.  592. 
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commence  until  the  canal  is  completed,  then  the.  license  is  valueless, 
for  after  nearly  the  whole  work  has  been  done,  any  one,  actuated 
by  malice  or  self-interest,  may  prevent  its  accomplishment;  any 
small  squatter  settlement  might  effectually  destroy  it."  ^ 

The  conclusion  of  the  early  California  courts  as  stated  above 
as  to  the  application  of  the  doctrine  of  relation  became  the  rule  of 
decision  throughout  all  the  Western  States  and  Territories  before 
there  was  any  statutory  law  enaojed  upon  the  subject.  The  courts 
of  Nevada,  in  1866,  followed  the  rule  established  in  California.* 
And,  in  1884,  the  Supreme  Court  of  Colorado  said:  "We  accept 
the  rule  adopted  in  California  and  Nevada  in  this  connection. ' '  ^ 
These  States  were  followed  by  all  of  the  other  States  and  Territories 
where  the  doctrine  of  appropriation  is  in  force,  ^  and  in  most  juris- 
dictions the  rule  adopted  originally  by  the  courts  has  been  adopted 
in  statutory  enactments  to  the  same  effect.'^ 


§  745.  Rule  stated  as  applied  to  apprc^riation. — The  rule  of  the 
doctrine  of  relation  as  applied  to  the  appropriation  of  waters,  as 
stated  by  the  Colorado  Court,  is  as  follows:    "Although  the  appro- 


s  Conger  v.  Weaver,  6  Cal.  548, 
65  Am.  Dec.  528,  1  Morr.  Min.  Eep. 
594. 

4Lobdell  V.  Simpson,  2  Nev.  274, 
90  Am.  Dee.  537. 

See,  also,  Ophir  S.  M.  Co.  v.  Car- 
penter, 6  Nev.  534,  97  Am.  Dee.  550, 
4  Morr.  Min.  Eep.  640,  decided  in 
1866. 

5  Sieber  v.  Frink,  7  Colo.  148,  2  Pae. 
Eep.  901. 

6  For  cases  where  the  doctrine  of 
relation  was  applied,  see  Union  M.  & 
M.  Co.  V.  Dangberg,  81  Fed.  Eep.  73; 
Ophir  Silver  Mining  Co.  v.  Carpenter, 
6  Nev.  534,  97  Am.  Dee.  550,  4  Morr. 
Min.  Eep.  640;  Irwin  v.  Strait,  18 
Nev.  436,  4  Pae.  Eep.  1215;  KimbaU 
V.  Gearhart,  12  Cal.  27,  1  Morr.  Min. 
Eep.  615;  Nevada  etc.  Co.  v.  Kidd, 
37  Cal.  282 ;  Osgood  v.  Eldorado  Min- 
ing Co.,  56  Cal.  571,  5  Morr.  Min. 
Eep.  87;  Sieber  v.  Frink,  7  Colo.  148, 
2  Pae.  Eep.   901  j    Woolman  v.   Gar- 


ringer,  1  Mont.  535,  1  Mbrr.  Min.  Eep. 
675;  Hough  V.  Porter,  51  Ore.  318, 
95  Pae.  Eep.  732,  98  Pae.  Eep.  1083, 
102  Pae.  Eep.  728;  Nevada  etc.  Co. 
V.  Bennett,  30  Ore.  59,  45  Pae.  Eep. 
472,  60  Am.  St.  Eep.  777;  Water  Sup- 
ply Co.  V.  Larimer  etc.  Co.,  24  Colo. 
322,  51  Pae.  Eep.  496,  46  L.  E.  A. 
322 ;  Sand  Point  etc.  Co.  v.  Panhandle 
etc.  Co.,  11  Idaho,  405,  83  Pae.  Eep. 
347;  Head  v.  Hale,  38  Mont.  302,  100 
Pae.  Eep.  222;  Whited  v.  Cavin,  55 
Ore.  98,  105  Pae.  Eep.  396;  Wright 
V.  Cruse,  37  Mont.  177,  95  Pae.  Eep. 
370;  Beckwith  v.  Sheldon,  154  Cal. 
393,  97  Pae.  Eep.  867;  Van  Dyke  v. 
Midnight  Sun  Co.  (Alaska),  77  Fed. 
Eep.  90,  100  C.  C.  A.  503;  Miocene 
Ditch  Co.  V.  Jaeobson,  146  Fed.  Eep. 
680,  77  C.  C.  A.  106;  McFarland  v. 
Alaska  etc.  Co.,  3  Alas.  308. 

7  For  the  appropriation  of  water 
in  accordance  with  the  statutes  of  the 
respective  States,  see  Part  XIV. 


RULE    AS   APPLIED    TO    APPROPEIATION.  1289 

priation  is  not  deemed  complete  until  the  actual  diversion  or  use 
of  the  water,  still  if  such  work  be  prosecuted  with  reasonable  dili- 
gence, the  right  relates  back  to  the  time  when  the  first  step  was 
taken. ' '  ^  We  will  adopt  this  statement  of  the  rule  as  the  present 
law  on  the  subject  in  all  jurisdictions.  It  is  broad  enough  to  cover 
the  law  of  all  the  States,  regardless  of  the  questions  as  to 
what  is  considered  a  consummation  of  the  appropriation,^  or 
the  first  step  necessary  to  be  taken  toward  that  end.^  In  some 
States,  as  will  be  seen,  the  consummation  of  the  appropriation  is 
the  actual  application  of  the  water  to  some  useful  purpose,  but 
in  others  it  is  the  act  of  conducting  the  water  to  the  place  of  intended 
use.*  Again,  in  the  States  where  a  notice  of  appropriation  is 
required,  the  act  of  posting  a  proper  notice  is  considered  the  first 
act  necessary  to  the  inception  of  title  to  the  right.  But,  in  the 
States  where  the  notice  is  not  required,  the  actual  commencement 
of  the  construction  of  the  works  is  deemed  sufficient.  In  any  case 
the  right  relates  back  from  the  last  act  considered  necessary  in 
the  jurisdiction  where  the  appropriation  is  attempted  to  the  first 
necessary  act,  or  "the  first  step"  as  stated  in  the  rule  above.  In 
the  following  sections  we  will  discuss  these  differences.^ 

As  was  stated  by  Judge  Hawley  for  the  Federal  Court  of  Ne- 
vada :  ^  "In  determining  the  question  of  the  time  when  a  right  to 
water  by  appropriation  commences,  the  law  does  not  restrict  the 
appropriator  to  the  date  of  his  use  of  the  water,  but,  applying  the 

1  Sieber   v.   Frink,   7    Colo.    148,   2  in  that  event,  appellant  would  be  en- 

Pac.  Eep.  901,  citing  Ophir  8.  M.  Co.  titled  to  protection  as  a  prior  appro- 

V.  Carpenter,  6  Nev.  534,  97  Am.  Dee.  priator   as   against   the   respondent." 

550,  4  Morr.  Min.  Eep.  640;  Kelly  T.  Sand  Point  etc.  Co.  v.  Panhandle  Dev. 

Natoma  W.  Co.,  6  Cal.  105,  1  Morr.  Co.,  11  Idaho  405,  83  Pac.  Eep.  347'; 

Min.  Eep.  592.  Duckworth  v.  Watsonville  etc.  Co.,  158 

Where  the  construction  of  the  works  Cal.  206,  110  Pac.  Eep.  927 ;  Id.,  150 

was   prosecuted   with   reasonable   and  Cal.  520,  89  Pac.  Eep.  338. 

proper  diligence :     "  It  is  well  settled  2  Por  consummation   of   the  appro- 

in  this  State  that,  under  such  circum-  priation,  see  Sees.  725-728. 

stances,  plaintiffs'  rights  relate  back  3  For  notice   of   appropriation,   see 

to  the  commencement  of  the  work."  Sees.  710-717. 

Whited  V.  Cavin,  55  Ore.  98,' 105  Pac.  4  See  Sees.  725-728. 

Eep.  396.  ^°^    consummation    of    an    appro- 

So  long  as  it  prosecuted  the  work  priation,  see  Sec.  725. 

with  reasonable  diligence,  "it  was  en-  5  See  Sees.  746-756. 

titled  to  have  its  appropriation  relate  6  Union  M.  &  M.  Co.  t.  Dangberg, 

back  to  the  posting  of  its  notice  j  and,  81  Fed.  Eep.  73. 
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doctrine  of  relation,  fixes  it  as  of  the  time  when  he  begins  his 
dam  or  ditch  or  flume,  or  other  appropriation  is  effected,  provided 
the  enterprise  is  prosecuted  with  reasonable  diligence. ' '  '^ 

The  doctrine  of  relation,  however,  can  not  be  invoked  where  the 
ditch  or  works  of  another  are  used  to  make  the  diversion  and 
there  is  no  delay  in  making  the  same.  Such  an  appropriation  is 
termed  an  appropriation  by  actual  diversion  and  use,  to  which  the 
doctrine  of  relation  does  not  apiAy.  Such  a  diversion,  as  was  said 
by  a  leading  California  case,  "must  stand  or  fall  upon  its  own 
merits. "  ^  It  therefore  follows  that  such  an  appropriation  dates 
only  from  the  new  use,  and  not  from  the  original  building  of  the 
ditch  or  the  inception  of  the  right  thereto,  or  the  old  water  right 
used  in  connection  therewith.  In  other  words,  the  new  appropria- 
tion can  not  be  tacked  on  the  old  one  and  relate  back  to  its  incep- 
tion. 9 

§  746.  In  appropriation  of  water — Prom  what  act  it  relates. — 
As  we  have  seen  in  previous  sections,  in  most  jurisdictions,  an 
appropriation  is  not  deemed  consummated  until  there  is  an  actual 
application  of  the  water  to  some  beneficial  use  or  purpose.  ^  Hence, 
it  follows  that,  this  being  the  final  act  to  complete  an  appropriation, 
the  right  to  relate  back  can  only  begin  from  such  actual  use.  So, 
if  there  be  no  actual  use  of  the  water  for  some  such  purpose  within 
a  reasonable  time,  there  is  no  valid  appropriation;  and,  therefore, 
the  doctrine  of  relation  can  not  apply  to  the  first  step  taken  toward 
an  attempted  appropriation,  but  one  not  finally  consummated.^ 

1  Citing  cases  and  Kinney  on  Irri-  456,    27    Pae.    Rep.    578 ;    Smith    v. 

gation,     1st     Ed.,     Sees.     160,     161;  O'Hara,   43   Cal.    371,    1   Morr.   Min. 

filack's    Pomeroy    on   Water   Eights,  Eep.     671;     Sternberger     v.     Seaton 

Sec.  55.  Mountain  etc.  Co.,  45  Colo.  401,  102 

8  TJtt  V.  Prey,  106  Cal.  392,  39  Pae.  Pae.  Rep.  168 ;  Head  v.  Hale,  38  Mont. 
Rep.  807.  302,  100  Pae.  Rep.  222;  Burnham  v. 

9  See,  also,  TJniou  M.  &  M.  Co.  v.  Freeman,  11  Colo.  601,  19  Pae.  Rep. 
Daiigberg,    2    Sawy.    450,    Fed.    Cas.  761. 

No.    14,370,  8    Morr.  Min.   Eep.    113,  See,  also,   for   tacking   rights.   See. 

81  Fed.  Eep.   73;  McGuire  v.  Brown,  787. 

106    Cal.     660,    670,    39    Pae.    Eep.  l  For   consummation   of   an   appro- 

1060,    30     L.    R.    A.     384;     TJtt    v.  priation,  see  Sees.  725-728. 

Frey,    106    Cal.    392,    39    Pae.    Rep.  2  Seaweard    v.    Pacific   Live    Stock 

807;    Chiatovich    v.    Davis,    17    Nev.  Co.,  49  Ore.   157,  88  Pae.  Rep.   963; 

133,   28   Pae.   Rep.   239;    Salina   Irri-  Cole  v.  Logan,  24  Ore.   304,  33  Pae. 

gation  Co.  v.  Salina  Stock  Co.,  7  Utah  Eep.  568;  Nevada  T3.  Co.  v.  Bennett, 
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In  other  jurisdictions,  especially  in  California  and  those  States 
which  have  followed  the  statute  of  California,  the  statutes  fix  the 
date  of  the  completion  of  the  appropriation,  at  the  time  when  the 
water  is  conducted  to  the  place  of  intended  use ;  and,  therefore,  this 
being  the  final  act  for  the  consummation  of  an  appropriation,  the 
right  relates  back  from  the  time  when  the  water  is  actually  con- 
ducted to  the  place  of  intended  use.^ 

Hence,  it  follows  that  in  either  case  the  date  from  which  the 
right  to  the  use  of  the  water  relates  is  the  date  of  the  last  act, 
which  is  deemed,  in  the  jurisdiction  where  the  appropriation  is 
attempted,  to  be  the  final  and  consummating  act,  and  that,  too, 
whether  that  act  be  the  actual  application  of  the  water  to  some 
useful  purpose,  or  the  conducting  the  water  to  the  place  of  intended 
use;  provided,  always,  that  the  appropriation  is  consummated 
within  what  is  deemed  a  reasonable  time.* 


§  747.  In  appropriation  of  water — To  what  act  it  relates. — 
There  are  also  different  rules  in  different  jurisdictions  as  to  the 
act  to  which  the  right  to  the  water  relates;  or,  in  other  words,  the 
act,    which    in   that    particular    State    where    the    appropriation 


30  Ore.  59,  45  Pac.  Eep.  472,  60  Am. 
St.  Rep.  777. 

See,  also,  eases  cited  nndeT  Sees. 
747-751. 

See,  also,  Sieber  ▼.  Frink,  7  Colo. 
148,  2  Pao.  Eep.  901 ;  Water  Supply  & 
Storage  Co.  v.  Larimer  &  Weld  Irr. 
Co.,  24  Colo.  322,  51  Pae.  Eep.  496,  46 
L.  E.  A.  322;  Colorado  Land  &  Water 
Co.  T.  Eocky  Tord  etc.  Co.,  3  Colo. 
App.  545,  34  Pae.  Eep.  580. 

"We  doubt  whether  a  party  could 
ever  invoke  the  doctrine  of  relation 
until  hia  appropriation  was  completed; 
and  we  are  led  irresistibly  to  the  con- 
clusion that,  before  the  statute  makes 
applicable  the  doctrine,  a  completed 
appropriation  must  have  been  ef- 
fected."    Bailey   v.    Tintinger,   

Mont. ,  122  Pac.  Eep.  575. 

sCal.  Civil  Code,  Sec.  1417.  "By 
'completion'  ia  meant  conducting  the 


waters  to  the  place  of  intended  use." 
And  Cal.  Civil  Code,  Sec.  1418.  "By 
compliance  with  the  above  rules  the 
claimant's  right  to  the  use  of  the 
water  relates  back  to  the  time  the  no- 
tice was  posted."  See,  also,  2  Kerr's 
Cyc.  Codes,  p.  1161. 

For  the  consummation  of  an  appro- 
priation, see  Sees.  725-728. 

If  the  water  is  not  then  applied  to 
some  useful  purpose,  within  a  reason- 
able time,  it  works  an  abandonment; 
see  See.  738. 

For  abandonment,  see  Sees.  1100- 
1117. 

See,  also,  Osgood  v.  El  Dorado 
Water  etc.  Co.,  56  Cal.  571,  5  Moir. 
Min.  Eep.  37;  Ophir  S.  M.  Co.  v.  Car- 
penter, 6  Nev.  534,  97  Am.  Dee.  550, 
4  Morr.  Min.  Eep.  640;  Irwin  y. 
Strait,  18  Nev.  436,  4  Pac.  Eep.  1215. 

4  For  reasonable  time,  see  Sees.  733- 
741, 
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is  attempted,  constitutes  "the  first  step,"  or  inception  of  the 
ri^t.  In  all  of  those  jurisdictions  where  it  is  required  that  a 
notice  of  appropriation  of  the  water  be  posted, ^  the  claimant's  right 
to  the  use  of  the  water  relates  back,  from  the  last  act  necessary, 
to  the  time  when  the  notice  was  posted;  provided,  of  course,  that 
the  appropriation  is  consummated  in  a  reasonable  time.^  In  these 
jurisdictions  the  act  of  posting  the  notice  constitutes  "the  first 
step"  necessary  to  be  taken.3  Jn  many  of  the  States  it  is  provided 
by  statute  that  by  compliance  with  the  statutory  rules  and  con- 
summating the  appropriation  with  reasonable  diligence,  the  right 
to  the  use  of  the  water  relates  back  to  the  time  when  the  notice  of 
appropriation  was  posted.^ 

But,  in  some  of  the  States,  as  we  have  seen,  no  notice  is  required, 
or  has  been  required  until  the  adoption  of  the  recent  irrigation  and 
water  codes.^  In  the  States  which  require  no  notice  of  ap- 
propriation as  the  inception  of  the  title,  the  right  to  the  use 
of  the  water  relates  back  to  the  first  act  taken  by  the  appropriator 
for  the  construction  of  his  works  for  the  purpose  of  diverting  and 
conveying  the  water  to  the  place  of  intended  use,  provided  that 


1  For  the  necessity  of  notice,  see 
Sees.  710-717,  730. 

2  I"or  what  constitutes  a  reasonable 
time,  see  Sees.  733-741 ;  Nevada  D.  Co. 
V.  Bennett,  30  Ore.  59,  45  Pae.  Kep. 
472,  60  Am.  St.  Eep.  777. 

3  For  the  States  requiring  notice, 
see  See.  712. 

See,  also,  Woolman  v.  Garringer,  1 
Mont.  535,  1  Morr.  Min.  Kep.  675; 
Murray  v.  Tingley,  20  Mont.  260,  50 
Pac.  Eep.  724,  19  Morr.  Min.  Eep. 
137;  Pyke  v.  Burnside,  8  Idaho  487, 
69  Pac.  Eep.  477,  where  it  was  held 
that,  where  an  appropriator  does  not 
post  and  file  a  notice  as  provided  by 
law,  his  right  only  dates  from  the  last 
act  perfecting  his  appropriation ;  Sand 
Point  etc.  Co.  v.  Panhandle  Dev.  Co., 
11  Idaho  405,  83  Pae.  Eep.  347 ;  Wells 
v.  Mantes,  99  Cal.  583,  34  Pac.  Eep. 
324;  De  Necochea  v.  Curtis,  80  Cal. 
397,  20  Pac.  Eep.  563,  22  Pac.  Eep. 
198. 


The  mere  possession  by  one  person 
of  a  water  right,  originated  by  an- 
other, does  not  show  contractual  re- 
lation between  him  and  the  original 
appropriator,  and  the  rights  of  the 
latter  do  not  relate  back  to  the  incep- 
tion   of    the    original  appropriator 's 

claim.    Kenok  v.  Deegan, Mont. 

,  122  Pac.  Eep.  746. 

4  See  Cal.  Civil  Code,  Sec.  1418. 
"By  eomplianee  with  the  above  rules 
the  claimant's  right  to  the  use  of  the 
water  relates  back  to  the  time  when 
the  notice  was  posted."  2  Kerr's 
Cyo.  Codes,  p.  1161. 

For  other  statutes  on  the  subject, 
see  Part  XIV. 

5  For  appropriation  of  water  under 
the  irrigation  codes,  see  Sees.  1337- 
1367. 

For  States  not  requiring  notice,  see 
Sec.  710,  and  notes. 
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reasonable  diligence  is  exercised  thereafter  in  finally  perfecting  the 
appropriation.  This  is  the  present  rule  in  Colorado,  as  that  State 
never  enacted  a  statute  requiring  the  posting  of  a  notice  of  appro- 
priation, or  the  doing  of  any  act  prior  to  the  actual  commencement 
of  the  construction  of  the  works  necessary.®  But  the  courts  of 
that  State  have  always  recognized  the  doctrine  of  relation,  and 
hold  that  the  right  relates  back  to  the  first  substantial  act  of  the 
appropriator,  for  the  acquisition  of  the  right,  whether  that  act  be 
the  actual  commencement  of  the  construction  of  the  works  necessary, 
or  whether  it  be  the  survey  necessary  prior  to  the  beginning  of  the 
construction  work  proper.^  This  was  also  the  rule  in  all  States  and 
Territories  prior  to  the  enactment  of  a  statute  requiring  notice  as 
the  inception  of  title.* 

Hence,  it  follows,  that  in  either  case  the  date  to  which  the  right 
to  the  use  of  the  water  relates  is  the  date  of  the  first  act,  which  is 
deemed,  in  the  jurisdiction  where  the  appropriation  is  attempted, 
to  be  the  first  act  necessary  for  the, inception  of  the  right,  and  that, 
too,  whether  that  act  be  the  posting  of  a  notice  of  an  appropriation 
or  whether  it  be  the  commencement  of  the  construction  of  the  works 
necessary  to  consummate  the  appropriation;  provided  always  that 

6  See  Mill's  Irr.  Manual,  1907,  p.  74.  Union   M.   &  M.   Co.  v.   Dangberg, 
See,  also,  on  tlie  question  of  notice,      81     Fed.    Eep.     73,    Judge     Hawley 

Sees.  710-717,  730.  said:     "In  determining  the  question 

For  the  declaratory  statements  re-  of     the     time     when     a     right     to 

quired    under    the    recent    irrigation  water    by    appropriation    commences, 

codes,  see  See.  1350.  the    law    does    not    restrict    the    ap- 

7  Sieber  v.  Frink,  7  Colo.  148,  2  Pac.  propriator  to  the  date  of  his  use  of 
Eep.  901;  Larimer  Co.  Bes.  Co.  v.  the  water,  but,  applying  the  doctrine 
People,  8  Colo.  614,  9  Pae.  Rep.  794;  of  relation,  fixes  it  as  of  the  time 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  when  he  begins  his  dam  or  ditch  or 
Colo.  582,  17  Pae.  Kep.  487,  3  Am.  St.  flume,  or  other  appliance  by  means  of 
Eep.  603,  where  the  Court  said :  ' '  The  which  the  appropriation  is  effected, 
priority  of  such  appropriation  may  provided  the  enterprise  is  prosecuted 
date,  proper  diligence  having  been  with  reasonable  diligence."  , 
used,  from  the  commencement  of  the  8  See  Irwin  v.  Strait,  18  Nev.  436, 
canal  or  ditch."  Colorado  etc.  Co.  v.  4  Pac.  Bep.  1215;  Simpson  v.  Will- 
Eoeky  Ford  etc.  Co.,  3  Colo.  App.  iams,  18  Nev.  432,  4  Pac.  Eep.  1213; 
545,  34  Pac.  Eep.  580;  Water  Supply  Ophir  S.  M.  Co.  v.  Carpenter,  6  Nev. 
&  S.  Co.  V.  Larimer  &  W.  Irr.  Co.,  24  534,  97  Am.  Dee.  550,  4  Morr.  Min. 
Colo.  322,  51  Pac.  Eep.  496,  46  L.  E.  Eep.  640;  Conger  v.  Weaver,  6  Cal. 
A.  322;  Cache  La  Poudre  Ees.  Co.  v.  548,  65  Am.  Deo.  528,  1  Morr.  Min. 
Windsor  Ees.  &  C.  Co.,  25  Colo.  53,  52  Eep.  594;  Kimball  v.  Gearhart,  12 
Pae.  Eep.  1104.  Cal.  27,  1  Morr.  Min.  Eep.  615. 
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from  that  date  the  appropriation  is  finally  consummated  within 
what  is  deemed  a  reasonable  time. 

§  748.  Beason  of  doctrine  as  between  appropriators. — As  be- 
tween parties  who  claim  the  waters  of  the  same  stream  by  its 
appropriation,  the  doctrine  of  relation  is  often  a  very  important 
factor  in  determining  both  the  priority  and  the  extent  of  the 
respective  rights  of  the  claimant*  The  application  of  the  doctrine 
of  relation  depends  largely  upon  the  question  of  reasonable  dili- 
gence in  the  construction  of  the  works  necessary  to  effect  the  appro- 
priation and  the  actual  application  of  the  water  to  some  useful 
purpose.  Therefore,  there  are  two  essential  elements  absolutely  nec- 
essary to  permit  the  doctrine  to  be  successfully  invoked  to  the  claim 
of  an  appropriator.  These  are,  first,  the  priority  in  the  inception  of 
the  right  ;i  and,  second,  reasonable  diligence  in  its  consummation. 
Therefore,  its  application  is  oftentimes  fatal  to  the  entire  claim 
of  one  or  more  of  the  parties  interested,  and,  that,  too,  regardless 
of  the  fact  whether  the  loser  was  prior  in  time  in  taking  the  first 
step  or  not.  This  may  appear  to  those  who  are  used  to  the  common 
law  of  riparian  rights  to  be  a  harsh  rule,  as  in  the  case  of  the  rights 
of  subsequent  appropriators  of  the  water  of  the  same  stream,  the 
appropriation  of  all  of  which  had  been  properly  instituted  by  other 
parties  prior  to  the  time  that  the  first  step  wa;s  taken  by  the  later 
comers.  The  intent  of  the  subsequent  appropriators  may  have  been 
just  as  iona  fide,^  as  that  of  the  ones  prior ;  the  work  of  construction 
may  have  proceeded  with  all  reasonable  diligence;  they  may  have 
actually  applied  the  water  to  the  useful  purpose  before  the  prior 
appropriators  were  ready  to  apply  the  water;  yet,  under  the  rule 
embodied  in  the  doctrine  of  relation,  the  first  step  having  been  taken 
by  the  others  and  their  work  toward  the  consummation  of  their 
appropriation  also  having  been  prosecuted  with  reasonable  diligence, 
those  first  may  successfully  claim  all  the  water  of  the  stream  to  the 
entire  exclusion  of  those  who  initiated  their  claims  last.  This  is 
not  as  harsh  a  rule  as  it  would  seem,  when  we  consider  that  the 
very  basis  of  the  right  of  the  first  appropriator  is  based  upon  his 
priority.  There  may  be  unfortunate  circumstances  which  deprive 
those  subsequent  of  water  which  they  need,  but  they  are  circum- 

1  For  Tights  of  prioi  appiopriatorg,  2  For  intent  of  appropriation,   see 

see  Sees.  776-7fi2.  Sees.  707-709. 
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stances  which  grow  out  of  the  physical  conditions  of  this  Western 
country.3  It  is  an  unfortunate  circumstance  that  there  is  not  water 
enough  for  the  use  of  all  who  may  be  in  need  of  it  in  this  part  of 
the  country.  The  percentage  of  the  water  available  to  irrigate  the 
amount  of  land  which  might  be  irrigated  if  there  was  plenty  is 
exceedingly  small.  Hence,  the  rule  that  the  one  who  is  prior  in  time 
has  the  superior  right,  is  an  absolute  necessity  in  this  part  of  the 
country.  And,  then  again,  in  order  to  successfully  maintain  their 
claims  to  the  water  the  prior  appropriators  must  have  given  some 
sort  of  notice  of  their  claims,  and  the  extent  thereof;*  and  this 
notice  should  have  put  those  attempting  a  subsequent  appropriation 
upon  their  guard.^ 

§  749.  Effect  of  doctrine  upon  prior  appropriators. — When  the 
right  to  appropriate  water  has  been  once  perfected,  by  taking  all 
of  the  necessary  steps  for  the  same,  as  set  forth  in  another  chapter 
of  this  work,i  should  any  question  arise  as  to  the  priority  of  the 
parties  claiming  the  rights  to  the  water  of  the  same  stream,  the 
doctrine  of  relation  is  invoked  to  settle  and  determine  this  question. 
And  the  rule  of  law  upon  this  subject,  as  laid  down  by  the  decisions 
and  the  statutes  where  enacted,  is  that  if  the  first  appropriator  had 
given  the  proper  notice  in  accordance  with  the  law  of  that  juris- 
diction,2  of  his  intention  to  appropriate  the  water  of  a  certain 
stream,  and  his  works  for  diverting  and  conducting  the  same  were 
begun  thereafter  in  good  faith  and  their  construction  prosecuted 
with  aU  due  and  reasonable  diligence  to  their  completion,  and  he 
is  all  ready  to  apply  the  water  to  the  beneficial  use  for  which  the 
appropriation  is  made,  then  he  acquires  an  exclusive  right  to  the 
use  of  the  water  of  the  stream  to  the  full  extent  of  his  appropria- 
tion,3  as  against  the  rights  of  aU  others  instituted  subsequent  to  the 
date  of  the  posting  of  the  notice,  even  if  those  subsequent,  at  the 
time  that  the  first  was  ready  to  apply  the  water,  were  actually  divert- 
ing and  using  the  water  for  some  beneficial  purpose.    By  the  doe- 

3  For  physical  conditions  of  the  l  For  methods  of  appropriation,  see 
West,  see  Sees.  239,  268.  Sees.  706-732. 

4  For  the  necessity  of  notice,  see  For  reasonable  diligence,  see  Sees. 
Sees.  710,  717,  730.  733-741. 

5  For  rights  of  prior  and  snbse-  2  For  the  necessity  of  notice,  see 
quent  appropriators,  see  Sees.  776-786.  Sees.  710-717. 

3  For  extent  of  right,  see  Sec.  781. 
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trine  of  relation  the  right  of  the  first  relates  back  to  the  time  of 
the  inception  of  his  title,  the  date  of  the  posting  of  the  notice;  or 
in  jurisdictions  where  notice  is  not  required,  to  the  date  of  the 
first  step  of  the  actual  commencement  of  the  work,  which  in  itself  is 
considered  notice.^  It  can  thus  be  readily  seen  that  the  doctrine  of 
relation  protects  the  rights  of  the  first  appropriator  from  the  time 
that  he  gives  the  proper  notice  to  the  time  of  the  final  consummation 
of  the  appropriation.  It  gives  him  a  reasonable  time  to  construct 
the  works  necessary,  and  also  a  Reasonable  time  within  which  to 
actually  apply  all  of  the  water  claimed  to  the  use  for  which  the 
appropriation  was  made.^    And,  although  there  may  be  intervening 


4  See  early  cases  cited  in  previous 
sections,  and  the  Colorado  cases  cited 
in  See.  746. 

Nevada  etc.  Co.  v.  Kidd,  37  CaL 
282.  Conger  v.  Weaver,  6  Cal.  548,  65 
Am.  Dec.  528,  1  Morr.  Min.  Rep.  594; 
Kelly  V.  Natoma  W.  Co.,  6  Cal.  105,  1 
Morr.  Min.  Eep.  592;  Maoris  v.  Biok- 
nell,  7  Cal.  261,  68  Am.  Dee.  257,  1 
Morr.  Min.  Bep.  601 ;  Woolman  v.  Gar- 
ringer,  1  Mont.  535,  1  Morr.  Min.  Eep. 
675;  Atchison  v.  Peterson,  1  Mont. 
561;  aff'g  187  V.  S.  20  Wall.  507,  22 
L.  Ed.  414,  1  Morr.  Min.  Eep.  583; 
King  V.  Edwards,  1  Mont.  235 ;  Sieber 
v.  Frink,  7  Colo.  148,  2  Pac.  Eep.  901; 
Columbia  M.  Co!  v.  Holter,  1  Mont. 
296;  Parke  v.  Kilham,  8  Cal.  77,  68 
Am.  Dec.  310,  4  Morr.  Min.  Eep.  522; 
Kimball  v.  Gearhart,  12  Cal.  27,  1 
Morr.  Min.  Eep.  615;  Ophir  S.  M.  Co. 
V.  Carpenter,  6  Nev.  534,  97  Am.  Dee. 
550,  4  Morr.  Min.  Eep.  640;  Irwin  v. 
Strait,  18  Nev.  436,  4  Pae.  Eep.  1215; 
Stark  V.  Barnes,  4  Cal.  412;  Miocene 
D.  Co.  V.  Jaeobson,  146  Fed.  Eep.  680, 
77  0.  C.  A.  106,  where  in  the  absence 
of  statute  requiring  notice  to  be  post- 
ed, the  right  was  held  to  relate  back 
to  the  commencement  of  the  work. 

Nevada  D.  Co.  v.  Bennett,  30  Ore. 
59,  45  Pao.  Eep.  472,  60  Am.  St.  Eep. 
777;  Morgan  v.  Shaw,  47  Ore.  333,  83 
Pao.  Eep.  534;   Water  Supply  Co.  v. 


Larimer  D.  Co.,  24  Colo.  322,  51  Pac. 
Eep.  496,  46  L.  E.  A.  322 ;  Wheeler  v. 
Northern  Colo.  Irr.  Co.,  10  Colo.  582, 
17  Pac.  Eep.  487,  3  Am.  St.  Eep.  603. 

An  appropriation  of  sufficient  wa- 
ter for  the  whole  tract  will  relate  back 
to  the  first  diversion,  in  case  the  water 
is  used  continuously  and  the  area  of 
cultivation  extended  with  reasonable 
diligence,  in  a  case  where  at  the  time 
there  was  no  statute  providing  for  no- 
tice. Longmire  v.  Smith,  26  Wash. 
439,  67  Pac.  Bep.  246,  58  L.  E.  A.  308. 

See,  also,  Kendall  v.  Joyce,  48 
Wash.  489,  93  Pac.  Eep.  1091; 
GaUahan  t.  Sullivan,  9  Land  Dec. 
6;  Hall  v.  Blackman,  8  Idaho 
272,  68  Pae.  Eep.  19;  Sand  Point 
etc.  Co.  V.  Panhandle  Dev.  Co., 
11  Idaho  405,  83  Pac.  Eep.  347; 
Brown  v.  Newell,  12  Idaho,  166,  85 
Pac.  Eep.  385;  Seaweard  v.  Pacific 
Live  Stock  Co.,  49  Ore.  157,  88  Pae. 
963;  De  Necochea  v.  Curtis,  80  Cal. 
397,  20  Pae.  Eep.  563,  22  Pae.  Eep. 
198;  Wells  v.  Mantes,  99  Cal.  583,  34 
Pac.  Bep.  324;  Burrows  v.  Burrows, 
82  Cal.  564,  23  Pae.  Eep.  146. 

See,  also,  appropriations  for  future 
use.  See.  740. 

6  For  appropriation  for  future  uses, 
see  Sec.  740. 

Where  a  delay  in  the  application 
was  caused  by  the  breaking  of  a  ditch 
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and  subsequent  appropriations  of  the  water  claimed,  the  prior 
appropriator  need  take  no  notice  of  them,  as,  provided  he  has  used 
but  a  reasonable  time  between  the  first  step  and  the  last  one  neces- 
sary for  the  consummation  of  the  appropriation,  he  may  then  suc- 
cessfully claim  all  of  the  water  to  the  full  extent  of  his  appropria- 
tion. ^ 

Upon  this  point  the  Supreme  Court  of  Montana,  in  Woolman  v. 
Garringer,'^  said :  ' '  The  notices  posted  on  the  stream,  of  the  appro- 
priation of  so  much  water,  for  general  mining  purposes,  and  the 
immediate  entering  upon  the  continued  prosecution  of  the  con- 
struction of  the  dam  and  ditch,  and  its  extension  or  branches,  were 
sufficient  to  put  the  plaintiffs  on  their  guard,  and  to  apprise  them 
of  the  prior  appropriation  of  the  defendants  and  of  their  riparian 
rights  to  the  premises.  And  from  these  facts  they  were  bound  to 
take  and  were  charged  with  notice  of  the  defendants'  prior  appro- 
priation, and  if  they  then  proceeded,  it  was  at  their  own  option  and 
peril.  Nor  were  the  defendants  required  to  take  notice  of  any 
subsequent  appropriation  by  the  plaintiffs."  8 

§  750.  Effect  of  doctrine  upon  subsequent  appropriations. — ^As 
may  be  readily  seen  from  our  previous  section,  i  if  the  party  who 
took  the  first  step  consummated  his  appropriation  within  a  reason- 
able time  thereafter,  one  of  the  effects  that  this  would  have  would 
be  either  to  cut  off  entirely,  or  to  reduce  the  claims  of  the  subsequent 
appropriators,  provided,  of  course,  tliat  there  was  not  water  in  the 
stream  sufficient  to  supply  the  wants  of  all.  But  the  rule  works 
both  ways.  There  must  not  only  be  priority  but  there  must  be  also 
reasonable  diligence.  If,  therefore,  there  was  unreasonable  delay 
upon  the  part  of  the  one  who  took  the  first  step,  in  any  of  the  pro- 
ceedings necessary  for  the  consummation  of  the  right,  and  the 
rights  of  subsequent  appropriators  have  been  properly  instituted 
and  the  same  have  been  followed  up  by  a  strict  compliance  with  the 

of  the  first  appropriator,  a  reasonable  rado  etc.  Co.,  56  Pae.  Eep.  571,  5  Morr. 

time  is  given  to  repair  it.     Wells  v.  Min.  Eep.  37. 

Kreyenhagen,   117   Cal.   329,  49  Pae.  7  1  Mont.  535, 1  Morr.  Min.  Eep.  675. 

Eep.  128.  *  See,  also,  for  intervening  appro- 

6  Nevada  etc.  Co.  v.  Kidd,  37  Cal.  priations,  Sec.  788. 

282;  Norman  V.  Corbley,  32  Mont.  195,  For  subsequent  appropriations,  see 

79  Pae.  Eep.  1059;   Osgood  v.  Eldo-  Sees.  783-786. 

1  See  See.  749. 
82— Kin.  on  Irr. 
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law  and  with  all  due  diligence,  then,  in  that  case,  the  rights  of  the 
parties  are  reversed.  The  right  of  relating  back  does  not  apply  to 
the  one  who  took  the  first  step,  and  his  right  only  begins  with  the 
actual  consummation  of  his  appropriation.  Upon  the  other  hand, 
the  rights  of  those  who  started  their  first  steps  to  make  the  appro- 
priation after  the  first  party  started  and  before  the  actual  consum- 
mation of  his  right,  become  prior  appropriators  as  against  the  rights 
of  the  first  party,  and  take  their  places  in  the  order  of  priority  as 
between  themselves.  The  one  who  started  first  then  takes  what 
water  he  may,  subject  to  the  rights  of  those  who  instituted  their 
rights  prior  to  the  actual  diversion  and  use  by  himself,^  and  the 
doctrine  of  relation  does  not  apply  to  his  right,  but  it  does  to  the 
rights  of  the  others. 

The  beneficial  effect  of  the  rule  of  the  doctrine  of  relation  may 
thus  be  readily  seen.  It  does  not  permit  the  water  to  remain  under 
the  claim  of  any  person  unless  he  applies  it  to  some  beneficial  use 
or  purpose  within  what  the  law  deems  a  reasonable  time,  which,  as 
we  have  seen,  depends  upon  the  circumstances  of  each  partfeular 
ease.^  The  title  to  the  water  does  not  vest  in  the  appropriator  at 
the  time  of  his  giving  notice,  but  in  order  to  acquire  title,  and  to 
acquire  the  right  of  the  application  of  the  doctrine  of  relation,  he 
must  comply  with  all  of  th«  conditions  subsequent  required  by  the 
law.  Therefore,  upon  the  consummation  of  his  appropriation  and 
from  that  time  only  will  the  doctrine  of  relation  apply,  and  then 
only  when  that  consummation  has  been  accomplished  within  a  rea- 
sonable time.* 

§  751.  EfTect  of  doctrine  upon  appropriators  who  do  not  com- 
ply with  the  statute. — "Where  one  attempting  an  appropriation  of 

2  Doctrine  of  relation  as  applied  to  See,  also,  cases  cited  under  question 

those  who  do  not  comply  with  the  law,  of  lack  of  diligence,  Sees.  738,  741. 

see  Sec.  751.                         .  3  See  Sees.  738,  740. 

See,  also,  Ophir  8.  M.  Co.  v.  Car-  4  Nevada  etc.  Co.  v.  Kidd,  37  Cal. 

penter,  4  Nev.  534,  97  Am.  Dec.  550,  282;  Salt  Lake  City  v.  Salt  Lake  etc. 

4  Morr.  Min.  Eep.  640 ;  Irwin  v.  Strait,  Co.,  24  Utah  249,  67  Pac.  Eep.  672,  25 

18  Nev.  436,  4  Pac.  Eep.  1215;  Keeney  Utah  441,  71  Pac.  Eep.  1069,  61  L.  E. 

V.  Carillo,  2  N.  M.  480;   Megerle  v.  A.    648;    'Wyoolmau    v.    Garringer,    1 

Ashe,  33  Cal.  74;  Smith  v.  Athern,  34  Mont.   535,   1   Morr.   Min.   Eep.   675; 

Cal.  507;  Colo.  Land  &  Water  Co.  v.  Eincou  etc.  Co.  v.  Anaheim  etc.  Co., 

Eocky  I"ord  etc.  Co.,  3  Colo.  App.  545,  115  Ped.  Eep.  543. 
34  Pac.  Eep.  580. 
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water  fails  to  comply  with  the  requirements  of  the  statute,  as,  for 
example,  in  the  matter  of  notice  in  those  States  requiring  it,  a  valid 
appropriation  may  be  made,^  but  the  effect  is  to  preclude  the  appro- 
priator  from  claiming,  by  the  doctrine  of  relation,  to  the  time 
when  the  first  step  was  taken  by  him  as  against  one  who  does  comply 
with  all  the  statutory  provisions,  and  has  prosecuted  his  works  to 
completion  in  accordance  therewith.  The  rule  in  a  case  of  this  kind 
is  that  the  right  of  one  who  has  not  complied  with  all  of  the 
statutory  provisions  dates  only  from  the  last  act  perfecting  such 
an  appropriation  which  is,  in  the  majority  of  States,  held  to  be  the 
actual  application  of  the  water  to  some  beneficial  use.^ 

§  752.  As  between  appropriators  and  Congressional  grantees. — 
We  have  seen  in  the  previous  sections  of  this  chapter  that  an  appro- 
priation of  water  if  properly  instituted  and  followed  up  by  all  due 
and  reasonable  diligjence  until  the  water  is  diverted  and  actually 
applied  to  some  beneficial  use  or  purpose,  relates  back  to  the  first 
step  taken.  1  The  inception  of  the  title  to  land  in  Congressional 
grantees  is  ordinarily  at  the  date  of  the  grant.2  Where  grants  have 
been  made  to  railroad  companies,  these  grants  have  been  usually 
in  praesenti,  and  under  them  the  title  to  the  land  has  been  adjudged 
to  pass,  not  at  the  date  of  the  completion  of  the  road,  but  at  the 
date  of  the  grant.  It  creates  a  present  interest,  and  does  not  indi- 
cate a  purpose  to  give  in  the  future.  The  phrase  usually  used  in 
these  grants,  "there  be  and  is  hereby  granted"  are  words  of  abso- 
lute donation,  and  import  a  grant  in  praesenti.  The  Supreme  Court 
of  the  United  States  has  held  repeatedly  that  they  could  have  no 

1  See  appropriation  without  comply-  propriation  as  of  that  date.  BuUer- 
ing  with  statute,  See.  730;  appropria-  dick  v.  Hermsmeyer,  32  Mont.  541,  81 
tiou  without  notice,  Sec.  714.  Pac.  Eep.  334. 

2  Cruse  V.  MeCauley,  86  Fed.  Rep.  Where  one,  at  the  time  the  law  did 
369;  Pyke  v.  Bumside,  8  Idaho  487,  not  authorize  it,  filed  a  notice  claim- 
69  Pac.  Eep.  477 ;  De  Wolf  skill  T.  ing  a  certain  amount  of  water,  but  did 
Smith,  5  Cal.  App.  175,  89  Pac.  Rep.  not  divert  the  same  and  apply  it  to  a 
1001;  De  Necochea  v.  Curtis,  80  Cal.  beneficial  use,  he  acquired  no  rights. 
397,  20  Pac.  Rep.  563,  22  Pac.  Eep.  Kendall  v.  Joyce,  48  Wash.,  489,  93 
198;  Wells  V.  Mantes,  99  Cal.  583,  34  Pac.  Eep.  1091. 

Pac.  Eep.  324.  i  See  See.  747. 

Where  the  right  to  use  water  was  de-         2  For  land  grants  for  internal  im- 

creed  to  one  by  a  void  probate  decree,  provements,  see  Sees.  427-429. 
Such  use  constituted  an  original  ap- 
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other  meaning,  and  the  Land  Department  on  this  interpretation  of 
them,  has  uniformly  administered  all  similar  grants.^  But  it  has 
also  been  held  by  the  same  line  of  authorities  that  the  title  to  the 
land  in  the  railroad  company  is  imperfect  as  long  as  the  route  of 
the  road  had  not  been  actually  fixed,  and  the  lands  surveyed ;  and, 
until  the  line  of  the  road  has  become  definitely  fixed,  the  grant  was 
a  float.*  But  after  the  location  of  the  road,  the  grant  became  cer- 
tain, and  by  relation  had  the  same  effect  upon  the  selected  parcels 
as  if  they  had  been  specifically  named  at  the  date  of  the  Act  in  the 
grant  itself  .^ 

Under  a  grant,  a  railroad  company  becomes  a  riparian  owner  in 
all  those  natural  streams  and  other  bodies  of  water  which  fiow 
through  or^  adjoin  the  lands  granted  or  otherwise  acquired,  where 
those  lands  lie  within  States  which  recognize  the  common  law  of 
riparian  rights.  ^  Now,  the  question  for  determination  is :  When 
does  a  grant  made  to  a  railroad  company  .in  these  States  take 
effect  so  as  to  cut  off  the  right  of  appropriation  of  the  waters  flowing 
through  or  by  the  lands  granted  ?  If  the  rights  of  appropriators  of 
water  have  vested,  prior  to  the  date  of  the  Act  granting  the  lands, 
there  is  no  question  but  that  those  rights  will  be  protected.  And, 
again,  if  the  first  step  was  taken  toward  the  accomplishment  of  an 
appropriation  which  was  finally  consummated  within  a  reasonable 
time,  before  the  date  of  the  granting  Act  there  will  still  be  no  ques- 
tion as  to  the  rights  of  the  appropriator.  By  the  application  of  the 
doctrine  of  relation  the  rights  of  the  appropriator  would  still  ante- 
date the  granting  Act;  the  doctrine,  in  the  case  of  the  railroad 

s  Leavenworth  etc.  E.  Co.  v.  TJ.  S.,  TJ.  S.  321,  50  L.  Ed.  499,  26  Sup.  Ct. 

92  TJ.  S.  733,  23  L.  Ed.  634;  Sehulen-  Eep.  282;  aff'g  131  Fed.  Eep.  668,  67 

berg  V.  Harriman,  88  U.  S.  21  Wall.  C.  C.  A.  13. 

44,  22  L.  Ed.  551;   Hannibal  etc.  E,  4  See  cases  cited  above. 

Co.  V.  Smith,  76  U.  S.  9  Wall.  95,  19  When  the  route  was  fixed  their  lo- 

L.  Ed.  599;  1  Lester,  Land  Laws,  513;  cation  became  certain,  and  the  title  to 

8  Ops.  Atty.-Gen.  257;  11  Ops.  Atty.-  the   lands,   which   was   previously  im- 

Gen.  47 ;  St.  Paul  etc.  E.  Co.  t.  Phelps,  perfect,    acquired    precision    and   be- 

137  U.  S.  528,  34  L.  Ed.  767,  11  Sup.  came  attached  to  the  land.     Schulen- 

Ct.  Eep.  168;  St.  Paul  etc.  E.  Co.  v.  berg  v.  Harriman,  supra. 

Northern  Pac.  E.  Co.,  139  XJ.  8.  1,  35*  s  Leavenworth  etc.  E.  Co.  v.  TJ.  S., 

L  Ed.  77,  11  Sup.  Ct.  Eep.  389;  TJ.  S.  supra. 

V.  Southern  Pae.  E.  Co.,  146  TJ.  8.  570,  6  For  the  Western  States  which  ad- 

36  L.  Ed.  1091,  13  Sup.  Ct.  Eep.  152;  here  to   the  common  law  in  this  re- 

TJ.  S.  V.  Detroit  Timber  &  L.  Co.,  200  spect,  see  Sees.  507,  621. 
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company,  relating  back  to  the  date  of  the  granting  Act,  and,  in 
the  case  of  the  appropriators,  to  the  date  of  the  first  step  taken  to 
accomplish  the  appropriation,  provided,  of  course,  that  the  appro- 
priation was  consummated  within  a  reasonable  time  from  its  incep- 
tionJ  And,  the  railroad  company,  in  both  instances  above  named, 
would  take  the  title  to  the  lands  subject  to  all  rights  of  the  appro- 
priators, whatever  they  may  be.  As  was  held  in  the  early  case  of 
Broder  v.  Natoma  Water  &  M.  Co.  by  the  Supreitie  Court  of  the 
United  States:  Congress,  in  making  donation  grants  to  railroad 
companies,  can  not  be  supposed  to  have  exercised  its  liberality  at 
the  expense  of  pre-existing  rights  to  water  which,  though  imperfect, 
were  still  meritorious,  and  had  just  claim  to  legislative  protection.^ 
This  rule  not  only  applied  to  the  appropriation  of  the  waters  flow- 
ing over  these  lands  but  to  the  acquisition  of  the  title  to  the  lands 
themselves.9 

§  753.  As  between  appropriators  ajid  Congressional  grantees — 
Railway  companies — Grants  in  aid  of  construction. — The  title  to 
the  land  granted  by  Congress  to  a  railroad  company  in  aid  of  con- 
struction being  imperfect  until  the  route  of  the  road  has  been  defi- 
nitely fixed ;  1  and,  after  it  has  been  so  fixed,  it  relates  back  to  the 
date  of  the  granting  Act,  another  question  has  arisen  in  this  con- 
nection. Usually  a  considerable  period  of  time  has  elapsed  between 
the  date  of  the  Act  of  Congress  granting  the  land  to  the  company 
and  the  time  when  the  line  of  the  road  was  definitely  established. 
Sometimes  this  period  has  been  of  several  years'  duration.  In  the 
meantime,  perhaps  upon  the  strength  of  the  coming  of  the  road, 
the  country  along  its  proposed  line  became  settled  up  and  the 
water  of  the  streams  was  appropriated  and  used  for  irrigation  and 
other  useful  purposes.    Now,  during  this  period  of  time,  can  claims 

7  See  Sees.  725-728,  737-741.  Leavenworth  etc.  E.  So.  v.  U.  S.,  92 

8  Broder  v.  Natoma  W.  &  M.  Co.,  U.  S.  733,  23  L.  Ed.  634;  San  Jose 
101  XJ.  S.  274,  25  L.  Ed.  790;  aff'g  Land  &  W.  Co.  v.  San  Jose  Eaneh  Co., 
50  Cal.  621.  189  U.  S.  177,  47  L.  Ed.  765,  23  Sup, 

See,  also,  Acts  of  Congress  of  1866  Ct.  Eep.  487;   afC'g  129  Cal.  673,  62 

and    1870,    and   eonstruetion   thereof,  Pac.  Eep.  269. 

Sees.  611-620.                 '  See,    also,    rights    of    prior    appro- 
See,   also,  Woloott  T.   Des.   Moines  priators     as     against     Congressional 

N.  &  E.  Co.,  72  IT.  S.  5  Wall.  681,  18  grantees,  Sees.  804-809. 

L.   Ed.   689 ;    Williams  T.   Baker,   84  9  See  cases  cited  supra. 

V.  a.  17  WaU.  144,  21  L.  Ed.  561;  i  See  Sees.  427,  428. 
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to  water  from  streams  flowing  through  the  tracts  granted  be  ac- 
quired by  private  parties;  or,  can  the  railroad  company,  under  the 
application  of  the  doctrine  of  relation,  claim  the  water  as  a  riparian 
owner,  in  those  jurisdictions  where  that  right  is  in  force,  back  to 
the  time  of  the  granting  Act  ?  The  authorities  hold  upon  this  point 
that  rights  to  water  can  be  so  acquired  up  to  the  time  when  the 
route  to  the  road  is  "definitely  fixed." 2  As  was  held  by  the 
Supreme  Court  of  the  United  States,  the  rights  of  settlers  or  others 
who  acquire  rights,  between  the  passage  of  the  Act  and  the  actual 
location  and  identification  of  the  lands,  are  preserved  unimpaired, 
even  though  these  rights  should  be  found  to  be  acquired  within  the 
boundaries  of  lands  granted  to  a  railroad  in  aid  of  construction. 
Hence,  in  eases  of  this  nature  the  railroad  company  has  not  the 
right  of  relation  back  to  th^  date  of  the  granting  Act.  But  a 
distinction  is  made  between  the  lands  granted  in  aid  of  the  construc- 
tion of  the  railroad  and  the  land  granted  for  the  right  of  way.  In 
the  latter  case,  a  person  acquiring  any  interest,  subsequent  to  the 
date  of  the  grant,  takes  it  subject  to  the  prior  rights  of  the  railroad, 
and  the  right  of  the  railroad  relates  back  to  the  date  of  the 
granting  Act.^ 

The  inquiry  then  arises,  when  is  the  route  of  the  road  to  be 
considered  as  "definitely  fixed"  so  that  the  grant  attaches  to  the 
land  and  cuts  off  all  subsequent  claimants ?  The  route  is  "definitely 
fixed,"  within  the  meaning  of  the  Act  of  Congress  when  the  com- 
pany files  with  the  Secretary  of  the  Interior  a  map  of  its  lines,  as 
the  route  has  thus  ceased  to  be  subject  of  change  at  the  volition  of 
the  company.  And  up  to  the  time  when  the  company  files  with 
the  Secretary  a  map  of  its  route,  thus  identifying  the  same,  and  the 
lands  included  in  the  grant,  claims  to  water  by  appropriation  re- 

2  CMlds  V.  Sharai,  8  Idaho  378,  69  Tynon  ,v.  Despain,  22  Colo.  240,  43 

Pae.  Eep.  Ill,  where  it  was  held  that,  Pac.  Eep.  1039. 

where  one  settles  upon  a  part  of  the  S  Bybee  v.  Oregon  &  Gal.  E.  Co.,  139 

unsurveyed  lands  of  the  United  States  TJ.  S.  663,  35  L.  Ed.  305,  11  Sup.  Ct. 

and  constructs  a  ditch  across  the  same,  Eep.  641,  aff'g"  26  Fed.  Eep.  586;  St. 

he   secures   a   right   of  way  therefor,  Joseph   etc.   E.   Co.   v.   Baldwin,   103 

although  such  land,  when  surveyed,  is  XT.  8.  426,  26  L.  Ed.  578;   'Doran  v. 

found  to  be  within  the  grant  to  a  rail-  Wilson  &  Central  Pae.  E.  Co.,  24  Cal. 

road  company.  245. 
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lating  back  to  the  first  or  preliminary  act  taken,  if  prior  to  the 
time  the  route  is  definitely  fixed,  are  not  affected  by  the  grant.* 

Upon  the  point  as  to  when  the  route  of  the  road  is  "definitely 
fixed,"  Mr.  Justice  Field,  in  rendering  the  opinion  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Van  Wyck  v.  Knevals,^ 
said  as  follows:  "The  route  must  be  considered  as  'definitely  fixed' 
when  it  has  ceased  to  be  the  subject  of  change  at  the  volition  of 
the  company.  Until  the  map  is  filed  with  the  Secretary  of  the 
Interior,  the  company  is  at  liberty  to  adopt  such  a  route  as  it  may 
deem  best  after  an  examination  of  the  ground  has  disclosed  the 
feasibility  and  advantages  of  different  lines.  But  when  a  route  is 
adopted  by  the  company  and  a  map  designating  it  is  filed  with 
the  Secretary  of  the  Interior  and  accepted  by  that  officer  the  route 
is  established;  it  is,  in  the  language  of  the  Act,  'definitely  fixed,' 
and  can  not  be  the  subject  of  future  change  so  as  to  affect  the 
grant,  except  upon  legislative  consent.  No  further  action  is  re- 
quired of  the  company  to  fix  the  route.  It  then  becomes  the  duty 
of  the  Secretary  to  withdraw  the  lands  granted  from  market.  But 
if  he  should  neglect  this  duty  the  neglect  would  not  impair  the 
rights  of  the  company,  however  prejudicial  it  might  prove  to 
others." 

§  754.  As  between  conflicting  grantees. — As  we  have  seen,  a 
railroad  company,  as  grantee  of  the  Government,  in  those  juris- 
dictions which  recognize  the  common  law  rights  in  water,  upon 
taking  the  title  to  the  lands  granted  becomes  the  riparian  proprietor 
of  aU  such  lands  as  border  upon  streams  flowing  through  those 
lands,  provided  that  their  waters  have  not  been  appropriated  prior 
to  the  time  that  the  route  of  the  road  was  "definitely  fixed."  ^ 

Now,  as  to  controversies  between  different  parties  claiming  two 
Congressional  grants  of  lands  to  aid  in  the  building  of  railroads 
or  for  any  other  purpose,  the  title  to  the  lands  granted  relates,  after 
the  road  is  definitely  located  according  to  law,  to  the  date  of  the 
grant;  and  in  cases  where  the  lands  granted,  as  between  different 

4  See  eases  cited  supra.  Pracht,  30  Kan.  66,  1  Pae.  Eep.  319, 

See,  also,  Glidden  v.  TJ.  P.  E.  Co.,  30      12  Am.  &  Eng.  E.  Cas.  267. 
Fed.  Eep.  660;  Missouri  etc.  E.  Co.  v.  B  106  XJ.  S.  360,  27  L.  Ed.  201,  1 

Noyes,   25  Kan.   340,   5  Am.  &  Eng.      Sup.  Ct.  Eep.  336,  10  Am.  &  Eng.  E. 
E7.  Cas.  440  J  Atchison  etc.  E.  Co.  v.      Cas.  664. 

1  See  Sees.  427,  423. 
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roads,  conflict  or  encroach  upon  each  other,  priority  of  the  date  of 
the  Act  of  Congress  and  not  priority  of  the  location  of  the  line  of 
the  road  gives  priority  of  title  to  the  land;  and,  of  course,  as  the 
road  only  takes  the  waters  as  riparian  proprietor,  the  same  prin- 
ciple of  relation  also  applies  to  the  rights  in  waters  flowing  oyer  or 
adjoining  those  lands.  When,  however,  the  Acts  of  Congress  in 
such  cases  are  of  the  same  date,  or  when  grants  are  made  to  different 
roads  by  the  same  statute,  prioril^  of  location  gives  no  priority  of 
right  to  the  lands  and  waters  granted ;  but  where  the  limits  of  the 
grants  which  are  flnally  settled  by  the  roads  being  deflnitely  located 
conflict  by  crossing  or  lapping  the  railroad,  companies  building  the 
roads  under  those  grants  take  the  lands  and  water  as  an  incident 
thereto  within  the  conflicting  limits  of  the  location  in  equal  undi- 
vided moieties,  without  regard  to  priority  of  location  of  the  line  of 
the  road,  or  priority  of  construction,  provided  that  both  companies 
complete  their  roads  within  the  time  limited  by  law.2  However,  a 
different  rule  is  in  force  in  case  of  lands  to  be  selected  in  lieu  of 
those  within  the  limits  of  a  primary  location,  which  have  been 
sold  or  pre-empted ;  the  definite  location  of  the  roads  is  fixed,  where 
the  limits  of  selection  interfere  or  overlap.  In  such  cases  neither 
the  priority  of  the  grant,  nor  the  priority  of  location  gives  priority 
of  right ;  but  this  is  determined  by  priority  of  selection,  where  the 
selection  is  made  in  accordance  to  law,  and  therefore  the  title  can 
ouly  relate  back  to  this  date.^ 

§  755.  As  applied  to  the  rights  of  settlers. — The  doctrine  of 
relation  is  also  applied  to  the  rights  of  settlers  in  the  acquisition  of 
their  title  to  the  land  filed  upon  or  "taken  up"  by  them.  The  final 
step  in  the  acquisition  of  title  is  the  issuance  of  the  patent  from 
the'  Government  to  the  settler.  Yet  it  is  held  that  a  patent  from 
the  United  States  operates  to  transfer  the  title,  not  merely  from 
the  date  of  the  patent,  but,  by  applying  the  doctrine  of  relation, 
from  the  very  inception  of  the  equitable  right  upon  which  the 

2  St.  Paul  &  S.  C.  E.  Co.  V.  Winona  L.  Ed.  456;  St.  Paul  &  Pac.  E.  Co.  v. 

etc.  E.  Co.,  112  XT.  S.  720,  28  L.  Ed.  Northern  Pao.  E.  Co.,  139  IT.  S.  1,  35 

872,  5  Sup.  Ct.  Eep.  334;  Van  Wyek  L  Ed.  77,  11  Sup.  Ct.  Eep.  389. 
V.  Knevals,  106  TJ.  '8.  360,  27  L.  Ed.  3  St.  Paul  etc.  E.  Co.  v.  Winona  ete. 

201,  1  Sup.  Ct.  Eep.  336 ;  Grinnell  v.  E.  Co.,  supra. 
Chicago  etc.  E.  Co.,  103  U.  S.  731,  26 
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patent  is  based.  ^  The  inception  of  the  right  may  be  the  filing  in 
the  proper  land  office  of  the  application  or  declaratory  statement 
required  under  the  particular  law  under  which  the  land  is  bein? 
taken  up ;  ^  or  it  may  be  the  iona  fide  settlement  of  the  unsurveyed 
public  lands  of  the  United  States,  followed  with  the  proper  filing 
within  the  time  limit  after  such  lands  have  been  surveyed.^  Al- 
though the  patent  to  the  land  is  not  issued  until  the  time  limit 
has  expired,  and  the  settler  has  fully  complied  with,  the  law 
governing  that  particular  class  of  entries,  yet  when  issued,  by 
relation,  it  becomes  operative  as  of  the  date  of  the  original  entry 
or  the  bond  fide  settlement  upon  the  land,  and  thus  cuts  out  all 
subsequent  claims  of  others  whether  they  be  to  the  land  itself,  or 
to  any  of  the  incidents  attached  thereto.  This  doctrine  has  been 
frequently  recognized  by  the  Supreme  Court  of  the  United  States 
and  by  other  courts.* 


1  For  the  inception  of  title  under 
the  various  land  laws,  see  Chap.  20, 
Sec.  445. 

2  See  Sees.  433-445. 

For  the  purchase  of  timber  lands, 
see  Sec.  439. 

See,  also,  St.  Paul  etc.  Co.  v.  Dono- 
hue,  210  U.  S.  21,  52  L.  Ed.  941,  28 
Sup.  Ct.  Eep.  600;  WilUam  Boyle,  38 
Land  Dee.  603;  Morgan  v.  Shaw,  47 
Ore.  333,  88  Pao.  Eep.  534;  Stenger 
V.  Tharp,  17  8.  D.  13,  94  N.  W.  Eep. 
402;  Eedwater  etc.  Co.  v.  Eeed,  26 
S.  D.  466,  128  N.  W.  Eep.  702;  Lone- 
tree  Ditch  Co.  V.  Cyclone  Ditch  Co., 
15  S.  D.  519,  91  N.  W.  Eep.  352;  Id., 
26  S.  D.  307,  128  N.  W.  Eep.  596; 
Benton  v.  Johncox,  17  "Wash.  277,  49 
Pac.  Eep.  495,  39  L.  E.  A.  107,  61 
Am.  St.  Eep.  912;  Eedwater  etc.  Co. 
V.  Jones,  —  S.  D.  — ,  130  N.  "W. 
Eep.  85;  FauU  v.  Cook,  19  Ore.  455, 
26  Pao.  Eep.  662,  20  Am.  St.  Eep. 
836. 

3  See  Sec.  445. 

4  Shepley  v.  Cowan,  91  TT.  S.  330,  23 
L.  Ed.  424;  Landers  v.  Brandt,  51 
V.  a.  10  How.  348,  13  L.  Ed.  449; 
Simmons  v.  Wagner,  101  U.  S.  260,  25 


L.  Ed.  910;  Lynch  v.  De  Bernal,  76 
U.  S.  13  "Wall.  315,  19  L.  Ed.  714; 
Stark  V.  Starr,  73  V.  8.  6  Wall.  402, 
18  L.  Ed.  925,  where,  in  fact,  the  pat- 
ent does  issue,  it  relates  back  to  the 
inception  of  the  right  of  the  patentee 
so  far  as  may  be  necessary  to  cut  off 
intervening  claimants ;  French  v.  Spen- 
cer, 62  U.  S.  21  How.  228,  16  L.  Ed. 
97,  where  the  Court  held  that  in  the 
case  of  a  military  land  warrant,  the 
patent  related  back  to  the  location  of 
the  warrant;  Gibson  v.  Chouteau,  80 
TJ.  S.  13  Wall.  92,  20  L.  Ed.  534; 
TT.  S.  V.  Detroit  Timber  &  L.  Co.,  200 
TJ.  S.  321,  50  L.  Ed.  499,  26  Sup.  Gt. 
Eep.  282;  aff'g  131  Fed.  Piep.  668,  67 
C.  C.  A.  13;  Jackson  ex  dem.  DeFor- 
est  etc.  Co.  v.  Eamsey,  3  Cow.  (N.  Y.) 
75,  15  Am.  Dee.  242;  Welch  v.  Dut- 
ton,  79  111.  465;  Ormiston  v.  Trumbo, 
77  Mo.  App.  310;  Larsen  v.  Oregon 
Ey.  &  Nav.  Co.,  19  Ore.  240,  23  Pac. 
Eep.  974;  Faull  v.  Cooke,  19  Ore.  455, 
26  Pao.  Eep.  662,  20  Am.  St.  Eep.  836 ; 
Sturr  V.  Beck,  133  TJ.  S.  541,  33  L. 
Ed.  761,  10  Sup.  Ct.  Eep.  350;  aff'g 
6  Dak.  71,  50  N.  W.  Eep.  486;  Lone 
Tree  Ditch  Co.  v.  Cyclone  etc.  Co.,  15 
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The  above  rule,  which  is  the  one  now  in  force,  was  not  always  the 
rule.  Some  of  the  early  cases  did  not  hold  with  the  above  proposi- 
tion, but  held  that  the  right  could  only  relate  back  to  the  date  of 
the  patent  so  as  to  cut  off  intervening  rights.^ 

It  is  also  held  that  the  settler  does  not  have  to  wait  until  the 
patent  is  actually  issued  by*  the  Government  before  the  doctrine  of 
relation  will  apply  to  the  inception  of  his  claim.  Where  the  right 
to  the  patent  has  once  become  vfeted  in  a  settler  or  purchaser  of  a 
tract  of  the  public  lands,  it  is  equivalent,  so  far  as  the  Government 
is  concerned,  to  a  patent  actually  issued.  And  the  courts  hold 
that  from  the  date  that  the  settler  or  purchaser  has  fully  complied 
with  the  law  and  is  entitled  to  his  patent,  by  applying  the  doctrine 
of  relation  from  that  date  to  the  date  of  the  inception  of  his  claim 
it  cuts  off  all  subsequent  and  intervening  claims.  ^  The  issuance  of 
the  receiver's  receipt  is  the  perfection  of  the  full  equitable  title, 
and  the  execution  and  delivery  of  the  patent  thereafter  are  mere 
ministerial  acts  of  the  officers  charged  with  that  duty.'^  But  in 
either  event  the  right  to  the  land  and  to  all  incidents  thereto  relates 
back 'to  the  very  inception  of  the  claimant's  title.  "We  will  next 
discuss  the  doctrine  of  relation  as  the  same  is  applied  between  the 
rights  of  settlers  or  purchasers  of  Government  land  and  appro- 
priators,  of  waters  flowing  over  those  lands,  in  those  States  where 

S.  D.  519,  91  N.  W.  Eep.  352;  Id.,  26  49  Pae.  Eep.  495,  39  L.  E.  A.  107,  61 

S.  D.  307,  128  N.  W.  Eep.  596;  Eed-  Am.  St.  Eep.  912;  FauU  v.  Cook,  19 

water    etc.    Co.    v.    Eeed,    26    S.    D.  Ore.  455,  26  Pao.  Eep.  662,  20  Am.  St. 

466,    128    N.    "W.    Eep.    702;    Cruse  Eep.  836. 

V.    MeCauley,    96    Fed.    Eep.     369 ;  B  See  Covington  v.  Backer,  5  Nev. 

TJnion    M.    &    M.    Co.    v.    Dangberg,  281;   Hobart  v.  Ford,  6  Nev.  77,  15 

2  Sawy.  450,  Fed.  Cas.  No.  14,370,  8  Morr.  Min.  Eep.  236;  Lake  v.  Tolles, 

Morr.    Min.   Eep.    113;    Id.,    81   Fed.  8  Nev.  285. 

Eep.    73 ;     McGuire    v.    Brown,    106  6  XT.  S.  v.  Detroit  Timber  &  L.  Co., 

Cal.    660,    39    Pae.    Eep.    1060,    30  200  U.  S.  321,  50  L.  Ed.  499,  26  Sup. 

L.  E.  A.  384;   Conklin  v.  Pacific  etc.  Ct.  Eep.  282;  aff'g  131  Fed.  Eep.  668, 

Co.,  87  Cal.  296,   25  Pae.  Eep.   399;  67  C.  C.  A.  13;   Simmons  v.  Wagner, 

Shenandoah  etc.  Co.  v.  Morgan,   106  101  XJ.  S.  260,  25  L.  Ed.  910;  tJ.  S.  v. 

Cal.  409,  39  Pao.  Eep.  802 ;  Atkinson  Freyberg,  32  Fed.  Eep.  195. 

v.  Washington  Irr.  Co.,  44  Wash.  75,  7  Barney  v.  Dolph,  97  U.  S.  652,  24 

86  Pae.  Eep.  1123,  120  Am.  St.  Eep.  L.  Ed.  1063;  Wisconsin  C.  E.  Co.  t. 

978 ;  Van  Dyke  v.  Midnight  Sun  etc.  Price  County,  133  IT.  S.  496,  33  L.  Ed. 

Co.  (Alaska),  177  Fed.  Eep.  90;  Sny-  687,   10    Sup.   Ct.   Eep.   341:    Deseret 

der  V.  Colorado  etc.  Co.,  181  Fed.  Eep.  Salt  Co.  v.  Tarpey,  142  U.  S.  241,  35 

62;  Benton  v.  Johncox,  17  Wash.  277,  L.  Ed.  999,  12  Sup.  Ct.  Eep.  158. 
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the  common  law  of  riparian  rights  and  the  Arid  Region  Doctrine 
of  appropriation  are  both  in  force.* 

§  756.  Effect  of  doctrine  as  between  appropriators  and  settlers 
or  purchasers  of  land. — In  those  States  which  maintain  the  dual 
systems  of  water  rights,  that  of  appropriation  and  the  common  law 
of  riparian  rights,  the  doctrine  of  relation  is  often  applied  to  deter- 
mine the  rights  of  claimants  of  water  from  the  same  stream  as 
between  the  appropriators  upon  the  one  hand  and  the  settlers  on 
or  purchasers  of  Government  land.  We  have  seen  in  previous  sec- 
tions that,i  the  right  of  an  appropriator  relates  back  from  the  act 
consummating  the  appropriation  to  the  first  step  taken  toward  its 
inception,  provided  that  due  and  reasonable  diligence  was  exercised 
from  that  first  step  until  the  final  consummation.  The  rights  of 
settlers  and  purchasers  of  land  also  relate  back  to  the  inception  of 
their  title  or  also  to  the  "first  step"  taken  to  acquire  their  equitable 
and  legal  title.^  Hence,  it  follows  that  where  there  is  a  clash  be- 
tween the  rights  of  the  appropriators  of  water  and  the  settlers  or 
purchasers  of  the  land  through  which  the  water  flows,  the  doctrine 
of  relation  is  applied  and  it  becomes  simply  a  question  as  to  which 
took  the  first  step.  The  one  prior  in  time  takes  the  superior  right; 
and,  the  later  comers  take  their  rights,  if  any,  subject  to  the  right 
of  the  one  who  was  first  in  time  in  instituting  his  right.^  This  may 
be  considered  the  settled  rule  in  these  controversies  in  all  jurisdic- 
tions, and  no  extended  discussion  upon  the  subject  is  now  neces- 
sary,4  although  when  the  first  edition  of  this  work  was  written, 

8  See  Sees.  507-621.  ents  related  back  to  the  date  of  settle- 

1  See  Sees.  743-754.  ment  upon  the  land,  so  that  a  provi- 

2  See  See.  445.  sion  in  the  patents  that  they  were  sub- 

3  See,  also,  rights  to  water  as  be-  ject  to  vested  and  aeerued  water 
tween  appropriators  and  riparian  pro-  rights  did  not  apply.  Eedland  Land 
prietors.  Sees.  810-825.  &  Canal  Co.  v.  Jones,  —  S.  D.  — ,.  130 

Eiparian  owners  who  loeated  claims  N.  W.  Eep.  85. 
in  1876  and  were  residing  thereon  on  4  Sturr  v.  Beck,  133  U.  S.  541,  33 

February    28,    1877,    when   the   lands  L.  Ed.  761,  10  Sup.  Ct.  Eep.  350;  aff'g 

were  opened  to  public  settlement,  and  6  Dak.  71,  50  N.  W.  Eep.  486;  Cruse 

continued  to  reside  thereon  until  after  v.  MeCauley,  96  Fed.  Eep.  369 ;  Union 

patents  were  issued  to   them,  had   a  M.   &  M.  Co.  v.  Dangberg,   2   Sawy. 

claim  to  the  water  rights  prior  to  the  450,  Fed.  Cas.  No.  14,370,  8  Morr.  Min. 

water  rights  of  an  appropriator  loeat-  Eep.  113 ;  Id.,  81  Fed.  Eep.  73,  119 ; 

ing  in  1878.    It  was  held  that  the  pat-  Atkinson  v.  Washington  Irr.  Co.,  44 
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prior  to  1893,  the  question  was  by- no  means  settled.  At  this  time 
the  California  and  Washington  courts  were  holding  that,  in  those 
jurisdictions,  the  rights  of  settlers  did  not  relate  back  to  their 
inception  of  title;  and,  as  against  later  appropriators,  their  rights 
were  not  protected,  until  after  the  patent  had  issued  for  the  land, 
or  at  least  until  full  payment  had  been  made.^  However,  the  early 
ruling  of  both  the  California  and  Washington  courts  upon  this  sub- 
ject have  in  effect  been  overrul^^;  both  courts  later  adopting  the 
rule  as  stated  above,  to  the  effect  that  the  riparian  rights  of  a 
patentee  of  the  Government  attach  by  relation  at  the  time  of  the 
very  inception  of  his  title,  and  will  be  protected  as  against  subse- 
quent appropriation  of  the  water  naturally  flowing  over  the  land.^ 


"Wash.  75,  86  Pae.  Bep.  1123,  120  Am. 
St.  Kep.  978;  FauU  v.  Cooke,  19  Ore. 
453,  26  Pae.  Eep.  662,  20  Am.  St.  Kep. 
836,  where  it  was  held  that  a  home- 
stead claimant's  liparian  rights  at- 
tach from  the  date  of  the  settlement, 
provided  that  he  afterwards  complies 
with  the  law,  and  obtains  a  patent  for 
the  land. 

See,  also,  Morgan  v.  Shaw,  47  Ore. 
333,  83  Pao.  Bep.  543;  Cole  v.  Logan, 
24  Ore.  304,  33  Pao.  Eep.  568;  Ken- 
dall V.  Joyce,  48  Wash.  489,  93  Pao. 
Eep.  1091;  Ison  v.  Nelson  M.  Co.,  47 
Ped.  Eep.  199 ;  Wood  v.  Etiwanda  W. 
Co.,  122  Cal.  152,  45  Pae.  Eep.  726; 
Irwin  T.  Philipps,  5  Cal.  140,  63  Am. 
Dec.  113,  15  Morr.  Min.  Eep.  178 ;  Id., 
147  Cal.  233,  81  Pae.  Eep.  512. 

For  cases  holding  to  the  same  doc- 
trine in  Nevada,  while  the  common  law 
of  riparian  rights  was  in  force  in  that 
State,  see  Vansickle  v.  Haines,  7  Nev. 
249;  Hobart  v.  Pord,  6  Nev.  77;  Lake 
V.  ToUes,  8  Nev.  285. 

Shenandoah  etc.  Co.  v.  Morgan,  106 
Cal.  409,  39  Pae.  Eep.  802;  Lux  v. 
Haggin,  69  Cal.  255,  4  Pae.  Eep.  919, 
10  Pae.  Eep.  674,  where  the  Court  ap- 
plied the  same  rule  to  the  sale  of 
State  lands,  and  said:  "While  the 
contract  of  purchase  is  recognized  by 
the    State    authorities    as    alive,    the 


water  of  the  stream  flowing  through 
the  land  can  not  be  diverted  by  a 
mere  appropriator. " 

5  See  Farley  v.  Spring  Valley  etc. 
Co.,  58  Cal.  142;  Osgood  v.  Eldorado 
Water  etc.  Co.,  56  Cal.  751,  5  Morr. 
Min.  Bep.  37;  Thorpe  v.  Tenem  D. 
Co.,  1  Wash.  566,  20  Pae.  Eep.  588; 
Ellis  V.  Pomeroy  Imp.  Co.,  1  Wash. 
572,  21  Pao.  Eep.  27,  where  it  was 
held  that  the  water  in  water  courses 
on  the  public  lands  of  the  United 
States  are  subject  to  appropriation  by 
use  in  aocordanoe  with  the  local  cus- 
toms and  laws;  and  vested  rights  so 
acquired  can  not  be  divested  by  rela- 
tion back  of  a  patent  granted.  "Un- 
til final  proof  then  he  (the  patentee) 
had  no  vested  right  and  his  patent 
could  not,  therefore,  relate  back,  un- 
der any  circumstances,  to  his  original 
filing." 

See,  also,  Geddia  v.  Parrish,  1  Wash. 
587,  21  Pae.  Eep.  314. 

See,  also,  De  Necochea  v.  Curtis, 
80  Cal.  397,  22  Pae.  Eep.  198;  Bur- 
rows V.  Burrows,  82  Cal.  564,-  23  Pae. 
Eep.  146. 

6  McGuire  v.  Brown,  106  Cal.  660, 
670,  39  Pao.  Eep.  1060,  30  L.  E.  A. 
384,  where  the  Court,  after  citing  the 
Farley  and  Osgood  eases  cited  supra, 
said:     "But  to  the  extent  that  they 
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And  it  is  further  held,  and  correctly,  that  the  inception  of  a  set- 
tler's title  may  be  only  the  actual 'ftona  fide  settlement  upon  the 
unsurveyed  public  lands  of  the  United  States;  and,  that  his  right 
to  the  water  relates  back  to  the  settlement,  as  against  all  subsequent 
rights.  This  is  so,  provided,  of  course,  he  makes  his  filing  on  the  land 
as  provided  by  law,  and  follows  this  up  by  fully  complying  with 
the  law  and  finally  securing  his  patent.  In  fact,  under  the  statute 
an  actual  settler  upon  the  public  lands  before  survey  is  given  a 
preference  right,  after  the  lands  have  been  surveyed  and  opened 
for  entry  to  make  his  filing.  And  hence  the  settlement  in  this  case 
must  be  the  inception  of  his  title,  and  his  rights  to  the  water  are 
protected  under  the  rule  stated  above  by  relating  back  to  the  very 


must  find  support  in  the  proposition 
that  the  interest  of  a  settler  on  the 
public  lands  under  the  pre-emption 
or  homestea^d  laws  attaches  as  against 
the  appropriators  of  water  rights  on 
his  tract  only  as  of  the  time  of  his 
final  proof  or  obtaining  a  patent,  they 
appear  to  be  in  conflict  with  the  de- 
cision of  the  Federal  Supreme  Court 
in  Sturr  v.  Beck,  133  U.  S.  541,  33 
L.  Ed.  761,  10  Sup.  Ct.  Eep.  350; 
aff'g  6  Dak.  71,  50  N.  W.  Eep.  486; 
and  the  -yiews  of  that  Court,  as  those 
of  the  tribunal  of  last  resort  in  eases 
of  this  impression,  must,  of  course, 
prevail. ' '  Citing,  also,  Faull  v.  Cooke, 
19  Ore.  455,  26  Pac.  Eep.  662,  20  Am. 
St.  Eep.  836;  Black's  Pomeroy  on 
Water  Eights,  Sees.  40-42;  Kinney  on 
Irr.,  1st  Ed.,  Sees.  212-220. 

In  Washington,  in  the  case  of  Ben- 
ton V.  Johncox,  17  Wash.  277,  49  Pac. 
Eep.  495,  39  L.  E.  A.  107,  61  Am.  St. 
Eep.  912,  where  the  appellant  was  con- 
tending that,  under  the  previous  rul- 
ing of  the  Court  in  BlUs  v.  Pomeroy 
Imp.  Co.,  1  Wash.  572,  21  Pac.  Eep. 
27,  the  rights  of  the  patentee  did 
not  relate  back  of  the  patent  granted, 
the  Court,  after  citing  Sturr  v.  Beck, 
supra,    and    referring    to    that    case. 


said:  "While  the  Court  fully  recog- 
nized the  doctrine  of  prior  appropria- 
tion of  water  on  the  public  lands,  in 
accordance  with  the  local  customs, 
laws,  and  decisions  of  courts,  it  an- 
nounced and  established  the  just  and 
equitable  rule  that  the  riparian  rights 
of  a  patentee  of  the  Government  at- 
tach, by  relation,  at  the  very  incep- 
tion of  his  title,  and  will  be  protected 
as  against  subsequent  appropriation 
of  the  water  naturally  flowing  over 
the  land.  That  case,  it  would  seem, 
settles  the  law  adversely  to  the  con- 
tention of  the  appellants  in  this  case. ' ' 
Citing  Shepley  v.  Cowan,  91  U.  S.  330, 
23  L.  Ed.  424;  Larsen  v.  Oregon  E.  & 
Nav.  Co.,  19  Ore.  240,  23  Pac.  Eep. 
974;  PauU  v.  Cooke,  19  Ore.  455,  26 
Pac.  Eep.  662,  20  Am.  St.  Eep.  836, 
Kinney  on  Irr.,  1st  Ed.,  Sec.  210; 
Union  M.  &  M.  Co.  v.  Dangberg,  81 
Fed.  Eep.  73. 

See,  also,  to  the  same  effect,  Scott 
T.  Toomey,  8  8.  D.  639,  67  N.  W.  Eep. 
838,  citing  Kinney  on  Irr.,  1st  Ed., 
Sec.  219 ;  Lone  Tree  etc.  Co.  v.  Cyclone 
etc.  Co.,  15  S.  D.  519,  91  N.  W.  Eep. 
352 ;  Id.,  26  8.  D.  307,  128  N.  W.  Eep. 
596,  citing  Kinney  on  Irr.,  Ist  Ed., 
Sec.  220. 
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inception  of  his  title  to  the  landJ  This  rule  applies  to  valid  mining 
locations,  as  well  as  to  other  lands.  ^ 

However,  the  doctrine  of  relation  can  not  be  invoked  in  the  case 
of  the  mere  settlement  or  squatting  on  the  land  without  any  in- 
tention of  acquiring  the  title  to  the  land,  and  without  the  necessary 
steps  being  taken  therefor,  as  mere  squatters  can  have  no  riparian 
rights.® 

The  effect,  therefore,  of  the  dqptrine  of  relation,  as  between  ap- 
propriators  and  settlers  upon  the  public  lands,  is  the  basis  which 
underlies  all  appropriations,  and  that  is:  "The  one  first  in  time 
is  the  first  in  -right. ' '  Therefore,  the  one  who  takes  the  first  step 
either  to  make  the  appropriation  or  to  settle  upon  his  land  is  the 
one  to  whose  rights  the  doctrine  of  relation  applies,  and  the  other 
must  take  subject  to  the  rights  of  the  first;  provided,  of  course,  that 
both  have  followed  up  their  claims  by  taking  all  the  steps  necessary 
for  their  completion  and  with  reasonable  diUgence.^**  The  same 
rule  applies  as  between  the  rights  of  an  appropriator,  the  owner  of 
a  mining  claim  ;ii  also,  as  between  a  ditch  located  upon  the  public 
land  when  in  confiict  with  a  townsite  location.^^ 


7  See  Morgan  v.  Shaw,  47  Ore.  333, 
83  Pae.  Bep.  534;  Benton  v.  Johneox, 
17  "Wash.  277,  49  Pae.  Eep.  495,  39 
L.  R.  A.  107,  61  Am.  St.  Eep.  912; 
Morris  v.  Bean,  146  Fed.  Eep.  432; 
Id.,  159  Fed.  Eep.  651,  86  C.  0.  A. 
519;  affirmed  in  221  U.  S.  485,  55  L. 
Ed.  821,  31  Sup.  Ct.  Eep.  703;  FauU 
V.  Cooke,  19  Ore.  455,  26  Pae.  Eep. 
662,  20  Am.  St.  Eep.  836;  Lone  Tree 
D.  Co.  V.  Cyelone  D.  Co.,  15  S.  D.  519, 
91  N.  W.  Eep!  352;  U.,  26  S.  D.  307, 
128  N.  W.  Eep.  596. 

sCrandall  v.  Woods,  8  Cal.  136,  1 
Morr.  Min.  Eep.  604;  Leigh  v.  Inde- 
pendent D.  Co.,  8  Cal.  323,  12  Morr. 
Min.  Eep.  97. 

9  Silver  Creek  etc.  Co.  v.  Hayes,  113 
Cal.  142,  45  Pae.  Eep.  191,  where  it 
was  held  that  a  trespasser  on  public 
lands  is  for  some  purposes  deemed  the 
owner,  but  when  one  asserts  riparian 
rights  as  against  an  upper  appropri- 
ator of  water,  he  must  show  some 
right,   inchoate   or   etherwise,   to   the 


land.  Kendall  v.  Joyce,  48  Wash.  489, 
93  Pae.  Eep.  1091;  Scott  v.  Toomey, 
8  S.  r>.  639,  67  N.  W.  Eep.  838;  Mor- 
ris V.  Bean,  146  Fed.  Eep.  423;  Id., 
159  Fed.  Eep.  651,  86  C.  C.  A.  519; 
affirmed  in  221  U.  S.  485,  55  L.  Ed. 
821,  31  Sup.  Ct.  Eep.  703;  Hobart  t. 
Ford,  6  Nev.  77;  Lake  v.  Tolles,  8 
Nev.  285. 

For  riparian  rights  of  squatters,  see 
Sec.  478. 

10  See  De  Wolf  skill  v.  Smith,  5  Cal. 
App.  175,  89  Pae.  Eep.  1001,  where  an 
appropriator  posted  notice  on  an  aban- 
doned artesian  well,  and  thereafter  a 
settler  homesteaded  the  land  upon 
which  was  the  well,  and  where  it  was 
held  by  the  Court  that  the  appropri- 
ator was  entitled  to  continue  building 
his  ditches  and  complete  his  appro- 
priation. 

11  Miocene  etc.  Co.  v.  Jaoobson,  146 
Fed.  Eep.  680,  77  C.  C.  A.  106. 

12  Baker  etc.  Co.  v.  Baker  City,  58 
Ore.  306,  113  Fac.  Bep.  9. 


PART  IX. 

THE  NATURE,  EXTENT,  AND  CHARACTER  OF  RIGHTS 

ACQUIRED  IN  WATERS  BY  APPROPRIATION— RIGHTS 

OF  WAY  AND  THE  POLLUTION  OF  WATERS. 


CHAPTER  41. 

THE  NATURE  AND  CHARACTER  OP  A  WATER  RIGHT. 

§  757.  Scope  of  this  part  of  the  work — Scope  of  chapter. 

{  758.  What  is  a  water  right? — Court  decisions, 

§  759.  Our  definition  of  a  water  right. 

§  760.  A  water  right  is  an  exclusive  right. 

!  761.  The  water  must  be  appropriated  according  to  law. 

§  762.  It  is  but  a  conditional  possessory  right. 

§  763.  The  right  is  conditional  upon  continuous  use. 

I  764.  The  right  exists  independent  of  the  right  to  the  ditch  or  other 

works. 
§  765.  The  right  exists  independent  of  any  property  in  the  channel  of  the 

stream. 
i  766.  Title  or  possession  of  land  on  stream  unnecessary. 
§  767.  Title  or  possession  to  any  land  unnecessary. 
I  768.  A  water  right  is  property. 
§  769.  A  water  right  is  real  property. 
§  770.  A  water  right  is  not  an  easement. 
!  771.  A  water  right  is  an  incorporeal  hereditament. 
§  772.  Title  to  the  water  before  diversion. 
§  773.  Title  to  the  water  after  diversion. 
§  774.  Water,  after  diversion — Nature  of  property  liL 

§  757.  Scope  of  tliis  part  of  the  work — Scope  of  chapter. — Hav- 
ing discussed  in  previous  portions  of  this  work  the  different  phases 
of  the  subject  of  the  law  governing  waters,  down  to  and  including 
the  acts  necessary  to  make  a  valid  appropriation  of  water  under 
the  Arid  Eegion  Doctrine  of  appropriation,  it  now  devolves  upon 
us  to  discuss  the  nature  and  character  of  the  right  so  acquired  and 
the  extent  to  which  it  may  be  exercised.  The  following  chap- 
ters of  this  part  will  be  devoted  to  these  subjects. 
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In  the  present  chapter  we  will  discuss  the  nature  and  char- 
acter of  a  water  right  under  the  Arid  Region  Doctrine  of  appro- 
priation. 

§  758.  What  is  a  water  right? — Court  decisions. — A  "water 
right,"  under  the  Arid  Region  Doctrine  of  appropriation,  was 
defined  by  the  Supreme  Court  of  Montana  to  be  "the  legal  right  to 
use  water. ' '  ^  The  defect  of  t|jis  definition  is  obvious.  It  is  a 
self-evident  fact  and  defines  nothing.  It  would  apply  equally  as 
well  to  the  use  of  water  under  the  common  law  of  riparian  rights 
as  under  the  doctrine  of  appropriation.  As  well  might  the  Court 
have  said  that  a  water  right  is  a  water  right.  This  definition 
was  afterward  modified  by  the  same  court  and  a  water  right  was 
there  defined  to  mean  the  right  to  the  use  of  water  appropriated 
according  to  law  from  the  streams  of  the  State  for  any  useful  or 
beneficial  purpose.^  There  are  other  definitions  of  the  term  "water 
right"  to  be  found  in  the  decisions,  but  none  of  them  seem  to  us 
to  embody  all  of  the  essential  elements. 

The  Supreme  Court  of  Oregon,  in  the  case  of  Morgan  v.  Shaw,^ 
using  the  term  "an  appropriation  of  water"  for  the  term  "water 
right,"  says:  "An  appropriation  of  water  is  a  grant  by  the  gen- 
eral Government  to  the  settler  of  the  right  to  its  use  from  a  non- 
navigable  stream,  to  the  injury  of  all  public  land  above  the  point 
of  diversion,  which  may  be  within  or  beyond  the  boundaries  of 
the  settler's  claim."  •    > 

The  Supreme  Court  of  Colorado  says:*  "The  plaintiffs  allege 
a  right  to  have  a  certain  quantity  of  water  flow  through  the  irriga- 
tion company's  ditch.  This  right  is  an  easement  in  the  ditch.  It  is 
a  right  annexed  to  realty,  and,  being  a  perpetual  right,  is  an  incor- 
poreal hereditament,  descendible  by  inheritance  to  plaintiff's  heirs, 

1  Smith  V.  Deniff,  24  Mont.  21,'  60  the  State  for  any  useful  or  beneficial 
Pac.  Eep.  398,  50  L.  E.  A.  737,  81  Am.     purpose." 

St.  Eep.  408.  See,  also,  for  definition  of  "appro- 

2  See  City  of  Helena  v.  Eogan,  26      propriation, ' '  Sees.  586,  587. 

Mont.  452,  68  Pac.  Eep.  798;  Id.,  27  For  nature  and  character  of  a  ri- 

Mont.  135,  69  Pac.  Eep.  709,  where,  parian  right,  see  Sees.  450-456. 

after    quoting   the    definition   in    the  3  47  Ore.  383,  83  Pae.  Rep.  534. 

Smith  case,  it  is  said :     ' '  This  may  4  Wyatt   v.    Larimer    &   Weld   Irr. 

be  modified  to  mean,  in  this  case,  the  Co.,  18  Colo.  28,  33  Pac.  Rep.  144,  36 

right  to  use  water  appropriated  ac-  Am.  St.  Rep.  280. 
cording  to  law  from  the  streams  of 
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and  hence  a  freehold  estate."  "A  water  right  is  a  freehold  es- 
tate." 5  "Under  our  decisions  a  water  right  is  real  estate,  and  not 
personal  property. ' '  ^ 

At  an  early  day,  and  during  the  formative  period  of  the  law  of 
appropriation, '^  the  California  Court,  following  a  wrong  definition 
as  applicable  to  the  common  law,  and  as  actually  used  in  a  deci- 
sion involving  a  common  law  question,  said:  "The  right  to  run- 
ning water  is  defined  to  be  a  corporeal  right,  or  hereditament, 
which  follows  or  is  embraced  by  the  ownership  of  the  soil  over 
which  it  naturally  passes. ' '  8 

§  759.  Our  definition  of  a  water  right. — ^We  have  found  in  the 
decision  no  definition  as  to  what  in  our  opinion  constitutes  a  water 
right  under  the  Arid  Eegion  Doctrine  of  appropriation.  In  some 
of  the  decisions  some  particular  elements  are  given,  and  in  others 
other  elements  are  given,  but  there  seems  to  be  no  definition  which 
in  our  opinion  is  entirely  complete.  Therefore,  we  wiU  define  a 
water  right  in  our  own  language,  taking  the  essential  elements  from 
the  various  cases  deciding  the  same,  and  afterward  we  will  discuss 
these  particular  elements  in  the  following  sections  of  this  chapter. 

A  water  right,  acquired  under  the  Arid  Region  Doctrine  of  ap- 
propriation, may  be  defined  as  the  exclusive,  independent  prop- 
erty right  to  the  use  of  water  appropriated  according  to  law  from 
any  natural  stream,  based  upon  possession  and  the  right  continued 
only  so  long  as  the  water  is  actually  applied  to  some-  beneficial 
use  or  purpose ;  it  .is  an  incorporeal  hereditament,  so  far  as  it  in- 
cludes the  right  to  have  the  water  flow  over  the  lands  of  others 
down  to  the  head  of  the  appropriator's  ditch;  but  the  water  is  a 

BDaum  V.  Conley,  27  Colo.  56,  59  6  Colo.  App.  497,  42  Pac.  Eep.  50; 

Pac.  Eep.  753.  aff'd  31  Colo.  1,  71  Pac.  Eep.  415. 

6  Travelers'   Ins.  Co.  v.  Childs,   25  7  For  history  of  the  doctrine  of  ap- 

Cal.  360,  54  Pac.  Eep.  1020.  propriation,  see  Sees.  596-626. 

"What  a  'water  right'  was  is  de-  8  Hill  v.   Newman,   5   Cal.   445,   63 

fined   by   the    following    language   in  Am.  Dec.  140,  1  Morr.  Min.  Eep.  513, 

the  deed:     'That  is  to  say,  the  right  citing  Sackett  v.  Wheaton,   17  Pick, 

to  the  use  of  water  flowing  through  103;  1  Cruise's  Digest,  39;  Angell  & 

the  canal  of  said  first  party,  each  wa-  Ames  on  Water  Courses,  p.  3. 

ter  right  representing  one  and  forty-  That '  riparian  rights   are   not   cor- 

four  one-hundredths  (1.44)  cubic  feet  poreal   hereditaments,   see   Sees.   454, 

of  water   flowing   under   a   weir   per  455. 
second.'  "    La  Junta  etc.  Co.  T.  Hess, 
83— Kin.  on  Irr. 
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corporeal  hereditament  after  it  has  been  once  taken  into  the  ditch 
or  reservoir  of  the  appropriator  and  is  in  his  actual  possession  for 
the  purpose  of  application  to  his  uses. 

With  this  definition,  we  will  proceed  to  discuss  the  nature  and 
characteristics  of  the  property  in  a  water  right,  and  also  the  prop- 
erty in  the  water  after  its  diversion. 

§  760.  A  water  right  is  an  exclusive  right. — ^In  our  definition  of 
the  term  "water  right"  under  the  doctrine  of  appropriation,  we 
said  that  it  was  an  exclusive  right.  ^  This  is  one  of  the  most  im- 
portant distinctions  between  the  right  to  the  use  of  the  water  of 
natural  streams  under  the  common  law  of  riparian  rights  and 
under  the  doctrine  of  appropriation.  Under  the  common  law  the 
right  to  the  use  of  the  water  by  one  individual  depends  upon  the 
equal  or  correlative  rights  to  its  use  by  all  of  the  riparian  owners 
upon  the  same  stream.^  In  this  dry  and  arid  country,  where  the 
water  is  exceedingly  scarce  and  there  is  not  enough  for  all,  instead 
of  following  the  common  law  rule  as  to  its  use,  or  "parceling  it 
out  generally  and  making  it  practically  valueless  to  any,"  3  in  the 
early  days  of  the  settlement  of  this  portion  of  the  country,  there 
was  adopted  the  only  rule  founded  in  equity  that  could  be  right- 
fully adopted  in  the  premises,  based  upon  priority  of  the  appro- 
priation. He  who  first  appropriated  a  certain  amount  of  water 
from  a  natural  stream  should  be  rewarded  for  his  industry  and 
enterprise  by  the  right  to  the  use  of  the  water  to  the  full  amount 
of  his  appropriation  as  long  as  he  applied  the  same  to  some  bene- 
ficial use  or  purpose,  and  to  the  exclusion  of  all  others  where  they 
interfered  with  his  right.*  As  was  stated  by  the  California  Court, 
in  a  case  decided  in  1857:5  "A  party  appropriating  water  has  the 
sole  and  exclusive  right  to  use  the  same  for  the  purposes  for  which 
it  was  appropriated,  and  so  long  as  he  is  not  obstructed  in  the  use 
thereof,  he  has  no  ground  of  action."    He  does  not  have  to  divide 

1  See  See.  759.                                  .  Co.,  1  Colo.  App.  49,  27  Pac.  Rep.  235. 

2  For  right  to  use  the  water  of  a  4  For  the  history  of  the  doctrine  of 
stream   under   the   common   law,    see  appropriation,  see  Sees.  595-626. 
Sees.  483-497.  For   rights   of   prior   appropriator, 

For  irrigation  as  a  riparian  right,     see  Sees.  776-782. 
see  Sees.  498-525.  6  Hoffman  v.   Stone,   7   Cal.   49,  4 

3  Armstrong  t.  Larimer  County  D.     Morr.  Min.  Eep.  520. 
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his  right  with  any  one,  even  if  it  covers  all  of  the  water  of  the 
stream.® 

One  of  the  principal  distinctions  between  the  right  to  the  use  of 
water  by  a  riparian  proprietor  and  the  same  right  by  an  appro- 
priator  is  that  in  the  former  the  proprietors  are  tenants  in  com- 
mon, and  in  the  latter  there  is  a  tenancy  in  severalty.  In  other 
words,  an  appropriator  has  the  several  and  exclusive  right  to  the 
use  of  the  water  included  within  -the  extent  of  his  appropriation. 
As  was  said  in  a  recent  Oregon  case:'^  "One  of  the  distinctions 
between  appropriation  of  water  and  use  by  a  riparian  proprietor 
is  that  the  former  contemplates  tenancy  in  severalty,  while  the 
latter  is  essentially  a  tenancy  in  common  with  all  other  riparian 
proprietors  on  the  same  stream."  This  exclusive  right  of  the  prior 
appropriator  of  the  waters  of  a  certain  stream  also  includes  the 
right  to  the  tributaries  of  that  stream,^  or  other  sources  of  its 
water  supply.^    However,  this  exclusive  right  does  not  include  the 


e  Hillman  v.  Hardwick,  3  Idaho  255, 
88  Pac.  Rep.  438;  Armstrong  v.  Lari- 
mer County  D.  Co.,  1  Colo.  App.  49, 
27  Pao.  Rep.  235. 

The  prior  right  to  use  water  for  ir- 
rigation, acquired  by  priority  of  ap- 
propriation, is  absolute,  regardless  of 
whether  the  stream  furnishes  a  suffi- 
ciency for  all.  Hunning  v.  Porter,  6 
Ariz.  171,  54  Pae.  Rep.  584. 

Keeney  v.  Carillo,  2  N.  M.  480; 
Schilling  v.  Rominger,  4  Colo.  100; 
Wellington  v.  Beck,  30  Colo.  409, 
70  Pac.  Rep.  687;  Id.,  43  Colo.  70,  65 
Pac.  Rep.  626;  Trade  etc.  Co.  v.  Era- 
ser, 148  Fed.  Rep.  587,  79  C.  C.  A.  37, 
where  the  United  States  Circuit  Court 
for  Idaho  said:  "Beyond  question, 
under  our  laws,  a  party  may  be  pro- 
tected in  the  use  of  all  the  water  he 
actually  appropriates  and  uses,  even  if 
it  be  every  drop  that  flows  in  as  great 
a  river  as  the  Snake." 

See,  also,  Dunniway  v.  Lawson,  6 
Idaho  28,  51  Pae.  Rep.  1032;  Malad 
Val.  Irr.  Co.  v.  Campbell,  2  Idaho  411, 
18  Pac.  Rep.  52;  CoflSn  v.  Left  Hand 
D.  Co.,  6  Colo.  443. 


The  prior  appropriator  of  a  par- 
ticular quantity  of  water  of  a  stream 
is  entitled  to  the  use  of  that  water  or 
so  much  thereof  as  naturally  flowed 
into  the  stream,  unimpaired  or  unaf- 
fected by  subsequent  changes  therein 
by  spring  and  seepage  waters  finding 
their  way  into  a  tributary  of  the 
stream  in  the  course  of  nature  un- 
affected by  artificial  works  constructed 
by  a  subsequent  appropriator.  Beaver- 
head Canal  Co.  v.  Dillon  etc.  Co.,  34 
Mont.  135,  85  Pac.  Rep.  880. 

See,  also,  for  the  rights  of  prior  ap- 
propriators.  Sees.  776-782. 

7  Caviness  v.  La  Grande  Irr.  Co.,  — 
Ore.  — ,  119  Pac.  Rep.  731. 

8  See,  for  appropriation  from  tribu- 
taries. See.  '649. 

9  For  appropriation  from  springs, 
see  Sec.  648. 

For  appropriation  from  lakes,  see 
Sec.  650. 

For  subterranean  waters  tributary 
to  a  stream,  see  Sec.  655. 

For  the  right  of  an  appropriator  to 
insist  on  the  flow  of  the  stream  as  it 
was  wont  at  the  time  he  made  his  ap- 
propriation, see  Sec.  801. 
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right  to  prevent  others  from  using  the  same  water,  or  the  surplus 
waters  of  the  same  stream,  where  such  use  does  not  interfere 
with  his  rights.  The  same  water  may  be  appropriated  for  power 
purposes  higher  up  the  stream,  and,  after  it  has  been  so  used,  if 
it  is  returned  to  the  stream  undiminished  in  quantity,  or  unde- 
teriorated  in  quality,  the  prior  appropriator  can  not  complain.^" 
So,  again,  if  there  is  more  than  sufficient  water  flowing  in  the 
stream  for  the  full  use  of  the  pftlor  appropriator,  others  have  the 
right  to  make  subsequent  or  secondary  appropriations  of  the  sur- 
plus, and  11  the  exclusive  right  of  the  first  appropriator  to  his 
own  appropriation  can  not  prevent  them.  However,  all  later  comers 
can  only  take  their  rights,  if  any,  subject  to  the  full,  exclusive 
right  of  the  prior  appropriator.  These  subsequent  rights  are  each 
in  turn  as  exclusive  rights  as  that  of  the  appropriator  who  was 
first.  Bach  appropriation  must  stand  alone,  and  each  appropriator 
has  the  exclusive  right  to  the  same  to  the  full  extent  of  his  appro- 
priation as  though  he  was  the  first  to  make  it;  provided,  always, 
that  there  is  sufficient  water  in  the  stream  so  that  the  rights  of 
those  prior  are  not  infringed  upon.  As  stated  by  the  California 
Court  in  a  recent  casei^^  "The  principle  in  brief  is  this:  That 
where  one  is  entitled  to  the  use  of  a  given  amount  of  water  at  a 
given  point,  he  may  not  complain  of  any  prior  use  made  of  the 
water  which  does  not  impair  the  quality  or  quantity  to  which  he 
is  entitled,  and,  upon  the  other  hand,  he  may  not  claim  to  any 
excess  of  water  over  the  amount  to  which  he  is  entitled,  however 
it  may  be  produced."  i* 

§  761.  The  water  must  be  appropriated  according  to  law.^One 
of  the  essential  elements  of  a  water  right  is  that  the  water  upon 
which  it  is  based  must  have  been  appropriated  according  to  the 

10  For  right  to  appropriate  for  Antonio  Water  Co.,  152  Cal.  618,  93 
power  purposes,  see  Sees.  695,  847-855.      Pae.  Rep.  881. 

For  the  pollution  of  water,  see  Sees.  is  Citing  Creighton  v.  Kaweah  Irr. 

1129-1147.  Co.,  67  Cal.  221,  7  Pae.  Rep.  658 ;  Wig- 

11  For  rights  of  subsequent  appro-  gins  t.  Muscupiabe  etc.  Co.,  113  Cal. 
priators,  see  Sees.  783-786.  182,  45  Pae.  Rep.  160,  32  L.  E.  A.  667, 

IS  Pomona  Land  &  Water  Co.  t.  San      54  Am.  St.  Eep.  337. 
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law  of  the  State  where  the  appropriation  is  made.^  An  un- 
lawful diversion  confers  no  right  and  is  actionable,  unless 
it  has  been  for  the  time,  and  has  all  of  the  elements  which  are 
required  to  acquire  a  right  by  prescription.^  If  there  is  a  statute 
or  a  water  code  in  the  State  where  the  appropriation  is  attempted, 
its  provisions  must  be  strictly  complied  with  in  order  to  secure 
the  benefits  allowed  under  it.^  To,  be  sure,  a  water  right  may  be 
acquired  by  the  mere  diversion  and  use  of  the  water  without  fol- 
lowing the  statutes  in  that  regard;  but  in  cases  of  this  character 
the  doctrine  of  relation  will  not  apply,  as  in  the  case  where 
the  statute  is  followed.*  All  of  the  subject  referred  to  in  this  sec- 
tion will  be  found  in  other  portions  of  this  work  and  there  treated 
more  fully. 

§  762.  It  is  but  a  conditional  possessory  right. — As  we  have 
seen  in  our  historical  review  of  the  subject  of  the  doctrine  of  ap- 
propriation, water  rights  originated  in  the  taking  possession  of 
the  waters  of  the  natural  streams  and  other  sources  of  water  sup- 
ply on  the  public  domain,  and  followed  in  that  respect  the  custom 
of  the  miners  in  taking  possession  of  mining  claims.  ^  Therefore, 
a  water  right  in  early  times  was  considered  and  was  merely  a 
possessory  right.  And  today  a  water  right  is  but  a  possessory  right. 
Upon  the  other  hand,  statutes  have  been  enacted  whereby  the 
owner  of  a  mining  claim  having  but  a  possessory  right  thereto  can 
secure  an  absolute  title  in  fee  to  the  same.^  There  is  no  law  whereby 
a  possessory  owner  of  a  water  right  can  secure  an  absolute  title  in 
fee  to  his  right.  The  title  to  a  water  right  has  never  been  "elevated 
to  the  dignity  of  a  fee."  ^    And,  furthermore,  the  right  is  but  a  con- 

1  For  definition  of  a  water  right,  For  appropriation  with  code,  see 
see  See.  759.                                                 Sees.  1349-1356. 

See,  also,  City  of  Helena  v.  Bogan,  ■*  For  appropriation  by  diversion  and 

26  Mont.  452,  68  Pae.  Kep.  798;  Id.,  use,  see  See.  730. 

27  Mont.  135,  69  Pae.  Bep.  709.  For   the    doctrine   of   relation,    see 
For  definition  of  appropriation  of  Sees.  742-756. 

water,  see  See.  587.  1  For  the  history  of  the  doctrine  of 

2  For  prescription,  see   Sees.   1033-      appropriation,  see  Sees.  595-626. 
1058.  2  For  sale  of  mining  lands,  see  Sees. 

For  remedies  for  unlawful  diversion,  440-443. 

see  Part  XHE.  3  As  held  by  Wiel  in  Water  Eights 

3  For  the  appropriation  of  water  in  Western  States,  1908,  See.  66, 
without  code,  see  Sees.  706-732.  where   he   says:      "It   was   called   a 
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ditional  possessory  right ;  the  possessory  right  depending  upon  the 
condition  that  all  of  the  water  claimed  under  the  right  is  con- 
tinually applied  to  some  beneficial  use  or  purpose.*  "With  the 
failure  to  comply  with  the  condition  of  use  for  a  certain  Hime  the 
right  terminates,  and  it  is  either  deemed  abandoned,^  or  forfeited 
under  a  statute,  as  the  case  may  be.^  This  is  as  it  should  be.  If 
the  law  were  otherwise,  and  if  a  person  could  secure  the  absolute 
title  in  fee  to  a  water  right,  caMing  for  a  definite  amount  of  water 
flowing  in  a  certain  stream,  and  then  continue  to  own  and  hold  the 
same,  and  that,,  too,  whether  he  applied  the  water  to  any  beneficial 
use  or  purpose  or  not,  and  thereby  prevent  others  from  using  the 
water,  it  would  subvert  and  overturn  the  whole  system  of  the 
doctrine  of  appropriation  as  it  is  in  force  today.  It  is  true  that 
a  water  right  has  acquired  the  dignity  of  real  property;'^  but  real 
property  is  owned  and  held  by  many  kinds  of  title,  the  one  high- 
est in  degree  being  an  absolute  title  in  fee  simple.  If  the  law 
remains  as  it  is  no  one  can  hope  to  secure  an  absolute  title  in  fee 
simple  to  a  water  right,  but  he  may,  as  long  as  he  complies  with 
the  condition  of  applying  the  water  claimed  to  some  beneficial  use 
or  purpose,  acquire  an  exclusive  possessory  right.® 

Some  of  the  decisions  and  statutes  term  a  water  right  a  privi- 
lege, franchise,  or  license.®  In  all  jurisdictions  a  water  right  is 
conditioned  as  to  its  continuance  upon  the  compliance  with  the 

'possessory  right,'  though  today  ele-  For  what  purposes  water  may  be 

vated  to  the  dignity  of  a  fee."   How-  appropriated,  see  Sees.  690-705. 

ever,  see  See.  67,  where  he  says:   "The  The  consummation  of  the  right  of 

right  is  conditional.   This  is  a  feature  appropriation,  Sees.  725-729. 

in  common  with  all  possessory  rights  Water  right  an  exclusive  right,  see 

on  the  public  domain."     The  writer  Sec.  760. 

of  this  does  not  recall  where  there  can  See,  also.  Conger  v.  "Weaver,  6  Cal. 

be  a  title  in  fee,  which  is  conditional  548,  65  Am.  Dee.  528,  1  Morr.  Min. 

and  based  only  upon  possession.  Eep.   594;    Thompson  v.  Lee,   8   Cal. 

4  See  upon  this  subject,  Sees.  727,  275,  1  Morr.  Min.  Rep.  610. 

728,  877,  911-916.  9  Conger  v.  Weaver,  6  Cal.  548,  65 

5  For  abandonment,  see  Sees.  1099-  Am.  Deo.  528,  1  Morr.  Min.  Eep.  594 ; 
1120.  Mitchell  v.  Amador  Canal  Co.,  75  Cal. 

6  For  forfeiture  under  statute,  see  483,  17  Pac.  Eep.  246;  Natoma  Water 
Sees.  1117-1120.  Co.  v.  Hancock,  101  Cal.  42,  31  Pac. 

T  Water    right    real    property,    see  Eep.  112,  35  Pac.  Eep.  334. 

Sees.  768,  769.  See,  also,   for  the   statutes  of  the 

8  That  a  water  right  is  but  a  pos-  various  States  relative  to  the  nature  of 

sessory  right,  see  Sec.  762.  a  water  right,  Part  XIV. 
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local  laws  of  the  State  wherein  the  same  is  situated.  And,  upon 
a  failure  to  comply  with  these  laws,  it  either  works  an  abandonment 
or  a  forfeiture  of  the  right.i° 

The  Act  of  Congress  of  1866  11  only  recognizes  the  right  as  a 
possessory  one:  "Whenever,  by  priority  of  possession,  rights  to 
the  use  of  water  .  .  .  have  Vfested  and  accrued,  .  .  .  the 
possessors  and  owners  of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same."  ^2 

§  763.  The  right  is  conditional  upon  continuous  use. — Not  only 
must  there  be  an  actual  application  of  the  water  to  some  beneficial 
use  or  purpose,  or  at  least  a  diversion  of  the  water  from  the  nat- 
ural stream  and  the  same  conducted  to  the  place  where  it  is  to 
be  used  ^  before  the  possessory  title  to  the  water  right  is  acquired, 
but  the  continuation  of  the  right  is  also  conditional  upon  the  con- 
tinuous use  of  the  water.  In  other  words,  the  right  is  merely 
usufructuary,  and  the  right  to  the  water  lasts  so  long  as  it  is  in 
actual  use  and  occupation,  but  no  longer.  The  property  in  the 
water  in  the  appropriator  ceases  the  instant  the  water  escapes  and 
is  out  of  his  possession,  and  another  man  may  appropriate  it  to 
his  own  use.2  The  same  is  true  also  as  to  the  water  right  itself.  If 
the  right  is  not  used,  or  rather,  if  the  water  claimed  under  the 
right  is  not  used  for  a  period  of  time  sufficient  to  work  an  aban- 
donment or  forfeiture,  the  right  ceases  in  the  original  appro- 
priator, and  the  water  claimed  by  him  under  it  may  be  appropriated 
by  others.  But  as  long  as  the  first  appropriator  holds  possession 
of  the  right  by  the  use  of  the  water  claimed  under  it  his  possessory 
title  is  good,  and  exclusive  in  himself,  as  against  all  later  comers, 

10  For  abandonment,  see  Sees.  1099-  Cal.  249,  58  Am.  Dee.  408,  15  Morr. 
1117.  Min.   Eep.    175;    Farmers'   Union   D. 

For  forfeiture,  see  Sees.  1118-1120.  Co.  v.  Eio  Grande  Canal  Co.,  37  Colo. 

11  For  Act  and  construction  thereof,  512,  86  Pao.  Eep.  1042;  Davis  v.  Gale, 
see  Sees.  611-619.  32  Cal.  26,  91  Am.  Dee.  554,  4  Morr. 

12  For  the  Act  of  1866,  and  its  eon-  Min.  Eep.  604;  Schultz  t.  Sweeney,  19 
struction,  see  Sees.  611-619.  Nev.  359,  11  Pac.  Eep.  253,  3  Am.  St. 

1  For  the  consummation  of  an  ap-  Eep.  888 ;  Colorado  Land  &  Water  Co. 
propriation,  see  Sees.  725-729.  v.  Eoeky  Ford  Canal  etc.  Co.,  3  Colo. 

2  Dougherty  v.  Creary,  30  Cal.  290,  App.  545,  34  Pac.  Eep.  580. 
89  Am.  Dee.  116;  Eddy  t.  Simpson,  3  See,  also,  Sees.  783-786. 
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and  the  water  right  arises  to  the  dignity  of  a  distinct,  exclusive 
usufructuary  estate.^ 

§  764.  The  right  exists  independent  of  the  right  to  the  ditch  or 
other  works. — ^A  water  right  is  a  species  of  property  in  and  of 
itself,  and  exists  separate  and  independent  of  the  right  to  the  ditch, 
canal,  reservoir,  or  other  works  constructed  to  divert,  conduct,  or 
store  the  water.  This  is  so,  although  they  may  be  all  owned  by 
the  same  person;  and  again,  the  water  right  may  be  owned  by 
one  person  and  the  ditch  or  other  works  by  another.  A  valid  water 
right,  although  intimately  related  to  and  connected  with  the  dam 
and  canal,  is  a  different  thing,  and  that,  too,  although  each  is 
necessary  to  make  the  other  available  and  useful.  They  are  each 
capable  of  several  and  distinct  injuries,  giving  rise  to  separate 
and  distinct  causes  of  action,  for  which  there  are  separate  and  dis- 
tinct remedies.!  As  was  said  in  an  early  California  case:  "The 
dam  and  canal  may  be  trespassed  upon,  broken  down,  destroyed, 
or  taken  into  possession  under  a  claim  of  right,  without  taking 
away  the  water,  or  preventing  its  use  in  any  other  mode  or  place, 
or  without  questioning  the  plaintiff's  right  to  it,  and  the  plaintiff 
may  have  his  cause  of  action  for  the  trespass,  or  to  recover  posses- 
sion of  the  land  constituting  the  dam  and  canal,  or  their  site ;  and 
the  water  may  also  be  diverted  and  taken  away  without  in  any 
way  disturbing  or  interfering  with  the  dam  and  canal.^  Owner- 
ship of  a  ditch  and  the  water  right  for  the  waters  to  flow  through 
the  ditch  may,  and  often  do,  exist  in  different  parties.  The  exist- 
ence of  the  one  right  does  not  necessarily  imply  the  existence  of 
the  other  right  in  the  same  party. "  ^    A  ditch  may  be  conveyed, 

3  For  the  nature  of  a  usufructuary  t.  Northern  Colo.  Irr.  Co.,  10  Colo.  582, 

right  under  the  common  law,  see  Book  17  Pac.  Eep.  487,  3  Am.  St.  Eep.  603. 
II,  Blackstone  Com.  p.  395.  Armstrong  v.  Larimer  Co.  D.  Co.,  1 

See,  also,  Coffin  v.  Left  Hand  D.  Co.,  Colo.  App.  49,  27  Pac.  Eep.  235;  Cash 

6  Colo.  443 ;  Hill  v.  Newman,  5  Cal.  v.  Thornton,  3  Colo.  App.  475,  34  Pac. 

445,  63  Am.  Dec.  140,  4  Morr.  Min.  Eep.  268. 

Eep.  513 ;  Nevada  etc.  Co.  v.  Kidd,  37  i  For  remedies,  see  Part  XIII. 

Cal.  282 ;  Eominger  v.  Squires,  9  Colo.  2  Nevada  etc.  Co.  v.  Kidd,  37  Cal. 

827,  12  Pac.  Eep.  213.  282. 

The  diversion  ripens  into  a  valid  ap-         3  Swank  v.  Sweetwater  Irrigation  & 

propriation   only  when   the   water   is  Power  Co.,  15  Idaho  383,  98  Pac.  Eep. 

utilized    by   the    consumer.     Wheeler  297. 
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reserving  the  water  "right,  or  the  water  right  may  be  com^eyed, 
reserving  the  ditch.*  Ditches  in  and  of  themselves  may  be  aban- 
doned without  there  being  an  abandonment  of  the  water  right,  and 
the  ditches  may  then  be  constructed  elsewhere  to  divert  the  water 
claimed.^  Ditches  may  also  be  constructed  by  parties  for  the  ex- 
press purpose  of  conveying  the  water  to  the  place  where  it  is  to 
be  used  by  other  owners  of  the  water  right.^  Although  the  title 
to  the  ditch  and  the  water  right  may  be  in  different  parties,  or 
they  may  be  held  by  one  and  the  same  party  and  are  separate  and 
distinct  property,  one  may  be  appurtenant  to  the  other.  And  it 
is  held  that  the  water  right  may  be  appurtenant  to  the  ditch,  if 
used  specifically  therewith;'^  and  also  that  the  ditch  may  be  ap- 


In  McLear  v.  Hapgood,  85  Gal.  555, 
24  Pao.  Eep.  788,  it  is  said:  "The 
ownership  of  this  diteh  is  entirely  dis- 
tinct from  the  right  to  divert  the  water 
of  the  stream." 

See,  also,  Zimmler  v.  San  Luis  Water 
Co.,  57  Cal.  221;  Ada  County  etc.  Co. 
V.  Farmers'  Canal  Co.,  5  Idaho  793, 
51  Pae.  Eep.  990,  40  L.  E.  A.  485; 
Stocker  v.  Kirtley,  6  Idaho  795,  59 
Pae.  Eep.  891;  Parke  t.  Boulware,  7 
Idaho  490,  63  Pae.  Eep.  1045. 

*  For  the  sale  and  conveyance  of 
water  rights,  see  Sees.  994-1032. 

See,  also,  Clifford  v.  Larrien,  2  Ariz. 
202, 11  Pae.  Eep.  397;  Ada  County  etc. 
Co.  V.  Farmers '  Canal  Co.,  5  Idaho  793, 
51  Pae.  Eep.  990,  40  L.  E.  A.  485; 
Sogers  V.  Eiverside  etc.  Co.,  132  Cal. 
9,  64  Pae.  Eep.  95;  Wold  T.  May,  10 
Wash.  157,  38  Pae.  Eep.  875. 

8  See  abandonment.  Sees.  1099-1117. 

See,  also,  for  change  of  point  of  di- 
version. Sees.  856-873;  McGuire  v. 
Brown,  106  Cal.  660,  670,  39  Pae.  Eep. 
1060,  30  L.  E.  A.  384;  Nichols  v.  Mc- 
intosh, 19  Colo.  22,  34  Pae.  Eep.  278; 
Gould  V.  Maricopa  Canal  Co.,  8  Ariz. 
429,  76  Pae.  Eep.  598. 

Where  one  constantly  uses  water  ap- 
propriated for  his  land,  but  from  time 


to  time  diverts  it  through  different 
ditches,  the  abandonment  of  one  ditch 
does  not  constitute  an  abandonment  of 
the  water  right,  so  long  as  the  water 
continues  to  be  diverted  through  an- 
other ditch.  Kleiusehmidt  v.  Greiser, 
14  Mont.  484,  35  Pae.  Eep.  5,  43  Am. 
St.  Eep.  652 ;  Wood  v.  Etiwanda  Wa- 
ter Co.,  147  Cal.  233,  81  Pae.  Eep.  512 ; 
Nichols  V.  Mcintosh,  19  Colo.  22,  34 
Pae.  Eep.  278. 

6  For  ditch  companies  as  carriers, 
see  Chap.  76. 

7  For  appurtenances,  see  Sees.  1005- 
1018;  Lower  Kings  etc.  Co.  v.  Kings 
Eiver  etc.  Co.,  60  Cal.  408;  Eeynolds 
V.  Hosmer,  51  Cal.  205,  1  Morr.  Min. 
Eep.  6;  Williams  v.  Harter,  121  Cal. 
47,  53  Pae.  Eep.  405,  where  it  was 
held  that,  where  a  water  right  has  been 
acquired  by  means  of  a  diteh  used 
in  carrying  the  water,  a  conveyance  of 
the  ditch  was  a  conveyance  of  the 
water  right. 

See,  also,  Jarvis  v.  State  Bank, 
22  Colo.  309,  45  Pae.  Eep.  505,  55  Am. 
St.  Eep.  129;  Willey  v  .Decker,  11 
Wyo.  496,  73  Pae.  Eep.  210,  100  Am. 
St.  Eep.  939 ;  Nevada  etc.  Co.  v.  Kidd, 
37  Cal.  282;  Nippel  v.  Forker,  9  Colo. 
App.  106,  47  Pae.  Eep.  766,  26  Colo. 
74,  56  Pae.  Eep.  577. 
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purtenant  to  the  water  right.^  A  decree  adjudicating  the  rights 
in  one  does  not  adjudicate  the  rights  in  the  other  unless  both  are 
the  subjects  of  the  action.^  The  revocation  of  a  license  to  con- 
struct a  ditch  does  not  affect  the  right  to  the  water  carried  through 
the  ditch.io 

§  765.  The  right  exists  independent  of  any  property  in  the 
channel  of  the  stream. — ^As  is  th^case  of  the  ditch  or  canal  or  other 
means  of  the  conveyance  of  the  water,  a  water  right  exists  inde- 
pendent of  any  property  right  which  may  be  acquired  in  the  chan- 
nel of  the  stream.  1  By  the  appropriation  itself  the  appropriator 
acquires  no  right  in  and  to  the  channel  of  the  stream  from  which 
the  appropriation  is  made.  The  channel  of  the  stream  is  land,  the 
title  to  which  can  only  be  acquired  from  the  Government  in  some 
way  provided  by  the  Federal  laws,  or  from  some  one  having  the 
title.  Mere  user  of  Government  land,  however,  long  continued, 
gives  no  title,  as  against  the  Government;  and,  where  the  use 
thereof  in  connection  with  an  irrigation  ditch  is  not  such  as  under 
the  law  gives  an  easement,  a  patent  thereof  passes  the  title  free 
of  any  right  on  account  thereof.  So  it  was  held  in  a  Colorado 
case  that,  where  a  river  flowing  over  Government  land  changes  its 
course,  the  abandoned  bed  becomes  part  of  the  surrounding  land 
and  passes  with  the  subsequent  patent  to  the  patentee ;  and,  after 
the  title  to  the  land  had  passed  from  the  Government  the  land  can 
be  burdened  by  a  right  of  way  for  water  only  by  consent  of  the 
owner,  or  by  proper  legal  proceedings.^  The  ruling  under  the 
facts  stated  in  the  Colorado  case  was  correct.  The  right  claimed 
was  more  in  the  nature  of  a  question  of  drainage  than  of  the  right 
to  conduct  the  water  in  the  channel  of  the  natural  stream  a  por- 
tion of  the  way  to  the  place  where  it  is  to  be  used,  where  such 

8  See  Sec.  1018.  See,  also,  Nippel  v.  Forker,  9  Colo. 

Jacob   V.  Lorenz,   98   Cal.   332,   33  App.  106,  47  Pae.  Eep.  766,  26  Colo. 

Pac.   Eep.    119,   where   it   was   said:  74,  56  Pae.  Eep.  577. 

' '  Appellant 's     contention     that     the  8  Parke  v.  Boulware,  7  Idaho  490, 

water  right  must  be  appurtenant  to  63  Pac.  Eep.  1045. 

a    certain    ditch   is    not    sound.     The  10  Ison  v.  Sturgill,  57  Ore.  109,  109 

water    right    is    the    principal  thing,  Pae.  Eep.  579,  110  Pae.  Eep.  535. 

and,    if    either  is  appurtenant  to  the  1  See  previous  Sec.  764. 

other,  the  ditch  is  appurtenant  to  the  2  Boglino  v.  Giorgetta,  20  Colo.  App. 

water  right."  338,  78  Pac.  Eep.  612, 


TITLE   TO  LAND   ON   STREAM  UNNECE8SAEY.  1323 

use,  under  the  law,  gives  an  easement.  That  the  channel  of  the 
stream  may  be  used  to  conduct  the  water  in  the  place  of  an  artificial 
ditch,  while  the  land  over  which  the  stream  flows  belongs  to  the 
Government,  has  been  generally  recognized  from  the  earliest  times 
as  a  permanent  easement.  And,  if  the  Government  afterward  dis- 
poses of  the  land,  the  grantees  take  it  subject  to  the  easement  of 
the  right  of  an  appropriator  to  so  convey  his  water,  the  same  as 
though  he  had  constructed  an  artificial  ditch  over  the  same  land 
for  that  purpose.^  This  right,  however,  is  as  separate  and  distinct 
from  the  water  right  as  it  is  separate  and  distinct  from  the  arti- 
ficial ditch  or  canal  or  other  works  discussed  in  the  preceding 
section.'* 

But  the  title  to  the  channel  of  a  non-navigable  stream  may  be 
acquired  from  the  Government  and  held  in  private  ownership. 
"Where  this  is  so  the  channel  may  be  sold  by  the  owner  without 
affecting  the  water  rights  of  himself  or  of  others.^ 

§  766.  Title  or  possession  of  land  on  stream  unnecessary. — Con- 
trary to  the  rule  of  riparian  rights  at  common  law,  where  the  right 
to  the  use  of  the  water  is  dependent  upon  the  ownership  of  the  land 
adjoining  which  or  through  which  the  stream  flows,i  a  water  right 
based  upon  the  doctrine  of  appropriation  in  the  Western  States 
does  not  depend  upon  the  legal  title,  nor,  in  fact,  upon  any 
title  to  or  the  possession  of  lands  on  the  streams  or  other 
bodies  of  water,  or  elsewhere.  But  a  water  right  is  simply  an  ex- 
clusive possessory  right,  acquired  by  the  diversion  of  the  waters 
of  a  stream  in  a  lawful  manner,  and  the  appropriation  consummated 
by  either  its  application  to  some  beneficial  use  or  purpose,  or  at  least 
conducted  to  the  place  where  it  is  to  be  used,  prior  to  its  appro- 
priation, diversion,  and  use  by  some  one  else.^    All  the  authorities 

3  Hoffman  V.  Stone,  7  Gal.  46 ;  Butte  5  Doyle  t.  San  Diego  etc.  Co.,  46 
Canal  etc.  Co.  v.  Vaughn,  2  Cal.  143,      Fep.  Eep.  709. 

10  Am.  Dee.  769,  4  Morr.  Min.  Rep.  i  See  Sees.  451,  458. 

552;  Campbell  v.  Flannery,  29  Mont.  For  irrigation  as  a  riparian  right, 

246,  74  Pao.  Rep.  450;  In  re  Nelson,  see  Sees.  498-525. 

27  Land  Deo.  511,  both  citing  Kinney  2  For  history  of  Arid  Region  Doo- 

on  Irr.,  1st  Ed.,  Sec.  246.  trine  of  appropriation,  see  Sees.  595- 

See,  also,  for  the  right  to  use  the  626. 

channel  of  natural  streams  for  con-  For  the  consummation  of  the  right, 

ducting  the  water,  Sees.  718-720,  832.  see  Sees.  725-729. 

4  See  Sec.  764. 
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agree  upon  the  proposition  that  it  is  unnecessary  that  the  appro- 
priator  in  order  to  be  entitled  to  the  use  of  the  water,  as  at  com- 
mon law,  should  have  located  or  taken  possession  of  any  tract  or 
parcel  of  the  public  domain  bordering  upon  the  stream  from  which 
the  appropriation  is  made.  A  valid  appropriation  may  be  made 
for  the  irrigation  of  lands,  or  for  any  other  beneficial  use,  not  situ- 
ated upon  or  near  the  stream  from  which  the  water  is  taken.  The 
very  object  of  the  appropriation  «Qay  be  to  conduct  the  water  from 
the  stream  through  a  ditch  or  canal,  across  the  intervening  lands, 
to  irrigate  a  tract  of  land  which  the  appropriator  possesses  far 
from  the  natural  stream,  or  to  work  a  mining  claim  or  run  a  mill.^ 
In  other  words,  the  universal  rule  is  that  a  water  right,  or  the  right 
to  the  use  of  the  water,  under  the  doctrine  of  appropriation,  is  not 
in  any  way  dependent  upon  the  locus  of  its  application  to  the  bene- 
ficial use  designed.* 

§  767.  Title  or  possession  to  any  land  unnecessary. — ^Not  only  is 
it  unnecessary  for  the  owner  of  a  water  right,  under  the  doctrine 
of  appropriation,  to  own  or  possess  land  adjoining  the  stream  from 
which  the  water  is  taken,  as  stated  in  our  last  seetion,i  but  a  per- 
fect title  to  a  water  right  may  be  had  'and  maintained  without 
the  owner  thereof  having  the  title  to,  or  in  the  possession  of,  any 
land  anywhere,  with  the  bare  exception  of  the  easement  or  other 

8  Willey  V.   Decker,   11  Wyo.   496,  gated  are  not  located  on  the  banks 

73  Pao.  Eep.  210,  110  Am.  St.  Eep.  of  the  stream. 

939;  Nevada  Diteli  Co.  t.  Bennett,  30  See,  also,  Sec.  767. 

Ore.  59,  45  Pao.  Eep.  472,  60  Am.  St.  *  <^°®^  ^-  ^^eft  Hand  D.  Co.,  6  Colo. 

Eep.  777,  both  citing  Kinney  on  Irr.,  ^^^>   '^"'^  "*  SterUng  v.  Pawnee  D. 

1st   Ed.,   Sec.   156;    and,   in  the  last  ^^-   ^°-'  ^^  ^°^°-  ^^l,  94  Pac.  Eep. 

■/:.  -i  ■        -^      <<  A    ^         *v  ,  339;  15  L.  E.  A.,  N.  S.,  238;  Offield 

case  cited  it  IS  said:     "And  we  think  ',      „,    _,    ,      „„„    '„  _        _ 

...              ,   ,  .  V.   Ish,   21  Wash.   277,   57  Pae.  Eep. 

this  proposition  is  conceded  in  every  „._      „         ,      ,             x   jij.   n-     j   t> 

^    ^                                                  '  809;    Oppeulander   v.   Left   Hand  D. 

jurisdiction  where  the  doctrine  is  to  (,^^  ^g  ^^^^    ^^g,  31  Pac.  Eep.  854; 

any  extent  enforced."  Thomas  v.  Guiraud,  6  Colo.  530;  Ma- 
Coffin  V.  Left  Hand  D.  Co.,  6  Colo,  toney   v.   Neiswanger,    6   Idaho   750, 

443 ;  Hammond  v.  Eose,  11  Colo.  524,  59  Pae.  Eep.   651,  where  the  appro- 

19  Pac.  Eep.  466,  7  Am.  St.  Eep.  258,  priator  made  a  mistake  and  irrigated 

where  it  was  held  that  the  valid  ap-  the  wrong  land. 

propriation  of  the  waters  of  a  stream.  See,   also,   for  place   of  use.   Sees. 

to  the  exclusion  of  a  riparian  owr^r,  867,  868,  871,  872. 

may  be  made  for  the  purpose  of  irri-  Tor  change  of  use,  see  Sees.  869-871. 

gation,  although  the  lands  to  be  irri-  1  See  Sec.  766. 
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right  of  way  for  the  ditch  or  canal  to  conduct  the  water  to  the 
place  of  iise.2  "While  the  common  law  requires  ownership  or  the 
possession  of  land  adjoining  the  stream  in  order  to  acquire  a  ripa- 
rian right  to  the  use  of  the  water,3  the  Arid  Region  Doctrine  of 
appropriation  is  the  doctrine  of  the  separate  ownership  of  the  land 
and  the  water  right.  Hence  it  follows  that  a  good  title  to  a  water 
right  may  be  had  without  the  owner  thereof  having  the  title  or 
possession  of  any  land,  except  the  ditch  or  canal;  and,  upon  the 
other  hand,  if  the  water  of  a  certain  stream  has  all  been  appro- 
priated before  the  settlement  of  the  land  upon  its  banks,  even  in 
those  States  which  recognize  both  the  common  law  of  riparian  rights 
and  the  doctrine  of  appropriation,  the  settlers  who  afterward  be- 
come the  riparian  owners  may  acquire  no  right  to  the  use  of  the 
water.*  In  fact,  it  has  been  held  by  the  Supreme  Court  of  the 
United  States  that  corporations  may  be  organized  for  the  express 
purpose  of  appropriating  the  waters  of  some  stream,  and  selling 


For  the  rule  nnder  the  conuuon  law, 
see  Sees.  451,  458. 

2  For  rights  of  way,  see  Sees.  927- 
993. 

See,  also.  Sees.  1045,  1063-1086. 

s  See  Sees.  451,  458. 

4  Irwin  V.  Phiffips,  5  Cal.  140,  63 
Am.  Dec.  113,  15  Morr.  Man.  Eep.  178; 
WiUey  v.  Decker,  11  Wyo.  496,  73  Pao. 
Eep.  210,  100  Am.  St.  Eep.  939;  Craw- 
ford Co.  V.  Hathaway  (Hall),  60  Neb. 
754,  84  N.  W.  Eep.  271;  Hammond 
V.  Eose,  11  Colo.  524,  19  Pae.  Eep. 
466,  7  Am.  St.  Eep.  258;  Coffin  v. 
Left  Hand  D.  Co.,  6  Colo.  443; 
Thomas  v.  Guiraud,  6  Colo.  530 ;  Ne- 
vada D.  Co.  V.  Bennett,  30  Ore.  59, 
45  Pae.  Eep.  472,  60  Am.  St.  Eep.  477; 

Elliott  V.  Whitmore,  Utah  , 

24  Pae.  Eep.  673;  Santa  Paula  Water- 
works v.  Peralta,  113  Cal.  38,  45  Pae. 
Kep.  168;  Smith  v.  Deniff,  24  Mont. 
20,  60  Pae.  Eep.  398,  50  L.  E.  A.  737, 
81  Am.  St.  Eep.  408;  Calkins  v.  Soro- 
sis  etc.  Co.,  150  Cal.  426,  88  Pae.  Eep. 
1094;  Tenem  D.  Co.  v.  Thorpe,  1 
Wash.  566,  20  Pae.  Bep.  588,  whero 


it  was  held  that,  conceding  that  the 
statutes  of  Washington  Territory  of 
1873  do  not  extend  the  right  to  appro- 
priate waters  to  any  except  land- 
owners, they  are  not  intended  to  re- 
strict the  right  of  prior  appropriation 
as  it  existed  by  the  local  customs  and 
under  the  decisions  of  the  courts,  by 
whieh  it  was  immaterial  whether  the 
appropriator  was  a  land-owner  or  not. 

Strickler  v.  Colorado  Springs,  16 
Colo.  61,  26  Pae.  Eep.  313,  25  Am. 
St.  Eep.  245;  Hard  v.  Boise  etc.  Co., 
9  Idaho  589,  76  Pae.  Eep.  331,  65 
L.  E.  A.  407;  Union  M.  &  M.  Co.  v. 
Dangberg,  81  Fed.  Eep.  73;  Hayes 
V.  Buzzard,  31  Mont.  74,  77  Pae.  Eep. 
423;  Frank  v.  Hicks,  4  Wyo.  502, 
35  Pae.  Eep.  475,  1025;  Sayre  v. 
Johnson,  33  Mont.  15,  81  Pae.  Eep. 
389;  Johnston  v.  Little  Horse  Cr.  Irr. 
Co.,  13  Wyo.  208,  79  Pae.  Eep.  22, 
70  L.  E.  A.  341,  110  Am.  St.  Eep.  986; 
Hawaiian  etc.  Co.  t.  Wailuku  etc.  Co., 
15  Hawn.  675. 

For  water  rights  as  appurtenances 
inseparable  from  the  land,  see  Sees. 
1015,  1013. 
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the  water  to  consumers;  that  the  corporations  need  not  own  or 
possess  any  land  except  the  bare  right  of  way  for  their  ditch,  nor 
need  the  stockholders  of  the  corporation  be  a  combination  of  land 
OAvners.s  However,  because  the  owner  of  a  water  right  is  not 
required  to  own  land  in  connection  therewith  does  not  dispense 
with  the  rule  that  all  of  the  water  appropriated  must  be  used  by 
some  one  for  some  beneficial  purpose  in  order  to  hold  the  water 
right.  6  » 


§  768.  A  water  right  is  property. — The  distinct,  exclusive,  usu- 
fructuary estate  acquired  by  an  appropriator  to  the  use  of  water, 
by  its  lawful  appropriation,  is  property  of  the  highest  order,  and 
oftentimes  of  the  highest  value.  The  water  right  is  protected  by  the 
law  as  such,  and  is  subject  to  all  of  the  usual  incidents  of  property. 
This  property  right  in  water  is  as  important,  as  valuable,  and  as 
extensive  as  the  use  to  which  it  is  applied,  and  especially  so  where 
that  use  is  the  irrigation  of  lands.  The  land  is  comparatively  value- 
less without  the  water  to  irrigate  it.  Without  the  water  it  can  be 
purchased  for  from  $1.00  to  $2.00  per  acre,  but  with  the  water  its 


B  Gutierres  v.  Albuquerque  Land  &. 
Irr.  Co.,  188  TJ.  &.  545,  47  L.  Ed.  588; 
affirming  10  N.  M.  77,  61  Pae.  Rep. 
357,  where  Mr.  Justice  White,  ia  ren- 
dering the  opinion  of  the  Supreme 
Court  of  the  TJmted  States,  said:  "We 
perceive  no  merit  in  the  contention 
that  the  proviso  in  the  Desert  Land 
Act  of  March  3,  1877,  declaring  that 
surplus  water  on  the  public  domain 
shall  remain  and  be  held  free  for  the 
appropriation  and  use  of  the  public 
for  irrigation,  mining,  and  manufac- 
turing purposes,  is  an  expression  of 
the  win  of  Congress  that  aU  public 
waters  within  its  control  or  the  con- 
trol of  a  legislative  body  of  its  ctea- 
tion,  must  be  directly  appropriated  \>j 
the  owners  of  the  land  upon  which  a 
beneficial  use  of  water  is  to  be  made, 
and  that  in  consequence  a  territorial 
legislature  can  not  lawfully  empower 
a  corporation,  such  as  the  appellee,  to 
become  an  intermediary  for  furnishing 


water  to  irrigate  lands  of  third  par- 
ties." And  the  Court  held  that  the 
finding  of  the  Court  Below  that  "sur- 
plus ' '  water  existed  negatived  the  idea 
that  any  legitimate  appropriation  of 
water  which  can  be  made  by  the  com- 
pany can  in  anywise  violate  the  rights 
of  others,  apd  therefore  holding  that 
a  legal  appropriation  could  be  made 
by  the  company,  although  it  did  not 
use  the  water,  but  sold  it  to  others 
who  did. 

For  appropriation  of  water  for  sale, 
see  Sec.  703. 

For  sale  and  conveyance  of  water 
rights,  see  Sees.  994-1032. 

For  water  rights  as  an  appurtenance 
to  land,  see  Sees.  1009-1018. 

Eights  of  private  corporations,  see 
Chaps.  72-77. 

8  See  for  purposes  for  which  water 
may  be  appropriated.  Sees.  690-705. 

That  the  water  must  be  used  for  a 
beneficial  purpose,  see  Sees.  874-916. 
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value  at  once  jumps  from  the  above  prices  to  $100  to  $200  per  acre, 
and  sometimes  to  a  very  much  higher  price.  The  property  in  a 
water  right  consists  not  alone  in  the  amount  of  water  claimed 
under  an  appropriation,  but  also  in  the  priority  of  the  appropria- 
tion. And  it  very  often  happens  that  the  chief  value  of  an  appro- 
priation consists  in  its  priority  over  other  appropriations  from  the 
same  stream.  Hence,  to  deprive  one  of  his  priority  to  appropriate 
would  be  to  deprive  him  of  a  most  valuable  property  right.  ^  A 
perfected  water  right  is  a  vested  property  right  and  its  value 
capable  of  estimation  in  money,  and  one  which  the  law  protects.^ 
A  water  right  is  such  a  property  right  that  it  comes  clearly  within- 
the  Constitutional  provisions  that  property  shall  not  be  taken  or 
damaged  for  public  or  private  use,  except  upon  due  process  of 
law  and  upon  just  compensation.^     A  water  right  is  such  prop- 


1  Nichols  V.  Mcintosh,  19  Colo.  22, 
34  Pae.  Eep.  278;  Union  Colony  v. 
Elliott,  5  Colo.  371;  Strickler  v.  Colo. 
Sprs.,  16  Colo.  61,  26  Pae.  Eep.  313, 
25  Am.  St.  Eep.  245;  Wyatt  v.  Lari- 
mer &  Weld  Irr.  Co.,  18  Colo.  298,  33 
Pae.  Eep.  144,  36  Am.  St.  Eep.  280; 
Ft.  Morgan  etc.  Co.  v.  South  Platte 
D.  Co.,  18  Colo.  1,  30  Pae.  Eep.  1032, 
36  Am.  St.  Eep.  259;  Cash  v.  Thorn- 
ton, 3  Colo.  App.  475,  34  Pae.  Eep. 
268;  Montpelier  Mill  Co.  v.  Mont- 
pelier,  19  Idaho  212,  113  Pae.  Eep. 
741;  Prank  v.  Hicks,  4  Wyo.  502,  35 
Pae.  Eep.  475,  1025;  Coffin  v.  Left 
Hand  D.  Co.,  6  Colo.  443;  Wheeler 
V.  Northern  Colo.  Irr.  Co.,  10  Colo.  582, 
17  Pae.  Eep.  487,  3  Am.  St.  Eep.  603; 
Eominger  v.  Squires,  9  Colo.  327,  12 
Pae.  Eep.  213;  City  of  Denver  v. 
Bayer,  7  Colo.  113,  2  Pae.  Eep.  6; 
Dalton  v.  Bowker,  8  Nev.  190;  Crip- 
pen  V.  Comstoek,  17  Colo.  App.  89,  66 
Pae.  Eep.  1074;  Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  Eep. 
286. 

Eights  to  the  use  of  water  for  bene- 
ficial purposes,  whatever  the  use  may 
be,  are  property  in  the  fuU  sense  of 
that  term.    Town  of  Sterling  v.  Paw- 


nee ete.   Co.,   42   Colo.   421,   94   Pae. 
Eep.  431,  15  L.  E.  A.,  N.  S.,  238. 

2  Waha  V.  Lewiston  Co.  (Idaho),  158 
Fed.  Eep.  137. 

The  right  to  the  use  of  water  when 
acquired  by  appropriation,  is,  in  its 
nature,  a  property  right,  and  becomes 
a  superior  and  better  title  to  the  use 
and  enjoyment  of  such  water  than 
that  of  a  riparian  proprietor  whose 
right  attaches  subsequently.  Crawford 
Co.  V.  Hathaway  (Hall),  67  Neb. 
325,  98  N.  W.  Eep.  781,  60  L.  E.  A. 
889,  108  Am.  St.  Eep.  647. 

3  Fisher  v.  Bountiful  City,  21  Utah 
29,  59  Pae.  Eep.  520;  Armstrong  v. 
Larimer  County  D.  Co.,  1  Colo.  App. 
49,  27  Pae.  Eep.  235;  Nichols  v.  Mc- 
intosh, 19  Colo.  22,  34  Pae.  Eep.  278 ; 
Town  of  Sterling  v.  Pawnee  etc.  Co., 
42  Colo.  421,  94  Pae.  Eep.  339,  15 
L.  E.  A.,  N.  S.,  238;  Mohl  v.  Lamar 
Canal  Co.,  128  Fed.  Eep.  776. 

A  clear  distinction  exists  and  should 
be  drawn  between  the  rights  that  a 
party  acquires  by  contract  with  a  canal 
company,  whereby  he  purchases  a 
water  right  sufficient  for  the  irrigation 
of  his  land,  and  the  rights  acquired  on 
the  other  hand  under  See.  4,  Art.  15, 
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erty  that  it  is  capable  of  being  estimated  in  money.*  And  one  who 
lias  acquired  a  legal  water  right  ban  only  be  deprived  of  it  by  his 
own  voluntary  act  in  conveying  it  to  others,^  by  abandonment,^ 
forfeiture  under  some  statute,'^  or  by  operation  of  law.  And,  as 
long  as  one  is  the  owner  of  a  valid  water  right  it  is  such  a  property 
right  that  he  has  the  right  to  exercise  complete  dominion,  control, 
and  management  thereof.^  The  owner  may  change  the  use  of  the 
water  to  any  other  beneficial  use,  so  long  as  the  change  does  not 
interfere  with  the  vested  rights  of  others.^ 

Having  seen  that  a  water  right  is  a  property  right,  we  wiU  now 
.discuss  the  class  of  property  to  which  it  belongs.^'' 


§  769.  A  water  right  is  real  property. — ^Having  seen  that  a 
water  right  is  a  property  right  of  high  order,i  it  remains  to  deter- 
mine the  class  to  which  it  belongs.  A  water  right  has  none  of  the 
characteristics  of  personal  property,  although  some  of  the  early 
statutes  declared  that  it  might  be  deemed  such  property.^  It  is 
generally  conceded  by  aU  of  the  authorities  that  a  water  right,  or 


Const,  of  Idaho.  Knowles  T.  New 
Sweden  Irr.  Diat.  16  Idaho  217,  101 
Pae.  Rep.  81. 

See,  also,  Lamar  etc.  Co.  v.  Amity 
etc.  Co.,  26  Colo.  370,  58  Pac.  Eep. 
660,  77  Am.  St.  Eep.  261;  Montpelier 
etc.  Co.  V.  Montpelier,  19  Idaho  212, 
113  Pae.  Bep.  741;  Miller  v.  Wheeler, 
54  Wash.  429,  103  Pae.  Rep.  641,  23 
L.  R.  A.,  N.  S.,  1065. 

4  Waha-Lewistou  etc.  Co.  v.  Lewiston 
etc.  Co.,  158  Fed.  Eep.  137. 

5  For  the  sale  and  cnnveyaneo  of 
water  rights,  see  Sees.  994-1032. 

' '  The  water  in  the  stream  is  not 
his  property,  but  his  right  to  use  that 
water,  based  upon  his  prior  appropri- 
ation, for  beueflcial  purposes,  is  a 
property  right,  and,  as  such,  is  capable 
of  transfer."  Johnston  v.  Little 
Horse  Cr.  Irr.  Co.,  13  Wyo.  208,  79 
Pae.  Rep.  22,  110  Am.  St.  Rep.  986, 
70  L.  R.  A.  341. 

See,  also.  Hard  v.  Boise  etc.  Co., 
9   Idaho   589,   76  Pac.  Bep.   331,   65 


L.  R.  A.  407;  Frank  v.  Hicks,  4  Wyo. 
502,  35  Pae.  Rep.  475,  1025;  Boise 
City  etc.  Co.  v.  Stewart,  10  Idaho  38, 
77  Pae.  Rep.  25,  321. 

For  the  right  to  sell  and  transfer 
a  water  right,  see  Sees.  994-1018. 

That  the  water  right  is  not  an  in- 
separable appurtenance  to  land,  see 
Sees.  1015,  1016. 

6  For  abandonment,  see  Sees.  1099- 
1117. 

7  For  forfeiture,  see  Sees.  1118-1120. 

8  Fisher  v.  Bountiful  City,  21  Utah 
29,  51  Pac.  Eep.  520. 

9  For  the  change  of  the  use  of 
water,  see  Sees.  869-872. 

10  See  Sees.  769-771. 

1  See  See.  768. 

2  ' '  Such  right  may  be  appurtenant 
to  the  land  upon  which  such  water  is 
used,  or  it  may  be  personal  property, 
at  the  option  of  the  rightful  owner 
of  such  right. ' '  Comp.  Laws  of  Utah, 
1888,  p.  135. 
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an  interest  in  a  water  right,  is  real  property,  and  it  is  so  treated 
under  all  the  rules  of  law  appertaining  to  such  property.^  It  was 
held  in  a  recent  Idaho  case  *  that  under  the  laws  of  that  State  a 
water  right  is  real  property,  and  one  who  actually  diverted  the 
water  of  a  stream  and  applied  the  same  to  a  beneficial  purpose  is 
in  actual  possession  of  such  real  property,  and  this  possession  con- 
stitutes actual  notice  to  any  subsequent  appropriator  of  the  water 
of  the  same  stream,  or  to  any  person  who  subsequently  applies  to 
the  State  Engineer  for  a  permit  to  appropriate  and  divert  the 
water  of  the  same  stream,  the  Court  saying:  "But  w.here  one  has 
actually  diverted  water,  and  is  using  it,  the  right  to  its  use  may, 
by  analogy,  be  likened  unto  the  doctrine  that  one  purchasing  real 
estate  must  take  notice  of  the  rights  of  those  in  possession,  not- 
withstanding the  recording  statutes."  5 


SHiU  v.  Newman,  5  Cal.  445,  63 
Am.  Dee.  140,  4  Morr.  Min.  Rep.  513; 
Lower  Kings  River  ete.  Co.  t.  Kings 
River  etc.  Co.,  60  Cal.  408;  Pudickar 
V.  East  Riverside  Irr.  Dist.  109  Cal.  29, 
41  Pac.  Rep.  1024;  Lux  v.  Haggin, 
69  Cal.  255,  4  Pac.  Rep.  919,  10  Pao. 
Rep.  674;  Jerrett  v.  Mahan,  20  Nev. 
89,  17  Pac.  Rep.  12;  Kidd  v.  Laird, 
15  Cal.  161,  76  Am.  Dec.  472,  4  Morr. 
Min.  Rep.  571;  Butte  T.  M.  Co.  v. 
Morgan,  19  Cal.  609,  4  Morr.  Min. 
Rep.  583;  Lick  v.  Madden,  25  Cal. 
202;  HUl  v.  Smith,  27  Cal.  476;  Id., 
32  Cal.  166,  4  Morr.  Min.  Rep.  597; 
Barkley  v.  Tieleke,  2  Mont.  59,  4  Morr. 
Min.  Eep.  666;  Smith  v.  O'Hara,  43 
Cal.  371,  1  Morr.  Min.  Eep.  671;  Card 

V.   Thompson,   Idaho  ,   123 

Pac.  Rep.  497;  Last  Chance  etc.  Co., 
V.  Emigrant  D.  Co.,  129  Cal.  277,  61 
Pac.  Eep.  960;  Hayes  v.  Fine,  91  Cal. 
391,  27  Pac.  Eep.  772;  Oneto  v.  Eest- 
ano,  78  Cal.  374,  20  Pac.  Eep.  743 ;  Id., 
89  Cal.  63,  26  Pac.  Eep.  788 ;  Dorris  v. 
SulUvan,  90  Cal.  279,  27  Pao.  Eep. 
216;  South  Tule  etc.  Co.  v.  King,  144 
Cal.  450,  77  Pac.  Rep.  1032;  Standart 
V.  Round  Valley  Co.,  77  Cal.  399,  19 
Pac.  Rep.  689;  Stanislaus  Water  Co 
84 — ^Kln.  on  Irr. 


V.  Bachman,  152  Cal.  716,  93  Pac. 
Rep.  858,  15  L.  E.  A.,  N.  S.,  359; 
Santa  Paula  etc.  Co.  v.  Peralta,  113 
Cal.  38,  45  Pao.  Rep.  168;  Rickey 
ete.  Co.  T.  Miller,  152  Fed.  Rep.  14, 
81  C.  C.  A.  207;  Travelers  Ins.  Co. 
V.  Childs,  25  Colo.  360,  54  Pac.  Rep. 
1020,  where  it  is  said:  "Under  our 
decisions  a  water  right  is  real  estate, 
not  personal  property." 

See,  also,  Wyatt  v.  Larimer  &  Weld 
Irr.  Co.,  18  Colo.  298,  33  Pac.  Rep. 
144,  36  Am.  St.  Eep.  280;  Talcott 
V.  Mastin,  20  Colo.  App.  488,  79  Pac. 
Eep.  973 ;  Burnham  v.  Preeman,  11 
Colo.  601,  19  Pac.  Eep.  761;  Farmers' 
etc.  Co.  V.  New  Hampshire  etc.  Co., 
40  Colo.  467,  92  Pac.  Eep.  290;  Ada 
County  etc.  Co.  v.  Farmers'  Canal  Co., 
5  Idaho  793,  51  Pac.  Eep.  990,  40  L. 
E.  A.  485;  Middle  Creek  D.  Co.  v. 
Henry,  15  Mont.  558,  39  Pac.  Eep. 
1054;  Farmers'  Irr.  Dist.  v.  Frank, 
72  Neb.  136,  100  N.  W.  Eep.  286. 

For  a  water  right  as  an  appurte- 
nance to  land,  see  Sees.  1005-1018. 

4  Nielson  v.  Parker,  19  Idaho  727, 
115  Pac.  Eep.  488. 

5  See,  also,  California  •  ete.  Co.  v. 
County  of  Los  Angeles,  10  Cal.  App. 
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A  water  right  is  an  inheritable  estate,  and,  being  real  property, 
upon  the  death  of  the  owner,  passes  to  his  heirs  or  devisees,  subject 
only  to  the  payment  of  his  debts.  Hence  it  therefore  follows  that 
an  action  to  quiet  title,  or  to  recover  possession,  does  not  lie  at  the 
instance  of  the  administrator.^  However,  an  inchoate  or  incom- 
plete right  is  not  real  property.  It  is,  therefore,  held  that  a  water 
permit  granted  under  the  laws  of  the  State  of  Idaho  is  not  real 
property,  nor  is  it  an  appropriaJ;ion  of  the  public  waters  of  the 
State,  but  it  is  simply  the  consent  given  by  the  State  to  make  an 
appropriation,  and  therefore  acquire  real  property.'^  However,  at 
the  instance  of  the  proper  party  ^  a  suit  to  quiet  title  to  a  water 
right  for  irrigation  purposes,  and  to  determine  the  right  to  divert 
the  waters  from  a  stream  for  such  purposes,  is  in  the  nature  of  an 
action  to  quiet  title  to  real  estate.^    And,  in  an  action  to  quiet  title. 


185,  101  Pae.  Eep.  547;  Fudickar  T. 
East  Riverside  Irr.  Dis.  109  Cal.  29, 
41  Pac.  Eep.  1024;  Hayes  v.  Pine, 
91  Cal.  391,  27  Pao.  Eep.  772;  Dorris 
V.  Sullivan,  90  Cal.  279,  27  Pae.  Eep. 
216;  Farmers'  etc.  Co.  v.  New  Hamp- 
shire etc.  Co.,  40  Colo.  467,  92  Pao. 
Eep.  290;  Stanislaus  Water  Co.  T. 
Bachman,  152  Cal.  716,  93  Pac.  Eep. 
858,  15  L.  E.  A.,  N.  S.,  359;  Gleason 
V.  Hill,  65  Cal.  17,  2  Pac.  Eep.  413; 
South  Tule  etc.  Co.  v.  King,  144  Cal. 
450,  77  Pae.  Eep.  1032 ;  Bates  v.  Hall, 
44  Colo,  360,  98  Pae.  Eep.  3;  Davis 
V.  Eandall,  44  Colo.  488,  99  Pae.  Eep. 
323;  Wyatt  v.  Larimer  etc.  Co.,  18 
Colo.  298,  33  Pac.  Eep.  144,  36  Am. 
St.  Eep.  280;  Knowles  v.  New  Sweden 
Irr.  Dist.,  16  Idaho  217,  101  Pac.  Eep. 
81;  Hall  v.  Blackman,  8  Idaho  272, 
68  Pae.  Eep.  19;  Taylor  v.  Hulett, 
15  Idaho  265,  97  Pae.  Eep.  37,  19  L. 
E.  A.,  N.  S.,  535;  Ada  County  Farm- 
ers' Irr.  Co.  V.  Farmers'  etc.  Co.,  5 
Idaho  793,  51  Pae.  Eep.  990,  40  L. 
E.  A.  485;  McGinness  v.  Stanfield,  6 
Idaho  372,  55  Pac.  Eep.  1020;  Hale 
V.  Jefferson  County,  39  Mont.  137,  101 
Pao.  Eep.  973 ;  Eickey  etc.  Co.  v.  Miller 
&  Lux,  152  Fed.  Eep.  11,  81  C.  C.  A. 


207 ;  Conant  v.  Deep  Creek  etc.  Co.,  23 
Utah  627,  66  Pac.  Eep.  188,  90  Am. 
St.  Eep.  721. 

6  Travelers  Ins.  Co.  v.  Childs,  25 
Colo.  360,  54  Pae.  Eep.  1020. 

7  Speer  v.  Stephenson,  16  Idaho  707, 
102  Pac.  Eep.  365. 

In  a  recent  case  in  California,  it 
was  held  that  an  appropriator 's  right, 
pending  the  determination  of  his  ap- 
plication to  use  public  lands,  was  an 
' '  interest  in  real  property. ' '  And  the 
Court  said :  ' '  The  person  who  has 
an  interest  in  real  property  may  main- 
tain an  action  to  determine  the 
validity  of  a  eonfiieting  claim  which 
is  adverse  to  his  own  claim."     Inyo 

Consolidated  Water  Co.  v.  Jess,  

Cal.  ,  119  Pac.  Eep.  934. 

8  For  parties   to   actions,   see  Part 

xin. 

9  Eickey  etc.  Co.  v.  Miller,  152  Fed. 
Eep.  11,  81  C.  C.  A.  207.  An  action 
to  quiet  and  determine  title  and  to  es- 
tablish the  right  to  divert  and  use 
water  for  such  purposes  is  in  the  na- 
ture of  an  action  to  quiet  title  to  real 
estate.  Conant  v.  D,eep  Creek  etc.  Co., 
23  Utah  627,  66  Pac.  Eep.  188,  90  Am. 
St.  Eep.  721;   Gutheil  Park  Inv.  Co. 
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brought  by  an  irrigation  company,  it  is  immaterial  whether  the 
company  owned  the  water  right  in  question,  or  merely  distributes 
the  water  to  the  stockholders,  who  were  the  owners  of  the  right 
before  the  company  was  organized.!"  So,  a  water  right  being  real 
property,  a  justice  of  the  peace  has  no  jurisdiction  over  an  action 
for  the  diversion  of  the  water.  ^^  An  injury  to  a  water  right  or  a 
wrongful  diversion  of  the  water  is  an  injury  to  real  property,  and 
a  proper  action  may  be  maintained  for  the  same.^^  And,  where  the 
injury  and  the  property  are  both  in  the  same  county,  an  action 
must  be  brought  in  the  county  where  the  land  is  situated- ^^  But, 
where  water  is  wrongfully  diverted  in  one  county  to  the  injury  of 
plaintiff's  rights  in  another,  it  constitutes  one  cause  of  action 
and  the  plaintiff  may  elect  in  which  county  he  will  bring  the 
action.!*  Upon  the  question  of  the  sale  or  transfer  of  a  water 
right,  it  being  a  species  of  realty  requires  for  its  valid  transfer 
the  same  form  and  solemnity  as  is  necessary  for  the  conveyance 
of  any  other  real  estate.!^    It  is  also  such  a  right  that  in  the  case 


▼.  Town  of  Montelair,  32  Colo.  420, 
76  Pac.  Eep.  1050;  Grand  Val.  Irr. 
Co.  V.  Lesher,  28  Colo.  273,  65  Pac. 
Eep.  44;  Pacific  etc.  Co.  t.  Sausalito 
etc.  Co.,  98  Cal.  487,  33  Pac.  Eep.  322; 
Pritts  V.  Camp,  94  Cal.  393,  29  Pac. 
Eep.  867;  Taylor  v.  Hulett,  15  Idaho 
265,  97  Pac.  Eep.  37,  19  L.  E.  A., 
N.  S.,  535. 

For  actions  to  quiet  title,  see  Chap. 
79. 

10  Arroyo  Ditch  &  Water  Co.  v. 
Baldwin,  155  Cal.  280,  100  Pac.  Eep. 
874. 

See  for  rights  of  ditch  and  canal 
companies,  Chaps.  72-77. 

liHiU  V.  Newman,  5  Cal.  445,  63 
Am.  Dee.  140,  4  Morr.  Min.  Eep.  513. 

See,  also,  Pacific  etc.  Club  v.  Sausa- 
lito etc.  Co.,  98  Cal.  487,  33  Pac.  Eep. 
322. 

12  Last  Chance  D.  Co.  v.  Emigrant 
D.  Co.,  129  Cal.' 277,  61  Pac.  Eep.  960. 

18  Pacific  etc.  Co.  v.  Sausalito  etc. 
Co.,  98  Cal.  487,  33  Pac.  Eep.  322. 

i4Deseret  Irr.  Co.  r.  Mclntyre,  16 
Utah  398,  52  Pac.  Eep.  628. 


For  jurisdiction  of  actions,  see  Part 

xin. 

i5Barkley  v.  Tieleke,  2  Mont.  59, 
4  Morr.  Min.  Eep.  661;  McDonald  v. 
Bear  Eiver  etc.  Co.,  13  Cal.  220,  15 
Cal.  145,  1  Morr.  Min.  Eep.  626; 
Union  W.  Co.  v.  Crary,  25  Cal.  504,  85 
Am.  Dec.  145,  1  Morr.  Min.  Eep.  196; 
Dalton  V.  Bowker,  8  Nev.  190;  Par- 
mer V.  Ukiah  W.  Co.,  56  Cal.  11 ;  Eeed 
V.  Spicer,  27  Cal.  58,  4  Morr.  Min. 
Eep.  330 ;  Hill  v.  Newman,  5  Cal.  445, 
63  Am.  Dec.  140,  4  Morr.  Min.  Eep. 
513;  Child  v.  Whitman,  7  Colo.  App. 
117,  42  Pac.  Eep.  601;  Burnham  v. 
Freeman,  11  Colo.  601,  19  Pac.  Eep. 
761;  Ada  County  etc.  Co.  v.  Farmers' 
Canal  Co.,  5  Idaho  793,  51  Pac.  Eep. 
990,  40  L.  E.  A.  485;  Middle  Cr.  D. 
Co.  V.  Henry,  15  Mont.  558,  39  Pac. 
Eep.  1054. 

The  right  to  the  use  of  water  for 
irrigation  is  real  property,  and  the 
proper  method  of  conveying  title 
thereto  is  by  deed.  Bates  v.  Hall,  44 
Colo.  360,  98  Pac.  Eep.  3. 
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of  sale  or  transfer  the  rule  under  the  statute  of  frauds  applies,  and 
a  verbal  sale  is  held  to  be  void  and  to  work  an  abandonment.^®  The 
recording  statutes  applicable  to  the  sale  and  conveyance  of  real 
property  also  apply  to  the  sale  and  conveyance  of  water  rights.i^ 

Water  rights  may  also  be  assessed  and  taxed  as  real  property. 
However,  in  many  of  the  States  they  are  made  exempt  from  taxa- 
tion, separate  and  apart  from  the  lands  upon  which  they  are  used.^^ 
This  subject  will  be  discussed  m  another  portion  of  this  work. 
Water  which  has  been  diverted  from  the  natural  stream  or  other 
works  may  be  taxed  as  personal  property.^^  The  rules  of  the  stat- 
ute of  limitations,  as  the  same  are  applied  to  land,  are  also  applied 
to  water  rights.  And  to  acquire  title  to  a  water  right  the  use  must 
be  continuous  for  the  full  period  of  the  statute  of  limitations,  in 
the  State  where  the  action  is  brought,  governing  actions  for  the 
recovery  of  other  real  property.^o 

It  was  said  in  a  very  recent  Colorado  case:  21  "That  a  water 
right  is  a  'freehold'  is  not  in  doubt.  ...  A  water  right  has 
been  held  to  be  a  freehold  or  'real  estate'  in  the  following  cases."  22 


16  Griseza  v.  Terwilliger,  144  Cal. 
456,  77  Pao.  Eep.  1034,  citing  Kinney 
on  Irr.,  1st  Ed.,  Sees.  253,  255,  264. 

That  such  an  estate  in  water  rights 
is  real  property,  and  that  an  agree- 
ment for  the  conveyance  thereof  is 
within  the  statute  of  frauds,  there  is 
no  question  in  this  State.  Hayes  v. 
Pine,  91  Cal.  391,  27  Pac.  Eep.  772; 
Smith  V.  O'Hara,  43  Cal.  371,  1  Morr. 
Min.  Eep.  671;  Bradley  v.  Harkness, 
26  Cal.  69,  11  Morr.  Min.  Eep.  389; 
Oneto  V.  Eestano,  78  Cal.  374,  20  Pac. 
Eep.  743 ;  Id.,  89  Cal.  63,  26  Pac.  Bep. 
788;  Bates  v.  Hall,  44  Colo.  360,  98 
Pac.  Bep.  3;  Lower  Kings  etc.  Co.  v. 
Kings  Eiver  etc.  Co.,  60  Cal.  408;  Dor- 
ris  V.  Sullivan,  90  Cal.  279,  27  Pac. 
Eep.  216;  McGinness  v.  Stanfield,  6 
Idaho  372,  55  Pac.  Eep.  1020. 

For  sale  and  transfer  of  water 
Tights,  see  Sees.  994-1018. 

17  Lyles  v.  Perrin,  119  Cal.  264,  51 
Pac.  Bep.  332;  Partridge  v.  McKinney, 
10  Cal.  181,  1  Morr.  Min.  Eep.  185. 


IS  For  the  taxation  of  water  rights, . 
see  Part  XIV. 

19  Bear  Lake  etc.  Co.  v.  Ogden  City, 
8  Utah  494,  S3  Pac.  Bep.  135. 

See,  also,  for  the  nature  of  property 
in  water  severed  from  the  natural 
stream.  Sees.  773,  774. 

20  South  Tule  Ind.  D.  Co.  v.  King, 
144  Cal.  450,,  77  Pac.  Bep.  1032;  Yan- 
kee Jim  etc.  Co.  v.  Crary,  25  Cal.  504, 
85  Am.  Dec.  145,  1  Morr.  Min.  Eep. 
196. 

For  the  different  periods  required 
by  the  statute  of  limitations,  see  See. 
1035.     See,  also.  Part  XIV. 

For  adverse  use  and  prescription, 
see  Sees.  1033-1058. 

21  Monte  Vista  Canal  Co.  v.  Cen- 
tennial Irr.  D.  Co.,  Colo.  App. 

,  123  Pac.  Bep.  831. 

22  Citing  Wyatt  et  til  v.  Larimer  & 
Weld  Irr.  Co.  et  al.,  18  Colo.  298, 
33  Pac.  Bep.  144,  36  Am.  St.  Eep. 
280;  reversing  1  Colo.  App.  480,  29 
Pac.  Eep.  906;  Insurance  Co.  v.  Clulds, 
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§  770.  A  water  right  is  not  an  easement. — A  water  right  is  an 
independent  property  right,  and  is  not  a  servitude  upon  some  other 
thing.  Therefore,  a  water  right  itself  is  not  an  easement.  This, 
however,  must  be  distinguished  from  a  right  of  way  or  the  right  to 
conduct  the  waters  claimed  under  a  certain  water  right  over  the 
lands  of  others,  which  is  an  easement. ^  This  subject,  however,  will 
be  discussed  in  a  subsequent  portion  of  this  work.2 


§  771.  A  water  right  is  an  incorporeal  hereditament. — A  water 
right  is  descendible  by  inheritance ;  and,  being  neither  tangible  nor 
visible,  -it  is  an  incorporeal  hereditament.  ^     There  has  been  some 


25  Colo.  360,  54  Pae.  Eep.  1020; 
Daum  et  al.  v.  Conley  et  al.,  27  Colo. 
56,  59  Pae.  Eep.  753;  Knowles  ▼. 
Lower  Clear  Creek  D.  Co.,  27  Colo.  469, 
63  Pae.  Rep.  317;  Gutheil  etc.  Co.  v. 
Montclair,  32  Colo.  420,  76  Pae.  Eep. 
1050. 

1  For  rights  of  way  over  private 
property,  see  Sees.  972-993. 

' '  The  right  to  the  use  of  water  in  a 
natural  stream  is  in  no  sense  an  ease- 
ment, but  its  use  by  diversion,  in  an 
artificial  water  course,  *is  strictly  an 
easement."  Tale  on  Mining  Claims 
and  Water  Eights,  p.  204. 

2  See  Chap.  52,  Sees.  972-993,  1059- 
1086. 

1  Incorporeal  hereditament  —  Any- 
thing, the  subject  of  property,  which 
is  inheritable  and  not  tangible  or  vis- 
ible.   Bouvier,  Law  Diet. 

2  Woodd.  Lect.  4. 

"The  right  of  a  party  to  have  the 
water  of  a  stream  or  water  course  flow 
to  or  from  his  lands  or  mill  over  the 
lands  of  another  is  an  incorporeal 
hereditament."  Cary  v.  Daniels,  8 
Mete.  466  (Mass.),  41  Am.  Dec.  532. 

The  right  of  an  appropriator  "to 
have  the  water  flow  in  tjie  river  to 
the  head  of  his  ditch  is  an  incorporeal 
hereditament  appurtenant  to  its  water 
course."  Lower  Kings  etc.  Co.  v. 
Bangs  Eiver  etc.  Co.,  60  Cal.  408. 


"The  right  to  the  use  of  the  water 
ia  an  incorporeal  hereditament;  an  in- 
tangible right.  From  its  nature  a  con- 
tract with  respect  to  it  can  not,  tech- 
nically speaking,  establish  the  relation 
of  landlord  and  tenant. ' '  Custer  Con- 
solidated Mines  Co.  v.  City  of  Helena, 
Mont. ,  122  Pae.  Eep.  567. 

"If  a  riparian  owner  grants  a  right 
to  divert  the  water  and  convey  it  away 
to  and  upon  the  lands  of  the  grantee, 
the  grant  becomes  an  easement  appur- 
tenant to  such  lands,  which  become 
thereby  the  dominant  estate,  and  the 
grant  an  incorporeal  hereditament." 
Oregon  Const.  Co.  v.  Allen  D.  Co.,  41 
Ore.  209,  69  Pae.  Eep.  455,  93  Am.  St. 
Eep.  701. 

"The  right  of  plaintiffs  to  have 
that  portion  of  the  river,  to  which 
they  were  entitled,  flow  in  the  natural 
water  course  to  the  heads  of  their 
ditches,  is  an  incorporeal  hereditament 
appurtenant  to  the  water  course." 
Deseret  Irr.  Co.  v.  Mclntyre,  16  Utah 
398,  52  Pae.  Eep.  628. 

"That  a  valid  appropriation  of 
water  from  a  natural  stream  consti- 
tutes an  easement  in  the  stream,  and 
that  such  easement  is  an  incorporeal 
hereditament,  the  appropriation  being 
in  perpetuity,  can  not  be  well  dis- 
puted."   Wyatt  V.  Larimer  &  Weld 
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slight  confusion  among  the  decisions  as  to  whether  a  water  right 
was  a  corporeal  or  an  incorporeal  hereditament.  This  originated 
undoubtedly  in  the  formative  period  of  the  Arid  Region  Doctrine 
of  appropriation,  and  in  the  failure  to  distinguish  the  common  law 
right  of  a  riparian  owner  to  the  running  water  in  the  stream  which 
adjoins  his  land  and  the  right  acquired  by  an  appropriator  to  the 
use  of  the  water  under  the  doctrine  of  appropriation.  "The  right 
to  running  water,  under  the  comiPion  law,  is  defined  to  be  a  cor- 
poreal right,  or  hereditament,  which  follows  or  is  embraced  by  the 
ownership  of  the  soil  adjoining  which  the  water  naturally  flows. ' '  2 
This  definition  was  used  by  the  California  Supreme  Court,  in  1855, 
in  a  most  inconsistent  opinion,  in  the  case  of  Hill  v.  Newman ;  * 
and,  it  is  undoubtedly  largely  due  to  this  decision  that  this  con- 
fusion arose.  The  Court,  after  giving  a  wrong  common  law  defini- 
tion, as  above  stated,  then  said:  "From  the  policy  of  our  laws,  it 
has  been  held  in  this  State  to  exist  without  private  ownership  of  the 
soil,  upon  the  ground  of  the  prior  location  upon  the  land,  or  prior 


Irr.  Co.,  18  Colo.  298,  33  Pae.  Eep. 
144,  36  Am.  St.  Eep.  280. 

"The  right  of  the  prior  appropri- 
ator to  have  the  water  flow  in  the 
stream  to  the  head  of  his  ditch  is  an 
incorporeal  hereditament  appurtenant 
to  his  ditch,  and  coextensive  with  his 
right  to  the  ditch  itself."  Willey  v. 
Decker,  11  Wyo.  496,  73  Pac.  Eep.  210, 
100  Am.  St.  Eep.  939 ;  Smith  v.  DenifE, 
24  Mont.  20,  60  Pae.  Eep.  398,  50  L.  E. 
A.  737,  81  Am.  St.  Eep.  408;  Eiekey 
Land  &  Cattle  Co.  v.  MiUer,  152  Ped. 
Eep.  11,  81  C.  C.  A.  207. 

"In  determining  this  question  we 
have  to  consider  the  peculiar  nature 
of  the  property  designated  'a  water 
right,'  and  the  title  thereto,  as  distin- 
guished from  land.  This  'right'  is 
said  to  be  intangible  and  incorporeal. ' ' 
Monte  Vista  Canal  Co.  v.  Centennial 

Irr.  D.  Co.  Colo.  App.  ,  123 

Pae.  Eep.  831. 

See,  also,  Monte  Vista  Canal  Co.  v. 

San  Luis  VaUey  Irr.  L.  Co. Colo, 

App. ■-,  123  Pae.  Eep.  835. 


"A  right  to  divert  and  use  the 
waters  of  a  stream,  acquired  by  ap- 
propriation, is  a  hereditament  appur- 
tenant to  the  land  for  the  benefit  of 
which  the  appropriation  is  made." 
Conant  v.  Deep  Creek  etc.  Co.,  23  Utah 
627,  66  Pae.  Eep.  188,  90  Am.  St. 
Eep.  721. 

See,  also,  Frank  v.  Hicks,  4  Wyo. 
502,  35  Pac.  Eep.  475,  1025;  Gutheil 
V.  Town  of  Montolair,  32  Colo.  420, 
76  Pac.  Eep.  1050;  Swift  v.  Goodrich, 
70  Cal.  103,  11  Pac.  Eep.  561. 

That  a  water  right  is  real  property, 
but  not  within  the  term  "land,"  see 
Mt.  Carmel  Fruit  Co.  v.  "Webster,  140 
Cal.  183,  73  Pac.  Eep.  826. 

2  For  the  nature  of  the  common  law 
right,  see  Sees.  450-456. 

Saekett  v.  Wheaton,  17  Pick.  105; 
1  Cruise's  Digest  39;  Angell  &  Ames 
on  Water  Courses,  p.  3. 

35  Cal.  445,  63  Am.  Dec.  140,  4 
Morr.  Hin.  Eep.  513. 
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appropriation  and  use  of  the  water."  This  statement  was  am- 
biguous, but  if  it  held  anything,  it  held  that  the  doctrine  of  appro- 
priation was  based  upon  the  use  of  the  water  independent  of  the 
ownership  of  any  land.  Then  the  Court  turns  around  and  makes 
a  ruling  for  the  common  law  by  saying :  ' '  The  right  to  water  must 
be  treated  in  this  State  as  it  has  always  been  treated,  as  a  right 
running  with  the  land,  and  as  a  corporeal  privilege  bestowed  upon 
the  occupier  and  appropriator  of  the  soil,"  etc.  Here,  again,  the 
Court  failed  to  make  the  proper  distinction.  From  the  very  nature 
of  the  definition  of  the  word  "privilege,"  it  can  not  be  corporeal, 
having  no  body  or  substance,  and  being  neither  tangible  nor  visible. 
It  does  not  say  that  a  water  right  is  a  corporeal  or  incorporeal 
hereditament.  But  this  decision  has  been  followed  as  though  the 
Court  had  declared  it  to  be  a  corporeal  hereditament.  This  can 
not  be  as  the  water  right  itself  is  not  a  "substantial,  permanent 
object"  *  and  is  neither  tangible  nor  visible.  It  is,  therefore,  cor- 
rectly held  by  the  greater  weight  of  authority  that  a  water  right  is 
an  incorporeal  hereditament.^ 

Again,  the  subject  is  somewhat  confusing  from  the  fact  that  the 
right  of  a  riparian  owner  to  have  the  water  flow  in  the  stream  as  a 
part  and  parcel  of  his  land  adjoining  the  same,  is,  according  to  the 
better  authorities,  an  incorporeal  hereditament.  ^  However,  by 
some  of  the  cases  this  riparian  right  is  deemed  a  corporeal  heredita- 
ment. As  was  said  in  an  Oregon  case : '^  "The  plaintiff's  riparian 
right  to  have  the  water  flow  in  the  stream  undiminished  in  quantity, 
except  by  the  reasonable  use  thereof  by  riparian  proprietors,  is 
appurtenant  to  the  land  running  with  it  as.  a  corporeal  heredita- 
ment." It  is  also  a  well  settled  proposition  that  a  riparian  owner 
may  grant  his  riparian  rights  or  any  portion  thereof,  so  long  as  the 
use  of  the  same  by  the  new  owner  does  not  materially  and  substan- 
tially affect  the  correlative  riparian  rights  of  the  other  owners  upon 
the  same  stream.^  A  riparian  owner  may  also  lose  his  right  to  the 
natural  flow  of  the  stream  by  adverse  user  on  the  part  of  an  appro- 

■4  Corporeal  hereditaments :  Substan-  7  Oregon  Construction  Co.  v.  Allen 

tial  permanent  objects  which  may  be  Ditch  Co.,  41  Ore.  209,  69  Pac.  Eep. 

inherited.     The  term  land  wiU  include  455,  93  Am.  St.  Eep.  701. 

all  such.    Bouvier,  Law  Diet.  8  For  conveyance  of  riparian  rights, 

5  See  cases  cited  above.  see  Sees.  526-535. 

6  Bse  Sec.  454, 
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priator  amounting  to  prescription.®  And,  where  a  riparian  right 
is  deemed  a  corporeal  hereditament,  as  was  stated  by  the  Oregon 
Court  cited  above:  ^^  "So  that  we  are  confronted  with  the  anom- 
alous proposition  that  plaintiff  has  lost  a  corporeal  hereditament 
appurtenant  to  its  land  by  reason  of  the  operation  of  the  statute  of 
limitations,  and  the  defendant  has  acquired  an  easement  or  incor- 
poreal hereditament  appurtenant  to  its  lands  by  virtue  of  the  same 
statute ;  in  other  words,  that  the^jgtatute  has  operated  to  convert  a 
corporeal  hereditament  into  an  incorporeal  hereditament,  and  at  the 
same  time  to  devest  plaintiff  of  the  one  and  invest  defendant  with 
the  other." 

Again,  there  is  a  tendency  upon  the  part  of  some  of  the  courts 
in  defining  a  water  right  as  an  incorporeal  hereditament  to  add  that 
it  is  appurtenant  to  something,  "to  the  water  course,"  "to  his 
ditch,"  "to  the  land  for  the  benefit  of  which  the  appropriation  is 
made,"  or  to  something  else,  the  authorities  do  not  agree  what. 
Again,  in  some  eases  the  water  right  is  called  an  easement.^^  This 
seems  to  be  from  the  wrong  impression  of  the  term  "incorporeal 
hereditament, ' '  and  that  it  must  be  subordinate  to  some  land.  This 
is  not  the  fact,  as  under  the  definition  an  incorporeal  hereditament 
may  be  anything  the  subject  of  property  which  is  inheritable  and 
not  tangible  or  visible.  A  chose  in  action  may  be  an  incorporeal 
hereditament. 

A  water  right  may  or  may  not  be  an  appurtenance  to  land.  It 
depends  upon  the  circumstances  of  each  particular  case,  and  the 
question  usually  arises  under  statutes,  the  object  of  which  was  to 
make  a  water  right  appurtenant  to  a  particular  tract  of  land,^^ 
and  the  sale  of  land- which  carries  with  the  water  right  used  in 
connection  therewith.^^  But,  for  many  reasons,  a  water  right 
should  never  be  considered  an  inseparable  appurtenance  to  any 
particular  tract  of  land.^*  But  the  only  point  that  we  wish  to 
impress  here  is  that  a  water  'right  is  not  necessarily  an  appur- 
tenance because  it  is  an  incorporeal  hereditament.    Upon  the  ques- 

9  For  loss  of  riparian  right  by  pre-  ii  See  quotations  from  cases  in  first 
seription,  see  Sees.  1039-1041.                    note  under  this  section. 

See,  also,  Oregon  Construction  Co.  v.  12  For  the  discussion  of  these  stair 

Allen  Ditch  Co.,  supra.  utes,  see  Sees.  1015,  1016. 

10  Oregon  Construction  Co.  v.  Allen  is  See  Sees.  1005-1014. 

Ditch  Co.j  supra,  14  That  it  is  not  an  inseparable  ap- 

purtenance, see  Sees.  1015,  1016. 


TITLE   TO   THE  WATEE  BEPOEE  DIYEE8I0N.  I337 

tion  of  a  water  right  being  an  easement,  we  will  add  that  there  may 
be  an  easement  over  the  lands  of  another  for  the  conveyance  of  the 
water  claimed  under  a  water  right,  but  from  no  standpoint  of  the 
case  can  the  water  right  itself  be  an  easement,  ^^  although  there 
are  some  loose  statements  in  some  of  the  decisions  which  might 
lead  one  to  believe  that  the  Court  so  considered  it.^^ 

A  water  right,  then,  is  a  property  right  independent  in  itself, 
based  upon  the  application  of  the  water  claimed  thereunder  to  some 
beneficial  use  or  purpose,  and  not  subordinate  to  any  land,  but 
may  exist  independent  of  any  ownership  thereof,i7  as  well  as  of 
the  ditch  or  other  works,  ^^  or  of  any  ownership  in  the  channel 
of  the  stream  or  water  course.^^ 

§  772.  Title  to  the  water  before  diversion. — The  rule  under  the 
Arid  Region  Doctrine  of  appropriation  is  similar  to  that  under  the 
common  law  of  riparian  rights  with  respect  to  the  ownership  of  the 
water  itself  while  it  is  still  flowing  in  the  stream.  ^  A  water  right  is 
the  property  of  the  appropriator,  only  so  long  as  it  is  based  upon 
the  actual  use  of  the  water  for  some  beneficial  purpose.  Before 
diversion  the  appropriator  acquires  no  title  to  the  cor'pus,  or  "the 
very  body  of  the  water,"  while  it  is  still  flowing  naturally  in  the 
stream.2 

15  See  Lux  v.  Haggin,  69  Cal.  255,  water  is  used  as  an  appurtenance 
4  Pac.  Eep.  919,  10  Pao.  Eep.  674.  thereto.     Smith  v.  Deniff,  24  Mont.  20, 

16  See  Oregon  Const.  Co.  v.  Allen  60  Pae.  Eep.  398,  50  L.  E.  A.  737, 
D.  Co.,  41  Ore.  209,  69  Pac.  Eep.  455,  81  Am.  St.  Eep.  408. 

93  Am.  St.  Eep.  701;  Wyatt  v.  Lari-         Por  the  question  of  easements,  see 

mer  &  Weld  Irr.  Co.,  18  Colo.  298,  33  Sees.  990-992. 
Pae.  Eep.  144,  36  Am.  St.  Eep.  280.  17  See  See.  766. 

When   part   of   the   public   domain  is  See  Sec.  764. 

passes   into   private   ownership,   it   is  19  See  Sec.  765. 

burdened  by  the  easement  granted  by  1  Por   title    to   the    corpus   of   the 

the  United  States  to  the  appropriator,  water  at  common  law,  see  Sees.  455, 

who  holds  his  rights  against  this  land  456. 

under    an    express    grant.     Smith    v.  2  See  McGuire  v.  Brown,   106  Cal. 

ilawkins,  110  Cal.  122,  42  Pae.  Eep.  660,   670,  39  Pae.  Eep.   1060,   30  L. 

453,  19  Morr.  Min.  Eep.  243.  E.  A.  384,  where  it  is  said:     "It  must 

The  right  of  an  appropriator  to  take  be  remembered  that  the  appropriator 

water  from  or  over  the  land  of  an-  is  not  the  owner  of  'the  very  body  of 

other  is  in  the  nature  of  an  easement  the  water'  until  it  passes  into  the  ap- 

in  gross,  which  may  or  may  not  lie  pliances  he  has  provided  for  its  reoep- 

annexed   to    the   land    on    which   the  tion." 
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The  only  rights  which  were  granted  by  the  United  States  under 
the  Acts  of  Congress  of  1866  and  1870  were  "rights  to  the  use  of 
water."  3  No  title  to  the  corpus  of  the  water  itself  was,  or,  in  fact, 
could  be,  granted.  Even  the  Government  of  the  United  States  has 
no  title  to  the  water  itself  while  it  is  naturally  flowing,  any  more 
than  it  has  to  the  air  over  the  lands  owned  by  it.  The  water  may 
be  in  this  country  today,  and  tomorrow  it  may  be  in  Mexico, 


Nevada  etc.  Co.  v.  Kidd,  37  Cal. 
282;  Ortmari  v.  Dixon,  13  Cal.  38; 
Kidd  V.  Laird,  15  Cal.  161,  76  Am. 
Deo.  472,  4  Morr.  Min.  Eep.  571; 
Lower  Kings  etc.  Co.  v.  Kings  Eiver 
etc.  Co.,  60  Cal.  408;  Eddy  v.  Simpson, 
3  Cal.  249,  58  Am.  Dee.  408;  Los 
Angeles  v.  Baldwin,  53  Cal.  469;  Han- 
son V.  McCue,  42  Cal.  308,  10  Am. 
Eep.  299;  Parks  etc.  Co.  v.  Hoyt,  57 
Cal.  44;  McDonald  v.  Askew,  29  Cal. 
200,  1  Morr.  Min.  Eep.  660 ;  Butte  etc. 
Co.  V.  Morgan,  19  Cal.  609,  4  Morr. 
Min.  Eep.  583;  Saint  v.  Guerrerio,  17 
Colo.  448,  30  Pac.  Eep.  335,  31  Am. 
St.  Eep.  320;  Salt  Lake  City  v.  Salt 
Lake  City  ete.  Co.,  24  Utah  249,  67 
Pac.  Eep.  672,  61  L.  E.  A.  648;  also. 
Id.,  on  rehearing,  25  Utah,  441,  71 
Pae.  Eep.  1069,  61  L.  E.  A.  657; 
Dalton  V.  Bowker,  8  Nev.  190; 
"Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
Colo.  582,  17  Pac.  Eep.  487,  3  Am. 
St.  Eep.  603;  Bear  Lake  ete.  Co.  v. 
Ogden  City,  8  Utah  494,  33  Pac.  Eep. 
135;  Norman  v.  Corbley,  32  Mont.  195, 
79  Pac.  Eep.  1059;  Gould  v.  Eaton, 
117  Cal.  539,  49  Pac.  Eep.  577,  38  L. 
E.  A.  181;  Id.,  Ill  Cal.  639,  44  Pac. 
Eep.  319,  52  Am.  St.  Eep.  201;  Craw- 
ford Co.  V.  Hathaway,  67  INeb.  325,  93 
N.  W.  Eep.  781,  60  L.  E.  A.  889,  108 
Am.  St.  Eep.  647;  Duckworth  v.  Wat- 
sonville  Co.,  150  Cal.  520,  89  Pac. 
Eep.  338;  Id.,  158  Cal.  206,  110  Pac. 
Eep.  927;  Middle  Creek  D.  Co.  v. 
Henry,  15  Mont.  558,  39  Pac.  Eep. 
1054;  Hill  v.  Newman,  5  Cal.  445,  63 
Am.  Deo.  140,  4  Morr.  Min.  Eep.  513 ; 


Conger  v.  Weaver,  6  Cal.  548,  65  Am. 
Deo.  528,  1  Morr.  Min.  Eep.  594; 
Crandall  v.  Woods,  8  Cal.  136,  1  Morr. 
Min.  Eep.  604;  HUl  v.  King,  8  Cal. 
336,  4  Morr.  Min.  Eep.  533;  Heyne- 
man  v.  Blake,  19  Cal.  579;  Pope  v. 
Kinman,  54  Cal.  '3;  Lux  v.  Haggin, 
69  Cal.  255,  4  Pac.  Eep.  919,  10  Pac. 
Eep.  674;  Swift  v.  Goodrich,  70  Cal. 
103,  11  Pac.  Eep.  561;  Green  v.  Car- 
otta,  72  Cal.  267,  13  Pae.  Eep.  685; 
Ball  V.  Kehl,  95  Cal.  606,  30  Pac. 
Eep.  780;  Vernon  Irr.  Co.  v.  Los  An- 
geles, 106  Cal.  237,  39  Pae.  Eep.  762; 
Hargrave  v.  Cook,  108  Cal.  72,  41 
Pae.  Eep.  18,  30  L.  E.  A.  390;  Smith 
V.  Green,  109  Cal.  228,  41  Pae.  Eep. 
1022;  People  v.  Truckee,  etc.  Co.,  116 
Cal.  397,  48  Pac.  Eep.  374,  39  L.  E.  A. 
581,  58  Am.  St.  Eep.  183;  Katz  v. 
Walkinshaw,  141  Cal.  116,  70  Pac. 
Eep.  663,  74  Pac.  Eep.  766,  64  L.  E. 
A.  236,  99  Am.  St.  Eep.  35;  Calkins 
V.  Sorosis  etc.  Co.,  150  Cal.  426,  88 
Pae.  Eep.  1094;  Hesperia  etc.  Co.  v. 
Gardiner,  4  Cal.  App.  357,  88  Pae.  Eep. 
286;  Boise  ete.  Co.  v.  Stewart,  10 
Idaho  38,  77  Pae.  Eep.  25,  321;  Willey 
v.  Decker,  11  Wyo.  496,  73  Pac.  Eep. 
210,  100  Am.  St.  Eep.  939;  Monte 
Vista  Canal  Co.  v.  Centennial  Irr.  D. 

Co.,  Colo.  App.  ,  123  Pac. 

Eep.  831;   Monte  Vista  Canal  Co.  v. 

San  Luis  Valley  ete.  Co.,  Colo. 

App. ,  123  Pae.  Eep.  835. 

3  Boise  City  Irr.  Co.  v.  Stewart, 
10  Idaho  38,  77  Pac.  Eep.  25,  321. 

For  Acts  of  1866  and  1870  and  con- 
struction thereof,  see  Sees.  611-619. 
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Canada,  or  in  the  sea.  "For  water  is  a  movable,  wandering 
thing,"*  and  no  man.  State,  or  Nation  can  receive  or  give  an 
absolute  title  to  it  while  it  is  still  flowing  naturally  in  the  streams 
or  other  bodies,  and  that,  too,  regardless  of  any  law  upon  the  sub- 
ject, whether  it  be  the  common  law  of  riparian  rights,  the  civil  law, 
or  the  Arid  Eegion  Doctrine  of  appropriation  for  beneficial  uses. 

It  therefore  follows,  from  the  above  principles,  that  the  sale  of  a 
water  right  by  its  owner,  does  not  convey  any  specific  quantity  of 
the  water  itself,  but  only  sells  the  right  to  the  use  of  the  water, 
for  the  reason  that  the  only  property  in  the  water  owned  by  an 
appropriator  is  the  right  to  use  it.^  Again,  an  appropriator  can 
not  sue  for  the  value  of  a  specific  quantity  of  water  at  so  much  per 
cubic  foot,  or  so  much  per  inch  or  gallon  diverted  from  the  stream 
above  him,  but  he  must  sue  for  the  damages  to  his  enterprise  caused 
by  the  unlawful  diversion.®  Nor  can  an  appropriator  lay  claim 
to  water  which  he  has  permitted  to  escape  and  run  off,  but  this  is 
open  to  the  appropriation  of  others.  "Water  permitted  to  escape 
after  it  has  been  appropriated  by  one,  and  which  finds  its  way  into 
the  natural  channel  of  the  same  stream  from  which  it  was  taken 
or  into  the  channel  of  another  stream,  can  not  be  reclaimed  by  the 
original  appropriator  as  against  subsequent  appropriators  who  have 
made  use  of  it.'^  But,  after  the  water  itself  has  been  actually 
diverted  from  the  stream,  and  is  taken  into  the  possession  of  the 
appropriator  in  his  ditches,  canals,  or  reservoirs,  the  title  to  the 

■t  2  Blaekstone  Com.,  p.  18.  Wyo.  208,  79  Pac.  Eep.  26,  70  L.  E.  A. 

5  For  the  sale  and   conveyance   of  341,  110  Am.  St.  Kep.  986. 

water  rights,  see  Sees.  994-1032.  See,  also,  Booth  v.  Chapman,  59  Cal. 

"What   the   appropriator  may  sell  1*9;   Manning  v.  Fife,  17  Utah  232, 

is  his  water  right.     That  is  all  he  has  ^^  ^^^-  ^^P-  1^^- 

r,,          ,      .     i,       I  6  Parks  etc.  Co.  V.  Hoyt,  57  Cal.  44; 

to  sell   .    .    .    The  water  in  the  stream  .,    ^  ^      „         ''         „„  ,,  , 

,   ,  .                ,       ,    ,   ,  .       .  ,.i  4.  Eiverside  Water  Co.  v.  Gage,  89  Cal. 

IS  not  his  property,  but  his  right  to  ^^^^  ^^  ^^^   ^^^    ^^^ 

use  that  water,  based  upon  his  prior  ^  ^^^^  ^    Simpson,  3  Cal.  249,  58 

appropriation,  for  beneficial  purposes,  ^^  ^^^  ^gg^  ^g  j^^^.^  j^j^^  jj^p  yj^.^ 

is  a  property  right,  and,  as  such,  is  gchultz  v.  Sweeney,   19  Nev.   359,   11 

capable  of  transfer.    ...    The  only  -p^^    jjep.  253,  3  Am.  St.  Eep.  888; 

property  in  the  water  owned  by  an  ap-  Dougherty  -v..  Creary,  30  Cal.  290,  89 

propriator  is    a    right  to   use  it  as  Am.  Dee.  116. 

measured  by  his  appropriation. ' '  John-  For  abandonment  of  water,  see  Sees, 

son  V.  Little  Horse'  Cr.  Irr.  Co.,   13  1099-1117. 
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same  changes  and  it  becomes  the  absolute  property  of  the  appro- 
priator.8 

§  773.  Title  to  the  water  after  diversion. — After  the  diversion 
of  the  water  from  the  natural  streams  into  the  ditches,  canals,  pipes, 
reservoirs,  or  other  works  of  the  appropriators,  the  title  to  the 
same  changes,  and  the  body  or  corpus  of  the  water  becomes  the 
absolute  property  of  the  approprtators.^  Water,  when  collected  in 
the  works  of  the  appropriator,  and  thus  separated  from  the  original 
source  of  supply,  is  considered  his  individual  property,  as  much 
as  the  fish  which  might  have  been  lawfully  captured  from  the 
depths  of  the  natural  stream  or  the  wild  fowl  which  might  have 
been  shot  or  captured  on  its  surface.^  In  fact,  it  is  a  general  prin- 
ciple of  law  that  where  an  individual  by  his  labor  reduces  to  his 
control  or  use  any  object,  animate  or  inanimate,  which  otherwise 
could  not  be  brought  under  the  control  or  use  of  man,  that  he 
acquires  a  right  of  property  in  such  object,  from  which  he  can  not 
be  unlawfully  dispossessed.  One  of  the  most  apt  illustrations  of 
this  proposition  used  by  the  authorities  is  that  of  the  fish  and  fowl. 
As  said  by  Mr.  Justice  Field,  in  the  Supreme  Court  of  the  United 
States:  3  "The  wild  fowl  in  the  air  belongs  to  no  one,  but  when 
the  fowler  brings  it  to  the  earth  and  takes  it  into  his  possession 
it  is  his  property.  ...  So,  when  the  fisherman  drags  by  his 
net  fish  from  the  sea,  he  has  property  in  them,  of  which  no  one  is 
permitted  to  despoil  him. "  *  So  it  is  with  water.  While  it  is  flow- 
ing naturally  in  the  channel  of  the  stream  or  other  source  of  supply, 
it  "is  a  movable,  wandering  thing,  and  must  of  necessity  continue 
common  by  the  law  of  Nature,"  ^  and,  therefore,  is  nobody's  prop- 
erty, or  property  common  to  everybody.  After  it  has  been  captured, 
as  it  were,  or  diverted  from  the  natural  channel  of  the  stream  by 
an  individual,  and  taken  absolute  possession  of  by  him  in  the  ditches, 
canals,  reservoirs,  or  other  receptacles  constructed  or  prepared  by 

8  For  which,  see  Sees.  773,  774.  Schottler,  110  IT.  S.  347,  28  L.  Ed.  173, 

1  That  there  can  be  no  title  to  the      4  Sup.  Ct.  Eep.  48. 

water  while  flowing  in  the  stream,  see  4  See,  also,  Wiel,  Water  Eights  in 

Sees.  455,  772.  the  Western   States,   1908,   See.  153; 

2  For  the  title  to  the  fish  or  fowl  2  Blackstone  Com.  289-295. 
before   and   after   capture,   see   Sees.  5  2  Black.  Comm.  18. 
359-368.  See,  also,  See.  455. 

8  Spring    Valley    Water    Works    y. 


TITLE   TO   "WATEP.  AFTER  DIVEESION. 


1341 


his  work  and  labor,  it  is  as  much  his  private  property  as  anything 
else  that  is  reduced  to  possession  which  otherwise  would  be  lost  to 
the  uses  of  man.  And,  furthermore,  this  is  not  a  rule  peculiar  to 
the  Arid  Region  Doctrine  of  appropriation,  but  it  is  the  universal 
rule  under  the  common  law,^  and  also  under  the  civil  lawJ  It  is 
also  the  rule  under  the  Western  doctrine  of  appropriation.^ 

This  is  illustrated  by  a  recent  Idaho  case,^  in  which  it  was  held 
that  if  a  man  collect  and  impound  surface  and  flood  waters  from 
his  own  land  before  they  reach  any  natural  stream  or  channel  and 
hold  the  same  in  a  reservoir  on  his  lands  and  premises,  the  fact 
that  he  does  not  actually  use  it  for  irrigation  or  for  any  other 
commercial  purpose  does  not  render  it  any  less  his  property  or 
authorize  any  one  else  to  invade  his  property  or  appropriate  and 
divert  the  same.  It  was  also  held  that  a  permit  from  the  State 
Engineer  can  not  give  any  sanction  to  such  a  procedure.  The  Court 
said :  "  The  State  Engineer  has  no  right  to  grant  permits  to 
one  man  to  use  another  man's  property."  ^^ 


6  See  See.  455. 

2  Black  Comm.  14,  392-395;  Bmbrey 
V.  Owen,  6  Exch.  352,  20  L.  J.  Exch., 
N.  S.  212,  15  Jut.  633. 

1  See  Sec.  555. 

Mason  v.  Hill,  5  Bam.  &  Adol.  1, 
2  Nev.  &  M.  747,  2  L.  J.  K.  M.  N.  S. 
118,  110  Eng.  Reprint  692. 

sMcGuire  v.  Brown,  106  Cal.  660, 
670,  39  Pac.  Rep.  1060,  30  L.  R.  A. 
384,  where  it  is  said:  "It  must  be 
remembered  that  the  appropriator  is 
not  the  owner  of  the  'very  body  of 
the  water'  until  it  passes  into  the 
appliances  he  has  provided  for  its  re- 
ception. ' ' 

'*The  ownership  is  in  the  water 
itself. ' '  Bear  Lake  etc.  Co.  v.  Ogden 
City,  8  Utah  494,  33  Pac.  Eep.  135. 

"The  appropriator  certainly  does' 
not  become  the  owner  of  the  very  body 
of  the  water  until  he  acquires  control 
of  it  in  conduits  or  reservoirs  created 
by  art  or  applied  to  the  purpose  of 
leading  or  storing  water  by  artificial 


means."  Parks  Canal  Co.  v.  Hoyt, 
57  Cal.  44. 

Riverside  Co.  v.  Gage,  89  Cal.  418, 
26  Pac.  Bep.  889;  Boise  City  etc.  Co. 
V.  Stewart,  10  Idaho  38,  77  Pac.  Rep. 
25,  321. 

For  the  nature  and  character  of 
water  after  diversion,  see  See.  974. 

For  the  sale  of  water  after  diver- 
sion, see  See.  1032. 

9  King  V.   Chamberlin,  Idaho 

,  118  Pac.  Eep.  1099. 

10  See,  also,  Nielson  v.  Parker,  19 
Idaho  727,  115  Pac.  Eep.  488 ;  Youngs 
V.  Eegan,  20  Idaho  275,  118  Pac.  Eep. 
499;   Hagerman  Irr.  Co.  v.  MeMurry, 

N.  M.  ,  113  Pac.  Eep.  823; 

King  V.  Chamberlin,  19  Idaho  727, 
118  Pac.  Rep.  1099;  Nevada  Ditch  Co. 
V.  Canyon  etc.  Co.,  58  Ore.  517,  114 
Pac.  Rep.  86;  Menthow  Cattle  Co.  v. 
Williams,  64  Wash.  457,  117  Pac.  Eep. 
239. 

See,  also,  for  stealing  water,  Stat- 
utes, Part  XIV. 
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§  774.    Water  after  diversion — ^Nature  of  property  in. — ^After 

water  has  been  diverted  from  the  natural  stream  and  taken  into  the 
ditches,  canals,  and  reservoirs  of  the  appropriator  and  is  thus  in 
his  absolute  possession,  by  the  great  weight  of  authorities  he  has 
an  absolute  property  right  in  the  corpus,  or  very  body  of  the  water,  i 
which  then  takes  the  nature  and  character  of  personal  property, 
and  it  is  so  regarded.^  It  may  be  sold  as  personal  property,  and  as 
such  is  subject  to  contract.^  A%such  personal  property  it  is  the 
subject  of  larceny.*  In  an  action  for  the  recovery  for  water  fur- 
nished and  delivered  to  the  defendants  from  the  water  system  of 
the  plaintiff,  the  question  of  the  title  to  real  property  is  in  no  way 
involved,  and  hence  if  no  other  question  enters  into  consideration, 


1  See  See.  773. 

For  the  sale  of  water  after  diver- 
sion, see  See.  1032. 

2  Heyneman  v.  Blake,  19  Cal.  579, 
in  which  Mr.  Chief  Justice  Field 
said:  "Water  collected  in  reservoirs 
or  pipes,  and  thus  separated  from  the 
original  source  of  supply,  is  personal 
property,  and  is  as  much  the  subject 
of  sale — an  article  of  commerce — as 
ordinary  goods  and  merchandise." 

See,  also,  Spring  Valley  Water 
Works  V.  Sehottler,  110  U.  S.  847, 
28  L.  Ed.  173,  4  Sup.  Ct.  Eep.  48,  in 
which  Mr.  Justice  Field,  then  Asso- 
ciate Justice  of  the  Supreme  Court  of 
the  United  States,  also  said:  "When 
the  plaintiff  brought  water  to  the 
City  of  San  Francisco,  it  had  a  right 
to  sell  the  property  at  sueh  reasonable 
prices  as  it  could  obtain,  as  it  might 
have  sold  grain  or  fruit  or  eoal,  had 
it  brought  those  articles  to  market." 

See,  also,  Boise  City  etc.  Co.  v. 
Stewart,  10  Idaho  38,  77  Pae.  Eep.  25, 
321. 

"After  it  has  been  diverted  from 
its  original  channel,  and  is  conveyed 
elsewhere  in  pipes  for  distribution  or 
sale,  it  loses  its  original  character, 
and     becomes     personal     property." 


Dunsmuir  v.  Port  Angeles  etc.  Co.  24 
Wash.  104,  63  Pae.  Eep.  1095;  Parks 
Canal  etc.  Co.  v.  Hoyt,  57  Cal.  44; 
Wheeler  v.  No^hern  Colo.  Irr.  Co.  10 
Colo.  582,  17  Pae.  Eep.  487,  3  Am.  St. 
Eep.  603 ;  Bear  Lake  ete.  Go.  v.  Ogden 
City,  8  Utah  494,  33  Pae.  Eep. 
135;  Eiverside  Co.  v.  Gage,  89  Cal. 
410,  26  Pae.  Eep.  889 ;  Hesperia  Land 
&  Water  Co.  v.  Gardner,  4  Cal.  App. 
357,  88  Pae.  Eep.  286;  Ball  v.  gehl, 
95  Cal.  606,  30  Pae.  Eep.  780;  Kidd 
V.  Laird,  15  Cal.  161,  76  Am.  Dee. 
472,  4  Morr.  Min.  Eep.  571;  Nevada 
ete.  Co.  V.  Kidd,  37  Cal.  282;  Green 
V.  Carotto,  72  Cal.  267,  13  Pae.  Eep. 
685;  Salt  Lake  City  v.  Salt  Lake  City 
etc.  Co.,  24  Utah  249,  67  Pae.  Eep. 
672,  61  L.  E.  A.  648;  Butte  Canal  & 
D.  Co.  T.  Vaughn,  11  Cal.  143,  70  Am. 
Dee.  769,  4  Morr.  Min.  Eep.  552; 
Los  Angeles  v.  Baldwin,  53  Cal.  469; 
McGuire  v.  Brown,  106  Cal.  660,  670, 
39  Pae.  Eep.  1060,  30  L.  E.  A.  384. 

8  See  for  sale  of  water  after  di- 
version. See.  1032. 

See,  also,  cases  cited  above. 

■4  Bear  Lake  etc.  Co.  v.  Ogden  City, 
8  Utah  494,  33  Pae.  Eep.  135;  FaUon 
T.  O'Brien,  11  Q.  B.  D.  21. 
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a  justice  of  the  peace  has  jurisdiction."  Again,  water  collected  in 
reservoirs  or  other  works  and  reduced  to  actual  possession  may  be 
taxed  as  personal  property.®  Upon  every  phase  of  the  question 
the  great  weight  of  authority  has  always  treated  the  water  which 
is  severed  from  the  stream  or  other  source  of  natural  supply  and 
taken  possession  of  in  the  works  constructed  by  an  appropriator,  as 
personal  property.  However,  a  very  recent  California  case,  against 
the  almost  unanimous  authority  seems  loth  to  adhere  to  the  rule, 
and  held  to  the  extent  only  that  it  may  become  personal  property 
by  being  severed  from  the  land  and  confined  in  portable  receptacles. 
The  Court,  however,  fails  to  cite  any  authorities  upon  the  proposi- 
tion and  fails  to  make  the  proper  distinction  between  the  property 
in  a  water  right  and  the  water  after  it  has  been  diverted  into  the 
ditch,  canal,  or  pipes  of  an  appropriator.'^ 

As  was  well  said  by  the  New  Mexico  Court  in  a  recent  case :  ^ 
"While  water  flowing  in  a  natural  stream  is  not  the  subject  of  pri- 
vate ownership  any  more  than  the  fish  in  it,  yet,  when  it  is  im- 
pounded and  reduced  to  possession  by  artificial  means,  it  becomes 
personal  property,  as  the  fish  do  when  caught,  or  as  the  common, 
ownerless  air  does,  when  it  is  liquefied  and  held  in  a  vessel.  Water 
once  reduced  to  possession  and  control  may  be  the  subject  of  pur- 
chase and  sale,  or  of  larceny;  and  it  makes  no  difference  in  that 
respect  whether  the  captured  fiuid  is  held  in  a  skin  or  cask,  by  an 
itinerant  water  vendor,  or  in  the  pipes  of  a  modern  aqueduct 
company." 

As  a  hereditament,  a  canal  or  reservoir  full  of  water  is  certainly 
inheritable.  There  is  a  body  or  corpus  to  the  water  and  it  is  visible 
and  tangible.  It  follows,  therefore,  that  such  a  body  of  water  is 
a  corporeal  hereditament.  After  water  has  once  been  taken  into 
the  ditch,  canal,  or  reservoir  of  the  appropriator  so  as  to  be  in  his 
possession  for  the  application  to  his  uses  it  is  a  corporeal  heredita- 
ment.^ 

BHesperia   etc.   Co.   v.   Gardner,   4  8  Hagerman  Irr.   Co.   v.   MoMurry, 

Cal.  App.  357,  88  Pae.  Eep.  286.  ;  N.  M. ,  113  Pae.  Eep.  823. 

6  Bear  Lake  etc.  Co.  v.  Ogden  City,  9  See   Pudioar  Bast  Eiverside   Irr. 

8  Utah  494,  33  Pae.  Eep.  135.  Dist.  109  Cal.  29,  41  Pae.  Eep.  1024. 

T  See  Stanislaus  Water  Co.  v.  Bach- 
man,  152  Cal.  716,  93  Pae.  Eep.  858. 


CHAPTER  42. 
RIGHTS  TO  WATER  AS  BETWEEN  APPR0PRIAT0R3. 

S  775.  Scope  of  chapter. 

I  776.  Priority  of  right. 

§  777.  The  rights  of  the  prior  appropriator. 

§  778.  The  date  fixing  the  priority. 

§  779.  Priority — Circumstances  under  which  question  arises. 

§  780.  Prior  appropriator's  right  to  take  all  the  water  of  a  stream — Origin 
of  rule. 

§  781.  Prior  appropriator's  right  to  take  all  the  water  of  a  stream — ^Au- 
thorities. 

§  782.  Enjoyment  of  the  right  of  priority. 

§  783.  The  rights  of  subsequent  or  junior  appropriators — ^In  general. 

§  784.  The  rights  of  subsequent,  as  against  those  of  prior  appropriators. 

§  785.  In  any  event  any  appropriator  is  limited  to  the  quantity  of  water 
actually  needed  and  applied  to  a  beneficial  purpose. 

§  786.  Subsequent  periodical  appropriations. 

§  787.  Tacking  rights. 

§  788.  Intermediate  or  temporary  appropriations. 

§  789.  Enjoyment  of  subsequent  appropriations. 

§  790.  Rotation  or  the  use  of  accumulated  flow  of  the  water. 

§  791.  Priority  as  between  different  uses. 

i  792.  Priority — ^As  affected  by  constitutional  or  statutory  preference 
rights. 

§  793.  Domestic  purposes — Preference  right  for. 

$  794.  Theory  of  granting  preference  rights. 

§  795.  Classification  of  rights. 

§  796.  Prorating    statutes. 

§  797.  Distribution  of  increase  in  volume  of  stream. 

§  798.  Mingled  waters. 

§  799.  Mingled  waters — Intent  to  recapture. 

§  800.  Mingled  waters — Must  be  no  injury  to  other  vested  rights— Extent 
of  right  to  recapture. 

§  801.  Right  to  flow  of  water  to  point  of  prior  appropriator's  use. 

§  802.  Right  to  natural  flow  of  stream  where  it  sinks  below  the  surface 
before  reaching  prior  appropriator's  ditch. 

§  803.  Right  to  flow  of  water  to  point  of  subsequent  appropriator's  use. 

§  775.  Scope  of  chapter.— The  present  chapter  will  be  devoted 
to  a  discussion  of  the  rights  acquired  by  appropriations  of  water 
under  the  Arid  Region  Doctrine  of  appropriation,  as  between 
appropriators,  leaving  the  rights  acquired  as  against  other  classes 
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to  subsequent  chapters.*  "We  will  also  discuss  in  a  subsequent 
chapter  the  quantity  of  water  which  may  be  diverted  and  used 
under  any  appropriation,^  and  the  changes  which  are  permitted 
after  an  appropriation  has  once  vested.^ 

§  776.  Priority  of  right. — ^As  we  have  seen  in  a  previous  portion 
of  this  work  in  tracing  the  history  of  the  adoption  of  the  Arid 
Region  Doctrine  of  appropriation,  which  originated  with  the  cus- 
toms and  regulations  of  the  early  miners  in  California,  a  new  ele- 
ment was,  at  that  time,  introduced  in  the  laws  governing  waters 
theretofore  unknown  either  in  the  civil  or  common  law  upon  the 
subject.*  This  was  the  element  of  the  superior  right  granted  to  the 
one  who  was  prior  in  time.  This  principle,  as  has  been  seen,  has  not 
the  age  of  centuries,  but  it  is  comparatively  a  ne^  one.  It  is  en- 
tirely contrary  to  the  principles  of  the  common  law  of  riparian 
rights,  where  priority  of  the  use  of  the  waters  of  a  certain  stream 
confers  no  exclusive  or  superior  right  as  against  any  one  or  all  the 
other  riparian  proprietors,  but  where  the  rights  of  all  of  the  pro- 
prietors upon  the  same  stream  are  equal  or  correlative.^  Neither 
was  the  right  of  priority  recognized  under  the  civil  law  of  the 
Romans.3  It  was  also  an  additional  principle  to  the  use  of  waters 
under  the  civil  law  as  modified  by  the  Spanish-Mexican  law,  where- 
under  the  State,  ever  guarding  its  own  interests,  granted  the  right 
to  certain  persons  under  certain  conditions  to  divert  the  waters  from 
the  natural  streams  and  to  use  the  same  for  irrigation  or  other 
purposes  under  strict  Government  control.* 

This  element  of  priority,  as  we  have  said,  originated  with  the 
miners  of  California,  at  a  time  when  practically  all  of  the  lands 
and  waters  in  that  part  were  a  portion  of  the  public  domain  of  the 
United  States.  It  followed  the  rule  adopted  as  to  the  possessory 
right  to  mining  claims.    The  man  who  first  set  his  stakes  and  thus 

1  For  rights  as  against  Congres-  2  For  riparian  rights,  see  Sees.  483- 
sional   grantees,   see   Chap.   43,   Sees.     497. 

804-809.  For   irrigation   as  a  riparian  right, 

For  rights  acquired  against  riparian  see  Sees.  498-525. 

owners,  see  Chap.  44,  Sees.  810-823.  3  See  Chap.  29,  Sees.  552-569. 

2  See  Chap.  49,  Sees.  874-916.  *  For  the  Spanish-Mexiean  Law  of 

3  See  Chap.  48,  Sees.  856-873.  Waters,  see  Sees.  570-584. 
1  For  the   history   of  doctrine,  sea 

Sees.  595-626. 

85 — Kin.  on  Irr. 
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located  a  claim  had  the  superior  right  to  the  same  as  against  all 
later  comers.  So,  too,  with  the  waters  of  the  natural  streams.  The 
man  who  took  the  first  step  to  appropriate  the  water  of  a  certain 
stream  for  the  purpose  of  working  his  mining  claim  had  the  superior 
right  to  the  use  of  the  water,  and  later  comers  could  only  appro- 
priate water  from  the  same  stream  subject  to  the  rights  of  the  first. 
The  maxim,  "Qui  prior  est  tempore,  potior  est  in  jure/'  became  the 
universal  rule ;  a  maxim  taken  from  the  common  law  governing  suc- 
cessive grants  of  real  property  by  a  common  owner  to  different  per- 
sons, and  meaning,  he  who  is  prior  in  time  is  stronger  in  right ;  ^ 
a  maxim,  strange  as  it  may  seem,  used  to  overturn  the  principles 
of  the  common  law  itself  upon  the  subject  of  riparian  rights. 

§  777.  The  rights  of  the  prior  appropriator. — Under  the  Arid 
Region  Doctrine  of  appropriation,  as  between  persons  who  claim 
the  right  to  the  use  of  the  waters  of  a  certain  stream,  lake,  or  other 
source  of  supply,  by  a  valid  appropriation  i  and  for  some  beneficial 
purpose,  he  who  is  first  in  time  has  the  superior  right  to  such  use 
to  the  full  extent  of  such  appropriation,  even  if,  at  times,  it  takes 
all  of  the  water  of  the  stream.  This  rule  is  one  of  the  fundamental 
principles  of  the  doctrine  of  appropriation.^ 

"By  the  custom  which  has  obtained  among  the  miners  in  the 
Pacific  States  and  Territories,  where  mining  for  the  precious  metals 
is  had  on  the  public  lands  of  the  United  States,  the  first  appro- 
priator of  mines,  whether  in  placers,  veins,  or  lodes,  or  waters  in  the 
streams  on  such  lands  for  mining  purposes,  is  held  to  have  a  better 
right  than  others  to  work  the  mines  or  use  the  waters.  The  first 
appropriator  who  subjects  the  property  to  use,  or  takes  the  neces- 
sary steps  for  that  purpose,  is  regarded,  except  as  against  the 
Government,  as  the  source  of  title  in  all  controversies  relating  to 
the  property. ' '  ^ 

"He  who  first  connected  his  labor  with  property  thus  situated 
and  open  to  general  exploration,  did  in  natural  justice  acquire  a 

6  Broom,  Legal  Maxims,  353 ;  Bou-  2  We   deem   it   unnecessary   to   cite 

vier,  Law  Diet.:  Maxims.  all  of  the  cases  deciding  this  point. 

For  the  history  of  the  Arid  Region  and  the  following  are  a  portion  only. 

Doctrine  of   appropriation,   see   Sees.  3  Mr.  Justice  Field,  in  Atchison  v. 

695-626.  Peterson,  87  U.  S.  20  Wall.  507,  22 

iFor  methods  of  appropriation,  see  L.  Ed.  414;  aflBrming  1  Mont.  561,  1 

Sees.  706-732.  Morr.  Min.  Rep.  583. 


THE   EIGHTS  OF   THE   PEIOE  APPEOPEIATOE. 


1347 


better  right  to  its  use  and  enjoyment  than  others  who  had  not  given 
such  labor. ' '  * 

"By  the  customary  laws  of  miners  in  California,  as  we  under- 
stand it,  the  owner  of  a  mining  claim  and  the  owner  of  a  water 
right  enjoy  their  respective  properties  from  the  dates  of  their 
appropriation,  the  first  in  time  being  first  in  right ;  but  where  both 
rights  can  be  enjoyed  without  interference  with  or  material  impair- 
ment of  each  other,  the  enjoyment  of  both  is  allowed."  ^    This  rule 


4  Mr.  Justice  Field  in  Basey  v.  Gal- 
lagher, 87  U.  S.  20  Wall.  670,  22  L. 
Ed.  452,  aflSrining  1  Mont.  455,  1 
Morr.  Min.  Eep.  683. 

5  Mr.  Justice  Field  in  Jennison  v. 
Kirk,  98  U.  S.  453,  25  L.  Ed.  240, 
4  Morr.  Min.  Eep.  504;  Kansas  v. 
Colorado,  206  IT.  S.  46,  51  L.  Ed.  956, 
27  Sup.  Ct.  Eep.  665. 

See,  also,  Hewitt  v.  Story,  51  Fed. 
Eep.  101;  Id.,  64  Fed.  Eep.  510,  12 
C.  C.  A.  250,  30  L.  E.  A.  265,  29  XJ.  S. 
App.  155;  Krall  v.  U.  S.,  79  Fed. 
Eep.  241,  24  C.  C.  A.,  543,  48  TJ.  S. 
App.  351;  Union  M.  &  M.  Co.  v. 
Dangberg,  81  Fed.  Eep.  73 ;  Trade  etc. 
Co.  T.  Eraser,  148  Fed.  Eep.  587,  79 
C.  C.  A.  37;  Boquillas  Land  &  Cattle 
Co.  V.  Curtis,  213  U.  S.  339,  53  L.  Ed. 
822,  29  Sup.  Ct.  Eep.  493,  affirming 
11  Ariz.  128,  89  Pae.  Eep.  504;  Gutier- 
res  V.  Albuquerque  Land  &  Irr.  Co., 
188  U.  8.  545,  47  L.  Ed.  588,  23  Sup. 
Ct.  Eep.  338,  affirming  Id.,  10  N.  M. 
177,  61  Pac.  Eep.  357. 

See  also: 

Alaska. — Eevenue  etc.  Co.  v.  Balder- 
son,  2  Alaska  363. 

Arizona. — Clough  v.  Wing,  2  Ariz. 
371,  17  Pac.  Eep.  453;  Hill  v.  Lenor- 
mand,  2  Ariz.  354,  16  Pae.  Eep.  266; 
Austin  V.  Chandler,  4  Ariz.  346,  42  Pae. 
Eep.  483;  Hunning  v.  Porter,  6  Ariz. 
171,  54  Pac.  Eep.  584,  where  it  has  held 
that  the  prior  right  to  the  use  of  water 
for  irrigation,  acquired  by  priority  of 
appropriation,  is  absolute. 


Boquillas  etc.  Co.  v.  Curtis,  11 
Ariz.  128,  89  Pac.  Eep.  504;  affirmed 
213  TJ.  S.  339,  53  L.  Ed.  822,  29  Sup. 
Ct.  Eep.  493. 

California. — Butte  Canal  Co.  v. 
Vaughn,  11  Cal.  143,  70  Am.  Dec.  769, 
4  Morr.  Min.  Eep.  552;  Hoffman  v. 
Stone,  7  Cal.  46;  Irwin  v.  Phillips,  5 
Cal.  140,  63  Am.  Dee.  113,  15  Morr. 
Min.  Eep.  178 ;  Tarter  v.  Spring  Cr.  etc. 
Co.,  5  Cal.  395,  14  Morr.  Min.  Eep. 
371;  Ortmau  v.  Dixon,  13  Cal.  33;  Con- 
ger V.  Weaver,  6  Cal.  548,  65  Am.  Dec. 
528,  1  Morr.  Min.  Eep.  594;  McDon- 
'  aid  V.  Bear  Eiver  etc.  Co.,  13  Cal.  220 ; 
Id.,  15  Cal.  145,  1  Morr.  Min.  Eep; 
625;  Hill  v.  King,  8  Cal.  336;  Tenney 
V.  Miners'  D.  Co.,  7  Cal.  335,  11  Morr. 
Min.  Eep.  31;  Bear  Eiver  Co.  v.  New 
York  M.  Co.,  8  Cal.  327,  68  Am.  Dec. 
325,  4  Morr.  Min.  Eep.  526;  Baxter 
V.  Gilbeft,  125  Cal.  580,  58  Pae.  Eep. 
129;  Thompson  v.  Lee,  8  Cal.  275,  1 
Morr.  Min.  Eep.  610;  Maoris  v.  Bick- 
neU,  10  Cal.  217;  Kidd  v.  Laird,  15 
Cal.  161,  76  Am.  Dec.  472,  4  Morr. 
Min.  Eep.  571;  McKinney  v.  Smith, 
21  Cal.  374,  1  Morr.  Min.  Eep.  650; 
Phoenix  W.  Co.  v.  Fletcher,  23  Cal. 
482,  15  Morr.  Min.  Eep.  185;  Himes 
v.  Johnson,  61  Cal.  259;  Osgood  v. 
Eldorado  etc.  Co.,  56  Cal.  571,  5  Morr. 
Min.  Eep.  37;  Junkans  v.  Bergin,  67 
Cal.  267,  7  Pae.  Eep.  684;  Wutch- 
umna  W.  Co.  v.  Pogue,  151  Cal.  105, 
90  Pac.  Eep.  362 ;  Senior  v.  Anderson, 
115  Cal.  496,  47  Pac.  Eep.  454;  San 


1348       EIGHTS  TO  WATEE  AS  BETWEEN  APPEOPEIATOES. 


Jose  etc.  Co.  v.  San  Jose  Ranch  Co., 
129  Cal.  673,  62  Pac.  Eep.  269;  Davis 
V.  Angelo,  8  Cal.  305,  96  Pac.  Eep. 
909;  KeUy  v.  Natoma  Water  Co.,  6 
Cal.  105,  1  Morr.  Min.  Eep.  592; 
Kimball  v.  Gearhart,  12  Cal.  27, 
1  Morr.  Min.  Eep.  615;  Esmond  v. 
Chew,  15  Cal.  137,  5  Morr.  Min.  Eep. 
175;  Logan  v.  Driseoll,  19  Cal.  623, 
81  Am.  Dee.  90,  6  Morr.  Min.  Bep* 
172;  Weaver  v.  Eureka  Lake  Co.,  15 
Cal.  271,  1  Morr.  Min.  Eep.  642;  HiU 
V.  Smith,  27  Cal.  476;  '/d.,  32  Cal.  166, 
4  Morr.  Min.  Eep.  597;  Davis  v.  Gale, 
32  Cal.  26,  91  Am.  Dee.  554,  4  Morr. 
Min.  Eep.  604;  Nevada  Water  Co.  v. 
Powell,  34  Cal.  109,  91  Am.  Deo.  685, 
4  Morr.  Min.  Eep.  253;  Nevada  etc. 
Co.  V.  Kidd,  37  Cal.  283;  Mitchell  v. 
Amador  C.  &  Co.,  75  Cal.  464,  17  Pac. 
Eep.  246;  EameUi  v,  Irish,  96  Cal. 
214,  31  Pac.  Eep.  41. 

Colorado. — Schilling  v.  Eomlnger,  4 
Colo.  100;  Coffin  v.  Left  Hand  D.  Co., 
6  Colo.  443;  Thomas  v.  Guiraud, 
6  Colo.  530;  Hammond  v.  Eose,  11  Colo. 
524,  19  Pac.  Eep.  466,  7  Am.  St.  Eep. 
258;  Vogel  v.  Minnesota  etc.  Co.,  47 
Colo.  543,  107  Pac.  Rep.  1108;  Arm- 
strong T.  Larimer  etc.  Co.,  1  Colo.  App. 
49,  27  Pac.  Eep.  235;  Bloom  v.  West,  3 
Colo.  App.  212,  32  Pac.  Eep.  846; 
Strickler  v.  Colo.  Springs,  16  Colo.  61, 
26  Pac.  Eep.  313,  25  Am.  St.  Eep.  245, 
where  it  is  said:  "A  priority  to  the 
use  of  water  is  a  property  right." 

Fort  Morgan  etc.  Co.  v.  South  Platte 
D.  Co.,  18  Colo.  1,  30  Pac.  Eep.  1032, 
36  Am.  St.  Eep.  259;  U.  S.  etc.  Co. 
V.  Gallegos,  1  Leg.  Adv.  412,  89  Fed. 
Eep.  769,  32  C.  C.  A.  470,  61  XJ.  S. 
App.  13;  Colorado  etc.  Co.  v.  Larimer 
&  Weld  Irr.  Co.,  26  Colo.  47,  56  Pac. 
Rep.  185;  Cache  La  Poudre  Res.  Co. 
T.  Water  Supply  etc.  Co.,  27  Colo.  532, 
62  Pac.  Eep.  420 ;  Wellington  y.  Beck, 
30  Colo.  409,  70  Pac.  Eep.  687,  65 
Pac.    Eep.    626;    Fulton   etc.    Co.    v. 


Meadow  etc.  Co.,  35  Colo.  558,  86 
Pac.  Eep.  748;  Baer  Bros.  etc.  Co. 
V.  Wilson,  38  Colo.  101,  88  Pae.  Rep. 
265;  Windsor  etc.  Co.  v.  Hoffman 
Mill  Co.,  48  Colo.  89,  109  Pac.  Rep. 
425;  Hector  M.  Co.  v.  Valley  View 
M.  Co.,  28  Colo.  315,  64  Pac.  Rep.  205. 

It  may  be  considered  as  stare  decisis 
in  Colorado  that  there  may  be  cir- 
cumstances in  which  consumers  of 
water  from  the  same  irrigation  ditch 
may  not  be  compelled  to  prorate  with 
each  other,  but  the  appropriators  may 
have  .different  priorities  based  on  the 
time  of  the  several  appropriations. 
Farmers'  etc.  Co.  v.  White,  32  Colo. 
114,  75  Pae.  Eep.  416. 

See,  also.  Combs  v.  Agricultural  D. 
Co.,  17  Colo.  146,  28  Pae.  Eep.  966, 
31  Am.  St.  Eep.  275;  Farmers  etc. 
Co.  V.  Southworth,  13  Colo.  Ill,  21 
Pae.  Eep.  1028,  4  L.  E.  A.  767;  Sieber 
V.  Frink,  7  Colo.  149,  2  Pae.  Eep. 
901;  Wheeler  v.  Northern  Colorado 
Irrigation  Co.  10  Colo.  583,  17  Pac. 
Rep.  487,  3  Am.  St.  Rep.  603;  Platte 
Water  Co.  v.  Northern  Colorado  Irr. 
Co.,  12  Colo.  525,  21  Pac.  Rep.  711; 
Saint  V.  Guerrerio,  17  Colo.  448,  30 
Pac.  Rep.  335,  31  Am.  St.  Rep.  320; 
Sternberger  v.  Seaton  Mountain  etc. 
Co.,  45  Colo.  401,  102  Pac.  Rep.  168. 

The  same  irrigation  ditch  may  have 
two  or  more  priorities  owned  by  the 
same  or  different  persons.  Park  v. 
Park,  45  Colo.  347,  101  Pae.  Eep. 
403. 

Idaho. — Both  the  constitution  and 
statutes  of  the  State  of  Idaho  recog- 
nize the  right  of  a  prior  appropriator 
in  and  to  the  public  waters  of  the 
State,  and  SeOt  3245  of  the  statutes  de- 
clares that  the  "First  in  time  is  the 
first  in  right."  Nielson  v.  Parker, 
Idaho ,  115  Pac.  Eep.  488. 

See,  also,  Montpelier  Milling  Co.  v. 
City  of  Montpelier,  19  Idaho  212,  113 
Pac.  Eep.  741;  Lee  v.  Hanford, 
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Idaho ,  121  Pao.  Rep.  558 ;  Malad 

Val.  Irr.  Co.  v.  Campbell,  2  Idaho  411, 
IS  Pae.  Eep.  52 ;  Kirk  v.  Bartholomew, 

2  Idaho  10S7,  3  Idaho  (Hasb.)  367, 
29  Pao.  Eep.  40 ;  Dunniway  v.  Lawson, 
6  Idaho  28,  51  Pao.  Eep.  1032,  where 
it  is  held,  in  case  of  conflict  between 
appropriators  of  water  in  a  given 
stream,  the  appropriation  that  is  first 
in  time  is  first  in  right. 

Hillman  v.  Hardwick,  3  Idaho  255, 
28  Pae.  Eep.  438 ;  Moe  v.  Harger,  10 
Idaho  302,  77  Pao.  Eep.  645;  Van 
Camp  V.  Emery,  13  Idaho  202,  89  Pae. 
Eep.  752;  Farmers'  etc.  Co.  v.  Eiver- 
sida  Irr.  Dist.  14  Idaho  450,  94  Pae. 
Eep.  761;  Hutchinson  v.  Watson 
Slough  D.  Co.,  16  Idaho  484,  101  Pae. 
Eep.  1059,  133  Am.  St.  Rep.  125;  Con- 
ant  V.  Jones,  3  Idaho  606,  32  Pao. 
Eep.  250;  Krall  v.  United  States,  79 
Fed.  Eep.  241,  24  C.  C.  A.  543,  48 
U.  S.  App.  351. 

Kansas. — Clark  v.  Alleman,  71  Elan. 
206,  80  Pae.  Rep.  571,  70  L.  E.  A.  971. 

Montana. — ' '  The  right  to  the  use  of 
water  in  the  streams  of  this  state  is 
public.  '  As  between  appropriators,  the 
one  first  in  time  is  first  in  right.'  (Eev. 
Codes,  See.  4845)  ;  but  when  the  first 
appropriator  has  finished  his  use  he 
must  return  the  water  to  the  stream, 
to  be  used  by  subsequent  appropria- 
tors." Featherman  v.  Hennessy,  43 
Mont.  310,  115  Pae.  Eep.  983. 

See,    also,    Boyd   v.    Huffine,    

Mont. ,  120  Pae.  Eep.  228;  Thorp 

V.  "Woolman,  1  Mont.  168,  8  Morr. 
Min.  Eep.  87 ;  Stafford  v.  Horubuekle, 

3  Mont.  485;  Thorp  v.  Freed,  1  Mont. 
651;  Barkley  v.  Tieleke,  2  Mont.  59, 

4  Morr.  Min.  Eep.  666;  Alder  Gulch 
etc.  Co.  V.  Hayes,  6  Mont.  31,  9  Pae. 
Eep.  581;  Power  v.  Switzer,  21  Mont. 
523,  55  Pae.  Eep.  32;  Quigley  v. 
Birdseye,  11  Mont.  489,  28  Pao.  Rep. 
741;  Woolman  v.  Garringer,  1  Mont. 
535,  1  Morr.  Min.  Eep.  675;   Toohev 


T.  Campbell,  24  Mont.  30,  60  Pae.  Eep. 
396;  State  v.  Quantie,  37  Mont.  32, 
94  Pae.  Eep.  491. 

Nebraska. — Clark  v.  Cambridge  ete. 
Co.,  45  Neb.  798,  64  N.  W.  Eep.  239; 
Crawford  Co.  v.  Hathaway  (Hall),  67 
Neb.  235,  93  N.  W.  Eep.  781,  60 
L.  R.  A.  889,  108  Am.  St.  Rep.  647. 

Nevada. — ^LobdeU  v.  Simpson,  2  Nev. 
274,  90  Am.  Dee.  537 ;  Ophir  et.  Go.  v. 
Carpenter,  6  Nev.  534,  97  Am.  Dec. 
550,  4  Morr.  Min.  Rep.  640 ;  Barnes  v. 
Sabron,  10  Nev.  217,  4  Morr.  Min. 
Eep.  673;  James  v.  Goodenough,  17 
Nev.  324;  Dalton  v.  Bowker,  8  Nev. 
190;  Chiatovich  v.  Davis,  17  Nev.  133, 
28  Pae.  Eep.  239 ;  Proctor  v.  Jennings, 
6  Nev.  83,  3  Am.  Eep.  240,  4  Morr. 
Min.  Eep.  265;  Simpson  v.  Williams, 
18  Nev.  432,  4  Pae.  Eep.  1213 ;  Union 
M.  &  M.  Co.  V.  Dangberg,  81  Fed.  Eep. 
73;  Reno  Smelting  Co.  v.  Stevenson, 
20  Nev.  269,  21  Pae.  Rep.  317,  4  L.  R. 
A.  60,  .19  Am.  St.  Rep.  364;  Ennor  v. 
Raine,  27  Nev.  178,  74  Pae.  Rep.  1; 
Twaddle  v.  Winters,  29  Nev.  88,  85 
Pae.  Rep.  280,  89  Pae.  Eep.  289. 

New  Mexieo. — Keeney  v.  Carillo,  2 
N.  M.  480;  Millheiser  v.  Long,  10  N. 
M.  99,  61  Pae.  Eep.  Ill;  Albuquerque 
ete.  Co.  V.  Gutierres,  10  N.  M.  177, 
61  Pae.  Eep.  357;  afBrmed  in  188  U.  S. 
545,  47  L.  Ed.  588,  23  Sup.  Ct.  Eep. 
338. 

OMaTioma. — Gates  v.  Settlers  ete. 
Co.,  19  Okla.  82,  91  Pae.  Eep.  856. 

Oregon. — "Where  several  rights  are 
acquired  from  the  same  stream,  they 
will  have  priority  in  the  order  of  the 
time  of  their  diversion."  r'orter  v. 
Pettengill,  57  Ore.  247,  110  Pae.  Rep. 
393. 

See,  also,  Whited  v.  Caviu,  55  Ore. 
98,  105  Pao.  Rep.  396;  Nevada  Ditch 
Co.  V.  Canyon  &  Sand  HoUow  Ditch 
Co.,  58  Ore.  517,  114  Pae.  Rep.  86; 
Caviness  v.  La  Grande  Irrigation  Co. 
Ore.  ,  119  Pae.  Eep.  731; 
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of  superior  right  based  upon  priority,  as  we  have  seen,  first  adopted 
by  the  miners  of  California  in  their  customs  and  regulations  as 
applied  to  the  use  of  the  waters  from  the  natural  streams  on  the 
public  domain  only  to  the  working  of  their  mines,  afterward  al- 
lowed by  the  decisions  of  the  courts  and  by  statute  of  that  State,^ 
was  then  "acknowledged  and  confirmed"  by  the  General  Govern- 
ment by  the  Acts  of  Congress  of  1866  and  1870,'^  as  applying  to  the 


Hayden  v.  Long,  41  Ore.  244;  Kaler 
V.  Campbell,  13  Ore.  596,  11  Pae. 
Eep.  301;  McCall  v.  Porter,  42  Ore. 
49,  70  Pac.  Eep.  820,  71  Pae.  Eep. 
976;  Nevada  D.  Co.  v.  Bennett,  30 
Ore.  59,  45  Pao.  Eep.  472,  gO  Am.  St. 
Eep.  777 ;  Mann  v.  Parker,  48  Ore.  321, 
86  Pae.  Eep.  598 ;  Browning  v.  Lewis, 
39  Ore.  11,  64  Pac.  Eep.  304;  Brown 
V.  Baker,  39  Ore.  66,  65  Pae.  Eep. 
799,  66  Pae.  Eep.  193;  Britt  v.  Eeed, 
32  Ore.  76,  70  Pac.  Eep.  1029;  Bolter 
V.  Garrett,  44  Ore.  304,  75  Pac.  Eep. 
143;  Hough  v.  Porter,  51  Ore.  318, 
95  Pae.  Eep.  732,  98  Pae.  Eep.  1083, 
102  Pac.  Eep.  728;  Simmons  v.  Win- 
ters, 21  Ore.  35,  27  Pae.  Eep.  7, 
28  Am.  St.  Eep.  727 ;  Speake  v.  Hamil- 
ton, 21  Ore.  3,  26  Pac.  Eep.  855; 
Hindman  v.  Eizor,  21  Ore.  112,  27 
Pae.  Eep.  13. 

South  DaJcota. — ^Lone  Tree  D.  Co.  v. 
Cyclone  etc.  Co.,  15  S.  D.  519,  91  N.  W. 
Eep.  352;  Id.,  26  S.  D.  307,  128  N.  W. 
Eep.  591. 

Texas. — Mud  Cr.  etc.  Co.  v.  Vivian, 
74  Tex.  170,  11  S.  W.  Rep.  1078. 

Utah.— Crane  v.  Winaor,  2  Utah  248 ; 
Muuroe  v.  Ivie,  2  Utah  535,  8  Morr. 
Min.  Eep.  127 ;  Lehi  Irr.  Co.  v.  Moyle, 
4  Utah  327,  9  Pae.  Eep.  867;  Hague 
V.  Nephi  Irr.  Co.,  16  Utah  421,  52  Pae. 
Eep.  765,  41  L.  E.  A.  311,  67  Am. 
St.  Eep.  634;  Herriman  Irr.  Co.  v. 
Butterfield  M.  Co.,  19  Utah  453,  57  Pac. 
Rep.  537,  51  L.  E.  A.  933;  Fisher  v. 
Bountiful,  21  Utah  29,  59  Pae.  Eep. 
520;  Salt  Lake  City  v.  Salt  Lake  etc. 
Pr.  Co.,  24  Utah  249,  67  Pac.  Eep. 


672,  25  Utah  456,  71  Pao.  Eep.  1069, 
61  L.  R.  A.  648 ;  Cole  v.  Eichards  Irr. 
Co.,  27  Utah  205,  75  Pac.  Eep.  376, 
101  Am.  St.  Eep.  962;  Salina  Creek 
Irr.  Co.  V.  Salina  Stock  Co.,  7  Utah 
456,  27  Pac.  Eep.  578 ;  Salt  Lake  City 

V.  Gardner, Utah, ,  114  Pac. 

Rep.  147;  Sowards  v.  Meagher,  37 
Utah,  212,  108  Pae.  Rep.  1112;  Pat- 
terson V.  Eyan,  317  Utah  410,  108  Pae. 
Eep.  1118. 

Washington. — "It  is  true  that  the 
appellant  at  one  time  attempted  to  file 
an  appropriation  of  certain  water  un- 
der the  statute,  but  such  appropriation 
Was  clearly  not  effective,  under  the  rule 
in  Benton  v.  Johnoox,  17  Wash.  277,  49 
Pao.  Eep.  495,  39  L.  E.  A.  107,  61  Am. 
St.  Eep.  912,  because  the  water  was 
already  appropriated  by  the  respond- 
ents." Weidensteiner  v.  Malley,  55 
Wash.  79,  104  Pae.  Eep.  143. 

See,  also,  Atkinson  v.  Washington 
Irrigation  Co.,  44  Wash.  75,  86  Pac. 
Eep.  1123,  120  Am.  St.  Eep.  978; 
Geddis  v.  Parrish,  1  Wash.  587,  21 
Pae.  Eep.  314;  Isaacs  v.  Barber,  10 
Wash.  124,  38  Pac.  Eep.  871,  30  L.  E. 
A.  665,  45  Am.  St.  Rep.  772. 

Wyoming. — Moyer  v.  Preston,  6 
Wyo.  308,  44  Pac.  Rep.  845,  71  Am.  St. 
Eep.  914;  Willey  v.  Decker,  11  Wyo. 
496,  73  Pac.  Eep.  210,  100  Am.  St. 
Eep.  939. 

6  For  the  history  of  the  doctrine  of 
appropriation,  see  Sees.  595-626. 

TPor  Acts  of  1866  and  1870,  see 
Sees.  611-616. 
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use  of  such  waters  for  any  beneficial  purpose.  "Whenever,  by 
priority  of  possession,  rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes,"  etc.,  is  the  language 
of  the  statute ;  and  this  has  been  made  the  basic  principle  governing 
the  law  of  the  use  of  waters  in  all  of  the  States  and  Territories  of 
the  arid  and  semi-arid  West.  In  all  of  these  States  statutes 
have  also  been  adopted  to  this  effect ;  ^  and  in  some  States 
this  rule  as  to  the  superiority  of  right  based  upon  priority  is  even 
embodied  in  their  constitutions,^  and  in  most  of  the  States  it  is 
found  in  some  form  or  other  in  the  statutes.  As  was  said  in  a 
recent  Idaho  case:  ^^  "The  doctrine  prevailed  prior  to  statehood, 
and  in  the  earliest  Territorial  history,  that  the  '  first  in  time  is  the 
first  in  right,'  in  the  diversion  and  use  of  public  waters.  Indeed, 
this  is  the  doctrine  that  has  prevailed  throughout  the  States  and 
Territories  of  the  arid  West ;  it  is  found,  expressed  in  some  form  or 
other,  in  the  Constitution  of  most  of  the  arid  States,  and  has  been 
reinforced  by  statutes  in  practically  all  of  the  irrigation  States." 
A  priority  right  to  the  use  of  water  under  the  law  of  appropriation 
is  a  property  right,  which  is  the  subject  of  purchase  or  sale,ii 
and  its  character  and  method  of  use  may  be  changed  by  the  appro- 
priator,  provided  such  change  does  not  injure  the  rights  of  others.^^ 
It  is  held  that  one  who  purchases  a  water  right  from  a  ditch  or 
canal  company  that  has  made  the  appropriation  of  the  same  for  tjie 
purposes  of  sale,  rental,  or  distribution  of  the  water  is  entitled  to 
the  priority  of  use  as  against  other  subsequent  purchasers;  and 
that  such  priority  dates  from  the  time  of  the  iona  fide  settlement 

8  See  for  laws   of  the   States  and  "Priority    of    appropriation    shall 
Territories  Part  XIV.  giv6  the  better  right  as  between  those 

9  "Priority   of   appropriation  shall  using  the  water."     Idaho  Const.  Art. 
give    the    better    right    as    between  15.  See.  3.    For  other  provisions,  see 

those  using  the  water    for    the    same  ^"*  ^^'  """"^^  ^f''^^  „  ,     ,„„ 
,,     „  ,       -,     „       ,      A  i.    ifl  lONielson  v.  Parker,  19  Idaho  729, 

purpose."     Colorado  Const.,  Art.  16,  ^^^  P^o.  Hep.  iS8. 
See.  6.    See,  also,  for  the  other  pro-  ^^  ^^^  ^^^  ^^^^  ^^  ^^^^^  ^^^^^  ^^^ 

visions  of  the  constitution  Part  XIV,  „^^^  994-1032 
under  Colorado.  12  For  the  change  of  use,  see  Sees. 

"Priority    of    appropriations    for  869-872. 
beneficial   uses   shall   give   the  better         ggg,  also.  Seven  Lakes  etc.  Co.  v. 

right. ' '    Wyoming  Const.,  Art.  8,  See.  New  Loveland  etc.  Co.,  40  Colo.  382, 

3.    For  other  provisions,  see  Part  XIV,  93  Pao.  Eep.  485,  17  L.  B.  A.,  N.  S. 

under  Wyoming.  329. 
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upon  the  land  and  the  beginning  of  his  improvements.  And  in  a 
recent  ease,i3  it  was  held  that  a  settler  who  actually  settled  upon  a 
tract  of  land  lying  under  a  canal  owned  by  such  a  company  with 
a  view  to  receiving  water  therefrom  for  agricultural  purposes  is 
entitled  to  a  priority  over  one  who  has  previously  purchased  a 
water  right  from  such  canal  company,  but  who  has  failed  to  either 
settle  upon  the  land  or  to  improve  the  same.  Both  a  prior  and  sub- 
sequent appropriation  may  be  made  through  the  same  ditch  or  by 
one  person  or  by  others.  In  other  words,  a  single  ditch  may  convey 
water  under  several  appropriations  having  separate  and  distinct 
priorities.  1* 

§  778.  The  date  fixing  the  priority. — The  date  fixing  the  prior- 
ity of  an  appropriator  differs  somewhat  in  the  different  jurisdic- 
tions, and  also  depends  upon  the  circumstances  of  the  appropriation 
itself.  Provided,  always,  that  reasonable  diligence  is  used  in  the 
construction  of  the  necessary  works,  ^  and  the  application  of  the 
water  to  some  beneficial  purpose,  in  those  States  which  require 
no  notice  of  appropriation,  the  date  of  the  actual  commence- 
ment of  the  work  is  the  date  fixing  the  priority  of  the 
appropriation.  This  was  also  the  rule  in  those  jurisdictions  the 
statutes  of  which  at  first  did  not  provide  for  a  notice  of  appropria- 
tion, up  to  the  time  such  a  provision  was  enacted.^  But,  at  the 
present  time,  the  statutes  of  nearly  every  State  ■  provide  for 
the  posting  of  a  notice  of  appropriation.  "Where  this  is  so, 
and  the  appropriation  is  finally  consummated  with  reasonable 
diligence  thereafter,^  the  date  of  the  priority,  by  the  doctrine  of 
relation,  is  fixed  as  of  the  date  of  the  posting  of  the  notice.*  In 
thdse  jurisdictions  in  which  are  to  be  found  the  more  modern  irriga- 
tion codes,  and  which  follow  what  is  known  as  the  rule  of  State  con- 
is  Mellen   v.    Great    Western   Beet         2  For  notice   of   appropriation,  see 

Sugar  Co., Idaho ,  122  Pac.      Sees.  710-717. 

Eep.  30.  See,   also,   the  laws  of  the   States, 

14  Taughenbaugh  v.  Clark,  6  Colo.      Part  XIV. 
App.  235,  40  Pae.  Eep.  153 ;  Farmers '  For  methods  of  making  appropria- 

Independent  Di/teh  Co.  v.  Agricultural      tions,  see  Sees.  706-732. 
Ditch  Co.,  42  Colo.  315,  45  Pac.  Eep.  3  For  the  consummation  of  an  ?ip- 

444,  55  Am.  St.  Eep.  149.  propriation,  see  Sees.  725-728. 

1  For  reasonable  diligence,  see  Sees.  <  For  the  doetrins  of  relation,  gee 

733-741.  Sees.  742-756. 
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trol,  based  upon  the  "Wyoming  system  of  laws  relating  to  appropria-. 
tion,  the  date  of  the  priority  is  fixed  by  the  date  of  the  application  to 
the  proper  officer,  and  upon  which  the  permit  is  afterward  issued.  ^ 
But  in  all  jurisdictions,  a  valid  appropriation  may  be  made  by  the 
actual  use  of  the  water  for  some  beneficial  purpose,  and  that,  too, 
without  complying  with  the  formalities  of  the  statute.?  "Where  this 
is  the  case,  the  date  of  the  priority  is  that  of  the  actual  use  of  the 
water.  This  is  also  the  rule  in  cases  where  there  was  an  attempt  to 
follow  the  statutes,  but  where  there  was  unreasonable  delay  in  the 
consummation  of  the  appropriation  from  the  date  of  the  posting 
of  the  notice  or  from  the  date  of  the  commencement  of  the  work 
as  the  case  may  be.  The  doctrine  of  relation  in  these  cases  does  not 
apply. '^  These  rules  have  been  discussed  in  other  portions  of  this 
work,  and  outside  of  their  bare  statement  in  this  connection  there 
is  no  need  for  further  discussion.^ 

It  is  the  history  of  the  law  of  appropriation  in  every  "Western 
State  and  Territory,  that  in  the  early  days  the  methods  were  very 
lax  especially  as  to  the  perpetuation  of  the  evidence  of  the  dates 
of  the  appropriations.  As  a  general  thing,  even  if  the  law  required 
a  notice,  no  record  of  the  same  was  required.  Therefore,  in  many 
instances  appropriations  have  been  made  which  were  in  every  re- 
spect valid,  but  the  parties  making  them  have  moved  away  or  have 
died,  witnesses  have  also  disappeared,  and  it  is  impossible  for  the 
successors  in  interest  to  prove  the  date  of  the  priority.  In  cases 
of  this  nature,  as  was  held  by  the  Supreme  Court  of  Montana,  the 
trial  court  is  justified  in  arbitrarily  fixing  an  appropriate  day  or 
date.  "In  water  right  suits,  testimony  relating  to  original  appro- 
priations, some  of  them  made  many  years  before  the  controversy 
arises,  is  very  often  indefinite  as  to  dates,  and  when  this  condition 
arises  at  the  end  of  the  suit  the  trial  court,  for  the  purpose  of 
framing  a  decree  specifically  settling  the  respective  rights  of  the 
parties,  of  necessity  must  often  arbitrarily  fix  a  particular  day  or 
days  for  appropriations  of  water. "  ^ 

§  779.  Priority — Circumstances  under  which  question  arises. — 
The  circumstances  under  which  the  question  of  priority  of  right 

5  For  the  laws  of  State  control  of  7  See  Sec.  751. 
.waters,  see  Chap.  68,  Sees.  1337-1367.  8  See  citations  above. 

6  For     appropriation     by     use     of  8  McDonald  v.  Lannan,  19  Mont,  78, 
water,  see  Sees.  730,  751.  47  Pac.  Eep.  648. 
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arises  are  many.  It  arises,  of  course,  to  determine  the  rights  be- 
tween all  persons  claiming  the  right  to  the  water  of  a  certain 
stream  by  virtue  of  an  appropriation  and  all  claiming  that  they 
were  prior.  The  one  being  actually  first  in  time  is  first  in  right. 
The  question  also  arises  to  determine  the  extent  or  the  amount  of 
the  water  to  ^hich  the  one  who  is  actually  prior  in  time  is  entitled 
under  his  appropriation.  ^  Then,  it  arises  to  determine  the  rights  of 
the  prior  appropriator  as  against  the  rights  of  the  subsequent 
appropriators,2  and  the  intervening  appropriators ;  ^  and,  also,  as 
to  the  rights  between  the  individuals  of  either  of  these  classes. 
Again,  the  question  of  priority  is  applied  to  determine  the  rights 
of  appropriators  from  the  same  stream  who  divert  their  water 
through  the  same  ditch  ;4  and,  also,  the  relative  rights  of  the  indi- 
viduals of  any  group  of  this  kind  and  the  individuals  of  another 
group.5  Then,  again,  where  the  constitutions  or  statutes  of  certain 
States  give  a  preference  right  for  certain  uses,  as  between  those 
using  the  water  for  the  same  purpose,  priority  of  use  gives  the 
better  right.  ^  Then,  the  rule  is  applied  where  the  consumers  of 
the  water  receive  it  from  a  ditch  or  canal  constructed  by  a  company 
which  diverts  the  water  from  the  natural  stream  and  furnishes  it 
to  the  farmers,  and  that,  too,  regardless  as  to  whether  the  canal 
company  or  the  consumers  are  deemed  in  law  to  be  the  actual 
appropriators  of  the  water.'''  Then,  again,  the  right  of  priority 
applies  to  the  appropriation  of  water  where  it  is  stored  in  reservoirs 
for  future  use  as  between  the  rights  of  the  companies  storing  the 

1  See  for  the  extent  or  amount  of  D.  Co.,  22  Colo.  513,  45  Pae.  Eep.  444, 
water  which  may  be  claimed,  Sees.  55  Am.  St.  Rep.  149;  reversing  Id., 
877-887.  3  Colo.  App.  255,  32  Pae.  Eep.  722. 

2  Sees.  784,  785.  S««'  ^1^°'  Sees.  831,  1085. 

3  See  See.  788.  5  See  Sees.  780-786. 

,  _,,    .  .  ,  .  .  6  For   preference   rights,   see   Seca. 

4  That      appropriators      of      water  -^  °      ' 

through  the  same  ditch  may  have  dif-  /j,^;  the  rights  of  ditch  companies 

ferent  priorities  of  right  to  the  use  ^^^  consumers,  see  Chaps.  72-77. 

of  the  water  based  upon  the  time  of  g^^^  ^j^^^  Farmers  Highline  C.  Co. 

the  several  appropriations,  see  See.  ^  Southworth,  13  Colo.  Ill,  21  Pae. 
776. 


Eep.  1028,  4  L.  K.  A.  767;  Farmers' 
Ind.  D.  Co.  V. 
Colo.  513,  45 
Farmers'  Ind.  D.  Co.  v..  Agricultural      St.  Eep.  149, 


See,  also,   Taughenbaugh  v.   Clark,      ind.  D.  Co.  v.  Agricultural  T>.  Co.,  22. 
6  Colo.  App.  235,  40  Pae.  Eep.  153;      Colo.  513,  45  Pae.  Eep.  444,  55  Am. 
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water.*  And  it  again  applies  to  determine  the  rights  of  those  storing 
the  water  for  future  use  as  against  the  rights  of  those  who  appro- 
priate the  water  for  immediate  use.^  And  it  is  also  applied  to 
determine  the  rights  between  appropriators  from  interstate 
streams.  In  this  ease  also  the  priority  governs  the  right  to  the  use 
of  the  water.io  The  rule  of  priority  is  also  applied  to  settle  the 
rights  to  the  use  of  water  as  between  appropriators  and  riparian 
proprietors.il  In  all  these  questions,  the  maxim,  "qui  prior  est 
tempore,  potior  est  in  jure,"  is  the  rule  of  law  upon  which  is  deter- 
mined not  only  the  right  to  the  use  of  the  water  but  also  the  extent 
of  the  right. 

§  780.  Prior  appropriator's  right  to  take  all  the  water  of  a 
stream — Origin  of  rule. — ^If  there  had  been  water  enough  flowing  in 
the  natural  streams  or  other  sources  of  water  supply  in  this  Western 
country  to  satisfy  the  wants  of  all,  the  question  of  superiority  of 
right  based  upon  priority  would  never  have  arisen;  in  fact,  the 
Arid  Region  Doctrine  of  appropriation  would  never  have  been 
adopted.  However,  owing  to  the  great  scarcity  of  water  in  this 
part  of  the  country,  compared  with  the  amount  which  might  be 
used  if  every  one  got  what  he  wanted,  or  needed,  the  rule  of  priority 
of  right  is  the  only  one  which  could  have  been  adopted,  and  at  the 
same  time  have  the  water  do  the  greatest  good  to  the  greatest  num- 
ber. In  a  strictly  agricultural  country,  it  is  better  that  one  man  who 
was  first  in  appropriating  the  water  of  a  certain  stream  should  have 
a  well  irrigated  farm  from  which  he  can  raise  plentiful  crops  than 
that  a  hundred  families  who  have  settled  near  the  stream  have 
barely  enough  water  for  domestic  purposes.  Men  in  this  part  of 
the  country,  as  well  as  in  other  parts,  have  to  eat  as  well  as  to 
drink  in  order  to  Uve.  And,  in  certain  portions  of  the  country,  if 
they  can  not  secure  water  for  irrigation  sufficient  to  mature  crops 
for  the  sustenance  of  themselves  and  families  their  efforts  will  be 

8  For  extent  of  rights  acquired  for  9  Colorado  etc.  Co.  v.  Larimer  etc. 

storage,    see    Sees.    837-846;     Water  Co.,   26  Colo.  47,  56  Pac.  Rep.   185, 

Supply  &  Storage  Co.  v.  Larimer  etc.  citing  Kinney  on  Irr.,  1st  Ed.,  Sees. 

Co.,  24  Colo.  322,  51  Pac.  Eep.  496,  46  230,  231,  232. 
L.  E.  A.  322;  Cache  La  Poudre  Res.  10  See  Sec.  664. 

Co.  V.  Windsor  Res.  Co.,  25  Colo.  53,         11  See  Sees.  810-823. 
52  Pae.  Eep.  1104. 
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in,  vain.  So,  the  rule  of  priority  of  right  was  adopted,  in  order 
that  the  few  who  were  first  might  live  and  live  well,  rather  than 
that  the  many  should  starve  or  eke  out  a  miserable  existence. 

Owing  to  the  topography  of  the  country,  a  great  many  of  our 
Western  streams  become  nearly  dry  in  the  summer,  just  at  the 
time  when  the  water  is  most  needed  for  irrigation,  although  in  the 
spring  they  may  carry  a  large  volume  of  water.  And,  so,  if  a 
certain  stream  in  the  spring  tinse  has  a  flow  of  500  inches ;  and,  in 
the  summer  time  the  flow  is  reduced  to  100  inches  or  less,  and  the 
first  appropriator  of  the  waters  of  the  stream  has  legally  consum- 
mated his  appropriation  for  250  inches,  and  he  actually  has  need  of 
this  amount  of  water  for  the  purpose  for  which  he  made  the  appro- 
priation, and  uses  it  at  all  times  when  he  can  get  it,  he  is  entitled 
under  the  law  as  regards  all  subsequent  claimants  to  all  of  the 
water  that  flows  in  it  during  the  period  that  it  is  equal  to  250  inches 
or  less,  although  he  entirely  shuts  off  the  supply  of  the  subsequent 
appropriators.i  This  may  seem  a  selfish  rule  to  one  who  is  ac- 
quainted with  only  the  principles  of  the  common  law  upon  the 
subject,  but  it  is  based  upon  the  general  and  uniform  principle 
applicable  to  all  claims  by  appropriation  to  waters  upon  the  public 
domain  of  the  arid  and  semi-arid  West  that,  "he  who  has  the 
prior  has  the  superior  right,"  or,  stated  in  other  words,  "first  in 
time,  first  in  right."  ^  Under  this  principle,  the  general  doctrine  is 
settled  by  a  long  line  of  authorities,  which  will  be  discussed  in  our 
next  section,^  that  the  prior  appropriator  of  the  waters  of  a  certain 
stream  or  other  source  of  water  supply  is -entitled  to  the  exclusive 
use  of  the  water  up  to  the  amount  embraced  in  his  appropriation, 
even  if  it  cuts  off  the  rights  of  valid  subsequent  appropriations, 
when  the  stream  fiows  more  than  the  amount  claimed  by  the  first 
appropriator. 

As  was  said  in  a  very  recent  California  case:  *  "Undoubtedly, 
the  plaintiff,  under  the  evidence,  as  the  original  appropriator  of  the 

1  See,  also,  next  section  and  eases  the  arid  region.  First  in  time  first  in 

cited.  right."     Hard  v.   Boise  City  Irr.   & 

2 "An  inspection    of    the    various  L.   Co.,   9   Idaho   589,    76   Pac.   Eep. 

Acts  plainly  shows  that  the  guiding  331,  65  L.  E.  A.  407. 
star  has  always  been  to  so  legislate  s  See  Sec.  781. 

as  to  protect  all  users   of  water  in  4  Hufford  v.  Dye,  Cal.  , 

the  most  useful,  beneficial  way,  keep-  121  Pac.  Eep.  400. 
ing  in  view  the  rule  existing  all  over 
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water,  had  a  paramount  right  to  the  first  flow  thereof  to  his  land 
and  in  a  full  ditch  because  the  best  results  through  irrigation  are 
attained  with  the  ditch  at  that  capacity,  and  a  right  to  the  use  of 
all  the  waters  at  such  times  as  was  necessary  for  him  to  use  them  and 
to  the  extent  of  such  previous  use.  But  when  this  is  conceded  to 
him  he  has  secured  all  he  is  entitled  to."  * 


§  781.  Prior  appropriator's  right  to  take  all  the  water  of  a 
stream — Authorities. — As  set  forth  in  the  preceding  section,  with 
the  exception  of  the  cases  where  there  is  a  question  of  prefer- 
ence rights  granted  under  some  constitution  or  statute,  ^  the  first 
appropriator  on  a  certain  stream  is  entitled,  by  virtue  of  his  prior 
right,  to  the  use  and  enjoyment  of  the  water  to  the  full  extent  of 
his  original  appropriation,  even  when  this  includes  all  of  the  water 
of  the  stream,  and  this  right  continues  so  long  as  he  applies  all  of 
the  water  appropriated  to  some  beneficial  use  or  purpose.^    By  the 


i.For  preference  rights  as  affecting 
priority,  see  Sees.  791-794. 

2  Edgar  v.  Stevenson,  70  Cal.  286, 
11  Pae.  Eep.  704. 

Prior  appropriation  of  aU  the  waters 
of  a  stream,  applied  to  irrigation  pur- 
poses, gives  the  better  right  to  all  the 
tributaries  and  aU  the  direct  and  im- 
mediate sources  of  supply  of  the 
stream;  and  when  the  right  once 
vests,  it  must  be  protected.  Malad 
Val.  Irr.  Co.  v.  CampbeU,  2  Idaho  411, 
18  Pae.  Eep.  52. 

See,  also,  Strickler  v.  Colorado 
Sprs.,  16  Colo.  61,  26  Pae.  Eep.  313, 
25  Am.  St.  Eep.  245. 

The  prior  appropriator  of  the  water 
of  a  stream  is  entitled  to  the  use  of 
aU  of  it,  if  necessary  to  irrigate  his 
land  under  cultivation.  Bolter  v.  Gar- 
rett, 44  Ore.  304,  75  Pae.  Eep.  143. 

The  prior  right  to  the  use  of  waters 
for  irrigation  acquired  by  priority  of 
appropriation,  is  absolute,  regardless 
of  whether  the  stream  furnishes  a  suf- 
ficiency for  all;  and  this  even  where 
it  is  sufficient  for  all  appropriators 
up  to  the  time  of  determining  the  dif- 


ferent priorities.  Hunning  v.  Porter, 
6  Ariz.  171,  54  Pae.  Eep.  584. 

"Beyond  question,  under  our  laws, 
a  party  may  be  protected  in  the  use  of 
aU  the  water  he  actually  appropriates 
and  uses,  even  if  it  be  every  drop  that 
flows  in  as  great  a  river  as  the  Snake. ' ' 
Trade  etc.  Co.  v.  Eraser,  148  Fed. 
Eep.  587,  79  C.  C.  A.  37. 

"Under  such  doctrine  the  first  ap- 
propriator may  appropriate  the  entire 
flow  of  a  stream,  if  used  in  proper 
irrigation.  Also,  a  non-riparian  may 
appropriate  and  get  an  exclusive 
right  to  the  whole  water  of  a  stream 
for  non-riparian  lands."  Meng  v. 
Coffey,  67  Neb.  500,  93  N.  W.  Eep. 
713,  60  L.  E.  A.  910,  108  Am.  St. 
Eep.  697. 

"It  follows  that  respondents'  title 
to  the  waters  of  Antoine  Creek  must 
date  from  the  time  of  their  entry  in 
1904,  at  which  time  they  were  sub- 
ject to  the  prior  appropriation  of  the 
appellants,  who,  as  the  evidence 
shows,  will  probably  need  the  entire 
flow  in  the  dry  season  of  the  year. 
...    It    is    unfortunate    that    the 
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term,  "to  the  full  extent  of  his  original  appropriation,"  is  meant 
the  full  amount  of  water  he  is  entitled  to  take  out  of  the  stream 


flood  waters  of  Antoine  Creek  can  not 
be  conserved  for  the  use  of  all,  but 
so  long  as  our  laws  measure  the 
rights  of  the  appropriator  of  water  by 
the  necessities  of  the  dry  season,  the 
first  in  time  must  be  held  to  be  the^ 
first  in  right.  The  just  purpose  of  the 
trial  judge  to  apportion  the  waters 
can  not  be  sustained  in  the  light  of 
the  evidence  showing  that  there  is 
no  excess  of  water  running  to, 
or  waste  by,  the  appellants.  .  .  . 
This  cause  is  remanded  with  in- 
structions to  enter  a  decree  fixing  the 
amount  of  water  actually  necessary  to 
irrigate  the  lands  of  appellants,  even 
to  the  full  flow  of  the  stream  in  the 
dry  season,  leaving  the  residue,  if  any, 
subject  to  the  riparian  right  of  re- 
spondents." Avery  v.  Johnson,  59 
Wash.  332,  109  Pae.  Eep.  1028. 

"An  appropriator,  subject  to  rights 
in  existence  at  the  time  his  appropria- 
tion is  made,  may  take  all  the  water 
he  can  use  reasonably  and  without 
waste  for  a  beneficial  project,  although 
it  may  be  the  lion's  share,  and  none 
may  be  left  for  those  who  come  after- 
wards."    Caviness  v.  Le  Grande  Irr. 

Co., Ore.   ,   119   Pae.   Eep. 

735. 

See,  also,  Huffner  v.  Sawday,  153  Cal. 
86,  94  Pae.  Eep.  424;  Morris  v.  Bean, 
146  Fed.  Eep.  432 ;  Id.,  159  Fed.  Eep. 
651,  86  C.  C.  A.,  519;  affirmed  in  221 
U.  S.  485,  55  L.  Ed.  821,  31  Sup.  Ct. 
Eep.  703;  State  v.  Quantie,  37  Mont. 
32,  94  Pae.  Eep.  491;  Farmers'  etc. 
Co.  T.  White,  32  Colo.  114,  75  Pae. 
Eep.  416;  Healy  v.  Woodrufe,  97  Cal. 
464,  32  Pae.  Eep.  528;  Hammond  v. 
Eose,  11  Colo.  524,  19  Pao.  Eep.  466, 
7  Am.  St.  Eep.  258;  Moe  v.  Harger, 
10  Idaho  302,  77  Pae.  Eep.  645;  Drake 
V.  Earhart,  2  Idaho  750,  23  Pae.  Eep. 


541;  Mahoney  v.  IJeiswanger,  6  Idaho 
750,  59  Pae.  Eep.  651 ;  Boeder  v.  Stein, 
23  Nev.  92,  42  Pae.  Eep.  867;  Low  v. 
Schaffer,  24  Ore.  239,  33  Pae.  Eep. 
678;  Carson  v.  Hayes,  39  Ore.  97,  65 
Pae.  Eep.  814;  Offield  v.  Ish,  21  Wash. 
277,  57  Pae.  Eep.  809;  James  v.  Wil- 
liams, 31  Cal.  211;  LobdeU  v.  Simp- 
son, 2  Nev.  274,  90  Am.  Deo.  537; 
Ophir  etc.  Co.  v.  Carpenter,  6  Nev. 
534,  97  Am.  Dec.  550,  4  Morr.  Min. 
Eep.  640;  Barnes  v.  Sabron,  10  Nev. 
217,  4  Morr.  Min.  Eep.  673;  Nevada 
W.  Co.  V.  Powell,  34  Cal.  109,  91  Am. 
Deo.  685,  4  Morr.  Min.  Eep.  253 ;  Gale 
V.  Tuolumne  W.  Co.,  14  Cal.  25,  44 
'Cal.  43;  Sims  v.  Smith,  7  Cal.  148,  68 
Am.  Dee.  233,  13  Morr.  Min.  Eep.  161; 
Wellington  v.  Beck,  30  Colo.  409,  70 
Pae.  Eep.  687;  Id.,  43  Colo.  70,  95  Pae. 
Eep.  297;  City  of  Telluride  v.  Blair, 
33  Colo.  353,  80  Pao.  Eep.  1053 ;  Thorp 
V.  Freed,  1  Mont.  651;  Sayre  v.  John- 
son, 33  Mont.  15,  81  Pae.  Eep.  389; 
Kirk  V.  Bartholomew,  2  Idaho  1087,  3 
Idaho  (Hasb.)  367,  29  Pae.  Eep.  40; 
HiUman  v.  Hardwiek,  3  Idaho  255,  28 
Pae.  Eep.  438;  Lockwood  v.  Freeman, 
15  Idaho  395,  98  Pae.  Eep.  295;  Al- 
hambra  etc.  Co.  v.  Mayberry,  88  Cal. 
68,  25  Pae.  Eep.  1101 ;  Brown  v.  Mul- 
lin,  65  Cal.  89,  3  Pae.  Eep.  99;  Cave  v. 
Tyler,  133  Cal.  566,  65  Pae.  Eep.  1089; 
Humphreys  etc.  Co.  v.  Frank,  46  Colo. 
524,  105  Pae.  Eep.  1093;  United 
States  V.  Burley,  172  Fed.  Eep.  615. 

But  see  Anderson  v.  Bassman,  140 
Fed.  Eep.  14;  Cave  v.  Tyler,  133  Cal. 
566,  65  Pae.  Eep.  1089. 

The  Supreme  Court  of  Nevada,  at 
an  early  day,  seems  to  have  had  con- 
siderable difficulty  upon  the  question 
as  to  whether  aU  of  the  water  of  a 
stream  could  be  diverted  by  the  prior 
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when  his  appropriation  is  finally  entirely  consummated.*  It  does 
not  mean  that  his  rights  will  be  limited  simply  to  the  partial  amount 
of  his  appropriation  that  he  may  have  taken  out  while  his  works 
were  in  the  course  of  construction,  provided  that  he  prosecuted  their 
construction  with  all  due  and  reasonable  diligence.*  Neither  does 
it  mean  that  his  rights  will  be  limited  to  the  amount  required  for 
the  land  first  put  under  cultivation.^  But,  ' '  one  is  not  permitted  to 
obtain  the  exclusive  control  of  an  entire  stream  by  appropriation 
'unless  his  appropriation  is  Aiade  for  some  beneficial  purpose, 
presently  existing  or  contemplated.'"®  In  those  jurisdictions 
which  adhere  to  the  common  law  of  riparian  rights,  and  at  the  same 
time  have  the  law  of  appropriation,  the  above  rule  applies  only  to 
cases  between  appropriators,  or  the  rights  of  appropriators  as 
against  the  rights  of  riparian  owners  who  have  settled  the  lands 
bordering  on  the  stream  subsequent  to  the  appropriation;  it  does 
not  apply  where  the  land  through  or  adjoining  which  the  stream 
runs  was  settled  prior  to  the  appropriation.'^  As  we  have  seen,^ 
a  riparian  owner  may  be  an  appropriator ;  and,  as  such  an  appro- 
priator  he  does  not  lose  his  right,  by  being  a  riparian  proprietor, 
of  making  an  appropriation  of  all  of  the  water  of  a  stream  if  it  is 
necessary  to  his  use,  and  such  an  appropriation  is  made  prior  to 
the  vesting  of  the  rights  of  others  to  the  waters  of  the  stream.^ 
The  appropriator  can  not  exceed  the  amount  of  water  covered  by 

appropriator,  if  it  is  all  necessary  for  5  For  appropriation  for  future  use, 

his  use,  and  within  the  extent  of  his  see  See.  740. 

original  appropriation.    See  Vansickle  6  Smith  v.  Duff,  39  Mont.  382,  102 

T.  Haines,   7   Nev.   249,   overruled  in  Pac.  Eep.  981,  133  Am.  St.  Eep.  587. 

Jones  v.  Adams,  19  Nev.  78,  6  Pao.  See,   also,   Toohey  v.   Campbell,   24 

Eep.  442,  3  Am.  St.  Eep.  788;  and  in  Mont.  IB,  60  Pae.  Eep.  396;  Spokane 

Eeno   S.  &  M.   Co.  v.   Stevenson,   20  Eaneh  &  Water  Co.  v.  Beatty,  37  Mont. 

Nev.  269,  21  Pae.  Eep.  317,  4  L.  E.  A.  342,  96  Pac.  Eep.  727,  97  Pac.  Eep. 

60,  19  Am.  St.  Eep.  364.     So  in  that  838. 

State  the  law  may  be  considered  set-  7  For  rights  as  between  appropria- 

tled  that  the  first  appropriator  is  en-  tors   and  riparian   owners,   see   Chap. 

titled  to  the  enjoyment  of  the  water  44,  Sees.  810-823. 

to  the  full  extent  of  his  original  ap-  For  the  "Western  States  adhering  to 

propriation,  even  when  it  includes  all  the  common  law,  see  Sec.  507. 

the  water  in  the  stream.  8  For  riparian  owner  as  an  appro- 

3  For  the  consummation  of  an  ap-  priator,  see  Sees.  507,  621. 
propriation,  see  Sees.  725-728.  9  Healy  v.  Woodruff,  97  Cal.  464, 

4  For  reasonable  diligence,  see  Sees.  32  Pao.  Eep.  528, 
733-741. 
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his  appropriation  and  thus  cut  out  the  rights  of  others.  Hence, 
one  who  has  acquired  the  right  to  all  of  the  water  of  a  stream  at 
its  ordinary  flow  can  not  successfully  claim  the  surplus  water  in 
the  stream  during  times  of  freshets  when  the  stream  is  swollen 
by  unusually  heavy  rains.i"  The  rule  permitting  the  prior  appro- 
priator  to  take  all  of  the  water  flowing  in  a  certain  stream,  if  his 
appropriation  calls  for  that  amount,  is  by  no  means  a  variation  of 
the  general  rule  upon  the  subject.  It  is,  however,  what  might  be 
called  the  most  extreme  illustration  of  the  point  in  question.  If 
the  stream  flows  more  than  an  amount  sufficient  to  cover  the  claim 
of  the  first  appropriator,  he  has  also  the  right  to  an  amount  of  water 
to  the  full  extent  of  his  appropriation  before  others  can  take  any 
surplus.  But,  upon  the  other  hand,  if  the  stream,  at  times,  only 
flows  an  amount  sufficient  for  his  needs  or  a  less  amount,  he  has 
the  right  to  all  of  the  water.  ^^ 

From  the  above  propositions  which  are  supported  by  the  cases 
cited  in  our  notes  it  is  evident  that  it  is  the  well  settled  rule  in  every 
Western  State,  with  the  exception  of  the  preference  rights  men- 
tioned above,  12  ^i^^t  an  appropriator,  if  he  is  prior  in  time  to  other 
vested  rights  to  the  use  of  the  waters  of  a  certain  stream,  can  take 
the  waters  of  that  stream  to  the  full,  extent  of  his  original  completed 
appropriation,  and  that  others  claiming  a  right  to  the  use  of  the 
waters  of  the  same  stream  subsequent  to  the  rights  acquired  by  the 
first  appropriator  must  take  subject  to  his  rights,  even  if  the  first 
diverts  and  uses  aU  of  the  water  at  times  flowing  in  the  stream.^^ 

In  summing  up  this  subject,  we  have  no  reason  to  change  the 
statement  which  we  made  in  the  first  edition  of  this  work,  which  is 
as  follows:  "From  these  authorities  it  is  apparent  that  the  rule 
in  the  arid  region  is  settled  that  a  prior  appropriator  can  take  the 
waters  of  a  stream  to  the  full  extent  of  his  original  completed  ap- 
propriation, and  others  claiming  an  appropriation  in  the  waters 
subsequent  to  the  first  appropriation  can  not  devest  the  first  of  his 

10  Edgar  v.  Stevenson,  70  Gal.  286,  12  Eor  preference  rights  as  affeet- 
11  Pac.  Eep.  704;   Ortman  v.  Dixon,      ing  priority,  see  Sees.  791-794. 

13   Gal.   33;    MeKinney  v.   Smith,   21  IS  For  the  rights  of  subsequent  ap- 

Gal.  374,  1  Morr.  Min.  Eep.  650.  propriators,  see  Sees.  783-785. 

11  Eor  rights  of  subsequent  appro-  For  the  rights  of  appropriators  and 
priators,  see  Sees.  783-786.  riparian    pioprietois,    see    Sees.    810- 

For  general  rights  of  prior  appro-      823. 
priator,  see,  also,  Sees.  776-778. 
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rights,  even  if  the  first  diverts  all  the  water  of  the  stream,  provided 
he  applies  it  all  to  some  beneficial  use  or  purpose."  ^* 

§  782.  Enjoyment  of  the  right  of  priority. — A  water  right, 
acquired  by  a  valid,  prior  appropr  ;ation  gives  the  owner  thereof  an 
absolute,  exclusive  property  right, ^  which  the  owner  thereof  may 
maintain  and  defend  against  all  the  world,  with  the  exception  of 
the  United  States  Government  where  the  enjoyment  of  the  right 
interferes  with  the  navigable  capacity  of  the  navigable  streams  of 
the  United  States,^  and  the  right  of  the  United  States,  as  the  owner 
of  the  lands  bordering  upon  a  stream,  to  the  continued  flow  of  its 
waters ;  so  far,  at  least,  as  may  be  necessary  for  the  beneficial  uses 
of  the  Government  property,^  which,  as  we  have  seen,  include  the 
use  of  waters  by  Indians  upon  Government  Indian  reservations.* 
As  we  have  seen  in  previous  sections  of  this  work,  so  long  as  the 
waters  continue  running  in  the  channel  of  the  natural  streams, 
prior  appropriators  acquire  no  title  or  ownership  of  such  waters ;  ^ 
and  it  is  only  after  the  water  has  been  actually  diverted  and  taken 
in  to  the  works  of  the  appropriator  that  he  acquires  a  title  to  the 
corpus  or  very  body  of  the  water  itself.  However,  after  a  valid 
appropriation  has  been  made,  and  so  long  as  the  water  is  continued 
to  be  applied  to  some  beneficial  use  or  purpose  by  the  appropriator, 
the  water  right  remains  the  subject  of  exclusive  ownership  and  con- 
trol and  is  the  property  of  the  appropriator  in  every  legal  sense 
of  the  word.  6  He  has  an  absolute  right  to  the  use  of  the  water  to 
the  extent  of  his  appropriation,  and  may  maintain  this  right  unim- 
paired by  subsequent  appropriators  of  the  waters  of  the  stream ;  '^ 

14  Kinney  on  Irr.,  1st  Ed.,  p.  369.  For  irrigation  by  Indians,  see  Sees. 

1  That   a   water   right   is   property,      271-285. 

see  Sees.  760-768.  5  See  Sec.  772. 

2  For  the  interference  with  naviga-  6  See  Sees.  768-771. 

tion,  see  Sees.  353-357.  See,  also,  Wyatt  v.  Larimer  etc.  Irr. 

3  See  See.  480.  Co.,  1  Colo.  App.  480,  29  Pae.  Eep. 
See  Kansas  v.  Colorado,  206  U.  S.      906;  Britt  v.  Eeed,  42  Ore.  76,  70  Pao. 

46,  51  L.  Ed.  956,  27  Sup.  Ct.  Eep.  Eep.  1029;  McCaU  v.  Porter,  42  Ore. 

665;  United  States  v.  Eio  Grande  Dam  49,   70  Pae.  Eep.  820,  71  Pac.  Eep. 

&  Irr.  Co.,  174  U.  S.  690,  43  L.  Ed.  976. 

1136,  19  Slip.  Ct.  Eep.  770.  As  to  ownership  of  corpus  of  the 

i  For  the   right   to   reserve   waters  water,  see  Sees.  455,  555,  772. 

for  Indian  reservations,  see  Sees.  388,  ^  For   rights   of  subsequent  appro- 

480    668.  priators,  see  Sees.  783-786. 
86— Kin.  on  Irr. 
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and  the  courts  will  protect  in  a  proper  action  this  right  of  the  prior 
appropriator  to  the  use  of  the  water.s  And  subsequent  appro- 
priators  can  appropriate  only  the  surplus  water  of  the  stream  sub- 
ject to  the  right  of  the  first.  He  has,  however,  no  control  over  the 
surplus  water,  and  this  may  be  appropriated  by  subsequent  appro- 
priators.9  He  has  such  an  interest  in  the  stream  from  his  point  of 
diversion  to  its  source  that  he  is  entitled  to  the  natural  flow  of  the 
stream  to  the  extent  of  his  appropriation  undiminished  in  quan- 
tity,!"  and  undeteriorated  in  quality.^^  He  has  the  right  to  change 
his  point  of  diversion,i2  the  means  of  conducting  the  water  to  the 
place  of  use,  ^3  the  place  of  use,^*  and  even  the  use  of  the  water 
itself  from  that  for  which  it  was  .originally  appropriated  to  some 
other,  so  long  as  the  water  is  actually  used  for  some  beneficial  pur- 
pose,i5  and  so  long  as  he  does  not  interfere  with  the  rights  of  others. 
He  can  not,  however,  in  making  these  changes  interfere  with  the 
rights  of  others  or  enlarge  his  rights  to  the  injury  of  later  comers  by 
increasing  the  amount  of  water  from  that  claimed  under  the  original 
appropriation.  But  he  can  make  an  appropriation  which  will  be  sub- 
sequent to  his  original  appropriation  and  also  subsequent  and  subject 
to  that  of  others  intervening,  i^  However,  this  appropriation  must 
stand  upon  its  own  merits  as  an  independent  appropriation  and 
can  not  be  tacked  on  his  first. ^''^  The  prior  appropriator  may  also 
sell  and  dispose  of  his  water  right,  and  his  grantee  will  take  the 
portion  originally  enjoyed  by  himself,  and  all  subsequent  appro- 
priators  must  continue  to  take  the  water  subject  to  the  right  of  such 

8  Simpson  v.  Harrah,  54  Ore.  448,  10  For  right  to  the  natural  flow  of 
103    Pac.    Eep.    58,    1007;    Cache   La      stream,  see  Sees.  802,  803. 

Poudre  etc.  Co.  v.  Water  Supply  etc.  11  For  the  pollution  of  waters,  see 

Co.,  25  Colo.  161,  53  Pae.  Eep.  331,  Sees.    1129-1147. 

46  L.  E.  A.  175,  71  Am.  St.  Eep.  131;  See,  also,  Carson  v.  Hayes,  39  Ore. 

Dunniway  y.  Lawson,  6  Idaho  28,  51  97,  65  Pac.  Eep.  814. 

Pao.  Eep.  1032.  12  See  Sees.  857,  858. 

See,   also,   for  the   adjudication  of  13  See   Sees.   860-862. 

water  rights  in  equity,  Chap.  78.  14  See  Sees.  867,  868. 

For  statutory  adjudications  of  wa-  15  For    change    of    use,    gee    Sees, 

ter  rights.  Chap.  79.  869-872. 

For  protection  of  water  rights  by  16  See  Sees.  783,  784. 

injunction.  Chap.  81.            '  IT  See  See.  787. 

9  Beaverhead,  etc.  Co.  v.  Dillon  etc. 
Co.,  34  Mont.  135,  85  Pao.  Eep.  880. 
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grantee,  whose  source  of  title  is  traced  back  to  that  of  the  original 
appropriator. 

The  most  of  the  propositions  referred  to  in  this  section  have  been 
or  will  be  discussed  in  other  sections  of  this  work  under  their 
respective  subjects.  We  will  now  discuss  the  rights  of  subsequent- 
appropriators,  after  which  we  will  discuss  the  general  propositions 
which  relate  to  the  extent  of  rights  as  applicable  to  all. 

§  783.  The  rights  of  subsequent  or  junior  appropriators. — ^In 
general. — The  rights  of  the  arior  appropriator  being  fixed  by  the 
extent  of  his  appropriation,  as  discussed  in  previous  sections  of 
this  chapter,  1  and  the  quantity  of  water  which  be  may  lawfully 
claim,  as  discussed  in  another  chapter,^  others  later  may  appro- 
priate all  of  the  surplus  water  that  is  left  flowing  in  the  natural 
stream,  provided  that  no  interference  with,  or  injury  to  the  rights 
of  the  prior  appropriator  is  thereby  caused.  These  later  parties  are 
termed  under  the  law  subsequent  or  junior  and,  sometimes,  succes- 
sive appropriators,  and  are  themselves  prior  appropriators  as 
regards  those  whose  rights  are  still  subsequent  to  theirs.  Or,  in 
other  words,  among  the  successive  appropriators,  in  the  order  in 
which  they  make  their  respective  appropriations,  each  is  in  the 
position  of  a  prior  one  towards  all,  the  inception  of  whose  valid 
rights  is  subsequent  in  time  to  the  inception  of  his  own  rights.^ 

1  See  Sees.  776-782.  3  For  the  date  fixing  priority,  see 
The  taking  up  of  the  water  of   a      See.  778. 

certain   stream   for  a   special  limited  For  doctrine  of  relation,  see  Sees, 

purpose  is  an  appropriation  of   only  742-756. 

so  much  water  as  is  necessary  for  Appropriators  of  the  waters  of  a 
that  particular  purpose.  The  surplus  stream  have  priorities  of  rights  in 
may  be  the  subject  of  a  new  appro-  their  chronological  order  of  appro- 
priation, whieji  will  give  to  the  sec-  priation,  the  later  appropriator  being 
ond  appropriator  a  paramount  use  to  limited  to  the  rights  not  interfering 
all  the  waters  of  the  stream  not  re-  with  those  of  the  earlier  appropria- 
quired  for  the  specific  purpose  of  the  tor.  McGall  v.  Porter,  42  Ore.  49,  70 
first  appropriator.  McKinney  v.  Pae.  Eep.  820,  71  Pae.  Eep.  976. 
Smith,  21  Cal.  374,  1  Morr.  Min.  Eep.  See,  also,  Williams  v.  Altnow,  51 
650.  Ore.  275,  95  Pae.  Eep.  200;  Peterson 
See,  also,  Davis  v.  Gale,  32  Cal.  26,  v.  Payne,  43  Colo.  184,  95  Pae.  Eep. 
91  Am.  Dee.  554,  4  Morr.  Min.  Eep.  301;  Head  v.  Hale,  38  Mont.  302,  100 
604;  Nevada  etc.  Co.  v.  Kidd,  37  Cal.  Pae.  Eep.  222;  Hutchinson  v.  Watson 
282.  Slough  D.  Co.,  16  Idaho  484,  101  Pae. 

2  See  Sees.  874-887.  Eep.    1059,    133    Am.    St.    Eep.    125; 
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And  each  successive  appropriator  acquires  the  same  rights,  if  there 
is  surplus  water  flowing  in  the  stream,  as  the  one  whose  rights  are 


Lobdell  V.  Simpson,  2  Nev.  274,  90 
Am.  Dec.  537;  Nevada  Water  Co.  v. 
Powell,  34  Cal.  109,  91  Am.  Dee.  685, 
4  Morr.  Min.  Eep.  253;  Stein  Canal 
Go.  T.  Kern  Island  etc.  Co.,  53  Cal. 
563;  Smith  v.  O'Hara,  43  Cal.  371,  1 
Morr.  Min.  Eep.  671;  Brown  v.  Mul- 
lin,  65  Cal.  89,  3  Pae.  Eep.  99;  Bran- 
stetter  v.  Williams,  6  Idaho  574,  57 
Pae.  Eep.  433;  Lower  Latham  D.  Co. 
V.  Louden  etc.  Co.,  27  Colo.  267,  60 
Pae.  Eep.  629,  83  Am.  St.  Eep.  80; 
Montana  Co.  v.  Gehring,  49  Fed.  Eep. 
430,  75  Fed.  Eep.  384,  21  0.  C.  A. 
414,  44  U.  S.  App.  629;  Farmers  etc. 
Co.  v.  Cozad  M.  Co.,  65  Neb.  3,  90 
N.  W.  Eep.  951;  Higgins  v.  Barker, 
42  Cal.  233;  Junkina  v.  Bergin,  67 
Cal.  267,  7  Pae.  Eep.  684;  Davis  v. 
Gale,  32  Cal.  26,  91  Am.  Dee.  554, 
4  Morr.  Min.  Eep.  604;  Hill  v.  Smith, 
27  Cal.  476;  Id.,  32  Cal.  166,  4  Morr. 
Min.  Eep.  597;  American  Co.  v. 
Bradford,  27  Cal.  360,  15  Morr.  Min. 
Eep.  190 ;  McKinney  v.  Smith,  21  Cal. 
374,  1  Morr.  Min.  Eep.  650;  Byrne  v. 
Crafts,  73  Cal.  641,  15  Pae.  Eep.  300; 
Butte  Canal  ete.  Co.  t.  Vaughn,  11 
Cal.  143,  70  Am.  Dee.  769,  4  Morr. 
Min.  Eep.  552;  Brown  v.  Smith,  10  Cal. 
508;  Ortman  v.  Dixon,  13  Cal.  143; 
KeUy  V.  Natoma  W.  Co.,  6  Cal.  105, 
1  Morr.  Min.'  Eep.  592;  Procter  v. 
Jennings,  6  Nev.  83,  3  Am.  Eep.  240, 
4  Morr.  Min.  Eep.  265;  Ophir  S.  M. 
Co.  V.  Carpenter,  6  Nev.'  534,  97  Am. 
Dee.  550,  4  Morr.  Min.  Eep.  640; 
Barnes  v.  Sabron,  10  Nev.  217,  4 
Morr.  Min.  Eep.  673;  Edgar  v.  Ste- 
venson, 70  Cal.  286,  11  Pae.  Eep.  704; 
Natoma  etc.  Co.  v.  Haneoek,  101  Cal. 
42,  31  Pae.  Eep.  112,  35  Pae.  Eep. 
334;  Santa  Paula  Waterworks  v.  Pe- 
ralta,  118  Cal.  38,  45  Pae.  Eep.  168; 
Senior  v.  Anderson,  115  Cal.  496,  47 


Pae.  Eep.  454;  Id.,  130  Cal.  290,  62 
Pae.  Eep.  563;  Union  M.  &  M.  Co.  v. 
Dangberg,  81  Fed.  Eep.  73;  Austin  v. 
Chandler,  4  Ariz.  346,  42  Pae.  Eep. 
483;  Smith  v.  Hawkins,  120  Cal.  86, 
^  Pae.  Eep.  139;  Salina  Cr.  Irr.  Co. 
V.  Salina  Stock  Co.,  7  Utah  456,  27 
Pae.  Eep.  578;  Moe  v.  Harger,  10 
Ida^ho  302,  77  Pae.  Eep.  645,  where 
it  was  held  that,  so  soon  as  the  prior 
appropriation  and  right  of  use  is  es- 
tablished, it  is  clear,  as  a  proposition 
of  law,  that  a  subsequent  appropriator 
is  entitled  to '  have  sufficient  of  the 
unappropriated  waters  flow  down  to 
his  point  of  diversion  to  supply  his 
right,  and  an  injunction  against  in- 
terference therewith  is  proper  pro- 
tective relief  to  be  granted. 

See,  also,  Mann  v.  Parker,  48  Ore. 
321,  86  Pae.  Eep.  598;  Creek  v.  Boze- 
man  etc.  Co.,  15  Mont.  121,  38  Pae. 
Eep.  459;  Simmons  v.  Winters,  21 
Ore.  35,  27  Pae.  Eep.  7,  28  Am.  St. 
Eep.  727;  Manning  v.  Fife,  17  Utah 
232,  54  Pae.  Eep.  Ill;  McCall  v.  Por- 
ter, 42  Ore.  49,  70  Pae.  Eep.  820,  71 
Pae.  Eep.  976;  Salt  Lake  City  v.  Salt 
Lake  ete.  Co.,  24  Utah  249,  67  Pae. 
Eep.  672,  61  L.  E.  A.  648,  25  Utah 
441,  71  Pae.  Eep.  1069;  Boeder  v. 
Stein,  23  Nev.  92,  42  Pae.  Eep.  867. 

The  prior  appropriator  of  water  is 
entitled  to  the  use  of  all  of  it  if  neces- 
sary to  irrigate  his  land  under  culti- 
vation, but  the  surplus,  after  a  rea- 
sonable use  by  him,  should  be  dis- 
tributed to  the  subsequent  claimants  ■ 
in  the  order  of  their  respective  ap- 
propriations. Bolter  v.  Garrett,  44 
Ore.  304,  75  Pae.  Eep.  142. 

See,  also.  Hough  v.  Porter,  51  Ore. 
318,  95  Pae.  Eep.  732,  98  Pae.  Eep. 
1083,  102  Pae.  Eep.  728;  Whited  v. 
Gavin,    55    Ore.    98,    105    Pae.  Eep. 
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prior  to  him ;  each  taking  all  that  is  necessary  for  his  needs,  if  that 
amount  is  within  the  extent  of  his  appropriation,  of  the  water  in  the 
stream  after  the  prior  rights  have  been  satisfied.  As  was  said  in 
a  recent  Oregon  ease :  *  "  Where  several  rights  are  acquired  from 
the  same  stream,  they  will  have  priority  in  the  order  of  the  time 
of  their  diversion.  If  more  water  is  diverted  by  a  settler  than  is 
needed  for  the  purpose  intended,  or  is  actually  used  for  such  need, 
he  acquires  a  right  only  to  the  amount  so  needed  and  used. ' ' 

From  some  streams  there  may  be  a  large  number  of  successive 
appropriations,  or  appropriations  subsequent  in  time  to  the  first. 
In  fact,  there  is  no  limit  to  the  operation  of  the  doctrine,  except 
such  physical  limits  as  arise  from  the  size  of  the  stream  itself,  and 
the  amount  of  water  taken  by  each  claimant.  The  right  of  each 
successive  appropriator  is  independent  of  the  rights  of  the  others  on 
the  stream,  and  one  appropriator  can  not  dictate  to  another  as  to 
the  manner  of  the  use  of  the  water  as  long  as  his  rights  are  not 
in  any  way  infringed  upon.^  So,  again,  where  the  majority  of  the 
appropriators  of  the  waters  of  a  certain  stream  incorporated,  and 
regulated  the  use  of  the  water  in  their  corporate  capacity  among 
the  stockholders,  still  the  corporation  has  no  power  to  regulate  the 
use  of  the  water  of  the  other  appropriators  of  the  stream  who  did 
not  come  into  the  corporation,  at  a  meeting  or  proceeding  in  which 
they  have  no  right  of  representation  nor  voice  in  the  action  taken.  ^ 

A  prior  appropriator  on  a  stream  may  also  acquire  a  right  to 
the  waters  of  the  same  stream  as  an  appropriator  subsequent  in 
time  to  his  first  appropriation  and  also  subsequent  to  the  rights  of 
others  intervening.  But  his  subsequent  right  will  depend  wholly 
upon  the  validity  of  the  new  appropriation ;  such  an  appropriation 
is  entirely  independent  of  his  former  appropriation  and  can 
not  be  tacked  on  to  the  same.''    But,  as  affecting  the  right  of  subse- 

396 ;     Featherman    T.    Hennessy,    42  5  Fisher  v.  Bountiful  City,  21  Utah 

Mont.  535,  113  Pae.  Eep.  751;  Baer  29,  59  Pao.  E^p.  520. 

Bros.  etc.  Co.  v.  Wilson,  38  Colo.  101,  «  Bartholomew  v.  Fayette  eto.  Co., 

88  Pac.  Eep.  265;  Mann  v.  Parker,  38  31  Utah  1,  86  Pae.  Eep.  481,  120  Am. 

Ore.  321,  68  Pac.  Eep.  598;  Niday  v.  St.   Eep.    912;    affirmed   in   31   Utah 

Barker,  16  Idaho  703,  101  Pae.  Eep.  220,  87  Pac.  Eep.  707. 

254.  T  Healy  v.  Woodruff,   97  Cal.  464, 

4  Porter  v.  Pettengill,  57  Ore.  247,  32  Pae.  Eep.  528. 
110  Pac.  Eep.  393. 
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quent  appropriators,  as  was  said  in  a  recent  Oregon  ease:^  "He 
had  the  right  to  make  one'  appropriation  and  to  follow  it  up  by 
actual  application  to  the  useful  purpose  designed  within  a  reason- 
able time;  but  that  would  determine  his  right  as  of  that  date,  if, 
indeed,  it  did  not  exhaust  his  privilege  under  that  license.  At  any 
rate,  each  new  enterprise  or  material  enlargement  of  the  old  one 
requiring  additional  water  would  call  for  a  new  appropriation," 
as  against  others  who  had  appropriated  water  from  the  stream  in 
the  meantime. 

§  784.  The  rights  of  subsequent  as  against  those  of  prior  appro- 
priators.— Each  subsequent  appropriator  is  entitled  to  have  the 
water  flow  in  the  stream  in  the  same  manner,  as  far  as  the  inter- 
ference by  others  is  concerned,  and  he  may  insist  that  the  prior 
appropriators  shall  confine  themselves  strictly  within  the  rights 
which  the  law  gives  them,  that  is,  to  the  amount  of  water  within 
the  extent  of  their  appropriation  which  they  actually  apply  to 
some  beneficial  use  or  purpose.  The  rights  of  the  prior  appro- 
priator being  fixed,  he  can  not  enlarge  his  rights  to  the  injury  of 
the  subsequent  appropriators  by  increasing  his  demands,  even  if 
used  for  a  beneficial  purpose.  ^    This  principle  is  illustrated  by  the 

8  Andrews   v.   Donnelly,   Ore.  Fed.  Eep.  73 ;   Lobdell  v.  Simpson,  2 

,  116  Pao.  Eep.  569.  Nev.  274,  90  Am.  Dee.  537;   Nevada 

1  "A  subsequent  appropriator  has  W.  Co.  v.  Powell,  34  Gal.  109,  91  Am. 
a  vested  right  as  against  his  senior,  Dec.  685,  4  Morr.  Min.  Eep.  253;  Sa- 
to insist  upon  the  continuance  of  the  lina  Or.  Irr.  Co.  v.  Salina  S.  Co.,  7 
conditions  that  existed  at  the  time  he  Utah  456,  27  Pac.  Eep.  578;  Puller 
made  his  appropriation."  Handy  D.  t.  Swan  River  etc.  Co.,  12  Colo.  12, 
Go.  V.  Louden  Irr.  C.  Co.,  27  Colo.  19  Pac.  Eep.  836,  16  Morr.  Min.  Eep. 
515,  62  Pac.  Eep.  847,  citing  Kin-  252;  Saint  v.  Guerrerio,  17  Colo.  448, 
ney  on  Irr.,  1st  Ed.,  Sees.  175,  231,  30  Pac.  Eep.  335,  31  Am.  St.  Eep. 
248.  320;    Striekler  v.   Colorado   Sprs.,   16 

"The  rights   of   the   former  being  Colo.  61,  26  Pac.  Eep.  313,  25  Am.  St. 

thus    fixed    he    can    not    enlarge    his  Rep.  245;   Cache  La  Poudre  Irr.  Co. 

rights  to  the  detriment  of  the  latter  v.  Larimer  etc.  Co.,  25  Colo.  144,  53 

by  increasing  his  demands,  or  by  ex-  Pac.  Eep.  318,  71  Am.  St.  Eep.  123; 

tending  his  use  to  other  lands,  even  affirming  Id.,  8  Colo.  App.  237,  45  Pao. 

if  used    for    a    beneficial  purpose. ' '  Rep.  525 ;  Church  v.  Stillwell,  12  Colo. 

Becker  v.  Marble  Cr.  Irr.  Co.,  15  Utah  App.  43,  54  Pac.  Rep.  395 ;   Junkins 

225,   49   Pae.   Rep.    892,   citing  Kin-  v.  Bergin,  67  Gal.  267,   7  Pac.  Rep. 

ney  on  Irr.,  1st  Ed.,  Sees.  175,  176;  684;  Hague  v.  Nephi  Irr,  Co.,  16  Utah 

Union  M.  &  M.  Co.  v.  Dangberg,  81  421,  52  Pao.  Rep.  765,  41  L,  R.  A. 
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rule  that  a  priority  to  waters  for  irrigation  confers  no  right  to 
appropriate  them  for  storage  in  any  greater  quantity  or  at  any 
other  time  than  they  can  be  appropriated  for  irrigation,  as  against 
another  appropriator,  whose  right  is  subsequent  to  the  appropria- 
tion for  irrigation,  but  prior  to  that  for  storage. ^  Hence,  it  follows, 
that  a  prior  appropriator  for  some  purpose  which  does  not  consume 
the  water,  can  not,  as  against  subsequent  appropriators,  enlarge 
his  claim  to  some  use  which  does  consume  it.^  Upon  the  other  hand, 
water  which  has  already  been  appropriated  is  subject  to  a  subse- 
quent appropriation  above  the  head  of  the  ditch  of  the  prior 
appropriator,  for  some  purpose  which  does  not  consume  it,  as  for 
furnishing  power,  provided  that  the  water  is  delivered  to  the  prior 
appropriator,  above  the  point  where  it  is  needed  for  use  by  him, . 


311,  67  Am.  St.  Rep.  634;  Mann  v. 
Parker,  48  Ore.  321,  86  Pac.  Eep.  598 ; 
Last  Chance  M.  Co.  v.  Bunker  HUl 
etc.  Co.,  49  Fed.  Rep.  430;  Morris  v. 
Bean,  123  Fed.  Rep.  618,  146  Fed. 
Rep.  423;  Columbia  M.  Co.  v.  Holter, 

I  Mont.  296;  Dunniway  v.  Lawson,  6 
Idaho  28,  51  Pac.  Rep.  1032;  HiU  v. 
Smith,  27  Cal.  476;  Id.,  32  Cal.  166, 
4  Morr.  Min.  Eep.  597 ;  Union  W.  Co. 
y.  Crary,  25  Cal.  504,  85  Am.  Dee. 
145,  1  Morr.  Min.  Eep.  196 ;  Rommiger 
V.  Squire,  9  Colo.  327,  12  Pac.  Eep. 
213;  Barnes  v.  Sabron,  10  Nev.  217, 
4  Morr.  Min.  Eep.  673 ;  Wliite  v.  Todd's 
Val.  Co.,  8  Cal.  443,  68  Am.  Dee. 
338,  4  Morr.  Min.  Rep.  536;  Ophir 
etc.  Co.  V.  Carpenter,  6  Nev.  534,  97 
Am.  Dee.  550,  4  Morr.  Min.  Eep.  640 ; 
Caruthers  v.  Pemberton,  1  Mont.  Ill; 
Alder  etc.  Co.  v.  Hayes,  6  Mont.  31, 
9  Pac.  Rep.  581;  Quigley  v.  Birdseye, 

II  Mont.  439,  28  Pae.  Rep.  741; 
Dougherty  v.  Haggin,  56  Cal.  522; 
Id.,  61  Cal.  305;  Wilson  v.  Devine,  80 
Cal.  385,  22  Pae.  Eep.  224;  Byrne  v. 
Crafts,  73  Cal.  641,  15  Pae.  Eep.  300; 
Taughenbaugh  v.  Clark,  6  Colo.  App. 
235,  40  Pae.  Rep.  153;  Rutherford  v. 
Lucerne   Co.,   12   Colo.   299,   75   Pae. 


Rep.  445;  Toohey  v.  Campbell,  24 
Mont.  13,  60  Pac.  Rep.  396;  Bliss  v. 
Grayson,  24  Nev.  422,  56  Pae.  Rep. 
231;  Duckworth  v.  Watsonville  etc. 
Co.,  150  Cal.  520,  89  Pac.  Rep.  338; 
Id.,  158  Cal.  206,  110  Pac.  Rep.  927; 
Smith  V.  Hawkins,  120  Cal.  86,  52 
Pac.  Rep.  139. 

2  Colorado  ete.  Co.  v.  Larimer  ete. 
Co.,  26  Colo.  47,  56  Pac.  Eep.  185.' 

3  For  right  of  appropriator  to 
change  the  use  of  water,  see  Sees.  869- 
872. 

A  prior  appropriator  of  water  for 
mill  purposes  only,  the  water  to  be  re- 
turned to  the  stream  when  used,  can 
not  confer  on  another  by  contract  or 
otherwise  the  right  to  use  the  water,  as 
against  appropriators  below  the  mill 
having  the  right  to  use  the  water  for 
irrigation  purposes.  Cache  La  Poudre 
ete.  Co.  V.  Water  Supply  ete.  Co.,  25 
Colo.  161,  53  Pac.  Eep.  331,  46  L.  E. 
A.  175,  71  Am.  St.  Rep.  131. 

See,  also,  Hague  v.  Nephi  Irr.  Co., 
16  Utah  421,  52  Pac.  Eep.  765,  41  L. 
R.  A.,  311,  67  Am.  St.  Eep.  634; 
Featherman  v.  Hennessy,  43  Mont. 
310,  115  Pac.  Rep.  983. 
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whose  rights  must  not  be  impaired  or  interfered  with.*  We  have 
seen,  in  previous  sections  of  this  chapter  while  discussing  the  rights 
of  the  prior  appropriator,  that  he  who  is  first  in  time  has  the 
superior  right  to  the  use  of  the  water,  as  against  subsequent  appro- 
priators,  even  if,  at  times,  it  takes  all  of  the  water  of  the  stream.^ 
After  the  prior  appropriator 's  legal  claim  has  been  supplied,  the 
same  rule  applies  to  the  rights  of  the  subsequent  appropriators 
in  the  exact  order  of  the  time  of  their  respective  appropriations. 
So,  if  the  subsequent  appropriators  do  in  no  way  impair  the  rights 
of  the  first,  they  may  take  in  the  order  of  their  respective  appropria- 
tions an  amount  of  water  from  any  part  of  the  stream,  sufficient  for 
the  purpose  for  which  they  may  claim  it,  even  if  they  take  all  of 
the  water  remaining  in  the  stream.^  The  right  of  the  prior  appro- 
priator includes  the  water  legally  appropriated  and  used,  within 
the  extent  of  his  appropriation.  So  long  as  there  is  enough  to 
supply  him  with  the  quantity  of  water  which  he  has  been  so  using, 
he  has,  in  the  protection  of  this  right,  "no  concern  with  the  dispo- 
sition of  the  remainder. ' '  "^  The  subsequent  appropriators  being 
entitled  to  the  surplus,  a  prior  appropriator,  who  has  attempted  to 
appropriate  all  of  the  water  of  the  stream,  can  not  deprive  them 
of  the  water  by  selling  the  surplus  to  others.^  He  can  not  give 
away  or  dispose  of  surplus  water  to  the  injury  of  subsequent 
appropriators,  for  the  reason  that  it  being  surplus  to  his  rights  he 
has  no  title  to  the  same.®  He  can  not  charge  the  subsequent  appro- 
priator for  the  use  of  the  surplus  water.  1°  A  second  appropriator 
is  entitled  to  protection  against  the  acts  of  a  third  which  will  in 
any  way  injure  his  right  to  the  enjoyment  of  the  water  appro- 

4  Salt  Lake  City  v.  Salt  Lake  etc.  E.  A.  341,  110  Am.  St.  Eep.  986; 
Co.,  24  Utah  249,  67  Pae.  Eep.  672,  Creek  v.  Bozeman  W.  Co.,  15  Mont. 
25  Utah  441,  71  Pae.  Eep.  1069,  61  121,  38  Pae.  Eep.  459;  MiUheiser  v. 
L.  E.  A.  648.  Long,  10  N.  M.  99,  61  Pae.  Eep.  Ill; 

For  the  appropriation  of  water  for  Manning  v.  Fife,  17  Utah  232,  54  Pae. 

power   purposes,   see   Sees.    695,   847-  Eep.  111. 
855.  For  sale  of  water,  see  Sees.  1027, 

5  See  Sees.  780,  781.  1028. 

6  Thomas  v.  Guiraud,  6  Colo.  530.  9  Manning  v.  Fife,  17  Utah  232,  54 

7  Duckworth  v.  WatsonviUe  etc.  Co.,  Pae.  Eep.  Ill,  citing  Einney  on  Irr., 
150  Cal.  520,  89  Pae.  Eep.  338;  Id.,  1st  Ed.,  Sec.  231;  Nichols  v.  McLi- 
158  Cal.  206,  110  Pae.  Eep.  927.  tosh,  19  Colo.  22,  34  Pae.  Eep.  278. 

8  Johnston  v.  Little  Horse  Cr.  Co.,  lo  Mann  v.  Parker,  48  Ore.  321,  86 
13  Wyo.  208,  79  Pae.  Eep.  22,  70  L.  Pae.  Eep,  598. 
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priated.*^  Hence,  it  follows,  that  a  senior  appropriator  from  a 
main  stream  may  require  a  junior  from  a  tributary  which  joins 
such  stream  below  the  point  of  the  intake  of  the  former's  ditch  to 
surrender,  before  the  senior  does,  his  use  of  the  water,  in  favor  of 
appropriators  from  the  main  stream,  still  prior  to  both,  below 
the  point  where  the  tributary  joins  the  stream.12 

There  are  many  other  propositions  which  we  might  discuss  under 
this  heading,  but  as  they  relate  to  the  general  subject  as  between 
appropriators,  they  wiU  be  taken  up  together  in  the  latter  part 
of  this  chapter. 

§  785.  In  any  event  any  appropriatcxr  is  limited  to  the  quantity 
of  water  actually  needed  and  applied  to  a  beneficial  purpose. — 
As  we  shall  discuss  in  a  subsequent  chapter  of  this  work,  any  appro- 
priator either  prior  or  subsequent  is  limited  in  his  right  to  the 
actual  quantity  of  the  "water  which  he  applies  to  a  beneficial  use 
or  purpose.^  As  was  said  in  a  recent  Oregon  case :  ' '  Where  several 
rights  are  acquired  from  the  same  stream,  they  wiU  have  priority 
in  the  order  of  the  time  of  their  diversion.  If  more  water  is  diverted 
by  a  settler  than  is  needed  for  the  purpose  intended,  or  is  actually 
used  for  such  need,  he  acquires  a  right  only  to  the  amount  so  needed 
and  used.  "2 

• 

§  786.  Subsequent  periodical  appropriations, — It  makes  no  dif- 
ference in  the  application  of  the  doctrine  of  subsequent  appropria- 
tions from  what  source  the  surplus  or  residue  of  the  water  may 

11  For  injuries  and  remedies  there-  12  Water  Sup.  etc.  Co.  v.  Larimer 

for,  see  Chaps.  81-83.  etc.   Co.,   25   Colo.   87,   53   Pao.   Eep. 

A  subsequent  appropriator  of  water  386;  reversing  Id.,  7  Colo.  App.  225, 

from   a   stream,   who   is   required   to  ^2  Pac.  Eep.   1020;   Platte  Val.   Irr. 

permit  a  certain  amount  of  water  to  '     "                        •       •>                 •       > 

^        ,       ,  .     ^     ,        ^      ,              ,  53  Pac.  Eep.  334. 

flow  by  his   head   gate   to   supply   a  /^               .               ,        .. 

■^                       "               .       .  1  For   the   economic   use   of   water, 

prior  appropriator,  may  maintain  an  ^^^  suppression  of  waste,   see  Chap, 

action   against  a   third   appropriator,  ^g    Sees   874-916 

or  one  junior  to  him,  to  abate  a  ditch  2  Porter  v.  Pettengill,  57  Ore.  247, 

so  constructed  along  the  stream  as  to  uq  Pac.  Eep.  393. 

withdraw  water  by  seepage  from  the  gee,  also,  Andrews  v.  Donnelly,  — 

stream.     Platte  Val.  Irr.  Co.  v.  Buck-      Ore.  ,  116  Pac.  Eep.  569;   Cavi- 

ers    etc.    Co.,    25    Colo.    77,    53    Pao.      ness  v.  Le  Grande  Irr.  Co., Ore. 

Eep.  334,  ,  119  Pac.  Eep.  731. 
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arise.  It  may  be  constant,  resulting  from  a  prior  appropriation  of 
a  portion  only  of  the  water,  or  it  may  be  intermittent,  resulting 
from  a  prior  appropriation  of  all  the  water  only  a  part  of  the  time. 
At  such  times  as  a  prior  appropriator  is  not  using  the  water  under 
his  appropriation  for  a  beneficial  purpose,  such  waters  are  consid- 
ered and  treated,  under  the  doctrine  of  appropriation,  as  unappro- 
priated public  waters,  and  for  such  periods  of  time  are  subject  to 
appropriation  and  use  by  others.^  There  is  no  difference  in  prin- 
ciple between  appropriations  measured  by  time  and  those  measured 
by  volume.  As  was  said  in  a  Colorado  case :  "It  seems,  both  upon 
principle  and  authority,  that  one  may  make  a  prior  appropriation 
of  a  certain  quantity  of  water  to  be  enjoyed  for  a  designated  period 
of  time,  and  another  person  an  appropriation  of  a  like  quantity 
from  the  same  source  during  another  period,  and,  as  to  the  same,  he 
is  a  prior  appropriator  himself.  In  other  words,  there  is  no  differ- 
ence in  principle  between  an  appropriation  measured  by  quantity 
and  an  appropriation  measured  by  time."  ^    As  was  said  by  the 


1  Hutchinson  v.  Watson  etc.  Co.,  16 
Idaho  484,  101  Pac.  Kep.  1059,  133 
Am.  St.  Eep.  125. 

At  all  times  when  the  water  is  not 
required  by  one  appropriator  it 
should  be  at  the  disposal  of  another 
for  irrigation  or  other  uses.  Gardner, 
V.  Wright,  49  Ore.  609,  91  Pae.  Eep. 
286. 

2  Cache  La  Poudre  Ees.  Co.  v. 
Water  Supply  &  Storage  Co.,  25  Colo. 
161,  53  Pac.  Eep.  331,  46  L.  E.  A. 
175,  71  Am.  St.  Eep.  131,  citing  Kin- 
ney on  Irr.,  1st  Ed.,  Sees.  177  et  seq.; 
McPhee  v.  Kelsey,  44  Ore.  193,  74  Pae. 
Eep.  401,  75  Pac.  Eep.  713,  citing 
Kinney  on  Irr.,  1st  Ed.,  Sees.  177, 
178. 

See,  also.  Smith  v.  O'Hara,  43  Cal. 
371,  1  Morr.  Min.  Rep.  671;  Ortman 
V.  Dixon,  13  Cal.  33;  McKinney  v. 
Smith,  21  Cal.  374,  1  Morr.  Min.  Eep. 
650;  Edgar  v.  Stevenson,  70  Cal.  286; 
11  Pac.  Eep.  704;  Barnes  v.  Sabron, 
10  Nev.  217,  4  Morr.  Min.  Rep.  673; 
Peregoy   v.   Selliek,   79   Cal.   568,   21 


Pae.  Eep.  966;  Craig  v.  Crafton  W. 
Co.,  141  Cal.  178,  74  Pae.  Eep.  762; 
Wilfong  v.  Bailey,  3  Hawn.  479;  Kaa- 
naana  v.  Eiehardson,  5  Hawn.  235; 
Santa  Paula  W.  Co.  v.  Peralta,  113 
Cal.  38,  45  Pac.  Eep.  168;  Salina  Cr. 
Irr.  Co.  V.  Salina  S.  Co.,  7  Utah  456, 
27  Pae.  Eep.  568;  Stowell  v.  Johnson, 
7  Utah  215,  26  Pae.  Eep.  290;  Lytle 
Co.  W.  Co.  V.  Perdew,  65  Cal.  447, 
4  Pac.  Eep.  426;  Id.,  2  Pae.  Eep. 
732;  Southside  etc.  Co.  v.  Burson,  147 
Cal.  401,  81  Pae.  Eep.  1107;  City  of 
TeUuride  v.  Blair,  33  Colo.  353,  80 
Pae.  Eep.  1053;  Twaddle  v.  Winters, 
29  Nev.  88,  85  Pae.  Eep.  280,  89  Pae. 
Eep.  289;  Mann  v.  Parker,  48  Ore. 
321,   86  Pac.  Eep.  598. 

One  may  establish  a  right  to  the 
use  of  water  of  a  stream  during  one 
part  of  the  year,  while  another  may 
at  the  same  time  acquire  a  perfect 
right  to  the  use  of  the  water  for  the 
remainder  of  the  season.  Gardner  v. 
Wright,  49  Ore.  609,  91  Pac.  Eep. 
286;    Davis  v.   Chamberlain,   51  Ore. 
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Federal  Court i^  "There  is  no  doubt  that  where  a  party  in  the 
appropriation  of  water  limits  himself  in  using  it  to  certain  specific 
dates,  subsequent  appropriators  may  acquire  vested  rights  to  the 
water  to  be  used  at  times  not  embraced  in  the  claim  of  the  first 
appropriator. "  * 

In  a  very  recent  California  case,^  it  was  held  that  where  the 
evidence  showed  that  waters  of  a  stream  were  not  used  by  the  prior 
appropriator  for  irrigation  purposes  except  for  occasional  periods 
during  the  irrigation  season,  a  subsequent  appropriator  could  make 
an  appropriation  of  the  waters  for  use  on  his  land  at  such  times  as 
the  former  had  no  use  for  them.  The  fundamental  principle  under- 
lying this  rule  is  that,  under  the  Arid  Eegion  Doctrine  of  appropria- 
tion, in  order  that  they  may  do  the  greatest  good  to  the  greatest 
numbers,  all  of  the  waters  flowing  in  the  natural  streams  or  other 
sources  of  supply  are  for  use  all  of  the  time.  Hence,  one  person  can 
appropriate  the  water  in  such  a  manner  that  he  only  diverts  and 
uses  it  on  certain  days  of  the  week  or  month,  or  certain  hours  of 
each  day,  and  other  appropriators  who  are  actually  subsequent  in 
time  to  him  may  acquire  a  vested  right  to  the  same  amount  of  water 
flowing  in  the  stream  on  the  other  days  or  hours  not  embraced  in 
the  claim  of  the  first.  As,  where  the  first  only  diverts  and  uses 
the  water  on  Mondays,  "Wednesdays,  and  Fridays  of  each  week,  a 
subsequent  appropriator  may  acquire  a  perfect  right  to  use  the 
same  quantity  of  water  on  Sundays,  Tuesdays,  Thursdays,  and 
Saturdays.  And,  again,  the  days  may  be  likewise  divided,  as  where 
the  first  uses  the  water  only  in  the  day-time  or  certain  hours  of  the 
day,  later  parties  may  acquire  a  vested  right  to  use  the  water  in 
the  night-time,  or  during  the  remaining  hours  of  the  day-time  when 
it  is  not  being  used  by  the  first.  One  of  the  most  common  divisions 
is  by  seasons.  The  farmers  along  a  certain  stream  may  successfully 
lay  claim  to  all  of  the  waters  thereof  during  the  "irrigating  sea- 

304,  98  Pac.  Bep.  154;   Hesperia  etc.  Rep.   289;    Mann  v.   Parker,   48   Ore. 

Co.  V.  Rogers,  83  Cal.  10,  23  Pac.  Rep.  321,  86  Pac.  Rep.  598 ;  Hough  v.  Por- 

'    196,  17  Am.  St.  Rep.  209;   McCoy  v.  ter,  51  Ore.  318,  95  Pac.  Rep.  732,  98 

Huntley,  —  Ore.  ,  119  Pac.  Rep.  Pac.  Rep.   1083,   102  Pac.  Rep.  728; 

481_  Whited  v.  Cavin,  55  Ore.  98,  105  Pac. 

3  Rodgers  v.  Pitt,  89  Fed.  Rep.  420,  Rep.  396. 

129  Fed.  Rep.  932.  5  Hufford  v.   Dye,  Cal. , 

4  See,  also.  Twaddle  v.  Winters,  29      121  Pao.  Rep.  400, 
Nev.  88,  85  Pao.  Rep.  283,  89  Pao. 
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son."  This  season  varies  somewhat  in  certain  parts  of  the  country 
from  March  to  November.  It  is  synonymous  with  the  expression 
"dry  season  of  the  year,"  which  the  Supreme  Court  of  California 
defines  as  meaning  that  season,  regardless  of  the  time  of  the  year, 
when  resort  to  irrigation  is  necessary  for  the  preservation  and  culti- 
vation of  the  crops.  ^  During  the  remainder  of  the  year  when  the 
water  is  not  needed  by  the  farmers  for  the  purpose  of  irrigation, 
the  water  may  be  appropriated  for  some  other  purpose,  as  for 
municipal  purposes,'^  for  mining,^  for  the  storage  of  water  for  future 
use,^  or  for  any  other  beneficial  use  or  purpose  which  does  not 
infringe  upon  the  rights  of  the  first  appropriators.  Hence,  the  law 
may  be  regarded  as  settled  that  if  a  certain  portion  of  the  water 
of  some  source  of  supply  is  appropriated  only  for  certain  periods  of 
time  by  the  first  appropriator,  others  following  may  not  only  appro- 
priate the  surplus  in  whole  or  in  part,  but  may  also  take  the  quantity 
of  water  appropriated  by  the  first  at  such  times  as  it  is  not  used 
or  needed  by  him,  and  when  so  appropriated  by  the  second  parties, 
their  right  thereto  is  as  perfect  and  entitled  to  the  same  protection 
as  that  of  the  first  appropriator  to  the  portion  claimed  by  him. 
Even  in  those  States  which  recognize  the  right  to  use  the  water  for 
irrigation  as  a  riparian  right,  it  is  held  that  the  water  may  be 
divided  between  the  riparian  owners  periodically,  rather  than  by 
specific  quantities.  10 

This  principle  was  well  summed  up  in  a  recent  Oregon  case,ii  in 
which  it  is  said:  "We  see  no  reason  why,  even  in  cases  involving 
prior  and  subsequent  appropriations  of  water,  the  courts  can  not 

8  Daly  V.  Euddell,  137  Gal.  671,  70  where  the  stream  only  flowed  during 

Pae.  Eep.  784.  the  winter  season,  the  fact  that  they 

7  Stowell  V.  Johnson,  7  Utah  215,  26  did  not  use  the  water  the'  entire  year 
Pae.  Eep.  290.  did  not  prevent  their  adverse  use  from 

8  An  agriculturist  might  appropri-  being  continuous.     McDougal  v.  Lane, 
ate  the  waters  of  a  stream  for  irri-  39  Ore.  212,  64  Pao.  Eep.  864. 
gation  during  the  dry  season,  and  a  9  See,  for  right  to  store  water.  Sees. 
miner  might  appropriate  them  for  his  837-846. 

purposes  during  the  remainder  of  the  10  Wiggins  v.  Musoupiabe  etc.  Co., 

year,  and  so  may  several  persons  ap-  113   Cal.   182,   45   Pae.   Eep.   160,   32 

propriate   the   water   for   use   during  L.  E.  A.  667,  54  Am.  St.  Eep.  337. 

any  different  periods.  Smith  v.  O  'Hara,  For   use   of   accumulated   flow,   see 

43  Cal.  371,  1  Morr.  Min.  Eep.  671.  Sees.  790,  909,  910. 

Where  plaintiffs  claimed  the  water  ii  McCoy  v.   Huntley,  —  Ore.  — > 

of  a  stream  for  mining  purposes,  and  119  Pae.  Eep.  481. 
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require  the  appropriators  to  alternate  in  the  use  of  the  water.  The 
time  when  water  may  be  used  recklessly  or  carelessly  has  passed  in 
this  State.  "With  increasing  settlement  water  has  become  too  scarce 
and  too  precious  to  justify  any  but  an  economical  use  of  it.  An 
appropriator  has  only  the  right  to  use  so  much  as  his  needs  require 
at  the  time  his  needs  require.  And  if  these  are  satisfied  by  a  use 
of  the  whole  flow  every  other  day,  or  every  alternate  week,  he  ought 
not  to  be  heard  to  complain."  And,  the  Court  held,  upon  the 
ground  that  it  tended  toward  a  more  economical  use  of  the  water 
that  the  parties  might  be  required  to  alternate  that  use  by  a  decree 
of  the  Court.i2 

§  787.  Tacking  rights. — The  right  of  a  person  to  tack  a  water 
right  originated  by  another,  and  to  claim  it  either  as  an  independent 
right  or  in  connection  with  other  rights  owned  by  him,  depends 
entirely  upon  the  contractual  relations  between  the  two  parties. 
If  he  can  deraign  his  title  to  the  right  back  to  the  original  appro- 
priation, he  may  then  successfully  claim  and  protect  the  right. 
This  he  may  do  by  a  purchase  of  the  water  right  or  a  purchase  of 
the  land  to  which  the  water  right  was  appurtenant. ^  But,  upon 
the  other  hand,  where  one  in  the  possession  of  land  fails  to  connect 
his  claim  to  the  water  with  the  right  of  the  original  appropriator, 
he  can  not  tack  the  right  to  his  other  interests,  and  his  own  appro- 
priation must  be  considered  as  the  inception  of  all  of  his  rights  to 
the  water.  So,  the  right  of  a  person  claiming  an  appropriation  of 
water  can  not  be  tacked  to  that  of  a  mere  squatter  on  the  land,  who, 
while  he  was  in  the  actual  possession  of  the  land  acquired  a  right 
in  the  water  to  irrigate  it,  but  who  had  afterward  abandoned 
it.2  Neither  can  an  appropriator  tack  his  rights  to  the  rights 
originally  appropriated  through  an  abandoned  ditch.    His  right  in 

12  See,  also,  for  the  economie  use  of  the  same,  the  right  to  tack  was  denied 

water  and  suppression  of  waste,  Chap,  as  against  the  rights  acquired  by  sub. 

49,  Sees.  874-916.  sequent  appropriators.     Chiatovich  v. 

1  For  the  sale  of  water  rights,  see  Davis,  17  Nev.  133,  28  Pac.  Eep.  239 
Sees.  994-1032.  See,  also.  Hough  v.  Porter,  51  Ore 

2  For  right  of  squatters  to  appropri-  318,  95  Pac.  Bep.  732,  98  Pac.  Eep 
ate  waters,  see  Sec.  687.  1083,  102  Pac.  Eep.  728;  Low  v.  Shaf 

■     Where   plaintiff   failed   to   connect  fer,  24  Ore.  239,  33  Pac.  Eep.  678 

himself   in   interest   with   those   who  Turner  v.  Cole,  31  Ore.  154,  49  Pae 

first  cultivated  his  land  and  appropri-  Eep.  972 ;   Smith  v.  Logan,   18   Nev 

ated  the  water  for  the  irrigation  of  149,  1  Pac.  Eep.  678;  Simpson  v.  Will 
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such  a  case  will  depend  for  priority,  as  against  other  appropriators 
of  the  waters  of  the  same  stream,  upon  the  date  of  his  possession 
and  appropriation,  and  not  upon  the  date  of  the  original  construc- 
tion of  the  ditch  and  appropriation  by  some  person  under  whom  he 
does  not  hold,  and  between  whom  and  himself  there  is  no  privity 
of  estate.  His  appropriation  in  such  a  case  is  a  new  and  independ- 
ent one,  and  must  stand  or  fall  upon  its  own  merits.^  As  was  said 
in  a  late  Montana  case:*  "The*mere  possession  by  one  person 
of  a  water  right  originated  by  another  does  not  show  such  privity. 
In  order  to  make  good  his  claim  to  the  right  as  of  the  date  at 
which  it  was  initiated,  the  possessor  must  show  some  contractual 
relation  between  himself  and  the  original  aippropriator,  or  privity 
Tvith  him  under  the  laws  of  succession.  Otherwise,  the  initiation  of 
the  right  will  be  fixed  as  of  the  date  at  which  possession  was 
taken. ' '  ^  Neither  can  an  appropriator  tack  a  new  use  of  the  water 
to  an  old  use,  where  the  new  use  requires  a  greater  quantity  of 
water  than  the  old  one.  So,  a  right  to  store  water  can  not  be  tacked 
to  a  right  for  direct  irrigation,  as  against  intervening  reservoir 
rights,  since  the  priority  of  water  for  irrigation  does  not  carry 
priority  for  storage  use.® 

§788.  Intermediate  or  temporary  appropriations. — ^Between 
the  time  of  the  inception  of  the  right  of  the  prior  appropriator  and 
the  time  of  the  full  consummation  of  his  appropriation,  ^  interme- 
diate or  intervening  appropriators  may  acquire  a  right  to  the  use 

iams,  18  Nev.  432,  4  Pae.  Eep.  1213;  v.  Eoberta,  40  Colo.  498,  92  Pao.  Eep. 

MacEae  v.  SmaD,  48  Ore.  139,  85  Pac.  220. 

Eep.  503.  i  Kenchk  v.  Deegan,  —  Mont.  — >. 

A   riparian   proprietor   in   no    way  122  Pae.  Eep.  746. 
connecting  with  a  prior  occupant  and  5  Citing  Hayes  v.  Buzzard,  31  Mont, 

appropriator  of  .water  can  not  avail  74,  77  Pac.  Eep.  423;  Head  v.  Hale, 

himself   of  such  prior  appropriation,  38  Mont.  302,  100  Pac.  Eep.  222. 
but   his    own   appropriation   must   be  6  New  Loveland  etc.  Co.  v.  Consol- 

treated  as  the  inception  of  his  right,  idated  etc.  Co.,  27  Colo.  526,  62  Pac. 

Union  M.  &  M.  Co.  v.  Dangberg,  81  Eep.  366,  52  L.  E.  A.  266;   Colorado 

Fed.  Eep.  73.  etc.  Co.  v.  Larimer  etc.  Co.,  26  Colo. 

3  Utt  V.  Frey,  106  Cal.  392,  39  Pac.  47,  56  Pao.  Eep.  185. 
Eep.  807;  McGuire  v.  Brown,  106  Cal.  See,  also,  for  changes  in  use,  Sees.- 

660,  670,  39  Pao.  Eep.  1060,  30  L.  E.  869-872. 

A.  384 ;  Wood  v.  Etiwanda  etc.  Co.,  i  For   consummation  of  appropria- 

122  Cal.  152,  54  Pae.  Eep.  726;  Tubbs  tion,  see  Sees.  725-729. 
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of  the  water  by  an  appropriation  of  the  same ;  this,  however,  is  but  a 
temporary  right  and  must  give  way  to  the  rights  of  the  prior  appro- 
priator  when  he  has  completed  his  appropriation  and  is  ready  to  use 
the  water  claimed,  provided,  of  course,  his  appropriation  was  con- 
summated with  due  diligence  ;2  and,  provided,  further,  that  the  prior 
claimant  has  the  use  of  so  much  of  the  water  as  is  necessary  to 
preserve  his  works  from  injury  while  in  the  process  of  construction.^ 
But,  while  the  prior  appropriator's  dam,  canal,  or  other  works  are 
in  the  process  of  construction,  but  he  is  not  yet  ready  to  actually 
use  the  water  for  the  purpose  intended,  its  use  by  other  persons 
causing  no  injury  to  the  first  appropriator  gives  him  no  cause  of 
action  for  relief,  either  equitable  or  legal.* 

The  same  rule  includes  the  appropriation  for  future  use  during 
the  time  in  which  the  farmer  is  getting  his  land  broken  up  and 
ready  for  irrigation  and  where  he  has  instituted  an  appropriation 
for  all  of  his  land.^  Again,  it  may  be  said  that  it  is  the  general 
rule,  that  at  any  time  that  the  water  is  not  in  actual  use  by  the 
appropriators  who  have  the  legal  right  to  its  use,  it  may  be  taken 
from  the  stream  and  used  by  others  for  the  time  being,  but  by  this 
means  no  legal  right  can  be  acquired  when  those  who  are  entitled 
to  it  again  claim  it,  unless  there  has  been  a  failure  upon  the  part 

2  Nevada  W.  Co.  v.  Kidd,  37  Cal.  S  Weaver  v.  Conger,  10  Cal.  233,  6 

282;  Woolman  v.  Garringer,  1  Mont.  Morr.  Min.  Eep.  203. 

535,  1  Morr.  Min.  Eep.  675 ;  Kimball  4  A  court  of  equity  will  not  restrain 

V.  Gearhart,  12  Cal.  27,  1  Morr.  Min.  the  diversion  of  water  by  injunction 

Eep.  615;  Kineon  etc.  Co.  v.  Anaheim  until  the  party  complaining  is  in  a  con- 

etc.  Co.  115  Fed.  Eep.  543.  dition  to  use  it.     While  the  dam  and 

Until  a,  claimant  is  himself  in  a  po-  canal  of  the  party  claiming  the  water 

sition  to  use  the  water  of  a  stream,  the  are    in    the    process    of    construction, 

right  to  the  water  or  water  right  does  but  are  not  yet  in  a  condition  to  re- 

not  exist  in  such  a  sense  that  the  mere  oeive  the  water,  the  use  of  the  water 

diversion  of  the  water  by  another  is  by  the  other  parties  is  no  injury,  and 

ground  of  action  either  to  recover  the  such  use  affords  no  ground  for  relief, 

water,  or  for  damages  for  the  diver-  legal  or  equitable.     Nevada  etc.   Co. 

sion.    MUes  v.  Butte  etc.  Co.,  32  Mont.  v.  Kidd,  37  Cal.  282. 

56,  79  Pac.  Eep.  549.  Bear   Eiver   etc.    Co.   v.   Boles,   24 

See,    also,    Bear   Eiver    etc.    Co.   v.  Cal.  354. 

Boles,  24  Cal.  354 ;  Brown  v.  Smith,  10  See,  also,  cases  cited  supra. 

Cal.  508 ;   Harvey  v.  Chilton,  11  Cal.  5  For  appropriation  for  future  needs, 

114;   Union  Water  Co.  v.   Crary,   25  see  See.  740. 
Cal.  504,  85  Am.  Dee.  145,  1  Morr. 
Min.  Eep.  196. 
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of  the  legal  claimants  to  use  the  water  for  a  time  sufficient  to  work 
an  abandonment,®  or  the  right  is  acquired  by  adverse  user  and 
prescription^  But  it  is  held  that  as  against  the  rights  of  a  subse- 
quent appropriator,  regardless  of  the  question  of  prescription,  that 
non-user  by  the  prior  appropriator  will  work  a  forfeiture  of  the 
right  and  that  the  right  of  the  subsequent  appropriator  will  becom'e 
permanent.8 

§  789.  Enjoyment  of  subsequent  appropriations. — As  we  have 
seen  in  the  preceding  sections,^  the  waters  of  a  natural  stream  are 
subject  to  successive  appropriations;  and,  so  long  as  the  subsequent 
appropriators  do  not  injure  or  impair  the  rights  of  those  prior  to 
them,  they  may  use  such  methods  of  appropriation  2  and  such 
amounts  of  water  within  the  legal  extent  of  their  own  appropria- 
tions as  they  may  choose  to  apply  to  some  beneficial  use  or  purpose, 
as  though  they  were  each  the  only  one  taking  the  water  from  the 
stream.  There  may  thus  be  numerous  and  different  appropriations 
of  the  waters  of  the  same  stream;  the  rights  of  each  depending,  as 
against  the  others,  on  the  date  or  time  of  his  appropriation.  The 
enjoyment  of  each  of  these  rights  is  independent  in  itself  as  far  as 
the  rights  of  those  subsequent  in  time  are  concerned,  but  is  de- 
pendent upon  the  rights  of  those  prior  to  them  in  that  they  must 
be  supplied  with  the  water  first  to  the  full  extent  of  their 
appropriations.  Hence,  it  follows  that,  one  who  acquires  rights 
subsequent  to  another  can  not  question  the  prior  appropriator 's 
right  to  the  amount  of  water  actually  diverted  and  used  by  him 
on  the  ground  that  such  an  appropriation  may  interfere  with  the 
rights  of  some  one  else.  The  validity  of  such  an  appropriation  as 
against  subsequent  appropriators  does  not  depend  upon,  and  is  not 
affected  by,  the  fact  that  there  may  be  still  prior  vested  rights  on  the 
stream,  either  above  or  below.^  Thus,  if  a  subsequent  appropriator 
takes  the  water  of  a  certain  stream  for  mechanical  purposes,  from 
the  stream  above  the  point  of  diversion  of  one  having  the  primary 

6  For  abandonment,  see  Sees.  1099-         1  See  Sees.  783,  784. 

1120.  2  For  methods  of  appropriation,  see 

7  For  preseription,  see  Sees.   1033-      Sees.  706-732. 

1058.  sMeCall  v.  Porter,  42  Ore.  49,  70 

8  Smith  V.  Hawkins,  120  Cal.  86,  Pae.  Eep.  820,  71  Pae.  Eep.  976,  cit- 
52  Pao.  Eep.  139,  19  Morr.  Min.  Eep.     ing  Einne7  on  Irr.,  See.  181. 

243, 
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right  to  the  water  for  the  purpose  of  irrigation,  he  may  do  so  and 
use  it  to  drive  his  mill  or  to  generate  electricity,  provided  he  returns 
all  of  the  water  after  its  use,  undeteriorated  in  quality,  to  its  natural 
channel  in  the  stream  before  it  reaches  the  prior  appropriator 's 
point  of  diversion;  and,  further  provided,  that  in  his  use  of  the 
water  the  rights  of  the  prior  appropriator  are  in  no  manner  im- 
paired.* But,  upon  the  other  hand,  the  diversion  of  the  waters  from 
a  stream,  by  either  a  subsequent  appropriator  or  a  riparian  pro- 
prietor the  inception  of  whose  rights  are  subsequent  to  the  rights 
of  the  prior  appropriator,  without  returning  it  to  the  channel  for 
his  use,  is  an  unreasonable  exercise  of  the  right  of  a  subsequent 
appropriation.  5  "What  diminution  in  quantity  or  deterioration  in 
quality  will  constitute  an  invasion  of  the  rights  of  the  first  appro- 
priator by  those  subsequent  in  time  to  him  will  depend  upon  the 
special  circumstances  of  each  case.  The  question  for  determination 
is  whether  the  use  and  enjoyment  by  the  prior  appropriator  of  the  ■ 
water  to  the  extent  of  his  original  appropriation  has  been  impaired 
by  the  acts  of  other  parties.^  So  long  as  the  prior  appropriator 
obtains  all  the  water  of  satisfactory  quality  '^  to  the  full  extent  of 
his  appropriation,  he  has  no  right  to  interfere  with  or  complain  of 
the  enjoyment  of  the  rights  of  subsequent  appropriators  on  the 
stream.8    And,  furthermore,  the  Court  will  protect  the  rights  of  the 

4  New  Bear  Valley  etc.  Co.  v.  Rob-  25  Cal.  504,  85  Am.  Dee.  145,  1  Morr. 
erts,  30  Land  Dee.  382 ;  Chicala  "W.  C.  Min.  Eep.  196 ;  Hill  v.  Smith,  27  Cal. 
r.  Lytle  Creek  ete.  Co.,  26  Land  Dee.  476;  Id.,  32  Cal.  166,  4  Morr.  Min. 
520;  both  citing  Kinney  on  Irr.,  1st  Eep.  597. 

Ed.,  See.  181.  '^  ^or  pollution  of  water,  see  Sees. 

See,  also,  the  appropriation  of  wa-  1129-1147. 

ter  for  power  purposes,  See.  695.  8  Saint  v.   Guerrerio,   17  Colo.  448, 

Also,  see  Chap.  47,  Sees.  847-855.  30   Pae.   Eep.   335,   31   Am.   St.   Eep. 

5  Weiss  V.  Oregon  ete.  Co.,  13  Ore.  320 ;  Austin  v.  Chandler,  4  Ariz.  346, 
496,  11  Pae.  Eep.  255;  Simmons  v.  42  Pae.  Eep.  483;  Hewitt  v.  Story,  64 
Winters,  21  Ore.  35,  27  Pae.  Eep.  7,  Fed.  Eep.  510,  12  C.  C.  A.  250,  29 
28  Am.  St.  Eep.  727;  Carson  v.  Gent-  U.  S.  App.  155,  30  L.  E.  A.  265;  Id., 
ner,  33  Ore.  512,  52  Pae.  Eep.  506,  43  51  Fed.  Eep.  101;  Salt  Lake  City  v. 
L.  E.  A.  130.  Salt  Lake  etc.  Co.,  24  Utah  249,  67 

8  Atchison    v.    Peterson,     1    Mont.  Pae.  Eep.  672,  25  Utah  441,  71  Pae. 

561 ;   Id.,  87  U.  S.  20  WaU.  507,  22  Eep.  1062,  61  L.  E.  A.  648,  where  the 

L.  Ed.  414   1  Morr.  Min.  Eep.  583.  Court  held  that  appropriated  water  is 

See   also,  for  injuries  and  remedies  subject  to  a  secondary  appropriation 

therefor   Chaps.  81-83.  above  the  head  of  the  ditch  of  the 

See,  also,  Union  W.  Co.  v.  Crary,  prior  appropriator  for  the  purpose  of 
87 — Kin.  on  Irr. 
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subsequent  appropriator,  both  as  against  the  invasion  of  the  prior 
appropriator  or  as  against  that  of  those  who  are  subsequent  to  him.^ 
And,  further,  where  there  can  be  two  uses  of  the  same  water  under 
a  prior  and  subsequent  appropriation,  neither  one  interfering  with 
the  other  and  both  for  beneficial  purposes,  the  two  appropriations 
will  be  allowed,  and  the  prior  appropriator  can  not  complain  simply 
because  of  the  use  by  the  subsequent  appropriator,  where  there  is 
no  injury  to  his  rights.  This  is  the  law  of  appropriation  as  well 
as  the  law  of  eminent  domain.  1°  Again,  where  the  prior  appro- 
priator is  not  using  ,the  water  covered  by  his  appropriation  during 
certain  periods  of  time,  a  subsequent  appropriator  may  store  the 
same  for  future  use,  provided,  of  course,  that  the  rights  of  the  prior 
appropriator  are  not  injured  or  interfered  with.  This  subject,  how- 
ever, will  be  discussed  more  thoroughly  in  a  subsequent  chapter.  ^^ 
,  Hence,  it  follows  that,  if  there  has  been  no  injury  done  to  the  rights 
of  the  prior  appropriator,  the  results  of  the  act  of  the  subsequent 
appropriators  will  at  most  be  damnum  absque  injuria.  Upon  the 
other  hand,  where  there  has  been  an  injury  done,  what  diminution 
in  quantity  or  deterioration  in  quality  wiU  injuriously  affect  the 
use  of  the  water  by  the  prior  appropriator  under  his  rights,  is  a 

furnishing  power,  the  water  to  be  de-  For   the   statutory  adjudication  of 

livered  to  the  prior  appropriator  near  water  rights,  see  Chap.  79. 

the  head  gate  of  his  ditch  and  the  10  For   eminent   domain,   see   Sees. 

point  where  it  is  needed  for  use  by  1059-1098. 

him;    and,   further,   that,   so   long   as  ,    "Where  two  pubUe  uses  can  stand 

a  prior  appropriator 's  use  of  the  wa-  together  without  material  impairment 

ter    is    neither    interfered    with    nor  or  impediment   of  one  by  the  other, 

abridged,  he  has  no  cause  to  complain,  they  must  so  stand. ' '     Salt  Lake  City 

although   another  appropriator   above  v.  Salt  Lake  etc.  Co.,  supra. 

hira  also  uses  the  water  for  a  bene-  See,   also,   Postal   Tel.   etc.   Co.   v. 

flcial  purpose.    Kio  Grande  etc.  Co.  v.  Oregon  Short  Line  E.   Co.,   23   Utah 

Telluride   etc.   Co.,   16  Utah   125,   51  474,  65  Pac.  Eep.  735,  90  Am.  St.  Eep. 

Pao.  Eep.  146.  705;  Boston  Water  &  Pr.  Co.  v.  Bos- 

9  Union  M.  &  M.  Co.  v.  Dangberg,  ton  etc.  Corp.,  23  Pick.  (Mass.)  360; 

81  Fed.  Eep.  73;  Mann  v.  Parker,  48  Lewis,  Em.  Dom.,  See.  274;  Overman 

Ore.   323,   86   Pae.   Eep.   598;    Miller  S.  M.  Co.  v.  Corcoran,  15  Nev.  147; 

V.  Wheeler,  54  Wash.  429,   103  Pao.  West   Eiver   Bridge    Co.    v.   Dix,    46 

Eep.  641,  23  L.  E.  A.,  N.  S.,  1065.  U.  S.  6  How.  507,  12  L.  Ed.  535. 

See,  also,  the  adjudication  of  water  ii  For  reservoir  and  storage  rights, 

rights  in  equity,  Chap.  78.  see  Chap.  46,  Sees.  837-846. 
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question  of  fact  to  be  determined  under  all  of  the  circumstances  of 
the  case.  12 

§  790.  Rotation  or  the  use  of  accumulated  flow  of  the  water. — 
There  is  another  phase  of  the  question,  which  is  closely  allied  to 
the  question  of  periodical  appropriations,  although  it  is  somewhat 
different  in  principle,  and  that  is  what  is  termed  the  use  of  the 
accumulated  flow  of  the  waters  at  stated  periods,  or  by  rotation,  by 
those  who  are  entitled  to  a  certain  quantity  of  the  water  all  of  the 
time.  These  cases  arise  among  appropriators  of  the  waters  of  a 
.  certain  stream,  either  of  the  same  or  of  different  rank,  where  they 
are  each  entitled  to  a  certain  quantity  of  the  water  of  a  stream  all 
of  the  time ;  and,  upon  certain  occasions,  owing  to  the  small  amount 
of  water  flowing  in  the  stream,  find  that  if  the  water  is  divided 
according  to  the  exact  quantity  to  which  each  is  entitled  it  would  be 
practically  worthless  to  all.  Where  this  is  the  case  there  is  no 
objection  in  law  why  they  may  not  agree  among  themselves  that 
each  shall  have  the  use  of  all  of  the  water  during  certain  stated 
periods  of  time.^  In  fact,  this  is  one  of  the  principal  methods  of 
division  between  the  appropriators  taking  the  water  through  the 
same  ditch.  It  is  also  a  common  practice  between  the  owners  taking 
through  different  ditches  from  the  same  stream.  By  this  means 
during  exceedingly  dry  periods  by  "doubling  up"  the  flow  in  one 
ditch  for  a  time  while  the  other  is  dry,  and  then  reversing  condi- 
tions, the  users  thereunder  are  enabled  to  maintain  a  stream  which 
may  be  utilized  to  good  advantage  while  the  ditch  is  receiving 
the  water,  when,  otherwise,  if  divided  according  to  quantity,  the 
stream  would  be  so  small  that  the  most  of  it  would  be  wasted. 
As    was    said    in    an    Idaho    case:^     "Eotation    in    irrigation 

12  Phoenix  W.  Co.  v.   Fletcher,   23  it  was  held  that,  where  water  for  irri- 

Cal.  482,  15  Morr.  Min.  Eep.  185;  Hill  gation   Is    worthless    unless    delivered 

V.  Smith,  27  Cal.  476 ;  Id.,  32  Cal.  166,  in  an  accumulated  flow,  at  stated  pe- 

4  Morr.  Min.  Eep.  597;  Hill  v.  King,  riods,  a  general  usage  to  so  deliver  it 

8  Cal.  336 ;  Woodruff  v.  North  Bloom-  is  reasonable  and  valid, 
field  etc.   Co.,  8   Sawy.   628,   16  Fed.  An   arrangement  as   to   periods   of 

Eep.   25;   Id.,   9   Sawy.   141,   18   Fed.  user  of  water,  by  co-tenants,  affects 

Eep.  753.  them  only,  and  is  for  their  convenience. 

See,  also,  for  injuries  and  remedies  Lytle  Cr.  W.  Co.  v.  Perdew,  65  Cal. 

therefor,  Chaps.  81-83.  447,  4  Pac.  Eep.  426. 

1  Hewitt  V.  San  Jacinto  etc.  Dist.,  2  Helpfrey  v.  Perault,  12  Idaho  451, 

124  CaL  186,  56  Pac.  Eep.  893,  where  86  Pac.  Eep.  417. 
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undoubtedly  tends  to  conserve  the  waters  of  the  State  and  to 
increase  and  enlarge  their  duty  and  service  and  is,  consequently,  a 
practice  that  deserves  encouragement  in  so  far  as  it  may  be  done 
within  legal  bounds."  In  a  Federal  case,^  the  Court  entered  a 
decree  applying  the  system  of  rotation,  by  restraining  the  defends 
ants  from  diverting  the  waters  in  excess  of  five  days  in  every  ten 
days,  during  the  irrigation  months  of  June,  July,  August,  Septem- 
,ber,  and  October  of  each  year.  •In  a  recent  case  in  Oregon,*  the 
Court  also  applied  the  same  rule  and  by  decree  required  the  appro- 
priators  to  rotate  in  their  use  of  the  water.^ 

In  another  portion  of  this  work,  we  will  discuss  the  subject  of 
rotation  as  a  matter  of  economy.^ 

§  791.  Priority  as  between  different  uses. — In  discussing  the 
subject  of  the  purposes  for  which  water  may  be  appropriated,  we 
stated  that  under  the  doctrine  of  appropriation,  water  may  be 
appropriated  for  any  beneficial  use  or  purpose.^  Outside  of  the 
preference  rights  for  certain  uses  granted  by  constitutional  or 
statutory  provisions  in  some  of  the  States' in  times  of  scarcity,  and 
discussed  in  other  sections,^  the  general  law  of  appropriation  gives 
no  preference  right  to  any  particular  use  to  which  the  water  may 
be  applied  over  other  uses.  Hence,  it  follows  that  the  right  of 
priority  is  based  upon  the  date  of  the  particular  appropriation  re- 
gardless of  the  use  for  which  the  appropriation  is  made.  In  other 
words,  as  far  as  the  acquisition  of  a  priority  of  right  is  concerned, 
with  the  exception  above  mentioned,  all  uses  stand  upon  equal 
ground.  This  was  recognized  by  Congress  in  the  Act  of  1866,3  i^y 
describing  the  uses  of  water  the  right  to  which  might  be  acquired 
by  priority  of  possession,  as  "mining,  agricultural,  manufacturing, 

3  Anderson  t.  Bassmann,  140  Fed.  er  v.  Marble  Creek  Irr.  Co.,  15  Utah 
Rep.  14.  225,  49  Pao.  Eep.  892,  1119. 

4  McCoy    V.    Huntley,   —   Ore.   — ,  «  See  Sees.  909,  910. 

119  Pac.  Rep.  481.  See,  also,  Shafford  v.  White  Bluffs 

6  See,  also,  Wiggins  v.  Musoupiabe  Land  &  Irr.  Co.,  63  Wash.  10,  114  Pae. 

Land  &  Water  Co.,  113  Cal.  182,  45  Eep.  883;  McCoy  v.  Huntley,  —  Ore. 

Pae.  Eep.  160,  32  L.  E.  A.  667,  54  Am.  — ,  119  Pac.  Rep.  481. 

St.  Rep.  337.    This  case  was  cited  with  i  See  Sees.  690,  691. 

approval  in  Hough  v.  Porter,  51  Ore.  For  the  purpose  of  the  appropria- 

318,  95  Pae.  Eep.  732,  98  Pac.  Eep.  tion,  see  Sees.  690-705. 

1083,  102  Pac.  Eep.  728,  and  in  Beck-  2  See  Sees.  791-793. 

S  See  Sees.  611-614. 
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or  other  purposes."  Soon  thereafter  the  right  was  also  recognized 
by  the  Supreme  Court  of  the  United  States,*  and  was  also 
recognized  by  the  Supreme  Court  of  every  Western  State  and 
Territory  of  this  Western  country  where  the  law  of  appropriation 
is  in  force.  This  subject  has  been  discussed  under  other  phases  of 
the  subject,  hence  there  is  no  need  for  an  extended  discussion  here.^ 

§  792.  Priority — As  affected  by  constitutional  or  statutory 
preference  rights. — Under  the  early  law  of  appropriation  no  pref- 
erences were  given  to  any  particular  use  or  purpose  for  which  the 
water  might  be  applied,  so  long  as  it  was  a  beneficial  one.  And, 
as  we  stated  in  the  previous  section,  the  Federal  statutes  gave  no 
preferences,  but  that  "the  right  of  water  by  prior  appropriation  for 
any  beneficial  purpose  is  entitled  to  protection."  ^  Later  on  the 
constitutions  of  some  of  the  States,  and  legislative  enactments  in 
others,  provided  for  preferences  for  certain  uses  of  the  water  in 
times  when  there  was  not  water  enough  for  all  purposes.  The  use 
for  domestic  purposes  was  usually  placed  first;  and  after  that  the 
use  for  the  principal  industry  of  the  particular  State  was  placed 
second,  and  after  that  followed  the  uses  for  other  industries.  In 
Colorado  and  Idaho  there  are  constitutional  provisions.     In  Col- 

4  Basey  v.  GaUagher,  '87  U.  S.  20  384,  21  C.  C.  A.  414,  44  U.  S.  App. 
Wall.  670,  22  L.  Ed.  452,  1  Morr.  Min.  629;  Windsor  etc.  Co.  v.  Hoffman  etc. 
Eep.  683.  Co.,  48  Colo.  82,  89,  109  Pae.  Eep.  422, 

5  See  Sees.  690-705.  425. 

See,   also.  Union   M.   &   M.   Co.   v.  l  Basey  v.   Gallagher,   87  V.  8.   20 

Dangberg,  81  Fed.  Eep.  73 ;  Montana  Wall.  670,  22  L.  Ed.  452,  1  Morr.  Min. 

ete.  Co.  V.  Gehring,  75  Fed.  Eep.  384,  Eep.    683;    Atchison   v.    Peterson,    87 

21  C.  C.  A.  414,  44  U.  S.  App.  629;  TJ.  8.  20  Wall.  507,  22  L.  Ed.  414,  1 

Natoma  ete.  Co.  v.  Hancock,  101  Cal.  Morr.    Min.    Eep.    583;    aff'g    Id.,    1 

42,   31  Pac.   Eep.   112,   35  Pae.   Eep.  Mont.   561;    Yale   on   Mining   Claims 

334;    Wixon  v.   Bear   Eiver   ete.   Co.,  and  Water  Eights,  p.  49. 

24  Cal.  367,  85  Am.  Dee.  69,  1  Morr.  See,   also.   Tarter   v.    Spring   Creek 

Min.  Eep.  656;   Conger  v.  Weaver,  6  W.  &  M.  Co.,  5  Cal.  395,  14  Morr.  Min. 

Cal.  548,   65   Am.   Deo.   528,   1  Morr.  Eep.  371 ;  McDonald  v.  Bear  Eiver  etc. 

Min.  Eep.  594;  Tarter  v.  Spring  etc.  Co.,  13  Cal.  220,  15  Cal.  145,  1  Morr. 

Co.,  5  Cal.  395,   14  Morr.   Min.  Eep.  Min.  Eep.  626;  Wixon  v.  Bear  Eiver 

371;   Ortman  T.  Dixon,   13   Cal.   33;  etc.  Co.,  24  Cal.  367,  85  Am.  Dee.  69, 

Eevenue  etc.  Co.  v.  Balderson,  2  Alas.  1  Morr.  Min.  Eep.  656;  Natoma  W.  & 

263;  Arizona  Copper  Co.  v.  Gillespie,  M.   Co.  v.  Hancock,   101  Cal.  42,  35 

12  Ariz.  190,  100  Pac.  Eep.  465;  Mon-  Pac.  Eep.  334;  rev'd,  Id.,  101  Cal.  42, 

tana  etc.  Co.  t.  Gehring,  75  Fed.  Eep.  31  Pac.  Eep.  112. 
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orado  it  is  provided :  "But  when  the  waters  of  any  natural  stream 
are  not  sufficient  for  the  service  of  all  those  desiring  the  use  of  the 
same,  those  using  the  water  for  domestic  purposes  shall  have  the 
preference  over  those  claiming  for  any  other  purpose,  and  those 
using  the  water  for  agricultural  purposes  shall  have  the  preference 
over  those  using  the  water  for  manufacturing  purposes."  2  And, 
in  Idaho,  under  the  same  conditions  in  the  constitution,  it  is  pro- 
vided that  the  preference  rights  shall  be:  First,  domestic  uses; 
second,  mining,  in  mining  districts;  third,  agriculture,  and,  fourth, 
manufacturing.^  In  other  States  similar  statutes  exist,  but  not 
in  all.*  These  rules,  in  the  States  adopting  them,  modify 
the  doctrine  of  priority  of  right  to  the  extent  of  their  pro- 
visions only  in  times  of  scarcity  of  the  water.  At  other 
times  the  rule  of  priority  governs,  regardless  of  the  use  to  which 
the  water  is  put.  It  is  also  held  that  these  provisions  are  pros- 
pective in  their  operation,  and  do  not  apply  to  water  rights  acquired 
prior  to  their  adoption.^  As  between  those  using  the  water  for  the 
same  preference  right,  the  priority  of  right  generally  governs, 
although  in  Colorado  by  the  Act  of  the  legislature  of  1879  an  at- 
tempt was  made  in  times  of  extreme  scarcity  to  prorate  the  water 
appropriated  through  the  same  ditch,  among  the  different  users.^ 
But  the  courts  of  that  State,  while  not  declaring  the  Act  uncon- 
stitutional, have  at  times  been  loth  to  follow  its  provisions,  and  in 

2  Const.  Colo.,  Art.  16,  See.  6.  It  will  be  noticed  from  the  above 

See,  also,  for  constitution  and  laws  that  the  second  preference  given  un- 

of  Colorado,  Chap.  87.  der   the    constitution    is    for   mining. 

Const.,  Art.   16,   Sec.   6,  giving  an  The  Supreme  Court  in  a  recent  case 

appropriator  of  waters  for  irrigation  held  that  this  did  not  give  the  miner 

priority  as  against  appropriators  for  such  a  preference  right  that  he  could 

other   purposes,    does    not   affect    the  pollute     the     stream     by     debris,    as 

rights  to  the  waters  acquired  prior  to  against  prior  appropriators  of  the  wa- 

the  adoption  of  the  constitution.    Col-  ters    for    irrigation    below.      Hill    v. 

orado  etc.  v.  Larimer  &  W.  Irr.  Co.,  Standard   M.   Co.,    12   Idaho   223,   85 

a6  Colo.  47,  56  Pac.  Eep.  185.  Pao.  Eep.  907. 

See,     also,    Strickler    v.     Colorado  4  For  these  statutes  see  laws  of  re- 
Springs,  16  Colo.  61,  26  Pae.  Eep.  313,  spefttive  States,  Part  XIV. 
25  Am.  St.  Eep.  245.  5  Strickler    v.    Colorado    Sprs.,    16 

See,   also,   preference   for   domestic  Colo.  61,  26  Pac.  Eep.  313,  25  Am.  St. 

uses.  See.  793.  Eep.  245. 

s  Idaho  Const.,  Art.  15,  See.  3.  6  See   Gen.   Stat.   Colo.,   1883,   Sec. 

For  constitution  and  laws  of  Idaho,  1722. 
see  Chap.  89. 
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the  face  of  the  statute  have  held  that  different  users  of  water, 
obtaining  their  supply  through  the  same  ditch,  may  have  different 
priorities,  even  in  times  of  searcityJ  These  priorities  are  protected 
by  the  constitution  of  that  State,  and  can  not  be  interfered  with 
by  legislative  action.  Therefore,  it  is  held  that  the  most  favorable 
view  that  can  be  taken  of  the  statute  is  that  in  times  of  scarcity  it 
may  be  resorted  to  among  consumers  having  priorities  of  the  same 
or  nearly  the  same  date.^  California  has  never  adopted  any  statute 
as  to  preference  rights,  but  the  question  of  priority  governs  as  to  all 
industries ;  even  the  question  of  domestic  uses  being  left  to  the  same 
rule.^  This  seems  to  us  to  be  the  better  rule,  unless  it  may  be  in 
times  of  extreme  scarcity  domestic  uses  should  have  the  preference. 
And  even  then  the  use  should  be  kept  within  the  rule  of  what  are 
known  as  strictly  domestic  uses.i<> 

§  793.  Domestic  purposes — Preference  right  for. — ^As  we  have 
seen  in  a  previous  section,  that  in  those  States,  which  by  their 
constitutions  or  statutes,  grant  in  times  of  scarcity  a  prefer- 
ence right  for  the  use  of  water  for  certain  purposes,  the  right 
of  the  use  for  domestic  purposes  is  placed  first.  ^  This  right  granted 
modifies  to  that  extent  the  doctrine  of  priority,  and  the  courts  do 
not  permit  it  except  in  extreme  cases,  and  confine  the  use  within  the 
limits  as  defined  in  the  previous  section,^  that  is  to  say  for  drinking 

7  Farmers  etc.  Co.  v.  White,  32  See,  also,  for  pro-rating  among  con- 
Colo.  114,  75  Pac.  Eep.  416,  where  sumers  under  canals  of  ditch  corn- 
it  is  said:  "It  therefore  may  be  panies,  Chap.  76.  See,  also,  Sec.  796. 
considered  as  stare  decisis  in  this  ju-  For  pro-rating  in  accordance  with 
risdiction  that  there  may  be  circum-  contract,  see  Sees.  922,  923. 
stances  in  which  water  consumers  o  Conger  v.  Weaver,  6  Cal.  548,  65 
from  the  same  ditch  may  not  be  com-  Am.  Dec.  528,  1  Morr.  Min.  Eep.  594; 
pelled  to  pro-rate  with  each  other."  Tarter  v.  Spring  etc.  Co.,  5  Cal.  395, 
Citing  Nichols  v.  Mcintosh,  19  Colo.  14  Morr.  Min.  Bep.  371;  Ortman  v. 
22,  34  Pac.  Rep.  278;  Farmers'  High  Dixon,  13  Cal.  33. 

Line    Canal    Co.    v.    Southworth,    13  See',   also.   Union   M.   &   M.   Co.   v. 

Colo.  Ill,  21  Pac.  Eep.  1028,  4  L.  E.  Dangberg,  81  Fed.  Rep.  73;  Montana 

A.  767;  Farmers'  Ind.  D.  Co.  v.  Ag-  Co.  v.  Gehring,  75  Fed.  Rep.  384,  21 

ricultural   D.    Co.,    22    Colo.    513,    45  C.  C.  A.  414,  41  U.  S.  App.  629. 

Pac.  Rep.  444,  55  Am.  St.  Eep.  149;  10  For  domestic  uses,  see  Sees.  486, 

Brown  v.  Farmers'  etc.  Co.,  26  Colo.  487,  793. 

66,  56  Pac.  Rep.  183.  i  See  Sees.  791,  792. 

8  Larimer  &  Weld  Irr.  Co.  v.  Wyatt,  2  See  Sec.  792. 
23  Colo.  480,  48  Pac.  Eep.  528. 


1384      EIGHTS  TO  WATER  AS  BETWEEN  APPEOPEIATOES. 

and  cooHng  purposes  and  for  the  watering  of  the  stock  of  the 
appropriator.  Where  a  preference  right  is  given  without  limitation 
to  use  the  water  for  domestic  purposes  it  has  been  exercised  as  a 
subterfuge  to  use  the  water  for  other  purposes.  Take,  for  instance, 
the  case  of  Crawford  Co.  v.  Hathaway  (Hall)  ,3  where  a  company 
claimed  a  right,  under  a  statute  granting  a  preference  right  for 
domestic  purposes,*  to  divert  the  greater  portion  of  a  stream  to 
furnish  water  to  a  municipality  for  general  purposes,  including 
sprinkling  streets,  furnishing  power  for  a  lighting  plant  and  for 
flushing  sewers.  The  Court,  in  holding  that  this  could  not  be  done 
under  the  preference  right  given  by  the  statute,  said:  "If  all  the 
water  of  a  stream  may  be  diverted  by  a  canal  for  so-called  domestic 
purposes  involving  identical  use  for  power,  the  priority  given  agri- 
cultural uses  is  rendered  nugatory."  The  same  rule  has  also  been 
followed  in  other  jurisdictions.  In  Colorado  it  was  found  necessary 
to  enact  a  law  supplementary  to  the  constitutional  provision,  per- 
mitting the  use  of  water  for  domestic  purposes  as  first  in  times  of 
scarcity,  making  it  a  misdemeanor  where  water  is  claimed  under  the 
constitutional  provision  for  domestic  purposes  and  is  used  for 
irrigation  to  any  extent  whatever.^ 

As  a  general  thing  statutory  preference  rights  have  not  given 
satisfaction  throughout  the  Western  States  where  they  have  been 
enacted.  It  tends  to  modify  the  Arid  Region  Doctrine  of  appro- 
priation based  upon  priority.  They  should  never  be  allowed  as 
against  a  prior  right  for  any  purpose  without  compensation,  even 
for  domestic  purposes,  and  then  that  use  should  be  kept  within  the 
limits  of  "domestic  purposes"  as  defined  in  our  previous  section.^ 

s  67  Neb.  325,  93  N.  W.  Eep.  781,  held  that  even  for  domestic  purposes, 

60  L.  E.  A.   889,   108   Am.   St.  Eep.  the  rights  acqvdred  to  the  use  of  water 

647.  for  irrigation,  prior  to  the  adoption 

4  Laws,  1897,  See.  43,  Art.  2,  Chap,  of  the  constitution,  could  not  be  taken 
93a;    Comp.  Stat.   1903,  See.   6451.  by  a  city,  without  compensation.  Arm- 

5  See  Mill's  Ann.  Stat.  1905;  See.  strong  v.  Larimer  County. D.  Co.,  1 
2269a;  Eev.  Stat.  Colo.  1908,  See.  Colo.  App.  49,  27  Pac.  Eep.  235; 
3179;  Colo.  Stats.  Ann.,  Sec.  3179.  Town  of  Sterling  v.  Pawnee  D.  Ex. 

See,    also,    Montrose    Canal    Co.   v.  Co.,  42  Colo.  421,  94  Pac.  Eep.  339, 

Loutzenheizer,  23   Colo.   233,  48  Pac.  15  L.  E.  A.,  N.  S.,  238;  Pulton  Irr. 

Eep.    532;     Broadmoor     etc.     Co.    v.  D.  Co.  v.  Meadow  Island  Irr.  Co.,  35 

Brookside  etc.  Co.,  24  Colo.  541,  52  Colo.   588,   86   Pac.   Eep.   748;    Colo- 

Pac.  Eep.  792;   Strickler  v.  Colorado  rade  etc.  Co.  v.  Larimer  etc.  Co.,  26 

Springs,  16  Colo.  61,  26  Pac.  Eep.  313,  Colo.  47,  56  Pac.  Eep.  185. 

25  Am.  St.  Eep.  245,  wHere  the  Court  6  See  Sec.  792. 
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Domestic  uses  under  this  preference  right  are  held  to  be  similar 
to  the  common  law  right  of  each  individual  riparian  proprietor  to 
domestic  use  on  his  land,  that  is  to  say,  for  household  purposes  and 
for  the  wateri:|;ig  of  stock. '^  It  is,  therefore,  held  that  any  claim  to 
the  waters  under  such  preference  right  for  any  extension  or  further 
use  than  the  above  will  not  be  sustained.  Therefore,  it  is  held  that 
the  preference  right  given  by  the  statute  does  not  include  the  right 
of  a  municipality  to  take  waters  from  prior  appropriators  for 
municipal  purposes  without  condemnation  and  payment  for  such 
rights. 8  As  was  said  in  a  recent  case :  ^  "It  clearly  was  the  inten- 
tion of  the  framers  of  the  constitution  to  provide  that  water  pre- 
viously appropriated  for  manufacturing  purposes  may  be  taken 
and  appropriated  for  domestic  use,  upon  due  and  fair  compensation 
therefor.  It  certainly  could  not  have  been  the  intention  of  the 
framers  of  the  constitution  to  provide  that  water  appropriated  for 
manufacturing  purposes  could  thereafter  arbitrarily  and  with- 
out compensation  be  appropriated  for  domestic  purposes.  This 
would  manifestly  be  unjust,  and  clearly  in  contravention  of  the 
provisions  of  this  section,  which  declare  that  the  right  to  divert  and 
appropriate  the  unappropriated  waters  of  any  natural  stream  for 
beneficial  use  shall  never  be  denied,  and  that  priority  of  appropria- 
tion shall  give  the  better  right." 

§  794.  Theory  of  granting  preference  rights. — The  theory 
under  which  preference  rights  are  granted  by  the  provisions  of  the 
constitutions  or  statutes  of  some  of  the  States,  outside  of  the  right 
for  domestic  purposes,  is  to  assist  in  protecting  some  favored  in- 
dustry in  which  the  State  is  particularly  interested.  With  the  rapid 
growth  of  all  industries  in  all  of  the  Western  States,  there  is  no 
telling  which  one  will  predominate  over  the  others  in  a  few  years. 
And  where  such  a  law  is  enacted  in  a  certain  State  to  protect  a 
certain  industry  at  the  time  of  its  passage,  and,  especially  where 
such  a  provision  is  in  the  constitution,  with  the  change  of  the 
situation,  the  progress  of  the  State  may  be  greatly  impeded.    Take, 

7  For  domestic  use  by  riparian  pro-  781,  60  L.  E.  A.  889,  108  Am.  St. 
prietors,  see  Sees.  486-488.  Eep.  647. 

8  See  cases  cited  supra.  »  Montpelier  M.  Co.  v.  City  o.f  Mont- 
See,  also,  Crawford  County  v.  Hath-      pelier,  19  Ida.  212,  113  Pae.  Eep.  741. 

away,  ,67   Neb.   325,   93  N.  W.  Eep, 
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for  example,  the  State  of  Idaho.  At  the  time  of  the  adoption  of 
its  constitution  the  mining  industry  of  the  State  was  predominant. 
But  during  recent  years,  since  the  great  Snake  Eiver  valleys  have 
been  settled,  due  to  the  great  irrigation  enterprises  along  the  river 
and  its  tributaries,  the  agricultural  interests  are  ahead,  and  it  looks 
now  as  though  they  were  bound  to  stay  ahead,  and  it  will  not  be 
many  years  before  it  will  be  foun^  that  the  provisions  of  the  con- 
stitution will  greatly  hamper  these  interests,  when  it  could  have 
been  avoided  by  permitting  the  priority  rule  to  govern.  Then, 
again,  there  is  the  great  question  of  the  use  of  water  for  the  devel- 
opment of  power  in  the  "Western  States.  This  is  becoming  a  most 
important  industry.  In  the  lists  of  preferences  in  those  States 
which  have  them,  this  would  come  under  the  classification  of , manu- 
facturing purposes  and  is  usually  placed  at  the  last.  This  also  may 
greatly  hamper  the  progress  of  the  State  where  this  rule  is  in  force. 
With  mountains  of  coal,  iron,  and  other  materials  at  hand,  which 
go  to  make  up  a  manufacturing  country,  the  question  here  has 
always  been  the  want  of  cheap  fuel  and  power.  Fuel  and  power 
have  always  been  higher  here  than  in  the  East.  Both  of  these, 
owing  to  the  inventions  along  electrical  lines  during  recent  years, 
may  be  furnished  by  the  water  rushing  down  the  mountain  streams 
found  everywhere  in  this  "Western  country.  If  the  "Western  States 
are  to  compete  with  the  Bast  in  manufacturing,  the  question  of  the 
development  of  power  must  be  given  at  least  an  equal  chance  with 
the  other  industries  requiring  the  use  of  water.  In  many  instances, 
however,  we  will  state  that  the  water  may  be  used  for  power  several 
times  over  before  it  is  consumed  by  other  industries.  ^ 

In  Idaho  the  second  preference  use  is  given  to  mining,  but  the 
Court  has  held  that  this  right  did  not  permit  miners  to  pollute  the 
stream,  to  the  injury  of  the  farmers  below.^  But,  upon  the  other 
hand,  in  Colorado  the  second  preference  right  is  given  for  the 
purpose  of  irrigation.^  In  California  after  the  first  preference  right 
for  domestic  use,  the  right  to  the  use  of  water  was  given  at  first 

1  Eor  the  appropriation  of  water  259 ;  HUl  v.  Standard  etc.  Co.,  12 
for  power,  see  Sees.  695,  847-855.  Idaho  223,  85  Pae.  Eep.  907. 

2  For  pollution  of  waters,  see  Chap.  »  Colorado  etc.  Co.  v.  Larimer  etc. 
58,  Sees.  1129-1147.  Co.,  26  Colo.  47,  56  Pac.  Eep.  185; 

See,  also,  McCarthy  v.  Bunker  HUl  Humphreys  etc.  Co.  v.  Frank,  46  Colo, 
etc.  Co.,  164  Fed.  Eep.  927,  92  C.  C.  A.      524,  105  Pao.  Rep.  1093. 
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to  milling  and  afterward  to  agricultural  uses.*  Later  all  prefer- 
ences were  abolished  and  the  right  to  the  use  of  water  was  given 
to  any  beneficial  purpose,  which  was  first  in  time  to  the  full  extent 
of  such  appropriation. 

§  795.  Classification  of  rights.— The  Idaho  statute  provides  that 
any  ditch  or  canal  company  shalL  classify  the  rights  as  between  the 
various  consumers,  whom  such  company  furnish  with  water.  The 
statute  upon  the  subject  reads  as  follows i^  "When  any  ditch, 
canal,  or  reservoir  delivering  or  distributing  water  to  several  users, 
has  one  or  more  rights  or  priorities  by  reason  of  enlargements  made 
from  time  to  time,  the  rights  of  the  land  being  irrigated  by  such 
works  shaU  be  divided  into  classes ;  rights  of  the  first  class  belonging 
to  those  lands  reclaimed  between  the  dates  of  the  first  and  second 
priorities  or  rights  of  such  works ;  rights  of  the  second  class  belong- 
ing to  those  lands  reclaimed  between  the  dates  of  the  second  and 
third  priorities  of  such  works ;  rights  of  any  other  class  being  deter- 
mined in  like  manner;  but  all  rights  belonging  to  the  same  class 
shall  be  equal  and  subject  alike  to  the  regulations  of  their  respective 
classes." 

In  a  recent  Idaho  case,^  decided  by  the  Supreme  Court  of  that 
State,  in  construing  the  above  statute,  the  Court  said :  ' '  The  statute 
is  merely  administrative,  and  is  the  declaration  of  a  policy  in  the 
administration  of  the  distribution  of  water  by  irrigation  companies 
which  the  legislature  deems  proper  and  just,  and  which  is  to  be 
followed  by  the  canal  company  in  the  absence  of  a  judgment  of  a 
court  of  competent  jurisdiction  directing  such  matters."  And  the 
Court  further  held  that  the  statute  did  not  require  any  impossibility 
but  it  was  intended  that  the  owner  of  a  ditch  shall  make  a  classifi- 
cation upon  such  information  as  he  may  be  able  to  obtain  in  fairness 
and  in  accordance  with  the  terms  of  the  statute.  The  object  of 
the  statute  as  explained  by  the  Court  was,  no  doubt,  in  contempla- 
tion of  the  possibility  that  owners  of  irrigation  systems  might  possi- 
bly make  water  contracts  in  excess  of  the  capacity  of  the  system, 
and  that  a  shortage  might  thereby  be  created  in  the  supply  to  the 
consumers  under  the  system  and  because  of  that  fact  the  legislature 

*  See  See.  606.  2  Brose   v.   Board   of  Directors   of 

1  Rev.  Codes  of  Idaho  1908,  See.  Nampa  etc.  Co.  Irr.  Dist.,  20  Idaho 
3287.  281,  118  Pae.  Eep.  504. 
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thought  it  best  to  require  the  owners  of  all  water  systems  to  make  a 
classification  accorcjing  to  the  rights  acquired  upon  the  reclamation 
of  lands  between  the  dates  of  the  priorities  named  in  the  statute; 
and  by  making  such  a  classification  a  record  would  thereby  be 
made  by  the  distributors  of  water  which  would  be  a  reminder  of 
the  limit  in  capacity  of  the  irrigation  system  and  irrigation  com- 
panies would  be  less  liable  to  make  contracts  in  excess  of  the 
capacity  of  the  system.  * 

§  796.  Prorating  statutes. — There  is  another  statute  found  in 
some  of  the  States  which  interferes  with  the  priority  rights  as 
between  the  respective  appropriators,  and  that  is  the  prorating 
statute.  This  statute  applies  only  in  times  of  extreme  scarcity  of 
water,  and  is  a  beneficial  law  enacted  for  the  purpose  of  saving 
crops  of  the  farmers  which  otherwise  would  perish  without  the 
application  of  some  water. ^  This  subject  we  will  discuss  in  differ- 
ent portions  of  this  work,  and  no  further  mention  of  the  same  need 
be  made  here.^ 

§  797.  Distribution  of  increase  in  volume  of  stream. — There  is 
another  important  question  which  arises  as  to  the  relations 
between  the  prior  and  subsequent  appropriators  who  claim 
the  waters  of  a  certain  stream  by  the  successive  appropriations 
thereof,  and  that  is  the  disposition  of  the  increase  of  the  water  flow- 
ing in  the  stream  by  natural  or  artificial  means  after  the  respective 
appropriations  have  been  made.  This  subject  does  not  relate  to  the 
subject  of  developed  water  where  there  is  an  intent  and  a  right 
to  reclaim  it  by  the  party  who  does  the  developing.  This  subject 
will  be  treated  under  the  subject  of  subterranean  waters  in  a 
subsequent  portion  of  this  work  and  also  under  the  subject  of 
mingled  waters  in  the  following  section.  ^  It  does,  however,  relate 
to  waters  which  may  have  been  developed  as  an  incident  to  some 
other  business,  as,  for  instance,  mining,  and  where  there  is  a  re- 
sultant increase  in  the  flow  of  a  stream,  without  any  intention  upon 

1  For  the  pro-rating  statutes,  of  the  i  For  developed  waters,  see  Sees, 
respective  States,  see  Part  XIV.  1205,  1206. 

2  See  rights  of  corporations  to  pro-  For  the  extent  of  rights  to  recap- 
rate  the  water,  Chap.  76.  ture  mingled  waters,   See  Sees.   798- 

For  contracts  to  pro-rate  water,  see      800. 
See.  923. 
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the  part  of  the  miner  of  recapturing  it,  or  for  using  it  for  any 
beneficial  purpose,  after  it  leaves  his  control.  It  also  relates  to  all 
natural  increase  of  the  flow  of  a  stream  from  any  cause.  And  the 
question  before  us  is  to  whom  does  this  increase  belong?  The  au- 
thorities upon  the  subject  hold  that  if  several  parties  have  acquired 
successive  rights  to  the  use  of  the  waters  of  a  certain  stream  and 
the  volume  of  the  flow  is  afterward  increased  from  natural  causes, 
the  increased  flow  belongs  to  the  several  appropriators  respectively, 
according  to  their  priority  of  right,  and  within  the  limits  of  their 
respective  rights.  That  is  to  say,  if  the  first  appropriator  is  fully 
supplied  at  all  times  when  he  needs  the  water  to  the  full  extent  of 
his  appropriation,  he  can  take  none  of  the  increase.  If  the  next 
subsequent  to  him  is  also  fully  supplied,  the  same  result  follows, 
and  so  on,  until  the  right  reaches  a  subsequent  appropriator  who 
is  at  times  short  of  obtaining  the  full  amount  to  the  extent  of  his 
claim.  This  one  may  take  from  the  increased  flow  sufficient  water 
up  to  the  full  quantity  lawfully  claimed  by  him,  and  the  surplus, 
if  any,  of  the  increased  flow  passes  on  to  the  next  subsequent  appro- 
priator and  so  on.  2  The  same  rule  also  applies  where  the  increase 
in  the  flow  of  a -stream  is  due  to  artificial  means,  as  where  water 
from  an  artificial  source  is  turned  into  the  stream  without  any  in- 
tention of  recapturing  it ;  also,  to  waste  water  which  seeps  or  finds 
its  way  on  the  surface  to  augment  the  flow  of  the  stream.  There  is 
no  difference  in  principle  between  waste  water  thus  added  to  a 
natural  stream  and  water  which,  by  natural  law,  so  finds  its  way 

2  Davis  V.  Gale,  32  Cal.  26,  91  Am.  verhead  C.  Co.  v.  Dillon  etc.  Co.,  34 

Dee.   554,   4  Morr.   Min.    Rep.    604;  Mont.   135,  85  Pac.  Rep.   880;   Ray- 

Cliiirchill   v.   Rose,    136   Cal.    576,   69  mond  v.  "Wimsette,  12  Mont.  551,  31 

Pac.  Rep.  416;  Drew  v.  Hicks,  35  Pac.  Pac.  Rep.  537,  33  Am.  St.  Rep.  604; 

Rep.  563,  101  Cal.  17.  Glassell  v.  Verdugo,  108  Cal.  503,  41 

The  prior  appropriator   of  a   par-  Pac.  Rep.  403. 

ticular  quantity  of  water  of  a  stream  Only  the  actual   increase   resulting 

is  entitled  to  the  use  of  that  water  from  the  addition  of  water  to  a  natu- 

or  so  much  thereof  as  naturally  flowed  ral  stream,  which  would  not  otherwise 

into  the  stream  unimpaired  or  unaf-  pass  down  either  its  surface  or  sub- 

fected  by  subsequent  changes  therein  terranean  channel,  can  be  diverted  as 

by  springs  and  seepage  water  finding  against  those  entitled  to  its  natural 

their   way   into    a    tributary    of   the  flow.     Buckers   etc.   Co.  v.   Farmers' 

stream  in  the  course  of  Nature  unaf-  Ind.    D.    Co.,    31   Colo.    62,    72   Pao. 

feeted  by  artificial  works  constructed  Rep.  49. 
by  a  subsequent  appropriator.     Bea- 


1390       EIGHTS  TO  WATER  AS  BETWEEN  APPE0PEIAT0E8. 

into  such  channel  by  percolation,  surface,  or  subterranean  flow.^ 
So,  also,  where  by  the  removal  of  obstructions  which  formerly  held 
back  the  waters  of  a  stream  which  strictly  belonged  to  it  its  flow 
was  increased,  this  increased  flow  belongs  to  the  appropriators  on 
the  stream  in  the  order  of  their  priorities.*  So,  again,  where  the 
natural  channels  of  the  stream  are  combined  in  order  to  avoid 
seepage,  a  subsequent  appropriator  can  not  take  any  of  the  water  of 
the  stream  on  the  theory  that  he  js  only  taking  what  would  be  lost 
by  seepage.^ 

It  will  be  noticed  that  there  is  nothing  new  in  principle  in  the 
rule  as  stated  above,  but  the  water  from  an  increase  in  the  flow  of 
a  stream  under  these  conditions  belongs  to  those  who  are  prior  in 
time  and  in  the  order  of  their  priorities,  and  who  have  not  thereto- 
fore been  able  to  obtain  the  full  quantity  of  water  which  might 
be  legally  claimed  under  their  respective  appropriations. 

§  798.  Mingled  waters. — Where,  by  artificial  means,  the  waters 
from  a  different  source  of  supply  than  that  of  a  natural  stream 
are  turned  into  the  channel  of  the  stream,  there  necessarily  follows 
a  commingling  of  the  waters  from  the  two  sources.  Therefore, 
where  the  right  to  the  use  of  the  water  from  the  two  sources  is  in 
different  ownership,  there  is  a  commingling  of  property  belonging 
to  the  different  owners.  This  commingling  of  property  may  also 
result  where  the  water  is  from  the  same  stream.  As,  for  example, 
where  a  portion  of  the  water  of  a  stream  is  diverted  for  some  use 
by  an  appropriator  above,  and,  after  such  use,  it  is  again  turned 
into  the  stream  for  the  object  of  using  the  stream  as  a  portion  of 
the  ditch  or  canal  of  the  appropriator  in  conducting  the  water  to 
a  point  lower  down  the  stream  and  there  to  be  again  diverted  or 
recaptured  and  used  by  the  owner.    Again,  the  mingling  of  water 

3  La  Jara  Creamery  etc.  Co.  v.  Han-  285,  82  Pac.  Eep.  588 ;   MeClellan  v. 

sen,  35  Colo.  105,  83  Pao.  Eep.  644;  Hurdle,  3  Colo.  App.  434,  33  Pac.  Eep. 

Cache  La  Poudre  Ees.  Co.  v.  Water  280. 

Supply  etc.  Co.,  25  Colo.  161,  53  Pac.  4  Paige  v.  Eoeky  Ford  etc.  Co.,  83 

Eep.  331,  46  L.  E.  A.   175,  71  Am.  Cal.  84,  21  Pae.  Eep.  1102,  23  Pae. 

St.  Eep.  171;  Water  Supply  etc.  Co.  Eep.  875. 

T.  Larimer  etc.  Co.,  25  Colo.  87,  53  b  Howcroft  v.  Union  &  Jordan  Irr. 

Pac.  Eep.  386,  all  citing  Kinney  on  Co.,  25  Utah  311,  71  Pac.  Eep.  487; 

Irr.,  Sees.  183,  259.  Platte  Val.   Irr.   Co.  v    Buckers  etc. 

See,  also,  Clark  y.  Ashley,  34  Colo.  Co.,  25  Colo.  77,  53  Pao.  Eep.  334. 
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may  result  from  what  are  known  as  developed  waters  being  turned 
into  the  natural  channel  of  a  stream  and  there  mingling  with  the 
waters  flowing  therein.  No  matter  what  the  source  from  which  the 
water  comes,  causing  the  mingling  of  the  waters,  in  the  following 
sections  we  will  discuss  the  question  of  the  rights  between  the  va- 
rious appropriators  of  the  waters  of  a  stream  as  to  these  mingled 
waters,  or  waters  which  are  purposely  turned  into  a  stream  for 
the  express  purpose  of  using  the  channel  of  the  stream  as  a  portion 
of  the  ditch  or  canal  of  the  appropriator  and  with  the  intent  of 
recapturing  it  at  some  point  lower  down  the  stream  for  use  at  that 
point.  ^ 

As  we  shall  see  in  the  following  two  sections,  the  courts  have  often 
been  called  upon  to  settle  this  question  of  the  rights  to  mingled 
waters  as  between  the  various  parties  interested.  But  as  was  held 
in  one  of  the  earliest  and  one  of  the  latest  California  cases,  the 
difficulty  which  the  trial  court  experiences  in  cases  of  this  nature 
in  arriving  at  the  facts  is  not  an  unusual  one,  but  it  is  one  which, 
nevertheless,  must  be  met.  It  is  the  duty  of  the  trial  court,  with 
the  evidence  before  it,  to  determine  the  question  witH  such  exactness 
as  may  be  possible.  The  Court  said :  ' '  There  may  be  some  difficulty 
in  cases  like  the  present,  in  determining  with  exactness  the  quan- 
tity which  parties  are  entitled  to  divert.  Similar  difficulty  exists 
in  the  case  of  a  mixture  of  wheat  and  corn.  The  quantity 
to  be  taken  by  each  owner  must  be  a  matter  of  evidence.  The 
courts  do  not,  however,  refuse  the  consideration  of  such  subjects 
because  of  the  complicated  and  embarrassing  character  of  the 
questions  to  which  they  give  rise.  If  exact  justice  can  not  be  ob- 
tained, an  appropriation  to  it  must  be  sought,  care  being  taken 
that  no  injury  is  done  to  the  innocent  party. ' '  2 

§  799.  Mingled  waters — Intent  to  recapture: — ^Assuming  that  a 
certain  amount  of  water  is  added  to  the  natural  flow  of  a  stream 
by  artificial  means,  the  right  to  recapture  the  same  at  a  point  lower 
down  depends  largely  upon  two  facts :  First,  the  right  to  the  water 
as  acquired  by  the  appropriation  of  the  samiC  in  the  first  instance 
for  some  beneficial  purpose;  and,  second,  at  the  time  the  water  is 

1  For  developed  water,  and  the  right  W.  Co.,  152  Cal.  618,  93  Pac.  Eep. 
thereto,  see  Sees.  1205,  1206.  881,  quoting  Butte  etc.  Co.  v.  Vaughn, 

2  Pomona  etc.  Co.  T.  San  Antonio      11  Cal.  143,  70  Am.  Dee.  769. 
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discharged  into  the  stream,  there  must  be  clearly  evidenced  the 
intent  to  recapture  it.  The  acquisition  of  the  right  to  the  water 
in  the  first  instance  does  not  differ  in  any  respect  from  the  right 
acquired  to  other  waters  by  appropriation,  and  has  been  fully 
treated  under  the  rules  for  the  appropriation  of  water  under  the 
Arid  Region  Doctrine.^ 

As  to  the  second  proposition  stated  above,  the  clear  intent  to 
recapture  must  be  present  at  the  time  the  water  is  turned  into  the 
stream.  For,  without  this  intent  ^o  recapture  the  increase  due  to 
the  artificial  discharge  into  the  stream  will  be  treated  as  abandoned 
by  the  one  discharging  the  same,^  and  will  go  to  those  appropriators 
of  the  stream,  in  the  order  of  their  priorities,  as  is  the  case  of  any 
natural  increase  in  the  flow  of  the  waters  of  the  stream,  the  rule 
governing  which  has  been  treated  in  another  section  of  this  chap- 
ter.3  In  fact,  the  rule  governing  the  right  of  recapture  is  just 
the  converse  of  the  rule  governing  discharged  waste  into  a  stream.* 
In  this  case  there  must  be  the  intent  to  recapture;  and,  in  the 
latter  case,  the  water  is  turned  into  the  stream  without  any  intent 
to  recapture.5  "As  was  held  by  the  Supreme  Court  of  Nevada  in 
making  this  distinction,  in  the  former  case  the  water  was  turned 
into  the  stream  for  the  purpose  of  diverting  a  like  quantity  at  a 
point  further  down — this  was  the  end  to  be  accomplished;  while 
in  the  latter  case  the  water  is  discharged  into  the  stream  as  a 
matter  of  convenience  and  without  any  intention  of  recapturing  it.^ 

1  How   water   is   appropriated,    see  natural   volume,   but   that   the   water 

Sees.  706-732-.  from  the  tunnel  finding  its  way  to  the 

Where  claimants  of  the  right  to  re-  stream  had  become  a  part  thereof,  and 

capture  water  whose  point  of  diver-  inured   to   the   benefit   of   aU   taking 

siou  was  upwards  of  30  miles  below  water  therefrom.     Farmers'   etc.   Co. 

the   point    of   inflow   from   a   tunnel,  v.  Eio  Grande  C.   Co.,   37   Colo.   512, 

and  who  had  neither  expended  money  86  Pae.  Eep.  1042. 

nor  labor  in  driving  the  tunnel,  nor  For  the  right  to  mingle  waters  in 

had   purchased   any   rights   from   the  the  ditches  and  canals  of  others,  see 

persons  who  had  driven  it,  it  was  held  Sec.  800. 

that  they  were  not  entitled  to  segre-  2  Eor  abandonment,  see  Sees.  1099- 

gate   from   the   stream   a   volume   of  1117. 

water  equal  to  that  flowing  from  the  3  For  the  right  to  the  increase  in 

tunnel,  and  assert  an  exclusive  right  flow,  see  Sec.  797. 

thereto    as    against    others    diverting  4  See  See.  661. 

waters   from   the   stream,   even  if   it  5  See  abandonment.  Sees.  1099-1117. 

appears  that  the  water  from  the  tun-  6  Schultz  v.  Sweeney,  19  Nev.  359, 

izel  causes  an  actual  increase  to  its  11  Fac.  Eep.  253,  3  Am.  St.  Eep.  888. 
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And  hence  it  follows  that,  where  water  is  discharged  into  a  natural 
stream  that  there  must  at  that  time  be  an  intention  upon  tte  part 
,of  the  owner  to  reclaim  it,  otherwise  it  becomes  a  part  of  the 
volume  of  the  stream  and  inures  to  the  benefit  of  the  appropriators 
of  its  waters,  in  the  ©rderof  their  respective  appropriations,  and 
the  original  owner  will  be  held  to  have  abandoned  all  further  rights 
to  the  use  of  such' water  J  But,  upon  the  other  hand,  where  there 
is  a  certain  amount  of  water  added  to  the  flow  of  a  stream  by  arti- 
ficial means  and  where  there  is,  at  the  time  of  the  discharge  of  the 
water  into  the  channel  of  the  stream,  an  actual  and  iona  fide  inten- 
tion upon  the  part  of  the  owner  thereof  to'redivert  or  recapture 
the  water,  to  use  the  term  used  frequently  by  the  courts,  but  to 
use  a  better  term,  to  divert  an  amount  of  water  equal  to  the  amount 
turned  into  the  stream,  less  seepage  and  evaporation,  at  some  point 
lower  down  the  stream,  at  the  same  time  coupled  with  a  beneficial 
use  at  that  point  to  which  the  water  can  be  applied  by  the  owner, 
and  where  the  rights  of  others  are  not  injured  thereby,  there  can 
be  no  doubt  but  that  it  is  one  of  the  settled  principles  of  the  law 
of  appropriation  that  this  may  be  done.^     In  other  words,  where 


See,  also,  rarmers'  etc.  Co.  v.  Eio 
Grande  etc.  Co.,  37  Colo.  512,  86  Pac. 
Sep.  1042;  "Wilcox  v.  Hauseh,  64  Cal. 
461,  3  Pae.  Eep.  108. 

"There  is  no  difference  in  princi- 
ple between  waste  water  added  to  a 
natural  stream  and  water  which,  by 
natural  law,  so  finds  its  way  into  such 
a  channel  by  percolation,  surface,  or 
subterranean  flow."  La  Jara  etc. 
Assn.  V.  Hansen,  35  Colo.  105,  83  Pac. 
Eep.  644. 

T  For  abandonment,  see  Sees.  1099- 
1117. 

See,  also,  "Woolman  v.  Garringer,  1 
Mont.  535,  1  Morr.  Min.  Eep.  675; 
Davis  v.  Gale,  32  Cal.  26,  91  Am.  Dee. 
554,  4  Morr.  Min.  Eep.  604;  Butte 
C.  Co.  V.  Vaughn,  11  Cal.  143,  70  Am. 
Dee.  769,  4  Morr.  Min.  Eep.  552;  Eddy 
V.  Simpson,  3  Cal.  249,  58  Am.  Dee. 
408;  Schultz  v.  Sweeney,  19  Nev. 
359,  11  Pac.  Eep.  253,  3  Am.  St. 
Eep.  888;  Dodge  v.  Marden,  7  Ore. 
88 — ^Kin.  on  Irr. 


456;  Platte  "W.  Co.  v.  Northern  Colo. 
Irr.  Co.,  12  Colo.  525;  McCauley  v. 
MeKeig,  8  Mont.  389,  21  Pac.  Eep. 
22,  16  Morr.  Min.  Eep.  1;  Barkley  v. 
Tieleke,  2  Mont.  59,  4  Morr.  Min.  Eep. 
666. 

8  This  right  is  provided  for  by  the 
statutes  of  some  of  the  States.  See 
Part  XIV. 

See,  also,  for  developed  waters,  Sees. 
1205,  1206. 

The  right  as  first  appropriator  of 
one  who  conducted  water  from  mines 
into  a  natural  stream,  with  the  intent 
there  to  appropriate  it  for  irrigation 
purposes,  and  who  actually  made  the 
first  appropriation  thereof,  relates 
back  to  the  time  at  which  he  sought 
to  utilize  the  water.  Eipley  v.  Park 
etc.  Co.,  40  Colo.  129,  90  Pac.  Eep.  75. 

See,  also,  Platte  Val.  Irr.  Co.  v. 
Buokers  etc.  Co.,  25  Colo.  77,  53  Pac. 
Eep.  334;  Buckers  etc.  Co.  v.  Farm- 
ers'   etc.   Co^   31   Colo.    62,   72   Pac. 
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water  from  an  artificial  ditch  is  turned  into  a  natural  water  course 
and  mingled  with  the  natural  waters  of  the  stream,  whether  the 
same  is  the  stream  from  which  it  was  originally  taken  or  not,  for 
the  express  purpose  of  conducting  it  to  another  point  lower  down, 
to  be  there  used  by  the  original  appropriator,  it  is  not  thereby  aban- 
doned, but  may  be  taken  out  and  again  used  by  the  appropriator, 
provided  that  he  does  not,  in  so  doing,  diminish  the  quantity  of  the 
waters  otherwise  flowing  naturally  in  the  stream  by  taking  out 
more  than  his  share,  to  the  injury  of  those  who  have  previously 
appropriated  such  natural  waters.^    Therefore,  it  is  held  that' the 


Eep.  49;   Oppenlander  v.  Left  Hand 

D.  Co.,  18  Colo.  142,  31  Pao.  Eep.  854; 
ParmeTs'  Union  etc.  Co.  v.  Eio  Grande 
etc.  Co.,  37  Colo.  512,  86  Pae.  Rep. 
1042;  Wiggins  v.  Muscupiabe  etc.  Co., 
113  Cal.  182,  45  Pae.  Eep.  160,  32  L. 

E.  A.  667,  54  Am.  St.  Eep.  337;  Miller 
V.  Wheeler,  54  Wash.  429,  103  Pae. 
Eep.  641,  23  L.  E.  A.,  N.  S.,  1065, 
citing  Kinney  on  Irr.,  1st  Ed.,  See. 
246. 

One  making  an  appropriation  of 
water  from  a  natural  stream  may 
make  use  of  any  natural  or  artificial 
channel  available  and  convenient  for 
the  purpose  of  conducting  the  water, 
so  long  as  other  persons  interested  in 
such  conduit  do  not  object,  and  his 
appropriation  so  made  will  be  as  ef- 
fectual as  if  he  had  carried  it  through 
a  ditch  or  pipe  line  made  for  that 
purpose  and  no  other.  Lower  Tule 
Eiver  D.  Co.  v.  Angiola  W.  Co.,  149 
Cal.  496,  86  Pae.  Eep.  1081. 

See,  also,  Hoffman  v.  Stone,  7  Cal. 
46;  Butte  etc.  Co.  v.  Vaughn,  11  Cal. 
143,  70  Am.  Dec.  769,  4  Morr.  Min. 
Eep.  552;  Simmons  v.  Winters,  21 
Ore.  35,  27  Pae.  Eep.  7,  28  Am.  St. 
Eep.  727;  MeCall  v.  Porter,  42  Ore. 
49,  70  Pae.  Eep.  820,  71  Pae.  Eep. 
976;  Eichardson  v.  Kier,  37  Cal.  63, 
91  Am.  Dec.  681,  4  Morr.  Min.  Eep. 
612;  Weaver  v.  Eureka  L.  Co.,  15  Cal. 
271,  1  Morr.  Min.  Eep.  642;  Davis  v. 


Gale,  32  Cal.  26,  91  Am.  Dec.  554,  4 
Morr.  Min.  Eep.  604;  Burnet  t. 
Whiteside,  15  Cal.  35;  ChurchiU  v. 
Eose,  136  Cal.  576,  69  Pae.  Eep.  416. 

One  may  appropriate  water  from  a 
river  by  a  ditch  from  it  to  another 
river,  letting  it  flow  down  the  latter, 
and  then  diverting  it  therefrom  by  a 
ditch.  Wutehumna  etc.  Co.  v.  Pogue, 
151  Cal.  105,  90  I*ac.  Eep.  362. 

See,  also,  Paige  v.  Eocky  Pord  0. 
Co.,  83  Cal.  84,  21  Pae.  Eep.  1102,  23 
Pae.  Eep.  875;  Creighton  v.  Kaweah 
etc.  Co.,  67  Cal.  221,  7  Pae.  Eep.  658 ; 
Pomona  etc.  Co.  v.  San  Antonio  W. 
Co.,  152  Cal.  618,  93  Pae.  Eep.  881; 
Fuller  V.  Sharp,  33  Utah  431,  94  Pae. 
Eep.  817;  Beaverhead  etc.  Co.  v.  DU- 
lon  etc.  Co.,  34  Mont.  135,  85  Pae. 
Eep.  880;  Parke  v.  Boulware,  7  Idaho 
490,  63  Pae.  Eep.  1045;  Herriman  etc. 
Co.  V.  Keel,  25  Utah  96,  69  Pae.  Eep. 
719;  Herriman  etc.  Co.  v.  Butterfield 
etc.  M.  Co.,  19  Utah  453,  57  Pae.  Eep. 
537,  51  L.  E.  A.  930 ;  Parks  etc.  Co.  v. 
Hoyt,  57  Cal.  44;  Malad  Irr.  Co.  v. 
Campbell,  2  Idaho  411,  18  Pae. 
Eep.  52. 

»  See  eases  cited  supra. 

Butte  etc.  Co.  v.  Vaughn,  11  Colo. 
143,  70  Am.  Dee.  769,  4  Morr.  Min. 
Eep.  552;  Eichardson  v.  Kier,  37  Cal. 
63,  91  Am.  Dee.  681,  4  Morr.  Min.  Eep. 
612. 
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waters  of  a  stream  flowing  in  one  watershed  may  be  conducted  to  a 
stream  flowing  in  another  and  rediverted  for  the  irrigation  of  lands 
in  that  locality.^" 

§  800.  Mingled  waters— Must  be  no  injury  to  other  vested 
rights — Extent  of  right  to  recapture. — Where  waters  are  pur- 
posely turned  into  a  stream,  with  the  intent  to  recapture  them  at  a 
point  lower  down,  there  is  one  fundamental  rule  which  must  be 
observed,  and  that  is  that  the  rights  of  others  to  the  use  of  the 
waters  naturally  flowing  in  the  stream  must  not  be  interfered  with 
or  impaired.  The  quantity  of  water  to  which  they  are  entitled  is 
fixed  by  their  respective  priorities  and  the  extent  of  their  appro- 
priations. ^  And,  although  the  rule  is  that,  where  it  is  possible,  an 
appropriator  has  the  right  to  use  the -channel  of  a  stream  as  a  part 
of  his  ditch  system,  it  qjust  be  done  with  reference  to  the  vested 
rights  of  others,  who  have  appropriated  the  waters  of  the  stream.  2 
In  the  recapture  of  the  water  he  is  entitled  only  to  such  a  quantity 
as  he  can  clearly  show  that  he  may  recapture  without  the  impair- 
ment of  the  rights  of  others.  As  was  said  in  an  early  California 
case  by  Mr.  Justice  Field,  rendering  the  opinion:  "The  rights 
of  the  parties,  after  such  mingling,  are  not  unlike  the  rights  of  the 
owners  of  goods  of  equal  value  after  their  mixture — both  are  enti- 
tled to  take  their  given  quantity."  ^     Where,  however,  it  is  clearly 

10  For  change  of  water  from  one  that  persons  who  use  a   stream,  the 

watershed  to  another,  see  See.  866.  waters  of  which  have  been  appropri- 

See,    also,    Miller    v.    Wheeler,    54  ated,  as   a  conduit  for   other   waters 

Wash.  429,  103  Pac.  Eep.  641,  23  L.  can    take    out    only    what    they    put 

E.  A.,  N.  S.,  1065.  in,  after  making  allowance   for  nat- 

1  For  quantity  of  water  an  appro-  ural  waste  and  evaporation  and  for 
priator  is  entitled  to,  see  Sees.  877-  cutting  ofE  or  drying  up  any  original 
887.  tributaries  of  the  stream. 

2  For  the  use  of  a  stream  as  part  See,  also.  Smith  v.  Duff,  39  Mont. 
of  ditch,  see  Sees.  719,  720.  382,  102  Pae.  Eep.  981,  133  Am.  St. 

For  the  right  to  mingle  waters  in  Eep.  587;  Evans  v.  Prosser  etc.  Co., 
the  ditches  and  canals  of  others,  see  62  Wash.  178, 113  Pac.  Eep.  271;  May- 
Sec.  683.  berry  v.  Alhambra  etc.  Co.,  125  Cal. 

3  Butte  Canal  Co.  v.  Vaughn,  11  444,  54  Pae.  Eep.  530,  58  Pac.  Eep. 
Cal.  143,  70  Am.  Dee.  769,  4  Morr.  68;  Buckers  etc.  Co.  v.  Farmers'  etc. 
Min.  Eep.  552.-  Co.,   31   Colo.   62,   72   Pac.   Eep.   49; 

See,  also,  Miller  v.  Wheeler,  54  Farmers'  Union  etc.  Co.  v.  Eio  Grande 
Wash.  429,  103  Pac.  Eep.  641,  23  L.  etc.  Co.,  37  Colo.  512,  86  Pae.  Eep. 
B.  A.,  N.  S.  1065,  where  it  was  held      1042;    Mentone  etc.   Co.  v.   Eedlands 
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shown  that  the  water  turned  into  the  stream  by  artificial  means 
actually  increases  the  flow  of  water  therein  over  and  above  the 
natural  flow  of  the  stream,  the  one  turning  the  water  into  the  stream 
is  entitled  to  be  protected  from  interference  in  the  enjoyment  of 
it,  provided  that  his  appropriation  of  it  is  valid  in  other  respects.* 
As  was  said  in  a  California  ease,  the  right  to  the  artificial  increment 
is  quite  distinct  from  the  title  to  the  natural  flow,  and  the  owner 
thereof  may  reclaim  it  from  the  ^annel. ' '  ^  The  same  principle 
is  applied  to  the  rights  of  riparian  owners  in  those  States  which 
have  both  the  common  law  of  riparian  rights  and  the  doetrine  of 
appropriation.  The  riparian  owner  is  under  no  circumstances,  en- 
titled to  have  more  water  flow  down  to  his  lands  than  the  natural 
flow  of  the  stream.  If  he  receives  this  his  rights  are  satisfied. 
Hence,  it  follows  that  water  may  be  added  to  the  flow  of  the  stream 
and  an  equal  quantity  taken  out  before  it  reaches  the  land  of  the 
riparian  owner  as  long  as  the  natural  flow  of  the  stream  is  not 
impaired  in  quantity  or  quality.® 

The  burden  of  proof,  where  waters  are  thus  mingled  with  the 
natural  waters  of  a  stream  which  have  been  fully  appropriated,  is 
upon  the  party  mingling  the  waters,  to  show  that  he  does  not  take 
out  more  water  than  he  is  entitled  to  after  allowing  for  seepage 
and  evaporation.  He  must  show  clearly  to  what  portion  he  is 
entitled.  He  can  only  claim  and  redivert  such  a  portion  of  the, 
water  as  is  established  by  decisive  proof  that  he  has  a  prior  right 
to  the  use  of  by  reason  of  his  turning  it  into  the  stream.^    The  en- 

ete.  Co.,  155  Cal.  323,  100  Pao.  Eep.  See,  also,  HofEman  v.  Stone,  7  C'al. 

1082,  22  li.  E.  A.,  N.  S.,  382,  17  Am.  46;    Parka    Canal    Co.    v.    Hoyt,    57 

&   Eng.    Ann.    Cas.    1222;    Eipley   v.  Cal.  44. 
Park,  40  Colo.  129,  90  Pae.  Eep.  75.  6  Wiggins  v.   Museupiabe   etc.   Co., 

4  Parke  v.  Boulware,  7  Idaho  490,  113  Cal.  182,  45  Pac.  Eep.  160,  32  L. 

63  Pae.  Eep.  1045.  E.  A.  667,  54  Am.  St.  Eep.  337;  El- 

6  Mayberry  v.  Alhambra    etc.    Co.,  liott    v.    Fitohburg    Eailway    Co.,    10 

125  Cal.   444,   54  Pac.  Eep.   530,   58  Cush.  191,  57  Am. ,  Dee.  85;  Fox  etc. 

Pae.    Eep.    69;     Butte    etc.    Co.    v.  Co.  v.  Kelly,  70  Wis.  298,  35  N.  W. 

Vaughn,   11   Cal.    143,    70   Am.   Dec.  Eep.  744. 

769,  4  Morr.  Min.  Eep.   552 ;   Paige         ^  Where  one  turns  water  developed 

etc.  Co.  V.  Eocky  Ford  etc.   Co.,   83  from  his  land  into  a  natural  stream, 

Cal.  84,  21  Pae.  Eep.   1102,  23  Pae.  and    takes    it    out   lower   down   the 

Eep.   875,  where  it  is  held  that  the  stream,  the  burden  is  on  him  to  show 

right  to  such  waters  was  held  by  an  that  he  does  not  take  out  more  than  he 

entirely  different  claim  than  that  to  is  entitled  to  after  allowing  for  seep- 

the  natural  flow  of  the  stream,  age  and  eTaporation,     Eeriiman  Irr. 
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forcement  of  his  right  inust  leave  the  opposite  party  in  the  full 
use  of  the  quantity  to  which  he  was  originally  entitled,  and  a  party 
conducting  water  in  this  manner  to  a  point  lower  down  the  stream 
can  not  there  recapture  more  water  than  he  turns  into  the  stream 
above;  and,  after  allowance  for  seepage  and  evaporation,  not  as 
much. 

§  801.  Right  to  flow  of  water  to  point  of  prior  appropriator's 
use. — ^Although,  as  we  have  seen  in  previous  sections,  the  appro- 
priator  has  no  property  in  the  corpus  or  very  body  of  the  water 
while  it  is  still  flowing  in  the  natural  stream  above  the  head  of  his 
ditch  or  canal,  ^  yet,  by  virtue  of  his  prior  appropriation,  he  acquires 
a  most  important  legal  and  equitable  property  right  in  and  to  such 
water  and  the  right  to  have  the  same  flow  down,  either  to  his  point 
of  diversion,  as  it  flowed  at  the  time  of  the  inception  of  his  appro- 
priation, or,  at  least,  in  lieu  thereof,  to  have  the  full  amount  of 
water  and  of  the  same  quality  to  which  he  is  entitled,  delivered  to 
him  by  some  artificial  means  at  a  point  above  his  place  of  use.  In 
regard  to  the  latter  method,  owing  to  the  multiplication  of  uses  to 
which  the  same  water  can  be  put  without  interfering  with  the 
rights  of  others,  and  in  order  that  the  greatest  good  shall  accrue  to 
the  greatest  number,  we  can  see  no  legal  objection,  so  long  as  the 
rights  of  the  prior  appropriator  are  in  no  way  infringed  upon  to 
his  material  injury,  and  he  receives  the  full  amount  of  water  that 
his  appropriation  calls  for  and  at  a  point  where  he  can  use  it  to 
the  same  advantage  as  though  it  was  left  flowing  in  the  natural 
stream  to  the  intake  of  his  ditch.  In  the  matter  of  the  right  to 
have  the  water  flow  in  the  natural  stream  to  his  point  of  diversion, 
and  in  cases  where  the  question  of  artificial  delivery  was  not  in- 
volved, it  has  been  repeatedly  held  that  the  right  of  the  prior  appro- 
priator to  have  the  water  continue  to  flow  in  its  usual  manner 

Co.  V.  Keel,  25  Utah  96,  69  Pac.  Eep.  man  v.  Stone,  7  Cal.  46;  Butte  Canal 

719;  Herriman  etc.  Co.  v.  Butterfield  Co.  v.  Vaughn,  11  Cal.   143,   70  Am. 

M.   Co.,   19  Utah  453,   57  Pac.   Eep.  Dee.    769,    4   Morr.    Min.   Rep.    552; 

537,    51    li.    B.    A.   930 ;    Miller   t.  Davis  v.  Gale,  32  Cal.  26,  91  Am.  Dec. 

Wheeler,  54  Wash.  429,  103  Pac.  Eep.  554,  4  Morr.  Min.  Eep.  604;   Ellis  v. 

641,  23  L.  E.  A.,  N.  S.,  1065;  Burnett  Tone,  58   Cal.  289;   Schultz  v.   Swee- 

V.  Whitesides,  15  Cal.  35;  Wilcox  v.  ney,  19  Nev.  359,  11  Pac.  Eep.  253, 

Hausch,  64  Cal.  461,  3  Pac.  Eep.  108 ;  3  Am.  St.  Eep.  888. 
Buckers  etc.  Co.  v.  Farmers'  etc.  Co.,  1  See  See.  772. 

31  Colo.  62,  72  Pae.  Eep.  49;   HofE- 
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through  its  natural  channel  to  the  full  extent  of  his  appropriation 
down  to  the  head  of  his  ditch,  without  diversion  or  interruption  by 
others  claiming  subsequent  to  him,  is  an  incorporeal  hereditament 
appurtenant  to  the  ditch  and  co-extensive  with  the  appropriator's 
right  to  the  ditch  itself.^  Of  course  this  is  upon  the  assumption 
that  the  appropriation  through  the  ditch  is  a  valid  one,  as  a  ditch 
might  exist  for  which  no  water  could  be  legally  claimed.  But  the 
prior  appropriator  of  the  waters  W  a  certain  stream  has  the  right 
to  insist  that  the  water  continue  to  flow  as  it  did  when  he  first  made 
the  appropriation,  as  far  as  the  interference  by  other  subsequent 
appropriators  is  concerned.  "The  appropriator  took  the  water 
with  the  right  to  have  the  stream  flow  as  it  was  wont  to  flow"  is 
the  language  of  the  law  under  the  Arid  Eegion  Doctrine  of  appro- 
priation,3  which  is  as  strict  a  rule  as  that  of  the  common  law  of 
riparian  rights,  aqua  currit  et  debet  currere  ut  currere  solebat*  He 
has  also  the  right  to  insist  on  this  flow  and  that  no  change  be  made 
in  it  by  later  comers  to  his  material  injury.^    And  in  this  connection 


2  Willey  V.  Decker,  11  Wyo.  496,  73 
Pae.  Bep.  210,  100  Am.  St.  Eep.  939, 
citing  Kinney  on  Iir.,  1st  Ed.,  Sec. 
247. 

See,  also.  Lower'  Kings  Eiver  etc. 
Co.  V.  Kings  Eiver  etc.  Co.,  60  Cal. 
408;  Deseret  Irr.  Co.  v.  Molntyre, 
16  Utah  398,  52  Pae.  Bep.  628,  where 
the  right  was  held  to  be  "appurte- 
nant to  the  water  course. ' '  Conant  v. 
Deep  Creek  Co.,  23  Utah  627,  66  Pao. 
Eep.  188,  90  Am.  St.  Eep.  721;  Smith 
V.  Deniff,  23  Mont.  65,  57  Pae.  Eep. 
557,  24  Mont.  20,  60  Pao.  Eep.  398, 
50  L.  E.  A.  737,  81  Am.  St.  Eep.  408; 
Wyatt  V.  Larimer  &  W.  Irr.  Co.,  18 
Colo.  298,  33  Pae.  Eep.  144,  36  Am. 
St.  Eep.  280. 

Upon  the  question  of  a  water  right 
being  an  appurtenance,  see  Sees.  1005- 
1018. 

Parks  etc.  Co.  v.  Hoyt,  57  Cal.  44; 
Eeynolds  v.  Hosmer,  51  Cal.  205,  5 
Morr.  Min.  Eep.  6;  McDonald  v.  As- 
kew, 29  Cal.  200,  1  Morr.  Min.  Bep. 
660;  Phoenix  W.  Co.  v.  Fletcher,  23 


Cal.  482,  15  Morr.  Min.  Eep.  185; 
Natoma  W.  Co.  v.  McCoy,  23  Cal.  290, 
4  Morr.  Min.  Eep.  590 ;  Kidd  v.  Laird, 
15  Cal.  161,  76  Am.  Dec.  472,  4  Morr. 
Min.  Eep.  571;  Barnes  v.  Sabron,  10 
Nev.  217,  4  Morr.  Min.  Eep.  673; 
Mokelumne  Hill  Co.  v.  "Woodbury,  10 
Cal.  185;  Pilot  Eoek  Cr.  Co.  v.  Chap- 
man, 11  Cal.  162;  Bear  E.  etc.  Co.  v. 
New  York  etc.  Co.,  8  Cal.  327,  68  Am. 
Dec.  325,  4  Morr.  Min.  Eep.  526. 

3  Morris  v.  Bean,  146  Fed.  Bep. 
432;  Id.,  159  Ped.  Eep.  651,  86  C.  C. 
A.  519;  affirmed  in  221  U.  S.  485,  55 
L.  Ed.  821,  31  Sup.  Ct.  Eep.  703. 

4Wiel  on  Water  Eights,  1908, 
Sec.  62. 

For  the  common  law  of  riparian 
rights,  see  Sees.  450-551. 

5  Norman  v.  Corbley,  32  Mont.  195, 
79  Pae.  Eep.  1059. 

See,  also.  Cole  v.  Eichards  Irr.  Co., 
27  Utah  205,  75  Pae.  Eep.  376,  101 
Am.  St.  Bep.  962;  Carson  v.  Hayes, 
39  Ore.  97,  65  Pao.  Bep.  814,  both  cit- 
ing Kiimey  on  Irr.,  1st  Ed.,  See.  249; 
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the  authorities  also  hold  that  a  mere  temporary  irregularity  in  the 
flow  of  the  water  of  the  stream,  such  as  does  not  cause  actual  injury 
to  the  prior  appropriator,  will  not  be  actionable.®  The  gist  of  the 
question  is,  Are  the  rights  of  the  prior  appropriator  injured  to 
any  material  extent?  If  not,  then  other  seeming  irregularities  are 
allowed  by  the  law.  For  instance,  the  water  need  not  be  deliv- 
ered to  him  in  the  channel  of  the  natural  stream,  but  may  be  deliv- 
ered in  his  ditch  or  canal  above  the  place  of  his  use,  and  the  prior 
appropriator  can  not  complain  if  his  rights  are  not  injured  and  he 
receives  his  full  quantity  of  water  at  that  point.''  But,  upon  the 
other  hand,  if  a  positive  and  material  injury  is  caused,  by  the 
actions  of  subsequent  appropriators,  an  action  will  lie,  not  only  to 


Coffin  V.  Left  Hand  D.  Co.,  6  Colo.  443 ; 
Larimer  Co.  Ees.  Co.  v.  People,  8 
Colo.  614,  9  Pao.  Kep.  794;  Cushman 
^.  Highland  D.  Co.,  3  Colo.  App.  437, 
33  Pac.  Eep.  344;  Quigley  v.  Birds- 
eye,  11  Mont.  439,  28  Pac.  Eep.  741; 
Union  M.  &  M.  Co.  v.  Dangberg,  81 
Fed.  Eep.  73;  Manning  v.  Fife,  17 
Utah  232,  54  Pae.  Eep.  Ill ;  Atchison 
V.  Peterson,  1  Mont.  561;  Id.,  87  U. 
S.  20  Wall.  507,  22  L.  Ed.  414,  1 
Morr.  Min.  Eep.  583;  Junkins  v.  Ber- 
gin,  67  Cal.  267,  7  Pac.  Eep.  684. 

6  See  injuries  and  remedies  there- 
for. Chaps.  81-83;  Ball  v.  KeM,  87 
Cal.  505,  25  Pac.  Eep.  679. 

7  Salt  Lake  City  v.  Salt  Lake  etc. 
Co.,  24  Utah  249,  67  Pae.  Eep.  672, 
25  Utah  441,  71  Pac.  Eep.  1062,  61 
L.  E.  A.  648,  where  the  Court  held 
that  the  water  might  be  delivered  in 
the  ditch  of  the  prior  appropriator 
above  his  place  of  use. 

See,  also,  Austin  v.  Chandler,  4  Ariz. 
346,  42  Pac.  Eep.  483. 

Where  one  is  entitled  to  use  a  gfiven 
amount  of  water  at  a  given  point,  he 
may  not  complain  of  any  prior  use 
made  of  the  water  not  impairing  the 
quantity  or  quality  to  which  he  is 
entitled,  and  he  may  not  claim  any 
excess  of  water  over  the  amount  to 


which  he  is  entitled,  however  it  may 
be  produced.  Pomona  etc.  Co.  v.  San 
Antonio  W.  Co.,  152  Cal.  618,  93 
Pae.  Eep.  881. 

' '  The  plaintiff  could  under  no  cir- 
cumstances be  entitled  to  the  use  of 
more  water  than  would  reach  his  land 
by  natural  flow  of  the  stream,  and, 
if  he  receives  this  flow  upon  his 
land,  it  is  immaterial  to  him  whether 
it  is  received  by  means  of  the  nat- 
ural course  of  the  stream,  or  by  arti- 
ficial means. ' '  Wiggins  v.  Muscupiabe 
etc.  Co.,  113  Cal.  182,  45  Pac.  Eep. 
160,  32  L.  E.  A,  667,  54  Am.  St.  Eep. 
337;  Pomona  W.  Co.  v.  San  Antonio 
W.  Co.,  152  Cal.  618,  93  Pac.  Eep. 
881;  Fuller  v.  Sharp,  33  Utah  431,  94 
Pae.  Eep.  817;  Huffner  v.  Sawday, 
153  Cal.  86,  94  Pac.  Eep.  424;  Har- 
rington v.  Demarris,  46  Ore.  Ill,  77 
Pae.  Eep.  603,  82  Pae.  Eep.  14,  1  L. 
E.  A.,  N.  S.,  756;  Miller  v.  Bay 
City  Water  Co.,  157  Cal.  256,  107  Pae. 
Eep.  115,  27  L.  E.  A.,  N.  S.,  772. 

"So  long  as  they  were  being  con- 
veniently supplied  with  the  water  to 
which  they  were  entitled,  they  had  no 
right  to  demand  that  it  should  come 
from  one  or  another  source  of  sup- 
ply." Smith  V.  Cucamonga  Water 
Co.,  160  Cal.  611,  117  Pac.  Eep.  764. 
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recover  damages,  but  also  to  enjoin  the  future  commission  of  the 
wrong.  The  first  appropriator  of  the  waters  of  a  stream  has  the 
right  to  insist  that  the  water  shall  be  subject  to  his  use  and  enjoy- 
ment to  the  full  extent  of  his  original  appropriation.^  It  is  well 
settled  in  this  arid  region  by  abundant  authority  that  when  the 
waters  of  a  natural  stream  have  been  appropriated  according  to 
law,  and  put  to  a  beneficial  use,  the  rights  thus  acquired  carry  with 
them  an  interest  in  the  stream  ^rom  the  points  where  the  waters 
are  diverted  from  the  natural  channel  to  the  source  from  which  the 
supply  is  obtained,  and  any  interference  with  the  stream  by  a  party 
either  having  no  interest  therein,  or  an  interest  subsequent  in  time 
to  the  right  of  the  prior  appropriator,  that  materially  deteriorates 
the  water  previously  appropriated  in  quantity  or  quality,  to  the 
injury  of  the  rights  of  those  entitled  to  its  use,  is  unlawful  and 
actionable. 

An  appropriator  of  the  waters  of  a  stream  can  not  claim  the 
waters  which  are  turned  into  the  same  by  artificial  means  by  others 
with  the  intent  to  recapture  them  or  an  equivalent  amount  below. 
He  has  no  rights  in  such  artificial  flow,  but  in  the  recapture  of  the 
same  his  own  rights  must  not  be  infringed  upon.^ 

§  802.  Right  to  natural  flow  of  stream  where  it  sinks  below  the 
surface  before  reaching  prior  appropriator 's  ditch. — ^It  is  a  matter 
of  common  knowledge  that,  in  the  arid  region,  in  many  of  the 
streams  the  water  flowing  on  the  surface,  at  times,  sinks  from  sight 
and  flows  slowly  through  the  rocks,  gravel,  and  sand  which  form 
the  bed  of  the  stream;  In  some  eases  the  surface  flow,  during  the 
dry  season,  disappears  entirely  for  considerable  distance,  but  it 
usually  reappears  lower  down  and  again  flows  on  the  surface.  This 
process  may  be  repeated  several  times  during  the  course  of  the 
entire  stream.  Where  these  physical  conditions  are  present,  it  will 
be  presumed  at  law,  until  the  contrary  is  proven,  that  water  once 
flowing  on  the  surface  in  a  natural  channel  of  a  stream,  and  there 
disappearing  in  the  sands  of  the  bed  by  percolation  and  seepage, 
finds  its  way  down  the  stream  and  augments  the  surface  flow  in  the 

8  Tor   priority   of   right,   see   Sees,      of  a  ditch  system,  see  Sees.  718-720, 
776-785.  832. 

9  For  recapture,  see  Sees.  799,  800.  For  developed  water,  see  Sees.  1204, 
for  the  use  of  a  stream  as  a  part      1206. 
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stream  below.  ^  It  is  not  our  intention  to  discuss  here  the  rights  in 
the  "underground"  or  "subsurface"  flow  of  streams  as  such,2 
except  so  far  as  those  waters  relate  to  the  surface  flow  of  the  streams 
by  reappearing  again  on  the  surface.  The  question  here,  then,  is 
what  right,  if  any,  has  a  party  to  appropriate  the  waters  of  such  a 
stream  while  they  are  flowing  on  the  surface,  upon  the  assumption 
that  they  will  be  lost  anyway,  unless  so  appropriated,  by  sinking 
in  the  ground  before  they  reach  the  point  of  diversion  of  a  prior 
appropriator  below,  who  is  short  in  his  water  supply  under  a  legal 
claim  ?  This  can  not  be  done,  unless  the  party  attempting  to  make 
the  appropriation  can  show  that  if  the  water  continued  to  run  in 
its  natural  course  it  would  not  have  reached  the  intake  of  the 
prior  appropriator 's  ditch  in  any  event,  but  would  have  been 
wasted;  and  the  burden  of  proof  is  on  the  party  diverting  such 
water  to  establish  by  legal  evidence  that  it  would  not  have  aug- 
mented the  flow  of  the  stream  below  had  it  not  have  been  diverted 
by  him.3  As  was  said  in  a  Colorado  case:  "Where  a  senior  seeks 
to  enjoin  a  junior  appropriator  of  water  from  diverting  the  same  to 
the  injury  of  the  former,  and  the  junior  appropriator  seeks  to 
avoid  the  same  upon  the  ground  that  if  the  use  which  he  threatens 
to  make  of  it  is  restrained  the  owner  of  the  senior  right  will  derive 
no  benefit,  such  a  defense  ought  to  be  established  by  clear  and  satis- 
factory evidence.  The  infringement  of  a  prior  by  the  owner  of  a 
junior  right  constitutes  a  legal  injury,  and,  before  the  junior  can 
justify  his  acts  of  interference  with  the  prior  right  upon  the  ground 
stated,  a  strong  showing  should  be  made. ' '  *  Where  there  was  evi- 
dence in  an  action  to  enjoin  a  diversion  of  water  from  a  stream 
from  which  plaintiffs  irrigated  their  lands,  which  showed  that  there 
were  long  stretches  of  sandy  bottom  between  the  defendants'  pro- 

1  Platte  Val.  Irr.  Co.  v.  Suckers  etc.  *  Alamosa    etc.    Co.   v.   Nelson,   42 
Co.,  25  Colo.   77,  53  Pao.  Eep.   334;  Colo.  140,  93  Pac.  Rep.  1112. 
Howcroft  V.  Union  etc.  Co.,  25  Utah  See,  also,  Clark  v.  Ashley,  34  Colo. 
311,  71  Pac.  Rep.  487,  both  citing  Kin-  285,   82  Pac.  Eep.   588;   Bruening  v. 
ney  on  Irr.,  Ist  Ed.,  Sec.  44.  Dorr,  23  Colo.  195,  47  Pae.  Eep.  290, 

2  See     subterranean    waters,    Sees.  35  L.  E.  A.  640 ;  Lower  Latham  D. 
1148-1211.  Co.  V.  Louden  etc.  Co.,  27  Colo.  267, 

See,    also,    for    the     definitions    of  60  Pac.  Eep.  629,  83  Am.  St.  Eep.  80 ; 

waters.  Sees.  292-323.  Paige  v.  Rocky  Ford  etc.  Co.,  83  Cal, 

3  Platte   Val.   Irr.   Co.   v.   Buckers,  84,  21  Pae.  Eep.  1102,  23  Pae.  Eep 
supra;   Howcroft  y.   Union   etc.   Co.,  875. 

supra. 
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posed  works  and  the  lands  of  the  plaintiffs,  and  that  the  water  flow- 
ing over  the  rocky  bed  above  sinks  into  the  sand  which  must  become 
saturated  before  there  can  be  a  flow  over  its  surface,  and  to  so  fill 
this  sand,  required,  as  was  testified,  several  weeks;  it  was  held 
that  "the  Court  was  justified  in  drawing  from  this  testimony  the 
inference  that  an  interruption  to  the  flow  of  this  water  would  pre- 
vent or  diminish  the  saturation  of  the  sandy  bed  underlying  the 
stream  and  thereby  materially  postpone  the  time  when  a  surface 
flow  would  come  to  plaintiffs'  lands.  Such  postponement  would  be 
a  clear  injury  to  the  plaintiffs,  whose  interest  in  the  waters  of  the 
stream  included  the  right  to  have  the  river  bed  continue  to  hold 
sufficient  water  to  supply  and  support  the  surface  stream  in  its 
natural  state."  ^  This,  as  can  be  readily  seen,  is  oftentimes  hard 
to  prove,  for  the  reason  that,  owing  to  the  porous  beds  of  these 
streams,  it  requires  water  to  saturate  them  before  any  of  it  will 
flow  upon  the  surface  below.  As  water  always  flows  downward, 
whether  it  is  on  the  surface  of  the  stream  or  through  the  bed  under 
the  surface,  secondary  appropriations  should  never  be  allowed 
upon  this  ground  unless  the  evidence  is  clear  and  convincing  that 
the  water  would  never  have  reached  the  prior  appropriators  so  that 
they  might  have  the  use  of  the  same.  As  was  said  by  the  Circuit 
Court  of  the  District  of  Montana :  ' '  That  water  would  not  reach 
one  lower  down  on  the  stream  is  quite  a  common  defense.  It  is  often 
urged  in  irrigation  suits  by  trespassers  for  their  invasion  of  the 
rights  of  others.    It  is  probably  as  old  as  irrigation  and  perhaps  as 

5  Huffner  v.  Sawday,  153  Cal.  86,  94  Utah  229,  61  Pao.  Eep.  16;  Paige  v. 

Pae.  Eep.  424,  citing  Los  Angeles  v.  Eocky  Ford  etc.  Co.,   83  Cal.  84,  24 

Pomeroy,  124  Cal.  597,  57  Pae.  Eep.  Pao.   Eep.    1102,   23   Pao.   Eep.   875; 

585.  Eaymond  v.  Wimsette,  12  Mont.  551, 

See,  also,  McClintock  v.  Hudson,  141  31  Pae.  Eep.   537,  33   Am.   St.  Eep. 

Cal.  275,  74  Pao.  Eep.  849;  Cohen  v.  604;   Booth  v.  Trager,  44  Colo.  409, 

La  Canada  Co.,  142  Cal.  437,  76  Pao.  99  Pao.  Eep.  60;  Union  M.  &  M.  Co. 

Eep.  47;   Id.,  151  Cal.  680,  91  Pao.  v.  Dangberg,  81  Fed.  Eep.  73;  Duek- 

Eep.  584;  Verdugo  Canyon  Water  Co.  worth  v.  Watsonville  etc.  Co.,  150  Cal. 

V.  Verdugo,  152  Cal.  655,  93  Pae.  Eep.  520,  89  Pao.  Eep.  336;  Id.,  158  Cal. 

1021.  206,  110  Pae.  Eep.  927;  Gutierrez  v. 

See,   also,    Beaverhead   etc.    Co.   v.  Wege,  145  Cal.  730,  79  Pao.  Eep.  449; 

Dillon  etc.  Co.,  34  Mont.'  135,  85  Pao.  Id.,  151  Cal.  587,  91  Pao.  Itep.  395; 

Eep.  880 ;  Howcroft  v.  Union  eto.  Co.,  Fuller  v.  Sharp,  33  Utah  431,  94  Pao. 

25  Utah  311,  71  Pao.  Eep.  487;  West  Eep.  817;   City  of  Telluride  v.  Blair, 

Point  eto.  Co.  v.  Moroni  etc.  Co.,  21  33  Colo.  353,  80  Pao.  Eep.  1053. 
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trespass  itself."^  There  are,  however,  some  cases  which  hold  to 
the  effect  that,  before  an  appropriator  can  be  enjoined  for  the 
diversion  of  these  waters  by  an  appropriator  further  down  the 
stream,  it  must  satisfactorily  appear  that  had  the  water  been  allowed 
to  pass  down  the  stream  it  would  have  reached  the  land  of  the  prior 
appropriator  J  Upon  principle,  the  ruling  in  these  cases  is  wrong, 
as  the  water  diverted  is  the  water  of  the  stream  whether  it  flows 
over  the  bed  or  through  the  bed.  Then,  again,  due  to  recent  scien- 
tific investigations,  the  later  authorities  relative  to  subterranean 
water  hold  that  if  percolating  waters  form  a  source  of  supply  to 
a  stream  the  waters  of  which  have  been  appropriated,  any  attempt 
to  divert  these  underground  waters  by  subsequent  appropriators 
will  be  enjoined.8  Why  there  should  be  any  distinction  in  respect 
to  percolating  waters  which  gradually  find  their  way  through  the 
soil  and  through  the  banks  of  the  stream  to  the  stream  itself,  and 
waters  which  are  already  within  the  banks  of  the  stream  and  flow- 
ing part  of  the  time  upon  the  surface  and  a  part  of  the  time  through 
the  bed,  we  are  unable  to  see. 

§  803.  Right  to  flow  of  water  to  point  of  subsequent  appro- 
priator's  use, — The  right  of  those  who  are  subsequent  in  time  to 
the  first  appropriator  in  the  order  of  their  respective  priorities  to 
have  the  water  flow  down  the  natural  stream  to  their  point  of 
diversion,  or  at  least  to  a  point  above  their  place  of  use,  as  against 
those  whose  rights  are  still  subsequent  to  them,  is  the  same  as  dis- 
cussed in  the  previous  sections  relative  to  the  right  of  the  prior 
appropriator  in  this  respect.  ^     In  other  words,  a  second  appro- 

6  Morris  V.  Bean,  146  Fed.  Eep.  It  will  be  noticed  that  there  is  a 
432;  Id.,  159  Fed.  Eep.  651,  86  C.  C.  conflict  of  authority  upon  this  point 
A.  519;  affirmed  in  221  U.  S.  485,  55  between  the  Supreme  Court  of  Mon- 
L.  Ed.  821,  31  Sup.  Ct.  Eep.  703.  tana  in  the  last  two  cases  cited,  and 

7  West  Point  etc.  Co.  v.  Moroni  the  Federal  Court  for  Montana  as 
etc.  Co.,  21  Utah  229,  61  Pae.  Eep.  decided  in  Morris  v.  Bean,  supra. 

16;  City  of  Telluride  v.  Blair,  33  Colo.  8  Katz  v.  Walkinshaw,  141  Cal.  116, 

353,  80  Pac.  Eep.  1053 ;  Eaymond  v.  70  Pae.  Eep.  663,  74  Pac.  Eep.  766,  64 

Wimsette,  12  Mont.  551,  31  Pae.  Eep.  L.  E.  A:  236,  99  Am.  St.  Eep.  35. 

537,  33  Am.  St.  Eep.  604;  Beaverhead  See,  also,  for  subterranean  waters, 

C.   Co.   V.   Dillon   etc.   Co.,   34   Mont.  Sees.  1148-1211. 

135,  85  Pae.  Eep.  880,  iSee  Sees.  779-782. 
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priator  is  entitled  to  protection  against  the  acts  of  a  third  which 
will  deprive  him  of  the  enjoyment  of  his  rights.^ 

And,  upon  the  other  hand,  a  subsequent  appropriator  has  a 
vested  right,  as  against  those  prior  in  time  to  him,  to  insist  upon 
the  continuance  of  the  conditions  that  existed  at  the  time  he  made 
the  appropriation;  and  if  a  change  in  these  conditions  is  made  by 
the  prior  appropriator,  which  interferes  with  the  flow  of  the  water 
to  the  material  injury  of  his  ^hts,  he  may  justly  complain.^ 
As  was  said  in  a  Colorado  decision:  *  "When  a  subsequent  appro- 
priator makes  his  diversion,  he  acts  under  the  belief  that  the  water 
appropriated  by  his  senior  will  continue  to  be  used  as  it  was  at 
the  time  of  the  making  of  the  appropriation  of  the  junior.  So,  a 
subsequent  appropriator  has  a  vested  right  as  against  his  senior 
to  insist  upon  the  continuance  of  the  conditions  that  existed  at 
the  time  he  made  his  appropriation. "  ^  This  question  usually 
arises  when  there  is  an  attempt  upon  the  part  of  the  prior  appro- 
priator to  make  some  change,  such  as  changing  his  point  of  diver- 
sion, which  interferes  with  the  rights  of  the  subsequent  appropriator 
to  his  injury.®  It  has  also  arisen  many  times  where  the  prior  appro- 
priator has  attempted  to  increase  the  amount  of  water  for  his  own 
use  after  the  rights  of  the  subsequent  have  vested.  The  first  appro- 
priator can  not  increase  his  appropriation  where  this  would  mate- 
rially injure  the  rights  of  the  subsequent  appropriator.'^ 

2  Platte  Val.  etc.  Co.  t.  Buckers  6  See,  also,  Handy  Ditch  Co.  v. 
etc.  Co.,  25  Colo.  77,  53  Pae.  Eep.  Louden  Canal  Co.,  27  Colo.  515,  62 
334;   Water  Supply  etc.  Co.  v.  Lari-      Pac.  Eep.  847. 

mer  etc.  Co.,  25  Colo.  87,  53  Pae.  Eep.  6  For  changes  which  may  be  made, 

386.  see  Sees.  856-873. 

See,  also,  Spc.  782.  7  See  Sees.  784,  785;  Becker  v.  Mar- 

3  Handy  D.  Co.  v.  Louden  etc.  Co.,  ble  Cr.  Irr.  Co.,  15  Utah  225,  49  Pae. 
27  Colo.  515,  62  Pao.  Eep.  847,  citing  Eep.  892;  Munroe  v.  Ivie,  2  Utah  535; 
Kinney  on  Irr.,  1st  Ed.,  Sees.  175,  Taughenbaugh  v.  Clark,  6  Colo.  App. 
231,248.  235,    40   Pac.   Eep.    153;    Procter   v. 

See,  also,  Hague  v.  Nephi  Irr.  Co.,  Jennings,  6  Nev.  83,  3  Am.  Eep.  240, 
16  Utah  421,  52  Pae.  Eep.  765,  41  4  Morr.  Min.  Eep.  265;  Union  M.  & 
L.  E.  A.  311,  67  Am.  St.  Eep.  634.  M.  Co.  t,  Dangberg,  81  Fed.  Fep.  73. 

4  Baer  Bros.  etc.  Co.  v.  Wilson,  38 
Colo.  101,  88  Pae.  Eep.  265. 
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APPROPRIATION,  AS  AGAINST  CONGRESSIONAL  GRANTS. 

§  804.  Scope  of  chai»ter. 

§  805.  Review  of  subject. 

§  806.  Rights  of  prior  grantees  of  Government  to  waters  flowing  over  land. 

S  807.  Priority  gives  the  better  right  as  between  appropriators  and  grantees 

— In  general. 
§  808.  Rights  of  prior  appropriators  as  against  rights  of  grantees. 
I  809.  Grants  to  States  as  aSecting  water  rights. 

§  804.  Scope  of  chapter.— We  have  discussed  in  a  previous 
chapter  how,  by  special  Acts  of  Congress,  vast  tracts  of  the  public 
domain  have  been  granted  for  various  purposes.^  In  this  chapter 
we  will  discuss  the  extent  of  rights  acquired  by  appropriators  of 
the  waters  flowing  over  these  lands  so  granted  as  against  the  rights 
of  railway  and  other  companies,  and  to  the  States,  as  grantees  of  the 
Government,  leaving  the  question  as  to  the  rights  as  between  appro- 
priators and  private  grantees  of  the  Government  to  the  chapter 
following.2 

§  805.  Review  of  subject. — A  land  grant,  as  has  been  seen  in  a 
previous  portion  of  this  work,i  is  the  term  used  for  a  grant  by 
Congress,  either  by  special  or  general  legislation,  of  a  portion  of 
the  public  domain  of  the  United  States.  The  term  "public  land 
grants ' '  is  usually  used  to  indicate  those  larger  tracts  granted,  and 
generally  for  the  purpose  of  internal  improvements.  The  grantee 
is,  of  course,  the  party  receiving  the  land,  and  it  may  be  a  person, 
a  corporation,  or  a  State.  The  Government,  as  the  source 
of  all  title  both  to  the  lands  and  waters  of  the  public  domain,  has 
the  unlimited  right  to  dispose  of  its  lands  and  the  waters  flowing 
thereon  as  it  sees  fit.^  It  had  the  power  to  dispose  of  the  lands 
and  waters  together,  or  it  might  have  disposed  of  the  soil  only  and 
reserved  the  waters ;  or,  again,  it  might  have  disposed  of  the  waters 
and  reserved  the  lands.  But,  as  we  have  seen  in  previous  sections,^ 

1  See  Chap.  20,  Sees.  408-449.  2  See  Sec.  409. 

2  See  Sees.  810-823.  8  See  Sec.  411. 
1  See  Sees.  409-449. 

(1405) 
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it  chose  to  enact  specific  laws  relative  to  the  disposal  of  its  lands, 
while  as  to  the  waters  flowing  over  those  very  lands,  it  enacted  no 
laws  as  to  their  disposition,  but  they  were  left  to  the  jurisdiction 
and  control  of  the  respective  States  and  Territories  where  they  hap- 
pened to  flow.  These  States  and  Territories,  as  we  have  seen, 
adopted  different  rules  as  to  the  control  and  disposition  of  the 
waters,  or  rather  the  use  of  these  waters.  Some  States  and  Terri- 
tories abrogated  entirely  the  common  law  of  riparian  rights,  while 
others  followed  that  rule  of  law  alone.  Other  States,  and  we  may 
say  all  of  the  States  and  Territories  of  the  arid  and  semi-arid  "West, 
have  adopted  the  later  law  upon  the  subject  known  as  the  Arid 
Region  Doctrine  of  appropriation.*  And  in  some  of  these  "Western 
States  we  find  a  dual  system  of  laws  governing  waters  within  their 
respective  jurisdictions,  that  of  the  doctrine  of  appropriation  and 
the  common  law  of  riparian  rights. ^  The  Government  as  the  orig- 
inal owner  of  the  public  domain  was  also  at  that  time  the  sole 
riparian  owner  in  the  streams  and  other  sources  of  supply.®  But 
the  Government  instead  of  enforcing  this  right,  first,  by  its  ac- 
quiescence and  afterward  by  direct  recognition,  permitted  the  right 
to  the  use  of  the  waters  flowing  over  its  lands  to  be  acquired  by 
appropriation;  and,  when  the  Government  eventually  disposed  of 
these  lands,  in  many  cases,  the  title  to  the  waters  flowing  over  them, 
or  to  the  use  thereof  which,  to  all  practical  purposes  is  the  same 
thing,  had  passed  to  others.  When  water  first  began  to  be  appro- 
priated from  the  natural  streams  and  other  sources  of  supply  flow- 
ing over  the  public  lands  in  the  arid  and  semi-arid  regions  of  the 
West,  the  Government,  as  the  proprietor  of  the  lands  over  which 
the  waters  flowed,  might  have  put  a  stop  to  all  such  appropriations, 
and  thereby  forever  have  put  an  end  to  the  doctrine  of  appropria- 
tion. But  the  policy  of  the  Government  was  different,  due  partially 
to  ignorance  upon  the  part  (ft  the  members  of  Congress  as  to 
the  values  of  both  the  land  and  water  in  this  Western  country  and 
partially  to  the  desire  to  have  this  part  of  the  country  settled  up  at 
any  cost.  The  country  at  that  time  was  considered  nothing  but  a 
vast  desert,  covered  only  as  far  as  vegetation  was  concerned  with 

i  For  history  and  cause  of  its  adop-  6  For  the  TJnited  States  as  riparian 

tion,  see  Sees.  595-626.  owner,  see  See.  480. 

6  For  those  States  having  both  sys- 
tenm,  see  Sees.  507,  621. 
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sagebrush,  greasewood,  and  mesqxdte,  and  inhabited  only  by  savages 
and  wild  animals.  The  streams  were  comparatively  small,  and 
washed  but  a  very  limited  portion  of  the  country,  and  what  water 
did  flow  in  them  flowed  uninterruptedly,  and  was  lost  in  the  ocean 
or  sank  out  of  sight  in  the  sands.  Land  in  this  part  of  the  country 
was  considered  absolutely  worthless,  and,  without  the  application 
of  water  was  indeed  so.  The  Government  could  not  give  it  away. 
No  one  would  take  it  as  a  gift  and  much  less  settle  on  it  for  a  home 
for  himself  and  family.  Gold  was  discovered  in  California, 
and  afterwards  agriculturists  settled  in  these  arid  regions.  But 
the  mining  claims  and  farms  cotild  not  be  worked  without  water, 
and  so  it  was  diverted  from  the  natural  streams  and  conducted,  in 
many  cases,  at  a  vast  expenditure  of  money,  to  other  lands  than 
those  bordering  upon  the  streams  and  there  applied  to  these  useful 
purposes.  It  was  not  too  late  then  to  interfere,  and  the  Government 
might  have  denied  this  right  to  the  miners  and  treated  it  as  non- 
existing,  as  it  could  also  have  denied  the  right  to  those  who  appro- 
priated the  water  for  the  purpose  of  agriculture  after  the  gold 
excitement  had  died  out.  But,  what  would  have  been  the  result? 
The  country  would  have  remained  in  its  primitive  condition,  except, 
perhaps,  small  strips  of  land  bordering  upon  some  of  the  streams. 
The  mines  would  have  remained  unworked.  The  railroads  would 
have  remained  unbuilt.  And  the  Government,  through  its  selfish- 
ness, would  stiU  be  the  owner  of  nearly  all  of  its  public  domain, 
intact  and  uninhabited.  In  looking  back  over  the  history  of  this 
Western  country,  we,  living  here  in  these  later  times,  can  say  that 
the  policy  of  the  Government  relative  to  the  subject  of  the  use  and 
control  of  its  waters,  whether  the  same  resulted  from  the  ignorance 
of  the  majority  of  the  members  of  Congress,  guided  by  a  few  wise 
members  from  this  part  of  the  country,  or  from  whatever  cause, 
although  not  as  wise  as  it  might  have  been,  in  the  light  of  subsequent 
events,  was  the  best  under  the  then  existing  conditions,  and  its 
results  have  been  most  beneficent.  Transcontinental  railroads  have 
been  built  with  their  numerous  branches  and  feeders.  Settlers  have 
followed  in  their  wake.  Vast  tracts  of  land  have  been  brought  under 
cultivation,  cities  and  towns  have  been  built,  and  a  general  pros- 
perity has  sprung  up  on  what  was  termed  by  Mr.  "Webster,  in  speak- 
ing of  the  "Western  territory  which  we  had  acquired  from,  Mexico, 
"that  region  of  savages  and  wild  beasts,  of  deserts,  of  shifting 
sands,  and  whirling  wind,  of  dust,  of  cactus,  and  prairie  dogs. ' ' 
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§  806.  Bights  of  prior  grantees  of  Government  to  waters  flowing 
over  land. — The  United  States,  as  the  proprietor  of  the  public 
lands,  and  waters  flowing  over  them,,  originally  had  the  same 
rights  and  property  in  the  streams  and  other  sources  of  water 
supply  as  is  possessed  by  any  other  riparian  proprietor.  ^  In 
those  States  only,  which  adhere  to  the  common  law  of  riparian 
rights,  when  the  Government  has  granted  tracts  of  its  public  lands 
to  corporations,,  or  individuals,^  the  question  has  often  arisen,  as 
to  what  rights,  if  any,  did  the  grantees  acquire  to  the  waters  flowing 
in  the  natural  streams  over  those  lands?  The  only  answer  to  this 
question  is  that  the  grantees  of  the  Government  acquired  the  same 
rights  which  the  Government  had,  that  is  to  say,  the  rights  of  a 
riparian  proprietor,  unless  there  was  an  express  limitation  in  the 
grant  itself,  or  by  appropriation  rights  in  and  to  these  waters  had 
vested  in  others  prior  to  the  taking  effect  of  the  grant.  In  those 
States  which  have  only  the  doctrine  of  appropriation  and  have  abol- 
ished the  common  law  of  riparian  rights,^  no  question  arises  as  to 
the  rights  to  waters  by  mere  grantees  of  the  Government  for  the 
reason  that  the  acquisition  of  a  tract  of  land  is  in  nowise  an  appro- 
priation of  waters,  but  waters  have  to  be  appropriated  by  other 
methods.* 

So,  confining  our  discussion  to  the  larger  grants  of  land  to  rail- 
road and  other  corporations,  and  leaving  the  subject  of  the  rights 
of  settlers  as  against  the  rights  acquired  by  appropriation  to  the 
next  ehapter,^  we  will  say  that,  in  the  common  law  States  men- 
tioned above  in  the  absence  of  actual  vested  rights  in  the  waters 
by  appropriation,  or  limitations  in  the  grant  itself,  the  grantee  of 
the  Government  receives  not  only  the  title  in  fee  to  the  soil,  but 
also,  as  incidents  thereto,  the  benefit  of  aU  the  natural  streams  which 
flow  through  it.®  The  grantee  then  becomes  a  riparian  owner  and 
can  insist  that  the  stream  continue  to  flow  as  it  was  wont,  without 

1  For  riparian  rights,  see  Seoa.  450-  ■*  For  methods  of  appropriation,  see 
551.                                                                   Sees.  607-732. 

For   United   States   as   a   riparian  6  See  Sees.  810-8^3. 

proprietor,  see  Sec.  480.  «  Union  etc.  Co.  v.  Ferris,  2  Sawyer 

2  For  riparian  rights  of  settlers  as  176,  Fed.  Gas.  No.  14,371,  8  Morr. 
against  appropriators,  see  Sees.  810-  Min.  Rep.  90;  Los  Angeles  v.  Bald- 
823.           ,  win,  53  Cal.  469;  Pope  v.  Kinman,  54 

8  See  Sees.  507,  621.  Cal.  3 ;  Ferrea  v.  Knipe,  28  Cal.  340, 

87  Am.  Dec.  128. 
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any  material  alteration  in  quality  or  quantity,  and  that  he  have 
such  other  rights  in  and  to  the  waters  of  the  same  as  are  allowed 
at  common  law  in  England  and  the  Eastern  States,  or,  at  least,  as 
are  allowed  by  that  law  as  modified  to  meet  Western  conditions^ 
So,  where  there  was  no  prior  appropriation  of  the  waters  flowing 
over  a  tract  of  land  granted  to  a  railway  company,  the  company 
takes  the  fee  to  the  land  without  any  limitation  or  burden  as  re- 
gards the  waters  which  naturally  flow  over  the  same.^  And  in  this 
case  the  company  became  the  riparian  owner  of  all  the  lands  bor- 
dering upon  the  natural  stream  flowing  through  them,  and  all 
subsequent  rights  to  the  waters  flowing  therein  must  be  acquired 
from  such  riparian  proprietor,  either  by  grant,  prescription,  Ueense, 
or  by  some  other  method  according  to  the  laws  of  the  State  where 
Buch  waters  flow.^ 

§  807.  Priority  gives  the  better  right  as  between  appropriators 
and  grantees — In  general. — As  between  the  right  of  a  railroad 
company  as  the  grantee  of  the  Government  and  the  rights  of  an 
appropriator  of  the  waters  of  a  stream  flowing  through  the  lands 
granted,  in  those  States  which  adhere  to  the  common  law  of  riparian 
rights,  the  same  rule  applies  as  in  the  case  as  to  the  rights  between 
appropriators;  that  is,  priority  in  time  gives  the  better  right. ^ 

1  For  the  modification  of  the  com-  wanda  etc.  Co.,  122  Cal.  152,  54  Pac. 

mon  law  of  riparian  rights,  see  Sees.  Eep.   726;   Jatunn  v.   Smith,   95   Cal. 

509-512.  154,  30  Pac.  Eep.  200. 

8  When  a  railroad  company  has  by  See,  also,  for  prescription,  Sees. 
grant  from  Congress  a  right  of  way  1033-1058. 

over  the  publje  lands,  a  person  sub-  1  Broder   v.    Natoma   etc.    Co.,    101 

sequently.  acquiring  any  part  of  such  XT.   S.   274,   25  L.   Ed.   790,  affirming 

right  of  way  takes  it  subject  to  the  50  Cal.  621,  where  it  was  held  that  if 

prior  right   of  the  raiWay   company,  the   right   of   appropriation   was  pre- 

Bybee  v.  Oregon  etc.  E.  Co.,  139  U.  existing,  although  imperfect,  the  above 

S.   663,   35  L.  Ed.   305,   11   Sup.   Ct.  rule  applied. 

Eep.  641;  affirming  26  Fed.  Rep.  586;  See,  also,  for  cases  holding  that  the 

Doran  v.   Wilson   &   Central  Pac.   E.  appropriator  had  the  better  right,  San 

Co.,  24  Cal.  245.  Jose  etc.  Co.  v.  San  Jose  Eanch  Co., 

See,  also,  Lux  v.   Haggin,   69   Cal.  189  U.  S.  177,  47  L.  Ed.  765,  23  Sup. 

255,  4  Pac.  Eep.  919,   10  Pac.  Eep.  Ct.  Eep.  487;  affirming  129  Cal.  673, 

674.  62  Pac.  Eep.  269;  Childs  v.  Sharai,  8 

9  For  the  right  to  divert  water  ae-  Idaho  378,  69  Pac.  Eep.  Ill ;  Tynon 
quired  by  prescription  as  against  a  v.  Despain,  22  Colo.  240,  48  Pac.  Eep. 
railway    company,    see   Wood   v.   Eti-  1039. 

89— Kin.  on  Irr. 
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The  same  rule  also  applies  in  those  States  which  have  abrogated 
the  common  law  of  riparian  rights.  This  was  the  principal  question 
before  the  Court  in  the  two  appeals  taken  to  the  Supreme  Court  of 
the  United  States  from  the  Supreme  Court  of  Utah,  in  the  ease  of 
the  Telluride  Power  Transmission  Co.  v.  Rio  Grande  W.  R.  C0.2 
After  discussing  the  statute  of  1866,^  Mr.  Justice  Brown,  in  the 
opinion  on  the  first  appeal  said :  ' '  But  the  difficulty  in  this  case  is 
that,  before  it  could  be  said  thaji  any  right  or  title  under  a  statute 
of  the  United  States  had  been  denied,  it  was  necessary  to  estab- 
lish as  a  question  of  fact  priority  of  possession  on  the  part  of  the 
Telluride  Company,  as  well  as  conformity  to  local  customs,  laws, 
and  decisions."  And  the  Court  further  held  that  these  were  local 
and  not  Federal  questions.  The  same  language  was  reiterated  by 
Mr.  Justice  McKenna  in  rendering  the  opinion  on  the  second 
appeal  of  the  same  ease. 

It  may  be  regarded  as  a  settled  question  of  law  that,  if  the 
grant  to  a  railroad  company  took  effect  before  the  inception  of  any 
right  of  appropriation,  in  the  common  law  States,  the  railroad  takes 
the  rights  to  the  water  flowing  in  the  streams  included  within  the 
area  of  the  grant  as  a  riparian  owner  and  a  successor  to  the  Gov- 
ernment, and  the  grantees  of  the  company  also  take  the  same  rights. 
But,  upon  the  other  hand,  if  appropriations  had  been  made  of  the 
waters  before  the  grant  to  the  company  took  effect,  then  in  that 
case  the  company  took  the  land  subject  to  all  vested  rights  to  the 
water  and  rights  of  way  then  existing.  The  same  rule  may  also  be 
said  to  be  in  force  in  those  States  which  have  abrogated  the  common 
law  of  riparian  rights.  The  one  who  is  first  in  time  in  the  inception 
of  an  appropriation  of  the  water  has  the  superior  right.  But  a 
railroad  grantee  in  these  States  can  not  claim  any  rights  as  a.  ripa- 
rian owner.  However,  upon  the  question  of  rights  of  way  for 
ditches  and  canals  over  granted  railway  lands,  a  similar  principle 
is  applied. 

For  cases  holding  that  the  railway  Sup.  Ct.  Eep.  245,  dismissing  16  Utah 

company    had    the    better  right,   see  125,  51  Pae.  Eep.  146;  Id,.,  187  TJ.  S. 

Bybee   v.    Ore.   CeAtral   Pae.   E.    Co.,  569,  47  L.  Ed.  307,-  23  Sup.  Gt.  Eep. 

139  U.  S.  663,'  35  L.  Ed.  305,  11  Sup.  178,  dismissing  23  Utah  22,  63  Pae. 

Ct.  Eep.  641;  affirming  26  Fed.  Eep.  Eep.  995. 

586 ;  Doran  v.  Wilson  &  Central  Pae.  3  For  Act  of  Congress  of  July  26, 

E.  Co.,  24  Cal.  245.  1866,    and    construction    thereof,    see 

2  175  U.  8.  639,  44  L.  Ed.  305j  20  Sees.  611-618. 
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§  808.  Rights  of  prior  appropriators  as  against  rights  of 
grantees. — ^As  between  persons  who  claim  the  waters  of  the 
natural  streams  and  other  sources  of  water  supply  by  appropriations 
of  the  same  while  they  were  flowing  upon  what  was  then  the  public 
domain  of  the  United  States  and  the  subsequent  grantee  of  the 
Government  of  a  tract  of  land  through  or  adjoining  which  the 
waters  ran,  the  appropriator,  first  in  time,  has  the  exclusive  right  to 
the  use  of  the  water  to  the  extent  of  his  appropriation,  and  the 
grantee  takes  the  land  subject  to  all  such  valid  appropriations. 
And,  in  construing  the  grant  to  the  Pacific  railroad  companies,  this 
principle  is  eminently  applicable.  ^  This  principle  is  based  upon  the 
general  policy  of  the  Government  as  embodied  in  the  Acts  of  Con- 
gress to  protect  the  rights  of  all  those,  who  by  its  license  or  forbe9,r- 


1  Broder  v.  Natoma  etc.  W.  Co.,  101 
U.  S.  274,  25  L.  Ed.  790,  affirming  50 
Cal.  621,  where  it  was  held  that  Con- 
gress, in  making  donation  grants  to 
railroad  companies,  can  not  be  sup- 
posed to  have  exercised  its  liberality 
at  the  expense  of  pre-existing  rights 
which,  though  imperfect,  were  still 
meritorious  and  had  just  claims  to  leg- 
islative protection;  and,  in  construing 
the  grant  to  the  Pacific  railroad  com- 
panies, this  principle  is  eminently  ap- 
plicable. Telluride  etc.  Co.  v.  Rio 
Grande  W.  E.  Co.,  175  XT.  S.  639,  44 
L.  Ed.  305,  20  Sup.  Ct'!  Bep.  245;  dis- 
missixg  16  Utah  125,  51  Pac.  Eep. 
146;  Id.,  187  TJ.  S.  569,  47  L.  Ed. 
307,  23  Sup.  Ct.  Eep.  178;  dismissing 
23  Utah  22,  63  Pae.  Eep.  995. 

One  who  enters  on  public  land  and 
constructs  a  pipe  line  thereon,  under 
a  claim  of  ownership  of  a  water  right, 
is  entitled  to  the  protection  afforded 
vested  ditch  and  water  rights  by  the 
Act  of  Congress  of  July  26,  1866,  sub- 
sequent purchasers  of  land  from  the 
Southern  Pac.  E.  Co.,  whose  only  claim 
to  such  land  rests  upon  the  right  of 
purchase  of  March  3,  1887  (24  Stat. 
L.  556,  Chap.  376,  U.  8.  Comp.  Stat. 
1901,  p.   1595),  See.  5,  to   hma  fide 


purchasers  from  railway  companies  to 
forfeited  lands.  San  Jose  etc.  Co.  v. 
San  Jose  Eanch  Co.,  189  U.  S.  177,  47 
L.  Ed.  765,  23  Sup.  Ct.  Eep.  487;  af- 
firming 129  Cal.  673,  62  Pac.  Eep.  269. 

See,  also,  Childs  v.  Sharai,  8  Idaho 
378,  69  Pac.  Eep.  111. 

Iq  an  action  for  da,mages  for  wrong- 
fully interfering  with  the  plaintiff's 
irrigation  ditch  by  a  railroad  company, 
in  which  the  plaintiff  showed  posses- 
sion of  the  land  and  defendant  claimed 
no  title,  and  where  plaintiff  could  show 
by  parol  evidence  priority  of  posses- 
sion and  right  to  use  the  water  and 
the  ownership  of  the  ditch  and  land, 
it  was  held  that  the  bare  possession 
was  sufficient  to  maintain  the  action 
as    against    the    defendant.     Chicago 

etc.  E.  Co.  V.  McPhilamey,  Wyo. 

,  118  Pac.  Eep.  682. 

Sees.  2339,  2340,  Eev.  Stat.  1878, 
are  a  recognition  of  the  legality  of 
water  rights  given  by  local  customs 
and  laws,  and  the  lands  granted  to 
the  Pacific  railroads  continued  sub- 
ject to  the  rights  and  easements  given 
by  such  customs  and  laws,  including 
rights  of  way  for  irrigation  ditches. 
Tynon  v.  Despain,  22  Colo.  240,  43 
Pac.  Eep.  1039. 
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anee  appropriated  water  upon  the  public  domain  before  the  lands 
were  granted  to  others.  The  general  policy  ot  the  Government  has 
been,  instead  of  pursuing  the  selfish  policy  mentioned  in  a  pre- 
vious section,^  of  a  more  generous  nature  and  many  inducements 
have  been  offered  to  those  who  in  good  faith  have  settled  upon  and 
improved  any  portion  of  the  public  domain.  In  the  first  place, 
as  we  have  seen,^  the  Government  remained  passive  and  per- 
mitted water  to  be  appropriated  firom  its  natural  channels  upon  the 
public  domain,  and  by  costly  artificial  works  to  be  conducted  for 
perhaps  miles  over  mountains  and  ravines,  to  be  used  for  mining 
operations,  irrigation,  and  other  useful  purposes.  So  fully  did  the 
Government  recognize  these  rights  of  the  appropriators,  and  tacitly 
encourage  them,  that  it  has  been  held  by  the  Supreme  Court  of  the 
United  States  that,  even  without  any  Act  of  Congress,  the  appro- 
priators had  secured  rights  to  the  use  of  the  water,  which  "the 
Government  had,  by  its  conduct,  recognized  and  encouraged  and 
was  bound  to  protect  before  the  passage  of  the  Act  of  1866."* 
However,  the  Government  did  not  rest  there ;  but,  on  the  contrary, 
instead  of  trying  to  repudiate  these  claims.  Congress  formally 
acknowledged  the  rights  acquired  in  waters,  whenever,  by  priority 
of  possession,  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes,  had  vested  and  accrued,  by  the 
Act- of  July  26, 1866.  This  Act  made  the  National  ownership  of  the 
public  domain,  over  or  adjoining  which  streams  of  water  flowed, 
subject  to  the  rights  of  the  appropriators  of  such  streams.  Thus, 
wherever  the  water  was  appropriated,  or  there. was  the  inception  of 
hona  fide  rights  to  appropriate,  the  public  domain  was  burdened 
to  that  extent,  and  the  same  burden  would,  under  the  law  of  real 
property,  accompany  the  title  if  afterwards  the  lands  were  trans- 
ferred to  a  railroad  company  or  other  corporation,  or  to  a  private 
individual.^    And,  so,  whoever  succeeded  to  the  title  of  the  United 

2  See  Sees.  432-435.  670,  22  L.  Ed.  452,  1  Morr.  Min.  Bep. 

3  For  history  of  doctrine  of  apprtf-  683 ;  Forbes  v.  Graoey,  94  U.  S.  762, 
priation,  see  Sees.  595-626.  24  L.  Ed.  313;  Jennison  v.  Kirk,  98 

4  Broder  v.  Natoma  etc.  Co.,  101  TJ.  U.  S.  453,  25  L.  Ed.  240,  4  Morr.  Min. 
S.  274,  25  L.  Ed.  790,  affirming  50  Cal.  Eep.  504. 

621;    Atchison   v.   Peterson,    1   Mont.  5  For     appropriation     as     against 

561;  Id.,  87  IT.  S.  20  Wall.  507,  22  rights  of  settlers,  see  Sees.  810-823. 
L.  Ed.  414,  1  Morr.  Min.  Rep.  583;  For  Act  of  1866,  and  construction 

Basey  t.  Gallagher,  87  IT.  S.  20  Wall,  thereof,  see  Sees.  611-618. 
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States  through  any  mode  of  acquisition  whatsoever,  took  only  what 
the  United  States  had  to  give  at  the  time  of  the  grant  taking  effect. 
And,  therefore,  if  the  waters  of  the  natural  streams  flowing  through 
the  lands  granted  had  been  appropriated,  the  company  would  take 
the  land  subject  to  the  same  servitude,  which  before  existed  in  favor 
of  the  prior  appropriator.  But  this  is  not  all.  There  being  some 
doubt  as  to  the  rights  of  the  parties  even  after  the  Act  of  1866  was 
passed,  Congress  amended  that  Act  by  the  Act  of  1870,  which  still 
more  strengthened  the  positions  of  the  appropriators  of  waters  flow- 
ing over  lands  prior  to  the  time  the  grants  to  the  same  took  effect.® 
By  this  Act,  "all  patents  granted"  were  made  subject  to  any 
vested  and  accrued  water  rights.  And  all  Congressional  grants 
to  railroad  companies  and  others  since  that  time  have  been  made 
with  a  clause  reserving  all  vested  rights  of  appropriators  of  the 
waters  flowing  through  the  lands  granted.  But,  whether  a  reserva- 
tion clause  of  this  nature  is  embodied  in  the  grant  itself  or  not,  it 
has  become  the  settled  law  that,  where  the  right  of  appropriation 
has  once  vested  a  subsequent  grantee  of  the  Government  takes  the 
land  subject  to  this  right,  even  in  cases  where  the  claims  at  the  time 
of  the  grant  taking  effect  were  still  in  an  imperfect  condition,  but 
hona  fide  and  meritorious.''' 

In  a  recent  Wyoming  case,*  it  was  held  that  rights  acquired 
while  the  land  was  unoccupied  public  land  of  the  United  States 
were  vested  rights  within  the  provisions  of  sections  2339  and  2340, 
as  against  one  who  is  not  in  a  position  to  dispute  such  water  right 
and  deraigns  title  by  grant  from  the  Government  thereafter.  And 
the  Court  said:  "There  are  numerous  decisions  to  the  effect  that 
if  an  appropriator  is  first  in  time  with  reference  to  possession  and 
use  as  compared  with  the  date  an  entry  is  made,  the  rights  of  the 
entryman  are  junior  and  inferior. ' '  ^ 

6  For  Act  of  1877,  as  amended  by  worth  etc.  R.  Co.  v.  United  States,  92 

Act  of  March  3,  1891,  and  construe-  U.  S.  733,  23  L.  Ed.  634. 
tion  thereof,  see  Sec.  622.  8  Chicago   etc.  R.  Co.  v.   McPhilla- 

TBroder   v.   Natoma    etc.   Co.,    101  mey,  Wyo.  ,  118  Pae.  Rep. 

U.  8.  274,  25  L.  Ed.  790;  affirming  50  682. 

Cal.  621.  8  Citing   Broder   v.   Natoma   Water 

See,  also,  Wolcott  y.  Des  Moines  R.  Co.,   101  U.  S.  274,  25  L.  Ed.  790; 

Co.,  72  U.  8.  5  Wall.  681,  18  L.  Ed.  affirming  50  Cal.  621 ;  Brosnan  v.  Har- 

689;  WiUiams  v.  Baker,  84  U.  S.  17  ris,  39  Ore.  148,.  65  Pac.  Rep.  867,  54 

WaU.    144,   21  L.   Ed.   561;   Leaven-  L.  R.  A.  628,  87  Am.  St.  Rep.  649; 
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It  was  said  by  the  Federal  Court i^*'  "When  land  included  in  a 
railway  grant  reverts  to  the  Government  a  subsequent  patentee 
under  the  homestead  laws  takes  the  title  subject  to  the  right  of 
way  for  a  ditch  or  canal  over  it  which  was  acquired  prior  to  his 
entry,  and  it  is  immaterial  whether  the  appropriation  was  made 
prior  or  subsequent  to  the  time  the  Government  was  reinvested 
with  title."  li 

§  809.  Grants  to  States  as  affecting  water  rights. — ^As  we  have 
seen  in  a  previous  portion  of  this  work,  the  Government  has 
granted  tracts  of  land  to  the  different  States  for  various  purposes.  ^ 
In  general  the  waters  flowing  through  these  granted  lands  are 
subject  to  the  laws  of  the  respective  States,  as  are  the  other  waters 
within  their  jurisdiction.  If  the  State  law  permits  the  acquisition 
of  water  rights  by  appropriation  only,  that  law  prevails.  If,  upon 
the  other  hand,  the  State  laws  permit  the  dual  system  of  water 
rights,  either  the  rule  of  appropriation  or  the  common  law  of 
riparian  rights  may  prevail,  depending  upon  the  right  which  was 
prior  in  time.2  In  California  and  the  most  of  the  other  States, 
by  statute,  the  law  of  appropriation  is  made  to  apply  to  the 
waters  flowing  over  State  lands,^  and  a  prior  appropriator  ac- 
quires a  good  title  to  the  water,  to  the  extent  of  his  appropriation, 
as  against  a  subsequent  purchaser  from  the  State  of  lands  lying 
upon  the  stream  below  the  point  of  diversion,  in  those  jurisdic- 
tions which  have  both  laws.*    Upon  the  other  hand,  riparian  rights 

Smith  T.   Hawkins,   110   Cal.   122,   42  Pacific  etc.  Co.  v.  Dufour,  95  Cal.  615, 

Pac.  Eep.   453 ;    Maffet  v.   Quine,   93  30  Pao.  Eep.  873,  19  L.  E.  A.  92. 

Ted.  Eep.  347;  Id.,  95  Fed.  Eep.  199;  l  See  Sec.  430. 

De  Necoehea  v.  Curtis,  80  Cal.  397,  20  2  For  appropriations,  as  against  ri- 

Pac.  Rep.  563,  22  Pac.  Bep.  198 ;  South  parian  rights,  see  Sees.  810-823. 

Yuba  Water  &  Min.  Co.  v.  Eosa,  80  3  For   laws   of   the   various   States, 

Cal.  333,   22  Pac.  Eep.  222;    Cotton-  see  Part  XIV. 

wood   Ditch   Co.   T.   Thom,   39   Mont.  See,   also.  Lux  v.  Haggin,   69   Cal. 

115,  121,  101  Pac.  Eep.  825,  104  Pac.  255,   4  Pac.   Eep.   919,   10   Pac.   Eep. 

Eep.  281.  674. 

10  Maffet  V.  Quine,  93  Fed.  Eep.  4  Wood  v.  Btiwanda  etc.  Co.,  122 
347.  Cal.  152,  54  Pac.  Eep.  726;   Smith  v. 

11  See,  also,  Le  Quine  v.  Chambers,  Deniff,  24  Mont.  20,  60  Pao.  Eep.  398, 
15  Idaho  405,  98  Pac.  Eep.  415,  21  50  L.  E.  A.  737,  81  Am.  St.  Eep.  408; 
L.  E.  A.,  N.  S.  76;  San  Jose  Land  &  Carson  v.  Centner,  33  Ore.  512,  52 
Water  Co.  v.  San  Jose  Eanch  Co.,  129  Pac.  Eep.  506,  43  L.  E.  A.  130,  where 
Cal.  673,  62  Pac.  Eep.  269;  Southern  it  is  said  that  it  is  immaterial  whether 
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may  attach  to  State  lands,  and  descend  to  the  grantees  of  the 
State  where  the  common  law  is  in  force.  ^ 

In  a  ease  arising  in  Montana,  where  Congress  granted  to  the 
State  one  section  of  land  of  a  former  military  reservation,  to  be 
selected  "so  as  to  embrace  the  buildings  and  improvements 
thereon,"  it  was  held  that  the  grant  did  not  include  any  right  to 
the  use  of  the  water  of  a  stream  from  which  the  Government  had 
taken  water  by  means  of  a  ditch  across  other  lands  to  the  land 
granted  to  the  State,  but  that  it  w^as  the  intent  of  the  Government, 
when  it  abandoned  the  reservation,  that  the  water  should  continue 
to  flow  in  its  natural  channel,  and  be  subject  to  appropriation  by 
any  one  who  should  take  and  use  it  for  beneficial  purposes.^ 


the  title  to  such  lands  passed  to  the 
State,  or  whether  the  United  States 
held  the  title  in  trust  for  the  State, 
or  for  the  use  and  benefit  of  the  gen- 
eral Government,  for  in  either  case 
the  rights  of  the  original  appropria- 
tors  and  their  successors  in  interest 
are  protected. 

For  the  State  as  a  riparian  proprie- 
tor, see  Sec.  481. 

5  ' '  Our  conclusion  upon  this  branch 
of  the  case  is  that  Sec.  1422  saves 
and  protects  the  riparian  rights  of 
all  those  who,  under  the  land  laws 
of  the  State,  shall  have  acquired  from 
the  State  the  right  of  possession  to  a 


tract  of  riparian  land  prior  to  the  ini- 
tiation of  proceedings  to  appropriate 
water  in  accordance  with  the  provis- 
ions of  the  code. ' '  Lux  v.  Haggin,  69 
Gal.  255,  4  Pao.  Eep.  919,  10  Pac. 
Eep.  674. 

The  riparian  rights  of  a  grantee  of 
the  State  are  not  affected  by  the 
claim  of  an  appropriator  of  water, 
made  after  such  selection,  though 
made  before  his  grant.  Ison  v.  Nel- 
son M.  Co.  (Ore.),  47  Fed.  Eep.  199. 

Note.  The  above  ruling  is  not  in 
accordance  with  the  general  rule. 

6  Story  v.  Woolverton,  31  Mont.  346, 
78  Pac.  Eep.  589. 
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APPROPRIATION  AS  AGAINST  RIPARIAN  RIGHTS. 

§  810.  Scope  of  chapter. 

§  811.  The  two  doctrines  of  water  rights  may  exist  in  the  same  State. 

§  812.  Priority  also  gives  the  better  right  as  between  appropriators  and 

riparian  owners. 
§  813.  Appropriations  made  prior  to  riparian  rights  gave  the  better  right, 

even  before  statute. 
§  814.  Appropriations  made  prior  to  riparian  rights  give  the  better  title 

after  statute. 
§  815.  Riparian  rights  vested  prior  to  appropriations  give  the  better  title. 
§  816.  Vested  riparian  rights  in  those  States  which  afterward  abrogated 

the  common  law  rule. 
§  817.  Appropriations  and  riparian  rights — Effect  of  Desert  Land  Act  of 

1877. 
§  818.  Mixed  rights  on  the  same  stream — Some  inconsistencies. 
§  819.  Mixed  rights — Appropriations  prior  to  vesting  of  riparian  rights. 
§  820.  Mixed  rights — ^Appropriations  subsequent  to  vested  riparian  rights — 

Rule  in  California. 
§  821.  Mixed  rights — Appropriations  subsequent  to  vested  riparian  rights — 

Rule  in  other  States. 
§  822.  Mixed  rights — Appropriations  subsequent  to  vested  riparian  rights — 

Effect  of  Kansas-Colorado  case. 
§  823.  Mixed  rights  on  the  same  stream — Our  conclusions. 

§  810.  Scope  of  chapter. — In  previous  portions  of  this  work,  we 
have  discussed  the  rights  which  riparian  proprietors  have  under 
the  common  law  rules  of  riparian  rights  in  and  to  the  streams 
or  other  sources  of  supply,  which  flow  through  or  adjoin  their 
lands,  and  also  the  uses  which  they  may  make  of  the  water 
flowing  therein,  as  permitted  under  that  law.^  In  a  separate 
chapter  we  also  discussed  the  subject  of  irrigation  as  a  riparian 
right  under  the  common  law  as  in  force  in  England  and  the 
Eastern  States,  and  also  as  that  law  was  modified  to  meet  the 
conditions  in  the  Western  States. ^  "We  have  also  mentioned  sev- 
eral times  that  in  some  States  in  the  semi-arid  and  arid  West  there 
are  dual  systems  of  laws  governing  waters,  including  both  the 
common  law  of  riparian  rights  and  the  Arid  Region  Doctrine  of 

1  For  oommon  law  theories  of  ripa-  2  For  irrigation  as  a  riparian  right, 

rian  rights,  see  Sees.  450-551.  see  Chap.  26,  Sees.  489-525. 

(1416) 
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appropriation  for  beneficial  uses.^  In  the  present  chapter  we 
will  discuss  the  rights  acquired  by  appropriation,  as  against  the 
riparian  rights  of  settlers  or  other  private  owners,  and  the  reverse 
of  the  proposition,  where  these  rights  clash  or  are  continually 
"jostling"  each  other,  as  it  were,  yet  still  existing  side  by  side.* 

§  811.  The  two  doctrines  of  water  rights  may  exist  in  the  same 
State. — The  rules  of  these  two  systems  being  based  upon  entirely 
different  fundamental  principles  of  law — under  the  common  law, 
that  the  water  must  continue  to  flow  in  the  channels  of  the  streams 
as  it  was  wont  to  flow  by  Nature,  without  any  material  diminution 
in  quantity  or  alteration  in  quality,  and  the  law  of  appropriation 
that,  in  order  to  acquire  a  right  to  the  water,  it  must  be  diverted 
from  the  natural  channels  of  the  streams  and  applied  to  some 
beneficial  use — ^it  necessarily  follows  that  the  rights  of  persons 
claiming  under  these  different  systems,  where  they  are  both  in 
force  in  the  same  jurisdiction,  are  constantly  clashing.^  In  some 
States,  as  we  have  seen,  owing  to  the  view  that  the  common  law 
of  riparian  rights  was  entirely  inapplicable  to  the  physical  condi- 
tions of  an  arid  country,^  they  have  done  away  with  this  confusion 
by  entirely  abolishing  the  common  law  of  riparian  rights.^  In 
other  States,  usually  in  the  more  humid  regions,*  it  is  held  that 
the  two  doctrines  of  water  rights— one  the  right  of  a  riparian 
proprietor,  and  the  other  the  right  of  appropriation  and  applica- 
tion to  a  beneficial  use  by  a  non-riparian  owner — may  exist  in  the 
same  State  at  the  same  time;  and,  the  fact  that  they  do  actually 
so  exist  concurrently  is  sufficient  argument  upon  our  part  that 
they  may  exist.^     As  was  said  in  a  Nebraska  case:     "The  two 

3  For  list  of  States  having  both  sya-  5  ' '  The  two  doctrines  are  not  neces- 
terns,  see  Sees.  507,  621.                              sarily  so  in  conflict  with  each  other 

4  Mill's  Irr.  Manual,  1907,  p.  28.  as  that  one  must  give  way  when  the 

1  For  the  common  law  of  riparian  other  comes  into  existence.  .  .  . 
rights,  see  Sees.  450-551.  The  two  doctrines  stand  side  by  side. 

For  the  Arid  Eegion  Doctrine  of  ap-  They    do    not    necessarily   overthrow 

propriation,  see  Sees.  585-594.  each  other,   but   one  supplements  the 

2  See  Sees.  588-593.  other. ' '     Crawford  Co.  v.   Hathaway 

3  For  the  list  of  States  abolishing  (Hall),  67  Neb.  325,  93  N.  W.  Eep. 
the  common  law  of  riparian  rights,  781,  60  L.  E.  A.  889,  108  Am.  St.  Eep. 
see  Sees.  507,  621.  647. 

4  For  list  of  States  having  both  See,  also.  Lux  v.  Haggin,  69  Cal. 
systems,  see  Sees.  507,  621.  255,  4  Pae.  Eep.   919,   10  Pac.  Eep. 
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doctrines  stand  side  by  side. ' '  ^  The  riparian  owner  acquires  title 
to  his  riparian  rights  to  the  water  when  he  takes  the  first  step  to 
appropriate  the  land  to  which  the  stream  is  incident,'^  and,  when 


674;  California  P.  &  A.  Co.  v.  Enter- 
prise etc.  Co.,  127  Fed.  Rep.  741; 
Ison  V.  Nelson  M.  Co.  (Ore.),  47  Fed. 
Rep.  199;  Howell  v.  Johnson,  89  Fed.* 
Rep.  556;  Cruse  v.  MeCauly,  96  Fed. 
Rep.  369;  Sturr  v.  Beck,  133  U.  S.  , 
541,  33  L.  Ed.  761,  10  Sup.  Ct.  Rep. 
350;  affirming  Id.,  6  Dak.  71,  50  N. 
W.  Rep.  486 ;  Crandal  v.  Woods,  8  Cal. 
136,  1  Morr:  Min.  Rep.  604;  Van  Bib- 
ber V.  Hilton,  84  Cal.  585,  24  Pae. 
Rep.  308,  598;  MoGuire  v.  Brown, 
106  Cal.  660,  670,  39  Pae.  Rep.  1060, 
30  L.  E.  A.  384;  Alta  etc.  Co.  v. 
Hancock,  85  Cal.  219,  24  Pae..  Rep. 
645,  20  Am.  St.  Rep.  217;  Hargrave 
V.  Cook,  108  Cal.  72,  41  Pae.  Rep.  18, 
30  L.  R.  A.  390;  Bathgate  v.  Irvine, 
126  Cal.  135,  58  Pae.  Rep.  442,  77 
Am.  St.  Rep.  158 ;  San  Luis  W.  Co.  v. 
Estrada,  117  Cal.  168,  48  Pae.  Rep. 
1075;  Oregon  Iron  Co.  v.  Trullenger, 
3  Ore.  1;  Taylor  v.  Welch,  6  Ore.  198; 
Weiss  V.  Oregon  etc.  Co.,  13  Ore.  496, 
11  Pae.  Rep.  255 ;  Low  v.  SchafEer,  24 
Ore.  239,  33  Pae.  Rep.  678;  Boyce  v. 
Cupper,  37  Ore.  256,  61  Pae.  Rep. 
642;  Jones  v.  Conn,  39  Ore.  30,  64 
Pae.  Rep.  855,  65  Pae.  Rep.'  1068,  54 
L.  R.  A.  630,  87  Am.  St.  Rep.  634; 
Oregon  Const.  Co.  v.  Allen  D.  Co.,  41 
Ore.  209,  69  Pae.  Rep.  455,  93  Am. 
St.  Rep.  701;  Harrington  v.  Demaris, 
46  Ore.  Ill,  77  Pae.  Rep.  603,  1  L. 
R.  A.,  N.  S.,  756,  82  Pae.  Rep.  14; 
Crook  V.  Hewitt,  4  Wash.  749,  31  Pae. 
Rep.  28;  Rigney  v.  Taeoma  etc.  Co. 
9  Wash.  576,  38  Pao.  Rep.  147,  26 
L.  R.  A.  425;  Benton  v.  Johneox,  17 
Wash.  277,  49  Pae.  Rep.  495,  39  L.  R. 
A.  107,  61  Am.  St.  Rep.  912;  Sander 
V.  Wilson,  34  Wash.  659,  76  Pae.  Rep. 
280;  City  of  New  Whatcom  v.  Fair- 


haven  etc.  Co.,  24  Wash.  493,  64  Pae. 
Rep.  735,  54  L.  R.  A.  190;  Missouri 
P.  R.  Co.  V.  Keys,  55  Ean.  205,  40 
Pae.  Rep.  275,  49  Am.  St.  Rep.  249; 
Parker  v.  City  of  Atchison,  58  Kan. 
29,  48  Pae.  Rep.  631;  Campbell  v. 
Grimes,  62  Kan.  503,  64  Pae.  Rep.  62. 

The  doctrine  of  prior  appropriation 
may  exist  in  the  same  State  with  the 
common  iaw  of  riparian  rights.  Clark 
V.  Allaman,  71  Kan.  206,  80  Pae.  Rep. 
571,  70  L.  R.  A.  971. 

See,  also,  Clark  v.  Cambridge  etc. 
Co.,  45  Neb.  798,  64  N.  W.  Rep.  239; 
Meng  V.  Cofeey,  67  Neb.  500,  93  N.  W. 
Rep.  713,  60  L.  R.  A.  910,  108  Am. 
St.  Rep.  697;  Dunn  v.  Thomas,  69 
Neb.  683,  96  N.  W.  Rep.  142;  Mc- 
Cook  etc.  Co.  V.  Crews,  70  Neb.  109, 
96  N.  W.  Rep.  996;  Id.,  70  Neb.  115, 
102  N.  W.  Rep.  249;  Haass  v,  Chus- 
sard,  17  Tex.  588;  Baker  v.  Brown, 
55  Tex.  377;  Watkins  Land  Co.  v. 
Clements,  98  Tex.  578,  86  S.  W.  Rep. 
733,  70  L.  R.  A.  964,  107  Am.  St. 
Rep.  673;  Smith  v.  Deniff,  24  Mont. 
20,  60  Pae.  Rep.  398,  50  L.  R.  A. 
737,  81  Am.  St.  Rep.  408;  Metcalf  v. 
Nelson,  8  S.  D.  87,  65  N.  W.  Rep.  911, 
59  Am.  St.  Rep.  746;  Lone  Tree  D. 
Co.  V.  Cyclone  D.  Co.,  15  S.  D.  519, 
91  N.  W.  Rep.  352;  Id.,  26  S.  D.  307, 
128  N.  W.  Rep.  596;  Stenger  v.  Tharp, 
17  S.  D.  13,  94  N.  W.  Rep.  402;  Bige- 
low  V.  Draper,  6  N.  D.  152,  69  N.  W. 
Rep.  570. 

6  Crawford  Co.  v.  Hathaway  (Hall), 
67  Neb.  325,  93  N.  W.  Tep.  781,  60 
L.  R.  A.  889,  108  Am.  St.  Rep.  647. 

7  For  the  inception  of  title  to  land, 
see  See.  756. 

For  the  doctrine  of  relation,  see 
Sees.  742-756. 
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the  right  has  once  vested  it  can  not  be  devested  except  by  some 
established  rule  of  law,  such  as  by  grant,  ^  adverse  user,  and  pre- 
scription,^  or  by  eminent  domain  under  condemnation  proceed- 
ings, and  then  only  for  a  public  use  and  upon  the  payment  of  just 
compensation.  1"  The  appropriator  acquires  his  title  to  the  use  of 
the  water  by  the  appropriation  thereof  in  some  lawful  manner  and 
the  application  of  the  water  to  some  beneficial  use  or  purpose, 
the  right  to  which  he  can  not  be  deprived  of  except  in  some  of 
the  modes  prescribed  by  law.^^ 

§  812.  Priority  also  gives  the  better  right  as  between  appro, 
priators  and  riparian  owners. — In  California  and  in  other  Western 
States,  which  have  both  the  doctrine  of  appropriation  and  the 
common  law  of  riparian  rights  governing  the  waters  within  their 
jurisdictions,  1  we  find  that  it  is  now  the  settled  rule  of  law  that 
the  priority  of  the  inception  of  the  respective  claims  gives  the 
better,  and  often  the  exclusive  right  to  the  use  of  the  waters  flow- 
ing in  the  natural  streams  or  other  sources  of  water  supply  over 
the  riparian  lands  through  which  or  adjoining  which  the  waters 
in  question  flow.^  Or,  in  other  words,  if  the  appropriator  is  first 
in  time  in  the  institution  of  his  claim,  and,  before  the  inception  of 
the  claim  of  the  settler  or  other  owner  of  the  riparian  land,  then 
the  appropriator  can  take  the  waters  of  the  stream  to  the  full 
extent  of  his  appropriation,  regardless  of  the  subsequent  settle- 
ment of  the  land  on  the  stream.  However,  if,  upon  the  other 
hand,  the  inception  of  the  claim  of  the  riparian  owner  is  first, 
he  can  successfully  claim  all  of  his  riparian  rights  to  the  use  of 
the  waters  flowing  in  the  stream,  to,  perhaps,  the  prohibition  of 
the  acquisition  of  any  claim  to  the  use  of  the  waters  of  the  stream 
by  appropriation.  As  will  be  seen,  this  rule  is  no  new  departure, 
but  is  the  general  rule  governing  the  rights  to  waters  throughout 
the  arid  and  semi-arid  West",  that  he  who  is  first  in  time  has 

8  Grant  of  riparian  rights,  see  Sees.  1  For  States  having  both  rules,  see 
526-535.  Sees.  507,  621. 

9  Prescription  as  against  riparian  2  For  inception  of  a  right  by  ap- 
rights,  see  Sees.  1038-1040.  propriation,  see  Sees.  708-712. 

10  For  eminent  domain,  see  Sees.  For  the  inception  of  right  in  the 
1059-1098.                                                     settlement  of  land,  see  Sees.  445,  815. 

11  For  the  loss  of  the  right  of  ap- 
propriation, see  Sees.  1099-1128. 
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the  superior  right  to  the  use  of  the  waters.^  Or,  as  was  said  in  a 
Nebraska  case:  "The  time  when  either  right  accrues  must  deter- 
mine the  superiority  of  title  as  between  conflicting  claimants. ' '  * 

§  813.  Appropriations  made  prior  to  riparian  rights  gave  the 
better  right  even  before  statute. — Prior  to  the  26th  day  of  July, 
1866,  there  was  no  legislation  by  Congress  which  tended  in  any  way 
to  limit  the  rights  of  the  patents  of  the  Government,  or  to  recog- 
nize the  rights  acquired  by  the  appropriator  of  water  of  the  streams 
upon  the  public  domain  and  no  authority  for  the  same  except  the 
local  customs  and  laws  of  the  respective  States  and  Territories 
where  the  appropriation  was  sought  to  be  made.  Therefore  the 
laws  governing  all  controversies  betweep  those  who  claim  the  waters 
of  a  stream  upon  the  public  domain  by  the  mere  appropriation 
of  the  same  for  some  useful  purpose,  and  those  who  claim  the 
waters  of  the  same  stream  as  .riparian  owners  by  virtue  of  a  patent 
from  the  Government  to  the  lands  adjoining  the  stream,  have  been 
divided  by  the  authorities  into  two  periods — those  laws  in  force 
governing  the  transfer  of  lands  by  the  Government  prior  to  the 
Act  of  Congress  of  July  26,  1866,  and  those'  in  force  relative  to 

3  For  priority  as  between  appropri-  calf,  12  Tex.  Civ.  App.  247,  33  S.  W. 
ators,  see  Sees.   775-803.  Eep.   758;   MeCall  v.  Porter,  42  Ore. 

For   priority   as  between  appropri-  49,   70  Pac.   Eep.   820,   71  Pae.   Eep. 

ators  and  Congressional  grantees,  see  976;    Oregon  Const.   Co.  v.   Allen  D. 

Sees.  804-809.  Co.,  41   Ore.   209,   69  Pae.  Eep.  455, 

4  Crawford  Co.  v.  Hathaway  93  Am.  St.  Eep.  701 ;  Brown  v. 
(Hall),  67  Neb.  325,  93  N.  W.  Eep.  Baker,  39  Ore.  66,  65  Pae.  Eep.  799, 
781,  60  L.  E.  A.  889,  108  Am.  St.  66  Pae.  Eep.  193;  Boyce  v.  Cupper, 
Eep.  647.  37  Ore.  256,  61  Pae.  Eep.  642;  Smyth 

See,  also,  Clark  v.  AUaman,  71  Kan.  v.  Neal,  31  Ore.  105,  49  Pae.  Eep. 
206,  80  Pae.  Eep.  571,  70  L.  E.  A.  850;  Nevada  D.  Co.  v.  Bennett,  30 
971;  Farmers'  Irr.  Dist.  v.  Frank,  Ore.  59,  54  Pae.  Eep.  472,  60  Am. 
72  Neb.  136,  100  N.  W.  Eep.  286;  St.  Eep.  777;  Woolman  v.  Garringer, 
Meng  V.  Coffey,  67  Neb.  500,  93  N.  1  Mont.  535,  1  Morr.  Min.  Eep.  675. 
W.  Eep.  713,  60  L.  E.  A.  910,  108  Both  the  right  to  occupy  Govern- 
Am.  St.  Eep.  697;  Stenger  v.  Tharp,  ment  land  and  the  right  to  appropri- 
17  S.  D.  13,  94  N.  W.  Eep.  402;  Lone  ate  water  flowing  thereon  were  de- 
Tree  D.  Co.  V.  Cyclone  D.  Co.,  15  rived  from  the  implied  consent  of  the 
S.  D.  519,  91  N.  W.  Eep.  352;  Id.,  Government,  and  the  first  possessor 
26  S.  D.  307,  128  N.  W.  Eep.  596 ;  had  the  better  right.  Lux  v.  Haggin, 
Bentoi  v.  Johneox,  17  Wash.  277,  69  Cal.  255,  4  Pac.  Eep.  919,  10  Pac. 
49  Pac.  Eep.  495,  39  L.  E.  A.  107,  Eep.  674. 
61  Am.  St.  Eep.  912;  Barrett  v.  Met- 
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the  same  subject  subsequent  to  that  date.  The  latter  period  brings 
us  down  to  the  present  time,  and  is  the  present  law  upon  the 
subject,  which  we  will  discuss  in  the  next  section.  In  the 
first  edition  of  this  work  we  discussed  at  considerable  length 
the  rights  as  between  appropriators  and  the  grantees  of  the  Gov- 
ernment, where  their  rights  to  the  land  and  the  incidents  thereto 
had  vested  prior  to  the  passage  of  the  Act  of  1866.  Since  that 
time  the  law  on  the  subject  has  not  only  become  settled,  but  it 
has  also  become  obsolete,  for  the  reason  that  all  conflicting  claims 
arising  prior  to  the  Act  of  1866  have  long  since  either  been  ad- 
judicated or  have  been  settled.  Hence,  no  extended  discussion  is 
necessary  in  this  edition. 

As  to  the  title  to  the  lands  which  had  gone  to  patent  before 
there  was  any  Act  of  Congress  limiting  the  eifect  of  the  grant,  the 
early  authorities  were  somewhat  divided,  even  in  the  arid  por- 
tion of  the  country,  as  to  whether  the  patentee  took  the  title  to  the 
land,  with  all  the  riparian  rights  to  the  waters  flowing  through 
or  adjoining  the  same,  even  if  there  were  prior  appropriations, 
or  whether  the  land  was  taken  subject  to  the  rights  of  the  prior 
appropriators.  This  conflict  seems  to  have  originated  in  the  State 
of  Nevada,  which  is  in  the  very  heart  of  the  arid  region.  And  in 
that  State  it  was  first  held  by  the  State  and  Federal  courts,  that 
the  rights  of  an  appropriator,  even  if  prior  in  time,  were  subordi- 
nate to  those  of  subsequent  patentees  of  the  Government  in  cases 
where  the  patent  was  issued  prior  to  the  Act  of  1866.1  Later,  how- 
ever, the  ruling  of  the  State  court  in  this  respect  was  expressly 
overruled  by  the  same  court,  upon  the  ground  that  the  common 
law  of  riparian  rights  was  inapplicable  to  the  wants  and  necessi- 
ties of  the  people  in  an  arid  region,^  whether  engaged  in  mining, 

1  Vansiekle  v.  Haines,  7  Nev.   249,  See,   also,   tTnion   M.   &   M.   Co.   v. 

15  Morr.  Min.  Eep.  201.  Dangberg  (Nev.),  2  Sawyer  450,  Fed. 

An    appropriator    can    acquire    no  Gas.   No.   14,370,   8   Morr.   Min.  Eep. 

right  aa  against  the  United  States  or  113;   Crandall  v.  Woods,  8  Cal.   136, 

its    subsequent    grantee    unless    there  1   Morr.   Min.   Eep.    604;    Duckworth 

was  a  reservation  in  the  grant  itself,  v.  Watsonville  etc.  Co.,  150  Cal.  520, 

and  the  Aet  of  1866   did  not  affect  89  Pao.  Eep.  338;  Id.,  158  Cal.  206, 

the   right   of   persons   whose   patents  110  Pao.  Eep.  927. 

had  been  issued  prior  to  its  passage.  2  For  the  cause  of  the  abrogation  of 

Union  M.  &  M.  Co.  v.  Ferris  (Nev.),  the   common  law   of  riparian  rights, 

2  Sawyer  176,  Fed.  Cas.  No.  14,371,  see  Sees.  585-594. 
8  Morr.  Min.  Eep.  90. 
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agriculture,  or  other  pursuits,  and  that  the  Act  of  Congress  of 
July  26,  1866,  merely  confirmed  to  prior  appropriators  the  rights 
and  privileges  they  had  formerly  enjoyed  by  local  customs  and 
the  decisions  of  the  courts,  even  as  against  persons  who  had, 
prior  to  its  passage,  obtained  patents  to  the  lands  through  which 
or  adjoining  which  the  waters  flowed.^  And  afterward,  in  the 
State  of  Nevada,  the  common  law  doctrine  of  riparian  rights  was 
entirely  abolished  in  that  State.*  So,  the  law  may  be  regarded 
as  settled,  at  least  by  the  great  weight  of  decision,  that  the  rights 
of  an  appropriator  will  be  protected,  where  he  was  prior  in  time 
to  the  inception  of  the  title  of  a  riparian  proprietor  as  a  grantee 
of  the  Government,  even  though  the  statute  establishing  the  right 
of  appropriation  was  not  passed  until  after  the  rights  of  the 
grantee  had  become  perfected.^ 


3  Crawford  Co.  v.  Hathaway  (Hall), 
67  Neb.  325,  93  N.  W.  Eep.  781,  60  u. 
E.  A.  889,  108  Am.  St.  Eep.  647; 
Eedwater  etc.  Co.  v.  Eeed,  26  S.  D. 
466,  128  N.  W.  Eep.  702;   Eedwater 

etc.   Co.   V.   Jones,  8.  D.   , 

130  N.  W.  Eep.  85;  Jones  v.  Adams, 
19  Nev.  78,  6  Pac.  Eep.  442,  3  Am. 
St.  Eep.  788;  Jerrett  v.  Mahan,  20 
Nev.  89,  17  Pac.  Eep.  12. 

4  Eeno  etc.  Go.  v.  Stevenson,  20 
Nev.  269,  21  Pae.  Eep.  317,  4  L.  E.. 
A.  60,  19  Am.  St.  Eep.  364. 

See,  also,  Sec.  591. 

6  In  the  case  of  Jones  v.  Adams, 
19  Nev.  78,  6  Pac.  Eep.  442,  3  Am. 
St.  Eep.  788,  the  decision  in  the  case 
of  Vansickle  v.  Haines,  7  Nev.  249, 
holding  that  the  rights  by  appropria- 
tion could  not  be  acquired  as  against 
the  riparian  rights  of  a  grantee  of 
the  Government,  who  obtained  his 
patent  prior  to  the  Act  of  1866,  was 
expressly  overruled.  Mr.  Chief  Jus- 
tice Hawley,  whose  decisions  have 
been  universally  regarded  as  sound,  in 
rendering  the  opinion  of  the  court 
upon  the  point  in  question  said: 

"We  are  of  the  opinion  that  the 
ninth  section  of  the  Act  of  Congress 


confirmed  to  the  owners  of  water 
rights  on  the  public  lands  of  the 
United  States  the  same  rights  which 
they  held  under  the  local  customs, 
laws  and  decisions  of  the  Courts  prior 
to  its  enactment;  that  the  Act  of 
Congress  did  not  introduce,  and  was 
not  intended  to  introduce,  any  new 
system,  or  to  evince  any  new  or  dif- 
ferent policy  upon  the  part  of  the 
general  Government;  that  it  recog- 
nized, sanctioned,  protected  and  con- 
firmed the  system  already  established 
by  the  customs,  laws,  and  decisions 
of  Courts,  and  provided  for  its  con- 
tinuance. ' ' 

See,  also,  Barnes  v.  Sabron,  10  Nev. 
217,  4  Morr.  Min.  Eep.  673;  Shoe- 
maker V.  Hatch,  13  Nev.  261;  Hobert 
V.  Wicks,  15  Nev.  418,  2  Morr.  Min. 
Eep.  1;  Jerrett  v.  Mahan,  20  Nev.  89, 
17  Pac.  Eep.  12. 

In  Basey  v.  Gallagher,  87  TJ.  S. 
20  Wall.  670,  22  L.  Ed.  452,  1  Morr. 
Min.  685,  the  Court,  after  quoting 
the  ninth  section  of  the  Act  of  Con- 
gress of  1866,  said:  "It  is  very  evi- 
dent that  Congress  intended,  although 
the  language  used  is  not  happy,  to 
recognize  as  valid  the  customary  law 
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The  acquiescence  and ,  consent,  prior  to  any  Act  of  Congress 
relative  to  the  use  of  the  waters  flowing  over  the  public  domain, 
at  first  amounted  only  to  a  license  on  the  part  of  the  Government, 
which  license  might  have  been  revoked  at  any  time,  but  which, 
instead,  was  actually  ratified  and  confirmed  by  the  ninth  section 
of  the  Act  of  July  26,  1866.  And,  after  this  Act,  the  right  of 
appropriation  had  the  effect  of  a  grant,  where  it  was  prior  in 
time  to  the  rights  of  riparian  proprietors,  and  related  back  to  the 


with  respect  to  the  use  of  water  which 
has   grown   up   among   the   occupants 
of  the  public  land  under  the  peculiar 
■  necessities  of  their  condition. ' ' 

In  Jennison  v.  Kirk,  98  U.  S.  453, 
25  L.  Ed.  240,  4  Morr.  Min.  504,  the 
Court,  referring  to  the  same  section, 
said:  "The  object  of  the  section 
was  to  give  the  sanction  of  the  United 
States,  the  proprietor  of  the  lands,  to 
possessory  rights,  which  had  previ- 
ously solely  rested  upon  the  local  cus- 
toms, laws,  and  decisions  of  the 
Courts,  and  to  prevent  such  rights 
from  being  lost  on  a  sale  of  the  lands. 
The  section  is  to  be  read  in  connec- 
tion with  other  provisions  of  the  Act 
of  which  it  is  a  part,  and  in  the  light 
of  matters  of  public  history  relating 
to  the  mineral  lands  of  the  United 
States. ' ' 

In  Broder  v.  Natoma  etc.  Co.,  101 
U.  S.  274,  25  L.  Ed.  790,  affirming 
50  Cal.  621,  the  same  Court,  after 
again  referring  to  the  Act,  said: 
' '  But  we  do  not  think  that  defend- 
ants are  under  the  necessity  of  rely- 
ing on  that  statute.  We  are  of  the 
opinion  that  it  is  the  established  doc- 
trine of  this  Court  that  rights  of 
miners,  who  had  taken  possession  of 
mines  and  worked  and  developed  them, 
and  the  rights  of  persons  who  have 
constructed  canals  and  ditches  to  be 
used  in  mining  operations  and  for  pur- 
poses of  agricultural  irrigation,  in 
the   region   where   such   artificial   use 


of  the  water  was  an  absolute  neces- 
sity, are  rights  which  the  Government 
had,  by  its  conduct,  recognized  and 
encouraged  and  was  bound  to  protect 
before  the  passage  of  the  Act  of 
1866. 

See,  also,  Ross,  J.,  in  Lux  v.  Hag- 
gin,  69  Cal.  255,  4  Pae.  Rep.  919, 
10  Pac.  Rep.  674;  Coffin  v.  Left  Hand 
D.  Co.,  4  Colo.  443. 

A  grant  of  Government  lands  is 
subject  to  a  prior  appropriation  of 
waters  made  according  to  the  cus- 
tomary law  of  the  locality,  although 
the  Act  of  Congress  on  the  subject 
had  not  then  been  passed.  Isaacs  v. 
Barber,  10  Wash.  124,  38  Pac.  Rep. 
871,  30  L.  R.  A.  665,  45  Am.  St.  Rep. 
772. 

See,  also,  San  Luis  W.  Co.  v.  Es- 
trada, 117  Cal.  168,  48  Pac.  Rep. 
1075;  Hayden  v.  Long,  8  Ore.  244; 
Hindmau  v.  Riser,  21  Ore.  112,  27  Pac. 
Rep.  13;  Davis  v.  Chamberlain,  51 
Ore.  304,  98  Pac.  Rep.  154;  Carson 
V.  Gentner,  33  Ore.  512,  52  Pac.  Rep. 
506,  43  L.  R.  A.  130;  Hough  v.  Por- 
ter, 51  Ore.  318,  372,  95  Pae.  Rep. 
732,  98  Pac.  Rep.  1083,  102  Pae. 
Rep.  728;  Parkersville  v.  Wattier,  48 
Ore.  332,  86  Pac.  Rep.  775;  Jones  v. 
Adams,  19  Nev.  78,  6  Pac.  Rep.  442, 
3  Am.  St.  Rep.  788;  Twaddle  v.  Win- 
ters, 29  Nev.  88,  85  Pac.  Rep.  208, 
89  Pae.  Rep.  289;  United  States  v. 
Winans,  198  U.  8.  371,  49  L.  Ed.  1089, 
25  Sup.  Ct.  Rep.  662. 
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inception  of  the  right.  This  Act  simply  put  in  statutory  language 
what  the  Government  had  before  allowed,  and  gave  the  prior 
owners  of  water  rights  upon  the  public  lands  of  the  United  States 
the  continuation  of  the  same  rights  which  they  had  held  before 
the  passage  of  the  Act  under  the  local  customs,  laws,  and  deci- 
sions of  the  courts.  Upon  the  other  hand,  in  those  States  which 
still  enforce  the  common  law  of  riparian  rights,  where  the  incep- 
tion of  the  title  of  the  riparian  owner  was  prior  in  time  to  the 
inception  of  the  right  by  appropriation,  the  riparian  rights  are 
upheld.  From  the  authorities  cited  it  can  be  determined  that 
the  doctrine  of  appropriation  has  existed  in  the  "West  from  the 
dates  of  the  earliest  appropriations  of  water  as  a  valid  right,  even 
as  against  the  riparian  rights  of  those  who  obtained  a  patent  to 
their  lands  adjoining  the  streams  prior  to  the  Act  of  July  26,  1866, 
where  the  waters  had  been  appropriated  before  the  inception  of  the 
patentee's  title.  And,  that  as  between  these  rights  the  same  rule 
applies  that  is  applicable  in  other  cases — ^he  who  was  first  in  time 
has  the  superiori  right. 

§  814.  Appropriations  made  prior  to  riparian  rights  give  the 
better  title  after  statute. — As  we  have  seen  in  a  previous  portion 
of  this  work,  the  inception  of  a  right  to  appropriate  water  is  the 
posting  of  the  notice  of  appropriation,^  or  the  actual  commence- 
ment of  the  work,2  or,  in  some  cases,  where  the  statute  of  the 
State  has  not  complied  with,  the  actual  application  of  the 
water  to  some  beneficial .  use  or  purpose.^  "We  have  also  seen 
that  the  inception  of  the  right  of  a  settler  or  other  owner 
of  riparian  land  is  either  the  settlement  upon  the  land  or  the. first 
act  necessary  in  the  proceedings  to  acquire  title,  and  hence  it 
follows  that  any  riparian  rights. which  he  may  acquire  date  from 
this  first  act.*     Bearing  in  mind  the  dates  of  the  inception  of 

1  For  notice,  see  Sees.  710-716.  The  doctrine  that  the  rights  of  a 

2  For  the  inception  by  commencing  patentee  or  grantee  of  the  Government 
work,  see  Sees.  716-718.  relate  back  to  the  first  act  of  the  set- 

3  For  appropriation  by  application,  tier  in  the  proceedings  to  acquire  title 
see  Sec.  730.  is    also    announced   in    the    following 

i  For  the  inception  of  title  to  lands,  cases :     Benton  v.  Johncox,  17  Wash, 

see  See.  445.  277,  49  Pao.  Eep.  495,  39  L.  E.  A. 

For  the  doctrine  of  relation  as  ap-  107,  61  Am.  St.  Eep.  912,  citing  Shep- 

plied    to    settlers'    rights,    see    Sees,  ley  v.  Cowan,  91  U.  S.  330,  23  L.  Ed. 

755,  756.  424;  Larsen  t.  Oregon  etc.  NaT.  Co., 
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title  under  these  two  rights,  it  is  the  settled  rule  of  law  in  those 
Western  States  which  have  not  abolished  the  common  law  of  ripa- 
rian rights  and  have  both  systems  of  laws  governing  waters  ^  that, 
where  the  inception  of  a  valid  appropriation  of  the  waters  of  a 
certain  stream  flowing  over  the  public  lands  is  prior  in  time  to 
the  inception  of  a  right  of  a  settler,  or  other  riparian  owner,  to 
the  land  through-  or  adjoining  which  the  stream  flows,  the  appro- 
priator  has  the  paramount  and  superior  right  to  the  use  of  the 
waters  of  the  stream  to  the  full  amount  and  extent  of  his  appro- 
priation, as  against  the  riparian  rights  of  the  owner  of  the  land.^ 
And,  in  this  connection,  we  will  also  state  that  the  same  rule  ap- 
plies to  the  rights  of  the  appropriator  in  and  to  his  right  of  way 
for  his  ditches,  canals,  or  other  works,  which  are  constructed,  or 
are  about  to  be  constructed,  over  the  lands  subsequently  acquired 
by  the  riparian  owner,  for  the  purpose  of  making  his  appropriation 
available.  And  hence  it  follows  that  the  subsequent  rights  in  and 
to  the  land  acquired  by  the  riparian  owner  are  subject  to  both  the 
right  of  the  appropriator  to  the  use  of  the  water  of  the  stream, 
and  also  to  the  right  of  way  for  his  ditch,  canal,  and  other  works ; 
and  that,  too,  regardless  as  to  how  or  for  what  purpose  the  land 
is  acquired,  whether  it  be  for  agricultural  purposes,  acquired  under 
the  general  laws  of  Congress  appertaining  to  those  lands, ''^  whether 
it  be  for  mining  purposes,  acquired  under  the  Acts  of  Congress 
relating  to  the  obtaining  of  title  to  mineral  lands,  or  for  any  other 
purpose,  or  under  any  other  laws  providing  for  the  acquisition  of 
title  to  the  public  lands  by  either  private  individuals  or  by  com- 
panies.8    It  has  been  the  universal  holding  of  the  courts,  especially 

19  Ore.  240,  23  Pac.  Eep.  974;  Faull  6  For   the   rights    of    prior  appro- 

V.  Cooke,  19  Ore.  455,  26  Pae.  Eep.  priators     as     against     Oongressional 

662,  20  Am.  St.  Rep.  836;  Union  etc.  grantees,  see  Chap.  43,  Sees.  804-809. 

Co.  V.  Dangberg,  2  Sawyer  450,  Fed.  7  For  the  acquisition  of  title  to  ag- 

Cas.   No.   14,370,   8   Morr.   Min.  Eep.  rieultural  land,  see  Sees.  432-441. 

113;    McGuire    v.     Brown,     106   Cal.  For  rights  of  way,   see   Sees.   927- 

660,   670,   39   Pac.   Eep.   1060,   30   L.  993. 

E.  A.  384.  ^  The    right    to    the   use    of    water 

See,  also,   for  doctrine  of  relation,  when  acquired  by  appropriation  is,  in 

Sees.  742-756.  its  nature,  a  property  right,  and  be- 

5  For    list    of    States    having    both  comes  a  superior  and  better  title  to 

systems,  see  Sees.  507,  621.  the  use  and  enjoyment  of  such  water 

For  list  of  States  which  have  abol-  than   that   of   a    riparian   proprietor 

ished  riparian  rights,   see   Sees.  507,  whose    right    attaches    subsequently. 

g21.  Crawford  Co.  v.  Hathaway  (Hall),  67 
90 — ^Kln.  on  Irr. 
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where  rights  to  water  were  acquired  by  appropriation  after  the 
passage  of  the  Act  of  1866,  as  the  same  was  amended  by  the  Act 


Neb.  325,  93  N.  W.  Eep.  781,  60  L. 
E.  A.  889,  108  Am.  St.  Eep.  647. 

' '  From  the  foundation  of  the  State, 
waters  pertaining  to  the  public  lands 
of  both  the  Federal  and  State  Gov- 
ernments have  been  appropriated  and 
used  for  mining,  agriculture,  and 
other  useful  purposes.  ...  It  thus 
became  a  part  of  the  law  of  the  land, 
of  which  every  citizen  was  entitled  to 
avail  himself,  and  of  which  every 
purchaser  from  the  United  States,  as 
well  as  the  State,  was  bound  to  take 
notice."  Lux  v.  Haggin,  69  Cal.  255, 
4  Pao.  Eep.  919,  10  Pae.  Eep.  674. 

"Thus  under  the  laws  of  Congress 
and  the  Territory  (Dakota)  and  un- 
der the  applicable  custom,  priority  of 
possession  gave  priority  of  right." 
Sturr  V.  Beck,  133  U.  S.  541,  33  L. 
Bd.  761,  10  Sup.  Ct.  Eep.  350. 

Any  rights  acquired  by  a  discovery 
of  mineral  on  a  mining  claim  subse- 
quent to  the  construction  of  a  ditch 
across  the  claim  by  a  third  person 
are  subject  to  the  easement  of  the 
ditch,  and  to  the  owner's  rights  as 
prior  appropriator.  Tuolumne  Con- 
sol.  M.  Co.  V.  Maier,  134  Cal.  583, 
66  Pae.  Eep.  863,  21  Morr.  Min.  Eep. 
678. 

See,  also,  Broder  v.  Natoma  M.  Co., 
101  V.  S.  274,  25  L.  Ed.  790,  affirming 
50  Cal.  621. 

"Upon  well-settled  principles,  the 
plaintiff's  earUer  rights  of  appropri- 
ation are  superior  to  Pogue's  (de- 
fendant's) later  rights  either  as  an 
appropriator  or  as  a  riparian  land- 
owner." Wutchumna  W.  Co.  v. 
Pogue,  151  Cal.  105,  90  Pae.  Eep.  362, 
siting  Osgood  v.  Eldorado  W.  Co., 
56  Cal.  571,  5  Morr.  Min.  Eep.  37; 
S^or  v.  Anderson,  115  Cal.  496,  47 


Pae.  Eep.  454;  San  Jose  etc.  Co.  v. 
San  Jose  Eanch  Co.,  129  Cal.  673, 
62  Pae.  Eep.  269;  Basey  v.  Gallagher, 
87  U.  S.  20  Wall.  670,  22  L.  Ed.  452, 
1  Morr.  Min.  Eep.  683;  Atchison  v. 
Peterson,  1  Mont.  561;  Id.,  87  U.  S. 
80  Wall.  507,  22  L.  Ed.  414,  1  Morr. 
Min.  Eep.  583;  Jennison  v.  Kirk,  98 
U.  S.'453,  25  L.  Ed.  240,  4  Morr. 
Min.  Eep.  504;  Forbes  v.  Graeey,  94 
U.  S.  762,  24  L.  Ed.  313;  U.  S.  v. 
Eio  Grande  Dam  &  Irr.  Co.,  174  U.  S. 
690,  43  L.  Ed.  1136,  19  Sup.  Ct.  Eep. 
770;  Kansas  v.  Colorado,  206  U.  S. 
46,  51  L.  Bd.  956,  27  Sup.  Ct.  Eep. 
665;  Telluride  etc.  Co.  v.  Eio  Grande 
etc.  Co.,  175  U.  S.  639,  44  L.  Ed.  305, 
20  Sup.  Ct.  Eep.  245;  Id.,  187  U.  S. 
569,  47  L.  Ed.  307,  23  Sup.  Ct.  Eep. 
178;  Union  etc.  Co.  v.  Ferris,  2  Sawy. 
176,  Fed.  Cas.  No.  14,371,  8  Morr. 
Min.  Eep.  90;  Morris  v.  Bean  (Mont.), 
146  Fed.  Eep.  435;  Id.,  Fed.  Eep.  651, 
86  C.  C.  A.  519;  affirmed  in  221  U.  S. 
485,  55  L.  Ed.  821,  31  Sup.  Ct.  Eep. 
703;  Cruse  v.  McCauley,  96  Fed.  Eep. 
369;  San  Jose  etc.  Co.  v.  San  Jose  B. 
Co.,  189  U.  S.  177^  47  L.  Ed.  765,  23 
Sup.  Ct.  Eep.  487;  affirming  Id.,  129 
Cal.  673,  62  Pae.  Eep.  269. 

All  public  lands  are  open  to  occu- 
pation and  settlement  by  citizens  of 
the  United  States,  and  the  law  is  set- 
tled that  the  water  flowing  from 
springs  on  public  lands  may  be  di- 
verted to  other  lands  and  there  used 
for  irrigation  or  other  necessary  pur- 
poses, and  the  right  to  the  same  ac- 
quired, as  against  any  one  who  sub- 
sequently obtains  title  to  the  land  on 
which  the  springs  are  situated.  Wil- 
liams V.  Harter,  121  Cal.  47,  53  Pae. 
Eep.  405. 

See,  also,  De  Necoehea  v;  Curtis, 
80  Cal.  397,  20  Pae.  Eep.  563;  Id.,  22 
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of  1870,9  that  they  were  valid,  and  must  be  protected  as  against 
one  who  subsequently  obtained  title  to  the  land  from  the  Govern- 
ment. ^° 


Pao.  Rep.  198;  Ely  v.  Ferguson,  91 
Cal.  187,  27  Pac.  Rep.  587. 

See,  also,  for  appropriation  from 
springs.  Sec.  648. 

9  For  Acts  of  1866  and  1870,  see 
Sees.   611-618. 

10  See  cases  cited  above. 

Osgood  V.  Eldorado  etc.  Co.,  56  Cal. 
571,  5  Morr.  Min.  Rep.  37;  Farley  v. 
Spring  Val.  etc.  Co.,  58  Cal.  142; 
Himes  v.  Johnson,  61  Cal.  259;  Jud- 
kins  V.  ElUott,  70  Cal.  116,  12  Pae. 
Rep.  116;  Ware  v.  Walker,  70  Cal. 
591,  12  Pac.  Rep.  475;  Jacob  v.  Day, 
111  Cal.  571,  44  Pac.  Rep.  243;  Pat- 
terson V.  Mills, Cal. ,  68  Pao. 

Rep.  1034;  Lytle  Creek  etc.  Co.  v. 
Perdew,  65  Cal.  447,  4  Pao.  Rep.  426 ; 
Id.,  2  Pae.  Rep.  732;  Wutehumna  W. 
Co.  V.  Pogue,  151  Cal.  105,  90  Pac.  Rep. 
362;  South  Yuba  W.  Co.  v.  Rosa,  80 
Cal.  333,  22  Pac.  Rep.  222;  DeWolf- 
skill  V.  Smith,  5  Cal.  App.  175,  89  Pac. 
Rep.  1001;  Burrows  v.  Burrows,  82 
Cal.  564,  23  Pac.  Rep.  146;  Faulkner 
V.  Rondoni,  104  Cal.  140,  37  Pao.  Rep. 
883;  Taylor  v.  Abbott,  103  Cal.  421, 
37  Pac.  Rep.  408;  Barnes  v.  Sabron, 
10  Nev.  217,  4  Morr.  Min.  Rep.  673; 
Shoemaker  v.  Hatch,  13  Nev.  261; 
Jones  V.  Adams,  19  Nev.  78,  6  Pac. 
Rep.  442,  3  Am.  St.  Rep.  788. 

Riparian  rights  were  entirely  abol- 
ished later  in  Nevada.  Reno  etc.  Co. 
V.  Stevenson,  20  Nev.  269,  21  Pac. 
Rep.  317,  4  L.  R.  A.  60,  19  Am.  St. 
Rep.  364. 

See,  also,  Irwin  v.  Phillips,  5  Cal. 
140,  63  Am.  Dee.  113,  15  Morr.  Min. 
Rep.  178;  De  Neoochea  v.  Curtis,  80 
Cal.  397,  20  Pae.  Rep.  563,  22  Pac. 
Rep.  198;  Ramelli  v.  Irish,  96  Cal. 
214,  31  Pac.  Rep.  41;  McOuire  v. 
.Brown,  106  Cal.  660,  670,  39  Pac.  Rep. 


1060,  30  L.  R.  A.  384;  Senior  v.  An- 
derson, 115  Cal.  496,  47  Pac.  Rep, 
454;  Williams  v.  Harter,  121  Cal.  47, 

53  Pae.  Rep.  405;  Land  v.  Johnston, 
156  Cal.  449,  104  Pac.  Rep.  449; 
Tuolumne  Water  Co.  v.  Maier,  134  Cal. 
583,  66  Pac.  Rep.  863,  21  Morr.  Min. 
Rep.  678;  Cottonwood  Ditch  Co.  v. 
Thorn,  39  Mont.  115,  121,  101  Pac. 
Rep.  825,  104  Pac.  Rep.  281 ;  Rasmus- 
sen  V.  Blust,  85  Neb.  198,  122  N.  W. 
Rep.  862,  133  Am.  St.  Rep.  650 ;  Davis 
V.  Chamberlain,  51  Ore.  304,  98  Pac. 
Rep.  154;  Hough  v.  Porter,  51  Ore. 
318,  95  Pac.  Rep.  732,  98  Pac.  Rep. 
1083,  102  Pae.  Rep.  728;  Parkeraville 
etc.  Dist.  V.  Wattier,  48  Ore.  332,  86 
Pac.  Rep.  775;  Kaler  v.  Campbell,  13 
Ore.  596,  11  Pae.  Rep.  301;  Carson 
V.  Gentuer,  33  Ore.  512,  52  Pac.  Rep. 
506»  43  L.  R.  A.  130;  Brosnan  v. 
Harris,  39  Ore.  148,  65  Pao.  Rep.  867, 

54  L.  R.  A.  628,  87  Am.  St.  Rep.  649; 
Tolman  v.  Casey,  15  Ore.  83,  13  Pao. 
Rep.  669;  Speake  v.  Hamilton,  21  Ore. 
3,  26  Pae.  Rep.  855;  Dodge  v.  Marden, 
7  Ore.  456,  1  Morr.  Min.  Rep.  63; 
Britt  v.  Reed,  42  Ore.  76,  70  Pac.  Rep. 
1029;  Nevada  W.  Co.  v.  Bennett,  30 

■  Ore.  59,  45  Pac.  Rep^.  472,  60  Am.  St. 
Rep.  777;  Scott  v.  Toomey,  8  S.  D. 
639,  67  N.  W.  Rep.  838;  Lone  Tree 
D.  Co.  V.  Cyclone  D.  Co.,  15  S.  D.  519, 
91  N.  W.  Rep.  352 ;  Id.,  26  S.  D.  307, 
128  N.  W.  Rep.  596 ;  Driskill  v.  Rebbe, 
22  S.  D.  242,  117  N.  W.  Rep.  135; 
Thorpe  v.  Tenem  D.  Co.,  1  Wash.  566, 
20  Pae.  Rep.  588;  Geddis  v.  Parish, 
1  Wash.  587,  21  Pao.  Rep.  314;  Isaacs 
V.  Barber,  10  Wash.  124,  38  Pac.  Rep. 
871,  30  L.  E.  A.  665,  45  Am.  St.  Rep. 
772 ;  Miller  v.  Wheeler,  54  Wash.  429, 
103  Pao.  Rep.  641,  23  L.  R.  A.,  N.'S., 
1065. 
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The  same  rule  as  above  applies  in  the  more  arid  States  v/hich 
have  abrogated  the  common  law,  and  it  is  universally  held  that 
one  who  takes  possession  of  unoccupied  public  land  does  so  subject 
to  existing  conditions  as  to  the  appropriation  of  water  and  rights 
of  way  for  ditches  and  canals  thereover.  ^^  In  the  patents  issued 
by  the  Government  there  are  now  clauses  to  the  effect  that  the 
land  is  taken  subject  to  all  vested  rights  to  the  appropriations  of 
water  and  rights  of  way  for  diteli,fs  and  canals.  Although  where 
the  patent  did  not  reserve  any  right  to  the  water  or  to  the  ditch, 
the  rights  of  a  prior  appropriator  and  his  successors  in  interest 
are  protected.  This  is  the  rule,  whether  the  patentee  receives  his 
patent  from  the  Government  ^  or  from  a  State.  ^^ 

§  815.  Riparian  rights  vested  prior  to  appropriations  give 
the  better  title. — In  those  States  which  enforce  both  the  Arid 
Region  Doctrine  of  appropriation  and  the  common  law  of  riparian 
rights,  1  in  all  controversies  between  the  rights  acquired  under 
these  respective  laws,  the  time  when  either  right  accrues  must 
determine  the  superiority  of  title  as  between  the  conflicting  claim- 
ants.2  Hence  it  follows  that,  where  the  inception  of  title  of  a 
riparian  owner  to  the  lands,  through  or  adjoining  which  a  stream 
or  other  source  of  water  supply  flows,  is  prior  in  time  to  the  in- 
ception of  a  claim  by  appropriation  of  the  waters  of  the  stream, 
the  appropriator  can  not  acquire  any  right,  by  appropriation 
merely,^  to  the  injury  of  the  rights  of  the  riparian  owner.     In 

11  Miller  v.  Douglas,  7  Ariz.  41,  13  Parkersville  etc.  Dist.  v.  Wattier, 
60  Pac.  Rep.  722;  Hill  v.  Leormand,  48  Ore.  332,  86  Pac.  Eep.  775;  Car- 
2  Ariz.  354,  16  Pae.  Rep.  266;  Drake  son  v.  Gentner,  33  Ore.  512,  52  Pac. 
V.  Earhart,  2  Idaho  750,  23  Pae.  Rep.  Eep.  506,  43  L.  E.  A.  130;  Jones  v. 
541;  Le  Quine  v.  Chambers,  15  Idaho  Adams,  19  Nev.  78,  6  Pac.  Eep.  442, 
405,  98  Pae.  Eep.  415,  21  L.  E.  A.,  3  Am.  St.  Rep.  788;  Isaacs  v.  Barber, 
N.  S.,  76 ;  Tynon  v.  Despain,  22  Colo.  10  Wash.  124,  38  Pae.  Eep.  871,  30 
240,  43  Pac.  Eep.  1039 ;  Larimer  etc.  L.  R.  A.  665,  45  Am.  St.  Eep.  772. 
Co.   V.   People,   8   Colo.   614,   9   Pac.  See,  also,  cases  cited,  supra. 

Rep.  794;  Coffin  v.  Left  Hand  Ditch  i  For    list   of    States   having   both 

Co.,  6  Colo.  443;  Trambley  v.  Luter-  laws,  see  Sees.  507,  621. 

man,  6  N.  M.  15,  27  Pac.  Rep.  312;  2  See  previous  Sees.  812-814. 

Lehi  Irr.  Co.  v.  Moyle,  4  Utah  327,  s  For  rights  by  adverse  use  and  pre- 

9  Pac.  Eep.  867.  scription  as  against  a  riparian  appro- 

12  For  appropriations  made  prior'  to  priator,  see  Sees.  1039,  1040. 
riparian  rights,  and  before  statute,  see  For  right  by  eminent  domain,  see 
Sec.  813.  Sees.  1059-1098. 
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this  case,  following  the  general  rule,  the  riparian  owner  being 
first  in  time  has  the  superior  right.  As  was  said  by  the  Supreme 
Court  of  the  United  States  in  deciding  this  question,  "No  subse- 
quent attempt  to  take  the  water  only  can  override  the  prior  ap- 
propriation of  both  land  and  water."*  This  rule  originated  at 
an  early  day  in  California  in  the  cases  of  Irwin  v.  Phillips,^  and 
Crandall  v.  "Woods,®  and  the  ruling  in  these  cases  was  affirmed  in 
what  may  be  considered  the  leading  case  in  that  State  upon  this 
subject — the  often  cited,  greatly  criticised,  and  much  misunder- 
stood case  of  Lux  v.  Haggin.''^  And,  since  the  decision  in  the  latter 
case,  the  law  may  be  regarded  as  settled  in  that  State  that  both 
the  law  of  appropriation  and  the  common  law  of  riparian  rights 
may  exist  together  in  that  State,  at  least;  and,  as  against  each 
other,  the  right  which  was  instituted  first  in  time  under  one  sys- 
tem is  superior  and  paramount  to  a  claim  instituted  subsequently 
under  the  other  system  in  and  to  the  use  of  the  waters  of  the 
same  stream.^  But  this  rule  is  not  a  peculiar  characteristic  of  the 
laws  of  California.  Other  States',  upon  the  Pacific  Coast  or  in  the 
Middle  "West,  have  adopted  the  same  rule.    In  fact,  it  is  now  the 

4  Sturr  V.  Beck,  133  XT.  S.  541,  33  L.      ing  Kinney  on  Irr.,  1st  Ed.,  Sees.  212- 
Ed.  761,  10  Sup.  Ct.  Eep.  350.  220. 

As  to  the  extent  of  the  right  of  the  See,   also,   Hargrave   v.    Cook,    108 

ripaiian   owner,   see   discussion  under  Cal.  72,  41  Pae.  Eep.  18,  30  L.  E.  A. 

subject  of  mixed  rights  on  the  same  390;  Vernon  Irr.  Co.  v.  Los  Angeles, 

stream,  Sees.  818-823.  106  Cal.  237,  39  Pae.  Eep.  762;  Van 

5  5  Cal.  140,  63  Am.  Dee.  113,  15  Bibber  v.  HUton,  84  Cal.  585,  24  Pae. 
Morr.  Min.  Eep.  178.  Eep.  308,  598;  Bathgate  v.  Irvine,  126 

6  8  Cal.  136,  1  Morr.  Min.  Eep.  604.  Cal.  135,  58  Pae.  Eep.  442,  77  Am.  St. 

7  69  Cal.  255,  4  Pae.  Eep.  919,  10  Eep.    158 ;    Alta   Land   &   W.    Co.   v. 
Pae.  Eep.  674.  Hancock,   85   Cal.   219,   24  Pae.   Eep. 

8  That  the  two  may  exist  in  same  645,   20   Am.   St.   Eep.   217 ;    Eice   v. 
State,  see  Sees.  507,  621.  Meiners,   136  Cal.   292,  68  Pae.  Eep. 

See,   also,   MeGuire   v.   Brown,    106  817;    Modoc   etc.   Co.    v.    Booth,    102 

Cal.    660,    670,    39    Pae.    Eep.    1060,  Cal.  151,  36  Pae.  Eep.  431;  Baxter  v. 

30   L.   E.   A.    384,   where   the   Court,  Gilbert,   125   Cal.    580,   58   Pae.   Eep. 

after   referring    to    the    rule   as   laid  129 ;     Duckworth  t.   Watsonville   etc. 

down  by  the  Supreme  Court  of  the  Co.,  150  Cal.  520,  89  Pao.  Eep.  338; 
United  States,  in  the  case  of  Sturr  v.    '  Id.,  158  Cal.  206,  110  Pao.  Eep.  927; 

Beck,    supra,    said:     "The   views    of  Bliss  v.  Kaweah  etc.  Co.,  65  Cal.  502, 

that  Court,  as  those  of  the  tribunal  of  4  Pae.  Eep.  507;  Barrows  v.  Pox,  98 

last  resort,  in  eases  of  this  impression,  Cal.  63,  32  Pae.  Eep.  811. 
of  course,  must  prevail."     Also,  cit- 
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universal  rule  of  all  of  the  "Western  States  which  have  the  dual 
systems  of  laws  governing  water  rights.^ 

It  was  held,  in  a  South  Dakota  case/"  that  riparian  owners  who 
located  on  claims  in  1876,  and  were  residing  thereon  on  Feb- 
ruary 28,  1877,  when  the  lands  were  opened  to  public  settlement, 
and  continued  to  reside  thereon  until  after  patents  were  issued  to 
them,  had  a  claim  to  the  water  rights  prior  to  the  water  rights 
located  in  1878  by  another,  the  patents  relating  back  to  the  date 
of  the  settlement,  so  that  a  provision  in  the  patents  that  they  were 
subject  to  vested  and  accrued  water  rights  did  not  apply. 

This  rule  applies  to  all  riparian  lands,  whether  they  be  the 


9  For  list  of  States  having  both  sys- 
tems, see  Sees.  507,  621. 

See,  also,  Crawford  Co.  v.  Hatha- 
way (Hall),  67  Neb.  325,  93  N.  W. 
Eep.  781,  60  L.  E.  A.  889,  108  Am. 
St.  Eep.  647,  where  it  is  held  that  the 
common  law  of  riparian  rights  is  un- 
derlying and  fundamental,  and  takes 
precedence  of  appropriations  of  water 
if  pri»r  in  time.  Meng  v.  Coffey,  67 
Neb.  500,  93  N.  W.  Eep.  713,  60  L. 
E.  A.  910,  108  Am.  St.  Eep.  697) 
Cline  V.  Stock,  71  Neb.  70,  98  N.  W. 
Eep.   454,   102  N.  W.  Eep.   265. 

"The  right  to  appropriate  water 
for  mining  and  agricultural  purposes 
from 'water  courses  on  the  public  dtj- 
main  is  sanctioned  by  Acts  of  Con- 
gress, and  recognized  by  all  the 
Courts;  but,  when  the  Government 
ceases  to  be  sole  proprietor,'  the  right 
of  the  riparian  owner  attaches,  and 
can  not  be  subsequently  invaded  in 
those  States  where  the  common  law 
doctrine  of  riparian  rights  prevails." 
Nesalhous  v.  Walker,  45  Wash.  621, 
88  Pae.  Eep.  1032. 

See,  also,  Benton  v.  Johncox,  17 
Wash.  277,  49  Pac.  Eep.  495,  39  L.  E. 
A.  107,  61  Am.  St.  Eep.  912;  Sander 
V.  Wilson,  34  Wash.  659,  76  Pac.  Eep. 
280. 

Title  by  relation  gives  the  first  set- 


tler upon  the  public  land  the  priority 
of  possession  of  the  water  flowing 
through  the  same,  though  he  may 
never  appropriate  the  water  to  a  bene- 
ficial use.  Brown  v.  Baker,  39  Ore. 
66,  65  Pac.  Eep.  799,  66  Pac.  Eep. 
193. 

See,  also,  Faull  v.  Cooke,  19  Ore. 
455,  26  Pae.  Eep.  662,  20  Am.  St. 
Eep.  836;  Cole  v.  Logan,  24  Ore.  304, 
33  Pae.  Eep.  568;  Larsen  v.  Oregon 
etc.  Co.,  19. Ore.  240,  23  Pac.  Eep. 
974;  Johnson  v.  Bridal  "Veil  L.  Co., 
24  Ore.  182,  33  Pac.  Eep.  528. 

Settlers  on  the  public  land,  by  as- 
serting their  right  to  water  for  irri- 
gation by  reason  of  their  priority  of 
appropriation,  thereby  waive  their  ri- 
parian rights.  Davis  v.  Chamberlain, 
51  Ore.  304,  98  Pac.  Eep.  154. 

See,  also.  Lone  Tree  D.  Co.  v.  Cy- 
clone D.  Co.,  15  S.  D.  519,  91  N.  W. 
Eep.  352;  Id..,  26  S.  D.  307,  128  N.  W. 
Eep.  596;  Scott  v.  Toomey,  8  S.  D. 
639,  67  N.  W.  Eep.  838;  Thorp  v. 
Freed,  1  Mont.  651;  Clark  v.  Allaman, 
71  Kan.  206,  80  Pac.  Eep.  571,  70  L. 
E.  A.  971;  IT.  S.  etc.  Co.  v.  Gallagos, 
89  Fed.  Eep.  769,  32  C.  C.  A.  470, 
61  U.  S.  App.  13;  Nippel  v.  Forker, 
9  Colo.  App.  106,  47  Pae.  Eep.  766, 
26  Colo.  74,  56  Pac.  Eep.  577. 

10  Bed  water  Land  &  Canal  Co.  v. 
Jones,  26  S.  D.  466,  130  N.  W.  Eep,  85. 
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lands  of  settlers  who  acquire  their  lands  under  some  of  the  land 
laws  of  the  United  States,^^  the  claims  of  miners,!^  or  the  lands 
held  by  a  railroad  company  under  a  Congressional  grant.  ^^ 

The  riparian  rights  of  settlers  will  attach  to  the  surplus  water 
flowing  in  a  stream  over  and  above  prior  appropriations,  and  such 
riparian  rights  to  the  surplus  water  can  be  successfully  claimed 
over  the  claims  of  appropriators  attempting  to  appropriate  the 
water  from  the  same  stream.  1* 

In  all  States,  whether  they  recognize  the  common  law  of  ripa- 
rian rights  or  not,  all  prior  grants  of  land  are  protected  against 
the  invasion  of  subsequent  parties  attempting  to  acquire  rights  of 
way  thereover,  unless  such  rights  of  way  shall  be  acquired  in  some 
lawful  manner  by  contract,  prescription,  or  by  eminent  domain.  ^^ 

§  816.  Vested  riparian  rights  in  those  States  which  afterward 
abrogated  the  common  law  rule. — Many  of  the  States  and  Terri- 
tories of  the  "West,  upon  the  theory  that  the  common  law  rule  was 
inapplicable  to  their  conditions,  by  constitutional  provisions,  stat- 
ute, or  by  court  decisions,  entirely  abrogated  riparian  rights,  as 
they  had  the  power  to  do,  and  in  lieu  thereof  adopted  the  Arid 
Region  Doctrine  of  appropriation.  ^  The  adoption  of  the  new 
rule  could  not  and  did  not  have  the  eifect  of  abolishing  riparian 
rights  which  had  already  accrued  and  vested,  but  only  prevented 
the  acquisition  of  such  rights  in  the  future.  The  substitution  of 
the  law  of  appropriation,   instead  of  the  common  law   rule   of 

11  For  the  methods  of  the  acqui-  For  cause  of  abolishing,  see  Sees, 
sition  of  lands  by  settlers,  see  Sees.      588,  593. 

432-445.  "While  this  is  undoubted,  and  the 

12  Jennison  v.  Kirk,  98  U.  S.  453,  rule  obtains  in  those  States  in  the 
25  L.  Ed.  240,  4  Morr.  Min.  Bep.  504;  Union  which  have  simply  adopted  the 
Lehigh  v.  Independent  T>.  Co.,  8  Cal.  common  law,  it  is  also  true  that  as  to 
323,  12  Morr.  Min.  Eep.  97.  every   stream   within   its   dominion   a 

13  For  rights  under  Congressional  State  may  change  this  common  law 
grants,  see  Sees.  427,  428,  805-809.  rule  and  permit  the  appropriation  of 

14  For  discussion  under  mixed  rights  the  flowing  waters  for  such  purposes 
on  the  same  stream,  see  Sec.  823.  as    it    deems    wise."     V.    S.    v.    Rio 

15  For  rights  of  way  over  private  Grande  Dam  &  Irr.  Co.,  174  U.  S.  690, 
land,  see  Sees.  972-993.  43  L.  Ed.  1136,  19  Sup.  Ct.  Eep.  770. 

1  For  list   of   States   abolishing  ri-  See,  also,  Kansas  v.  Colorado,   206 

parian  rights,  see  Sees.  507,  621.  TJ.  S.  46,  51  L.  Ed.  958,  27  Sup.  Ct. 

For  right  to  abolish,  see  Sees.  586-  Eep.  665. 
594. 
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riparian  ownership,  is  applicable  only  to  those  waters  in  the  State 
which  are  unappropriated;  or,  in  other  words,  which  have  not  be- 
come the  property  of  riparian  proprietors.^  Hence  it  follows  that, 
even  in  those  States  which  have  abolished  riparian  rights  there  may 
be  old  rights  of  this  nature  which  the  new  rule  can  not  affect.  As 
between  these  early  rights  and  rights  claimed  by  appropriation  the 
same  rule  of  priority  applies,  that  the  one  which  was  first  in  time 
has  the  superior  right.  ♦ 

§  817.  Appropriations  and  riparian  rights — Effect  of  Desert 
Land  Act  of  1877.^ — Section  1  of  the  Desert  Land  Act  of  March  3, 
1877,1  among  other  things,  provided:  "And  all  surplus  water 
over  and  above  such  actual  appropriation  and  use,  together  with 
the  water  of  all  lakes,  rivers,  and  other  sources  of  water  supply, 
shall  remain  and  be  held  free  for  the  appropriation  and  use  of 
the  public  for  irrigation,  mining,  and  manufacturing  purposes, 
subject  to  existing  rights."  It  is  viewed  by  some  authorities  that 
this  provision  abolished  even  "the  so-called  modified  doctrine  of 
riparian  rights,  "^  as  to  all  lands  through  which  non-navigable 
streams  flow,  the  title  to  which  has  been  acquired  from  the  Gov- 
ernment of  the  United  States  since  the  passage  of  that  Act,  even 
in  those  Western  States  which  had  theretofore  adhered  to  this 
common  law  rule  as  one  of  their  dual  systems  of  laws  governing 
the  use  of  the  waters  flowing  within  their  respective  boundaries; 
and,  that  thereafter  all  waters  flowing  within  the  boundaries  even 
of  these  States  were  subject  to  the  law  of  appropriation  only.3 
We  do  not  believe  that  this  is  the  correct  construction  to  give  to  the 

2  Crawford  v.  Hathaway  (HaU),  67  proprietors  the  right  to  use  water  for 

Neb.  325,  93  N.  W.  Eep.  781,  60  L.  irrigation  as  to  all  lands  through  which 

E.  A.  889,  108  Am.  St.  Eep.  647.  non-navigable  streams  flow,   the  title 

1  6  Fed.  Stat.  Ann.,  1905,  p.  392 ;  to  which  has  been  acquired  since  the 
2  TJ.  S.  Comp.  Stat.,  1901,  p.  1548;  passage  of  the  Act.  .  .  .  And  it  is 
19  Stat.  L.  377.  at  least  a  debatable  question  whether, 

Per  Act  and  construction  thereof,  by  the  language  quoted.  Congress  did 

see  Sec.  622.  not  intend  to  recognize  and  assent  to 

2  For  modified  doctrine,  see  Sees.  the  appropriation  of  such  waters  in 
508-512.  contravention  to  the  common  law  doe- 

8  "  It  is  a  serious  question  whether  trine  of  riparian  rights  as  to  persons 

the  Desert  Land  Act  does  not  abolish  subsequently  acquiring  title  from  the 

the  so-called  modified  doctrine  of  ri-  United  States."     Williams  v.  Altnow, 

parian  rights,  which  gives  to  riparian  51  Ore.  275,  95  Pao.  Eep.  200. 
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provisions  quoted  in  the  Act  of  1877.  The  trouble  seems  to  be 
in  confusing  the  rights  of  the  United  States  as  the  proprietor  and 
as  sovereign.  To  be  sure,  the  United  States  was  primarily  the 
owner  and  proprietor  of  both  the  public  lands  and  the  waters 
flowing  over  them.  The  Government  is  still  the  owner  and  pro- 
prietor of  all  the  surplus  waters  flowing  over  its  lands,  to  which 
vested  rights  have  not  attached.  But  the  United  States  has  not 
the  sovereign  control  over  waters  which  flow  within  the  bound- 
aries of  a  certain  State,  except  so  far  as  it  has  reserved  the 
waters  of  the  natural  streams  for  the  general  use  of  the  public 
for  navigation,*  and  for  its  own  uses  as  a  riparian  owner  or  other- 
wise upon  the  Government  reservations  and  lands  used  by  the 
Government  itself  for  some  purpose.^  "We  do  not  believe  that 
Congress  has  the  power  to  abolish  the  law  of  riparian  rights  either 
in  the  Western  or  Eastern  States,  where  a  State  by  its  laws 
has  declared  that,  governing  the  subject  of  waters,  the  common 
law  shall  be  followed.  The  sovereignty,  jurisdiction,  and  control 
over  all  waters  flowing  within  the  boundaries  of  a  State  are  left, 
with  the  exceptions  above  mentioned,  to  the- laws  of  that  State 
upon  its  admission  to  the  Union.  That  State  may  adopt  the  com- 
mon law  as  it  is  strictly  construed  in  England  and  in  the  Eastern 

Citing  U.  S.  V.  Eio  Grande  Irr.  Co.,  makes  it  unnecessary  to  decide  whether 

174  tr.  S.  690,  43  L.  Ed.  1136,  19  Sup.  lands    in    the    arid    region,    patented 

Ct.  Eep.  770.  after  the  Act  of  March  3,  1877,  Chap. 

"We   are   of   the   opinion   that   all  107,  19  Stat.  L.  377,  2  IT.  S.  Comp. 

lands  settled  upon  after  the  date  of  Stat.,  1901,  p.  1548,  are  not  accepted 

the  latter  Act  (that  of  1877)  were  ae-  subject  to   the  rule   that   priority   of 

cepted  with  the  implied  understanding  appropriation  gives  priority  of  right 

that  the 'first  to  appropriate  and  use  by  virtue  of  that  Act,  construed  with 

the  water  for  the  purposes  specified  the  Eev.  Stat.,  See.  2339,  U.  S.  Comp. 

in  the  Act  should  have  the  superior  Stat.,  1901,  p.  1437."     And  referring 

right  thereto."     Hough  v.  Porter,  51  to  the  above  decision  in  the  Hough  v. 

Ore.  318,  372,  98  Pac.  .Eep.  1083,  95  Porter   case,   the   Court   said:     "The 

Pac.  Eep.  732,  102  Pac.  Eep.  728.  Supreme  Court  of  Oregon  has  rendered 

In  the  recent  case  decided  by  the  a '  decision  to  that  effect  on  plausible 

Supreme  Court  of  the  United  States  grounds." 

of  Boquillas  Land  &  Cattle  Co.  v.  Cur-  4  For    the    right    of    protection    of 

tis,  213  U.  8.  339,  53  L.  Ed."  822,  29  navigation,  see  Sees.  341-357. 

Sup.  Ct.  Eep.  493;  Id.,  11  Ariz.  128,  5  Por    the    United    States  as  a  ri- 

89  Pac.  Eep.  504,  while  not  deciding  parian  owner,  see  Sec.  480. 

the   question   under   discussion,    said:  For  Governmental  use  upon  Indian 

"The  opinion  that  we  have  expressed  reservations,  see  See.  668. 
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States  of  this  country ;  it  may  adopt  the  modified  form  of  that  law, 
as  has  been  doiie  to  meet  the  peculiar  conditions  in  the  "Western 
States;  or,  upon  the  other  hand,  it  may  entirely  abolish  the  com- 
mon law  upon  the  subject  of  waters  and  adopt  in  lieu  thereof 
the  Arid  Region  Doctrine  of  appropriation  only;  or  again,  it  may 
adopt  both  the  common  law  and  the  doctrine  of  appropriation. 
But,  as  far  as  Congress  is  concerned,  it  can  not  force  any  partic- 
ular law  governing  waters  upon  ^y  State.  As  was  said  by  Mr. 
Justice  Brewer  in  the  case  of  Kansas  v.  Colorado,®  "It  may  deter- 
mine for  itself  whether  the  common  law  rule  in  respect  to  riparian 
rights,  or  that  doctrine  which  obtains  in  the  arid  regions  of  the 
West  of  the  appropriation  of  waters  for  the  purposes  of  irrigation, 
shall  control.  Congress  can  not  enforce  either  rule  upon  any 
State."  Hence  it  must  follow  that  the  Desert  Land  Act  of  1877 
did  not,  nor  could  it,  abolish  the  common  law  of  riparian  rights 
in  a  State  where  that  law  had  been  adopted  as  at  least  one  of  the 
rules  of  law  governing  waters  within  its  boundaries.  The  only 
effect  that  that  Act  had,  or  could  have  had,  in  regard  to  the  sub- 
ject under  consideration,  was  to  emphasize  the  right  already 
granted  under  the  Act  of  1866  and  as  amended  in  1870,  to  the 
effect  that  the  surplus  waters  of  the  natural  streams,  or  other 
sources  of  water  supply,  flowing  over  the  public  lands  might  be 
taken  under  the  doctrine  of  appropriation,  as  far  as  the  rights  of 
the  Government  as  the  owner  thereof  were  concerned,  for  irrigation 
or  other  beneficial  purposes.'^ 

There  was  no  intent  upon  the  part  of  Congress  to  change,  nor 
could  it  change  by  the  Act  in  question,  the  rule  that  any  State  has 
the  right  to  govern  the  waters  vnthin  its  boundaries.  As  the 
owner  of  the  surplus  water  flowing  over  the  public  domain,  how- 
ever, the  effect  of  this  clause  in  the  Desert  Land  Act  was  merely 
for  the  Government  to  emphasize  the  fact  that  the  waters  flowing 
over  its  public  lands  were  subject  to  further  appropriation;  and 

6  206  U.  S.  46,  51  L.  Ed.  956,  27  found   in   the   several   enactments   of 

Sup.  Ct.  Eep.  655.  Congress,  beginning  with  the  Act  of 

See,  also,  upon  this  subject.   Sees.  July  26,  1866,  and  including  the  Des- 

593.  ert   Land   Act   of   March    3,    1877." 

T  "  If  any  consent   of  the  General  Farm  Investment  Co.  v.  Carpenter,  9 

Government  was  primarily  requisite  to  Wyo.  110,  61  Pae.  Eep.  258,  50  L.  E. 

the    inception    of    the    rule    of    prior  A.  747,  87  Am.  St.  B«p.  918. 
appropriation,   that   consent  is  to  be 
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in  doing  this  the  Government,  also  as  the  riparian  proprietor  of 
these  waters,  waived  its  right  to  the  undiminished  flow  of  the 
natural  streams,  in  order  that  these  appropriations  might  be  ef- 
feeted.8  But  as  far  as  changing  the  rule  in  any  State,  from  that 
of  the  common  law  of  riparian  rights  to  that  of  the  Arid  Kegion 
Doctrine  of  appropriation,  Congress  did  not  and  could  not,  for 
the  reason  that  this  right  has  been  entirely  left  to  the  various 
States  themselves.9 

§  818.  Mixed  rights  on  the  same  stream — Some  inconsisten- 
cies.— In  those  States  which  have  both  the  Arid  Region  Doctrine 
of  appropriation  and  the  common  law  of  riparian  rights,  ^  the  con- 
tinual clashing  between  these  two  rights  is  nowhere  so  apparent 
as  where  there  are  mixed  rights  on  the  same  stream  or  other  source 
of  supply.  This  may  seem  a  paradoxical  statement  to  those  who 
are  unfamiliar  with  the  conditions  in  this  Western  country  and 
the  laws  in  force  here  governing  the  use  of  the  waters  in  the 
natural  streams.  For,  under  the  strict  construction  of  the  com- 
mon law,  as  it  is  enforced  in  England  and  in  the  Eastern  States, 
a  riparian  proprietor  is  entitled  to  the  full  flow  of  the  stream  by 
his  land  as  it  was  wont  to  flow  by  Nature.  In  other  words,  he  is 
entitled  to  the  natural  flow  of  the  stream  undiminished  in  quan- 
tity and  undeteriorated  in  quality,  and,  when  his  riparian  rights 
have  once  attached,  subsequently  there  could  be  no  appropriation 
of  the  waters  of  the  stream  which  would  diminish  the  quantity 
naturally  flowing  therein.  But,  as  we  have  seen  in  a  previous  por- 
tion of  this  work,  the  common  law  of  riparian  rights  itself  has  been 
greatly  changed  and  modified  in  this  Western  country  to  meet 
the  conditions  here.^  In  all  of  the  Western  States  adhering  to  the 
common  law  the  water  may  be  diverted  from  its  natural  chan- 
nels and  used  for  irrigation  and  other  purposes  by  the  riparian 
owners,  which  uses  were  either  not  allowed  at  all  or  were  very 
reluctantly  granted  under  the  strict  enforcement  of  that  law.^ 

8  For  the  modern  Western  rule,  as  2  For  the  modification  of  riparian 
to  the  undiminished  flow  of  streams,      rights,  see  Sees.  509-513. 

see  See.  549.  *  ^o''  irrigation  as  a  riparian  right, 

9  See  See.  593.  see  Sees.  498-525, 
1  For  list  of  States,  see  Sees.  507, 

621. 
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And,  there  is  no  use  of  denying  the  fact,  in  this  Western  country 
the  rights  allowed  under  either  law  are  very  much  the  same,  and 
depend  largely  upon  the  same  rule,  and  that  is  the  application 
of  the  water  to  some  beneficial  use  or  purpose.  Or,  to  state  the 
rule  in  more  definite  language,  that  right  of  the  appropriator 
depends  upon  his  actual  use  of  the  water  to  some  beneficial  pur- 
pose, and  the  right  of  the  riparian  owner  depends  either  upon 
what  he  actually  uses,  or  upon  i^ai  he  might  use  for  some  such 
purpose.  Therefore,  water  being  an  exceedingly  scarce  article  in 
this  part  of  the  country,  compared  to  the  amount  which  might  be 
used  beneficially  if  there  were  plenty,  the  authorities  hold  that 
there  must  be  no  water  wasted,  or  permitted  to  run  to  waste, 
which  is  the  same  thing.  In  many  parts  of  the  country  the  very 
life  of  the  community  depends  upon  the  use  of  all  of  the  water 
flowing  in  the  streams.  Therefore,  the  time  has  long  since  passed 
when  a  riparian  owner  in  the  common  law  States  in  the  "West,  al- 
though prior  in  time  to  any  attempted  appropriations  from  the 
stream  running  by  his  land,  is  permitted  by  virtue  of  a  small  hold- 
ing of  land  near  the  mouth  of  the  stream,  which  flows  more  water 
than  he  can  possibly  use  on  his  land,  to  successfully  maintain  that 
the  surplus  of  the  water  over  and  above  the  amount  which  might 
be  used  by  him,  must  continue  to  flow  by  his  land,  and,  perhaps, 
be  wasted  in  the  sea,  and  that,  too,  regardless  of  the  needs  o^f  appro- 
priators  higher  up  ,on  the  stream.  And,  strange  as  it  may  seem, 
it  is  to  California  to  which  we  must  look  for  the  modification 
of  this  rule  of  riparian  rights,  as  it  is  to  California  to  which  we 
must  look  for  the  history  of  the  Arid  Region  Doctrine  of  ap- 
propriation.* And  it  is  that  State  which  first  held  so  tenaciously 
to  the  doctrine  that  both  the  law  of  appropriation  and  that  of 
riparian  rights  might  exist  together  in  the  same  jurisdiction  in  a 
sort  of  fraternal  relationship,  although  when  each  is  strictly  en- 
forced, on  principle,  they  are  as  antagonistic  as  it  is  possible  for 
two  laws  to  be — the  law  of  riparian  rights  holding  to  the  rule 
that  the  water  in  a  stream  must  continue  to  fiow  in  the  natural 
channel  as  it  was  wont  to  flow  by  Nature,  and  the  law  of  appropria- 
tion that,  in  order  to  acquire  a  right  to  the  use  of  the  water,  it 
must  be  diverted  from  the  natural  stream  and  applied  to  some 
beneficial  use  or  purpose.     In  the  following  sections  we  will  dis- 

4  For  histoiy  of  doctrine,  see  Sees.  595-626. 
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CUSS  the  law,  upon  the  subject  of  mixed  rights  upon  the  same  stream, 
as  it  is  today  held  by  the  courts.? 

§  819.  Mixed  rights — Appropriations  prior  to  vesting  of  ripa,- 
rian  rights. — "Where  there  are  appropriations  of  the  waters  of  a 
stream  before  the  vesting  of  any  riparian  rights,  of  course,  the 
appropriators  can  successfully  claim  the  full  amount  of  water  in 
the  order  of  their  priorities  to  the  extent  of  their  respective  ap- 
propriations.^ But  where,  after  certain  appropriations  have  been 
made,  the  riparian  rights  of  settlers  attach,  and  afterward  there 
are  other  appropriations  or  attempted  appropriations,  the  rights 
of  the  later  appropriators  must  be  made  in  some  method  known 
to  law,  as  against  the  rights  of  the  riparian  owners.  The  riparian 
right  of  a  settler  will  attach  to  the  surplus  of  the  water  of  the  same 
stream  from  which  there  are  prior  appropriations.  If,  however, 
the  prior  appropriators  do  not  use  the  whole  of  the  stream,  the 
riparian  rights  of  the  settler  will  attach  to  the  unused  surplus 
and  will  prevail  over  the  rights  claimed  by  the  later  appropria- 
tors.2  As  to  what  extent  the  riparian  owners  are  entitled  to  the 
full  flow  of  this  surplus  water,  as  against  the  subsequent  appro- 
priators, we  wiU  discuss  in  the  subsequent  sections  of  this  chapter.^ 

§  820.  Mixed  rights  —  Appropriations  subsequent  to  vested 
riparian  rights — Rule  in  California. — As  we  intimated  in  the 
previous  section,  ^  the  tendency  of  the  courts  in  their  later  deci- 
sions in  the  Western  common  law  States  is  more  and  more  toward 
the  rule  that  the  extent  of  a  claim  to  the  use  of  the  waters  of 
the  natural  streams,  either  under  the  common  law  as  modified  to 
suit  the  conditions  of  the  country,  or  under  the  law  of  appro- 
priation, depends  largely  upon  the  application  of  the  water  to  some 
beneficial  use  or  purpose;  and,  that  the  application  of  either  law 
in  this  respect  was  very  much  the  same.^    This  is  especially  true, 

6  See  Sees.  818-823.  •  v.  Watson  Slough  D.  Co.,  16  Idaho  484, 

1  For  amount  of  water,  see  Sees.  101  Pae.  Eep.  1059,  133  Am.  St.  Kep. 
866-877.  125. 

2  Peregoj  t.  McKiasick,  79  Cal.  572,  3  See  Sees.  820-823. 
21  Pao.  Eep.   967 ;   Barrows  v.   Fox,  1  See  Sees.  509-513. 

98  Cal.  63,  32  Pae.  Eep.  811;  Fault-  2  For  the  application  6f  the  water 

ner  y.  Eondoni,  104  Cal.  140,  37  Pae.  to  some  beneficial  use  under  the  doc- 

Eep.  883 ;  Avery  v.  Johnson,  59  Wash,  trine  of  appropriation,  see  Sees.  725- 

332,  109  Pae.  Eep.  1028;  Hutchinson  729. 
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as  we  shall  see  in  a  subsequent  portion  of  this  work,  where  in- 
junctive relief  is  sought  by  a  riparian  owner  to  prevent  the  appro- 
priators  above  on  the  same  stream  from  interfering  with  the  nat- 
ural flow  of  the  stream  by  the  land  of  the  owner,  or  in  actions  for 
damages  for  diverting  the  water,  and  where  he  either  does  not  use 
the  water  at  all,  or  uses  but  a  small  quantity.^  This  we  deem  to  be 
the  correct  rule  and  one  tending  to  effect  the  utmost  use  of  the 
Water  without  waste.*  In  sectiolls  of  the  country  where  irriga- 
tion is  greatly  needed,  and  where  large  tracts  of  land  are  com- 
paratively worthless  unless  the  water  is  applied  to  the  same,  it  is 
true  that  where  there  are  mixed  rights  on  the  same  stream  it  is 
difficult  to  lay  down  any  definite  rule  as  to  the  extent  of  riparian 
rights  which  will  be  applicable  to,  and  cover,  all  eases.  It  seems 
clear,  however,  that  in  no  case  should  a  riparian  owner  be  per- 
mitted to  demand,  as  of  right,  that  the  natural  flow  of  the  stream 
be  not  interfered  with,  when  the  water  is  needed  by  appropriators 
above,  simply  because  the  riparian  owner  wishes  to  see  the  stream 
flow  by  or  through  his  land  undiminished  in  quantity.  In  other 
words,  a  riparian  owner  ought  not  to  be  permitted  to  successfully 
claim  the  "undiminished  flow"  of  a  stream  as  a  riparian  right, 
under  the  strict  construction  of  the  common  law,  and  thereby  pre- 
vent the  actual  use  of  the  water  of  the  stream  by  appropriators 
above,  when  the  amount  diverted  by  them  would  not  be  used,  by 
the  former,  and  would  cause  no  loss  or  injury  to  him  or  to  his 
land,  present  or  prospective,  but  would  greatly  benefit  the  parties 
diverting  it.  The  leading  case  holding  to  this  view,  and  the  one 
most  often  cited,  is  that  of  Modoc  Land  etc.  Co.  v.  Booth,**  and  was 
decided  by  the  California  Supreme  Court  in  1894.  Since  that 
time  this  decision  has  been  followed,  not  only  by  some  of  the  later 
decisions  by  the  California  courts,  but  also  by  the  courts  of  the 
other  Western  common  law  States,  and  the  same  principle  an- 
nounced.^    And  again,  where  the  riparian  owner  has  use  for  a 

3  For   injunctive    relief,    see    Chap.  Court,   in  refusing  an  injunction,   in 

81.  an    action   brought   by    the   plaintiff, 

For  actions  for  damages  by  riparian  said:  "There  is  no  evidence  or  find- 
owners,  see  Chap.  83.  ing  that  its  lands  are  susceptible  of 

*  For  wasting  water,  see  Sees.  911-  cultivation,   or   can  be  made  produc- 

816.  tive,   or   that   plaintiff   is   or   can  be 

4a  102  Cal.  151,  36  Pac.  Eep.  431.  injured  as  to  its  riparian  lands,  though 

6  In    a    later    California    case,    the  deprived  of  all  the  water  flowing  in 
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certain  amount  of  the  water  of  the  stream,  instead  of  strictly  en- 
forcing the  common  law  rule  of  permitting  all  of  the  water  to 
flow  by  his  land,  the  California  court  in  a  recent  case  held  that,  to 
authorize  an  award  to  a  riparian  owner  to  take  water  from  the 
stream  for  irrigation,  the  owner  must  plead^  his  riparian  rights, 
the  amount  of  his  irrigable  lands,  and  the  amount  of  water  rea- 
sonably necessary  for  his  use  thereon.  ^  Again,  in  a  case  decided 
in  the  Supreme  Court  of  that  State  in  1908,''  in  which  Mr.  Justice 
McParland  rendered  the  opinion,  who,  by  the  way,  dissented  to 
the  decision  in  the  Modoc  case,^  a  still  more  advanced  step  was 
taken,  and  it  was  held  that  the  patentee  of  land  situated  on  a 
stream,  in  a  State  where  the  common  law  of  riparian  ownership 
prevails  to  the  full  extent,  would  have  the  right  to  have  the  water 
of  the  stream  flow  down  to  his  land  without  any  material  diminu- 


the  stream."  Vernon  Irr.  Co.  v.  City 
of  Los  Angeles,  106  Cal.  237,  39  Pae. 
Eep.  762. 

Biparian  rights  can  only  entitle  the 
owner  to  a  reasonable  use  of  the  water 
on  his  land.  Senior  v.  Anderson,  130 
Cal.  290,  62  Pae.  Eep.  563. 

See,  also,  Montecito  etc.  Co.  v.  Santa 
Barbara,  151  Cal.  377,  90  Pae.  Eep. 
935;  Id.,  144  Cal.  578,  77  Pae.  Eep. 
1113 ;  Harris  v.  Harrison,  93  Cal.  676, 
29  Pae.  Eep.  325 ;  Gould  v.  Eaton,  117 
Cal.  539,  49  Pae.  Eep.  577,  38  L.  R. 
A.  181;  Fifield  v.  Spring  Val.  "Water 
Works,  130  Cal.  552,  62  Pae.  Eep. 
1054. 

But  see  Anaheim  W.  Co.  v.  Fuller, 
150  Cal.  327,  88  Pae.  Rep.  978,  11  L. 
R.  A.,  N.  S.,  1062,  where  it  is  held 
that  a  wrongful  diversion  of  the 
waters  of  a  stream  will  be  restrained 
at  the  instance  of  a  person  having  ri- 
parian rights  in  the  stream,  although 
no  actual  damages  are  averred  or 
proved. 

See,  also,  Huffner  v.  Sawday,  153 
Cal.  86,  94  Pae.  Rep.  424. 

s  Wutchumna  etc.  Co.  v.  Pogue,  151 
Cal.  105,  90  Pae.  Eep.  362. 


'He  (plaintiff)  did  not,  however, 
that  he  was  entitled  as  a  ri- 
parian owner  to  any  definite  quantity 
of  water  for  the  irrigation  of  his 
riparian  lands,  nor  did  he  allege  any 
facts  showing  or  tending  to  show  what 
proportion  of  the  waters  of  the  stream 
he  could  reasonably  exhaust  for  that 
purpose."  Riverside  Water  Co.  t. 
Gage,  89  Cal.  410,  26  Pae.  Eep.  889. 

And,  in  a  very  recent  case,  where  it 
was  alleged  that  "many  of  said  par- 
ties are  owners  of  land  through  which 
said  stream  flows,"  it  was  held  that 
the  answer  was  uncertain  in  not  al- 
leging which  of  said  defendants  are 
owners  of  riparian  land  or  the  quan- 
tity of  water  required  for  any  of 
their  lands  as  such  riparian  owners. 
Strong  v.  Baldwin,  154  Cal.  150,  97 
Pae.  Eep.  178,  129  Am.  St.  Eep.  341; 
Id.,  137  Cal.  432,  70  Pae.  Eep.  288. 

Wiggins  V.  Muscupiabe  etc.  Co.,  113 
Cal.  182,  45  Pae.  Rep.  160,  32  L.  R. 
A.  667,  54  Am.  St.  Eep.  337;  Saa 
Luis  W.  Co.  V.  Estrada,  117  Cal.  168, 
48  Pae.  Eep.  1075. 

7  Los  Angeles  v.  Los  Angeles  etc. 
Co.,  152  Cal.  645,  93  Pae.  Eep.  869. 

8  Su^ra, 
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tion  in  quantity;  but  such  right  would  not  accrue  to  a  patentee! 
of  land  in  an  arid  region  of  a  Western  State  where  irrigation  is 
necessary  to  successful  agriculture.  Again,  in  a  ease  decided  in 
1909  by  the  same  eourt,^  it  was  asserted  by  the  plaintiffs  that 
under  the  common  law  rule  the  riparian  proprietor  had  the  right 
to  the  full  flow  of  the  stream  in  its  natural  course  through  his 
land.io  But  the  Court,  by  Mr.  Justice  Shaw,  said :  "It  is  obvious, 
of  course,  that,  if  this  supposed  rule  were  strictly  enforced  against 
riparian  owners,  as  well  as  appropriators,  the  waters  of  the  streams 
in  the  State  could  not  be  used  at  aU,  but  would  flow  to  the  sea,  or 
until  they  disappeared  in  the  sands  and  washes,  without  benefit  to 
any  one,  except  in  the  few  instances  where  flood  waters  might  escape 
and  flow  upon  lands  situated  similarly  to  those  of  the  plaintiffs. 
The  rule  is  evidently  not  suited  to  the  conditions  of  a  dry  climate, 
such  as  we  have  in  this  State."  Again,  the  California  court,  in  a 
case  decided  in  1910,^1  held  that  even  if  at  common  law  or  under 
the  civil  law  it  was  a  part  of  the  usufructuary  right  of  the  riparian 
proprietor  to  have  the  water  flow  by  his  lands  for  no  purpose  than 
to  afford  him  pleasure  in  its  prospect,  such  was  not  the  present 
rule  of  decision  in  that  State.  And  the  Court  further  held  that  a 
lower  riparian  owner  must  show  damage  to  justify  a  court  of 
equity  in  restraining  an  upper  claimant  from  his  beneficial  use 
of  the  water.i2 
And  these  later  decisions  practically  overruled  all  previous  de- 

»  Turner  T.   James   Canal   Co.,   155  etc.  Co.,  158  Cal.  626,  112  Pac.  Eep. 

Cal.  82,  99  Pae.  Eep.  520,  22  L.  E.  A.,  182,  35  L.  E.  A.,  N.  S.,  832. 

N.  S.,  401,  132  Am.  St.  Eep.  59,  17  12  See,  also,  the  Western  theory  as 

Am.  &  Bng.  Ann.  Cas.  823.  to  the  undiminished  flow,  in  Sec.  549. 

10  And  the  Court  said :  ' '  The  cases  Eight  of  riparian  proprietors  to  in- 
are  numerous  wherein  the  right  of  a  junction.  Chap.  81. 

riparian  proprietor  to  have  the  stream  Eight    of    riparian    proprietors    to 

flow  to  his  land  undiminished  by  any  damages.  Chap.  83. 
diversion    made    by    an    appropriator  See,  also,   Fifield  v.  Spring  "Valley 

for  use  on  non-riparian  lands  has  been  Water  Works,  130  Cal.  552,  62  Pac. 

declared.     Among  them  may  be  cited  Eep.   1054;   Miller  &  Lux  v.  Madera 

Lux  V.  Haggin,  69  Cal.  396,  4  Pac.  Canal  Co.,  155  Cal.  59,  99  Pac.  Eep. 

Eep.  919,  10  Pae.  Eep.  674;  Heilbron  502,  22  L.  E.  A.,  N.  S.,  391;  Mentone 

V.  Last  Chance  etc.  Co.,  75  Cal.  117,  Irr.  Co.  t.  Eedlands  etc.  Co.,  155  Cal. 

17    Pac.    Eep.   65,    and   Heilbron  v.  323,  100  Pac.  Eep.  1082,  22  L.  E.  A., 

Fowler  etc.  Co.,  75  Cal.  426,  17  Pac.  N.  S.,  382,  17  Am.  &  Eng.  Ann.  Cas. 

Eep.  535,  7  Am.  St.  Eep.  183."  1222. 

11  San  Joaquin  etc.  Co.  t.  Fresno 
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cisions  of  the  California  courts  holding  to  the  right  of  a  riparian 
owner  to  the  full  flow  of  the  waters  of  a  stream  through  his  lands, 
and  especially  those  cited  by  the  Court,  as  set  forth  in  our  note, 
and  which  include  the  case  of  Lux  v.  Haggin,  so  long  relied  upon 
and  so  many  times  cited  to  sustain  the  riparian  right  of  a  pro- 
prietor to  this  flow.  From  these  cases  it  is  very  evident  that  it  is 
the  tendency  of  the  California  court  to  still  further  limit  the 
right  of  the  riparian  proprietor  to  the  flow  of  the  water  of  natural 
streams  by  or  through  his  lands  to  .either  the  water  which  he  actu- 
ally uses,  or  to  the  amount  which  he  might  use  for  some  beneficial 
purpose.  And,  as  the  country  is  fast  becoming  settled  up  and  the 
demand  for  water  is  each  year  becoming  greater  and  greater,  we 
believe  that  the  time  is  not  far  distant  when  the  courts  will  hold 
that  the  riparian  owner's  right  to  have  the  water  of  a  stream  flow 
down  to  his  land,  as  against  appropriations  above  him  from  the 
same  stream,  will  depend  upon  the  amount  which  he  actually  ap- 
plies to  a  beneflcial  use  or  purpose,  upon  the  principle  that  his 
right  to  the  water  is  simply  usufructuary ;  and,  if  he  does  not  use 
the  water,  it  is  an  abandonment  of  this  right,  and  others  may  take 
the  water  who  will  use  it.^^  This  ruling  would  then  be  uniform 
with  the  ruling  as  to  the  extent  of  the  right  of  an  appropriator  of 
the  waters,  to  the  effect  that  he  can  only  successfully  claim  such 
an  amount  of  water  as  he  actually  applies  to  some  beneficial  use 
or  purpose.  1* 

§  821.  Mixed  rights  —  Appropriations  subsequent  to  vested 
riparian  rights — Rule  in  other  States. — ^Prom  the  previous  sec- 
tion 1  we  have  shown  that  there  is  a  radical  change  in  the  decisions 
of  California  of  more  recent  date,  as  against  the  earlier  decisions  of 
that  State  upon  the  subject  of  the  right  of  the  riparian  proprietor 
to  the  "undiminished  flow"  theory  of  the  common  law,  or  the 
right  of  the  riparian  owner  to  have  a  stream  which  flows  through 
or  adjoins  his  land,  undiminished  in  quantity,  as  of  right,  simply 
by  virtue  of  the  fact  of  his  riparian  ownership,  and  regardless  of 
his  use  of  the  water  for  some  beneficial  purpose.    As  will  be  seen, 

13  See,  also,  irrigation  as  a  riparian  sition  in  other  States,  see  See.  549. 
right,  Sees.  498-525.  See,  also,  injunctions.  Chap.  81. 

Injuries     and     remedies     therefor,  14  For  beneficial  use,  see  Sees.  690- 

Chaps.  81-83.  705. 

For  the   holding  upon  this  propo-  1  See  See.  820. 

tl — ^Kin.  on  Irr. 
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it  is  the  later  rule  of  the  Supreme  Court  of  that  State  to  Hmit 
the  right  to  the  flow  of  a  stream  by  riparian  lands,  as  a  riparian 
right,  to  the  amount  which  the  owner  actually  uses,  or  might  use, 
for  the  irrigation  of  the  irrigable  tract  of  riparian  land  owned 
by  him.  But  we  do  not  have  to  depend  entirely  upon  the  Cali- 
fornia cases  to  sustain  the  rule  to  the  effect  that  so  long  as  the 
usufructuary  estate  of  the  riparian  owner  is  in  no  way  injured, 
the  waters  of  the  stream  may  ba  appropriated  as  against  his  prior 
location  on  the  land.  The  riparian  owner  does  not  own  the  corpus 
or  very  body  of  the  water.  He  has  the  right  only  to  enjoy  the 
advantage  of  a  reasonable  use  of  the  water  of  the  stream  as  it 
flows  by  his  land.  It  is  also  well  settled  in  aU  of  the  Western 
States  that  even  a  riparian  owner  himself  has  a  right  to  use  a 
reasonable  amount  of  the  water  flowing  by  his  land  for  the  pur- 
pose of  irrigating  that  land.^  Hence,  under  this  phase  of  the 
question,  the  rule  of  the  common  law  right  of  "undiminished  flow," 
as  to  the  other  riparian  owners  on  the  same  stream,  falls.  The 
Nebraska  Court  has  held  to  the  effect  that  the  mere  fact  that  the 
riparian  proprietor  is  deprived  of  the  full  flow  of  the  stream  ad- 
jacent to  his  land  would  furnish  no  basis  for  compensatory  dam- 
ages. At  most  the  naked  right  to  the  full  flow  of  the  stream, 
and  its  loss  by  diminishing  the  volume  of  the  water  when  appro- 
priated for  irrigation  purposes,  could  result  only  in  dammcm 
absque  injuria.^  The  Kansas  Court  followed  the  ruling  of  the 
Supreme  Court  of  Nebraska  in  "the  Crawford  case,  and  quoted 
largely  from  the  opinion  in  that  case.*     The  Oregon  Court  also 

2  For  irrigation  as  a  riparian  right,      N.  W.  Eep.  249 ;   Cline  T.  Stock,  71 
see  Sees.  498-525.  Neb.  70,  102  n!  "W.  Eep.  265,  98  N. 

3  "  In  order  to  entitle  the  riparian      W.  Eep.  454. 

owner  to  compensation,  he  must  suffer  *  Clark  v.   Allaman,   71   Kan.   206, 

an  actual  loss   or  injury  to   the  use  80  Pae.  Eep.   571,   70  L.  E.  A.  971, 

of  the  water  which  the  law  recognizes  and    the    Court    added:     "In    other 

as  belonging  to  him,  and  to  deprive  words,   a   diminution   of   the  flow  of 

him  of  which  is  to  take  from  him  a  water  over  riparian  land,  caused  by 

substantial    property    right."     Craw-  its  use  for  irrigation  purposes  by  up- 

f ord  y.  Hathaway  (Hall),  67  Neb.  325,  per  riparian  proprietors,  occasions  no 

93  N.  W.  Eep.  781,  60  L.  E.  A.  889,  injury  for  which  damages  may  be  al- 

108  Am.  St.  Eep.  647.  lowed,  unless  it  results  in  subtracting 

See,  also,  Meng  v.  Coffey,  67  Neb.  from  the  value  of  the  land  by  inter- 

500,  93  N.  W.  Eep.  713,  60  L.  E.  A.  fering  with  the  reasonable  uses  of  the 

910,  108  Am.  St.  Eep.  697;   McGook  water  which  the  landowner  is  able  to 

Irr.  Co.  T.  Crews,  70  Neb.   115,   102  enjoy." 
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lays  down  the  same  rule.^  And  the  most  recent  exposition  of  what 
we  deem  to  be  the  correct  rule,  as  laid  down  by  the  Oregon  Court, 
is  in  the  recent  case  of  Hough  v.  Porter,  wherein  Mr.  Justice  King, 
in  an  exceedingly  well  argued  case,  held  that  the  rigid  rules  of 
the  common  law,  as  interpreted  and  sought  to  be  applied  by  those 
insisting  upon  the  "undiminished  flow"  theory,  are  inapplicable 
to  the  many  new  and  intricate  questions  arising  throughout  the  arid 
and  semi-arid  sections.^  This  is  also  the  rule  in  South  Dakota,''' 
and  in  Washington,  where  it  was  held  that  a  subsequent  appropri- 
ator  had  the  right  to  enjoin  a  prior  riparian  owner  from  interfering 
with  the  free  flow  of  the  preek,  for  the  reason  that  it  did  not 
appear  from  defendant's  answer  that  he  was  making  any  beneficial 
use  of  the  water  he  was  diverting.^  The  Federal  Court  for  the 
State  of  Montana  has  also  announced  the  same  rule.^ 

As  we  view  the  question,  the  great  weight  of  authority,  as  well 
as  all  of  the  reason  and  common  sense,  is  with  this  side  of  the 
proposition.  All  of  the  water  should  be  put  to  some  actual  use, 
and  one  riparian  proprietor,  on  account  of  a  small  holding  upon 
the  bank  of  some  stream  should  not  be  permitted  to  successfully 
contend  that  the  water  must  continue  to  flow  in  the  stream  as  it 
was  wont  to  flow  by  Nature,  regardless  of  the  requirements  of 

6  ' '  The  plaintiffs,  therefore,  were  amount  of  100  inches  of  water  as  the 
not  entitled  to  an  injunction  restrain-  amount  necessary  for  his  use  on  his 
ing    the    defendant    from    using    the      riparian  land. 

water  of  the  stream  for  the  purpose  But  see  the  case  of  Sturr  v.  Beck, 

of   irrigation,   because   such   use   was  133  V.  S.  541,  33  L.  Ed.  761,  10  Sup. 

no  injury  to  them."     Jones  v.  Conn,  Ct.  Rep.  350.     For  the  argument  that 

39  Ore.  30,  64  Pae.  Rep.  855,  54  L.  this  case  was  practically  overruled  as 

B.  A.  630,  87  Am.  St.  Rep.  634.  to  the  undiminished  flow  question,  in 

See,  also,  Boyce  v.  Cupper,  37  Ore.  the    case    of  Kansas  v.  Colorado,  206 

256,  61  Pae.  Rep.  642.  U.  S.  46,  51  L.  Ed.  956,  27  Sup.  Ct. 

e  Hough  V.  Porter,  51  Ore.  318,  372,  Rep.  655,  see  See.  549. 

95  Pae.  Rep.  732,  98  Pae.  Rep.  1083,  8  Northport  Brewing  Co.  v.  Perrot, 

102  Pae.  Rep.  728.     For  further  refer-  22  Wash.  243,  60  Pae.  Rep.  403. 

ence  to  this  case  in  this  connection,  see  »  Cruse  v.  McCauley,  96  Fed.  Rep. 

Sec.  549.  369 ;   Morris  v.  Bean,   146  Fed.  Rep. 

7  See  Lone  Tree  D.  Co.  v.  Cyclone  432 ;  Id.,  159  Fed.  Rep.  651,  86  C.  C. 
D.  Co.,  15  8.  D.  519,  91  N.  W.  Rep.  A.  519;  affirmed  in  221  U.  S.  485,  55 
352;  Id.,  26  S.  D.  307,  128  N.  W.  Rep.  L.  Ed.  821,  31  Sup.  Ct.  Rep.  703. 
596,  where  the  Court  held  that  a  sub-  But  see  decision  of  the  Federal 
sequent  appropriation  was  valid  as  Court  for  California  in  the  case  of 
against  the  rights  of  a  riparian  owner,  California  etc.  Co.  v.  Enterprise  etc. 
after  the  Court  had  fixed  by  decree  the  Co.,  127  Fed.  Rep.  741. 
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those  above  who  are  in  need  of  the  water.  If  riparian  rights  must 
be  sustained,  the  very  utmost  that  should  be  granted  is  that  which 
was  allowed  by  the  South  Dakota  ease,i°  where  the  amount  of  water 
necessary  to  irrigate  the  land  of  the  riparian  owner  was  set  apart 
for  his  use  and  the  surplus  of  the  stream  given  to  the  appropria- 
tors.  The  riparian  owner  might  then  use  the  water  set  apart  to 
him  or  not. 

* 
§  822.  Mixed  rights  —  Appropriations  subsequent  to  vested 
ripariaji  righte — Effect  of  Kansas-Colorado  case. — The  greatest 
example  illustrating  this  question  of  the  extent  of  the  right  of  a 
riparian  proprietor  in  this  Western  country  to  the  flow  of  the 
water  of  a  stream,  from  which  there  were  appropriations  above, 
arose  in  the  facts  in  the  case  of  Kansas  v.  Colorado,  an  original 
action  brought  in  the  Supreme  Court  of  the  United  States  ^  by 
the  State  of  Kansas,  as  a  riparian  owner,  to  enjoin  the  diversion 
by  the  State  of  Colorado  and  a  great  number  of  defendant  cor- 
porations within  that  State  of  the  waters  of  the  Arkansas  River, 
which  river  has  its  source  in  the  Rocky  Mountains  in  the  central 
part  of  the  State  of  Colorado,  thence  flowing  through  the  eastern 
portion  of  that  State,  Southwestern  Kansas,  and  into  Oklahoma. 
It  was  the  State  of  Kansas  which  invoked  the  action  of  the  Court, 
alleging  that,  through  the  action  of  the  defendants,  a  large  portion 
of  its  territory  was  threatened  with  disaster,  and  the  plaintiff 
prayed  for  injunctive  relief.  In  other  words,  Kansas  maintained 
the  position  that,  as  a  riparian  proprietor,  it  was  entitled  to  the  rule 
of  the  "undiminished  flow"  theory  of  the  common  law  as  the  same 
is  recognized  and  enforced  under  the  strict  construction  thereof, 
and,  that  it  was  entitled  to  injunctive  relief  under  the  common  law, 
as  a  matter  of  right,  regardless  of  the  rights  or  needs  of  the  ap- 
propriators  above,  and  that,  too,  without  having  shown  that  the 
plaintiff  had  been  damaged  to  any  considerable  extent.  The  Court, 
through  Mr.  Justice  Brewer,  in  summing  up  its  conclusions  upon 
the  point  in  question,  held :  That  the  appropriation  of  the  waters 
of  the  river  by  Colorado,  for  the  purposes  of  irrigation,  had  dimin- 

10  Lone  Tree  D.  Co.  v.  Cyclone  D.  Sup.  Ct.  Eep.  655;  Id.,  in  demurrer, 

Co.,  15  S.  D.  519,  91  N.  W.  Eep.  352;  185  U.  S.  125,  46  L.  Ed.  838,  22  Sup. 

7a!.,  26  S.  D.  307,  128  N.  W.  Eep.  596.  Ct.  Eep.  552. 

1  206  XT.  S.  46,  51  L.  Ed.  956,  27 
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ished  the  flow  of  the  water  into  the  State  of  Kansas ;  that  the  result 
of  the  appropriation  had  been  the  reclamation  of  large  areas  of 
land  in  Colorado,  transforming  thousands  of  acres  into  fertile  fields, 
and  rendering  possible  their  occupation  and  cultivation,  when  other- 
wise they  would  have  continued  barren  and  unoccupied ;  that  while 
the  influence  of  such  diminution  had  been  of  perceptible  injury 
to  portions  of  the  Arkansas  Valley  in  Kansas,  particularly  those 
closest  to  the  Colorado  line,  yet,  to  the  great  body  of  the  valley  it 
had  worked  little  if  any  detriment,  and  "the  Court,  not  being  satis- 
fied that  Kansas  had  made  out  a  case  entitling  it  to  an  injunction, 
dismissed  the  bill.  It  will  be  noticed  that  the  Supreme  Court  of 
the  United  States  went  much  further  in  this  ruling  than  did  the 
Supreme  Court  of  California  in  the  ease  of  Modoc  Land  etc.  Co. 
v.  Booth,2  discussed  in  a  previous  section. ^  In  the  latter  case  the 
Court  held  that  a  riparian  proprietor  ought  not  to  be  permitted 
to  successfully  claim  the  "undiminished  flow"  of  the  stream,  when 
the  amount  diverted  by  the  upper  appropriators  would  cause  no 
loss  or  injury  to  him  or  to  his  land,  present  or  prospective,  while 
in  the  Kansas-Colorado  case  it  was  found  that  "the  influence  of 
such  diminution  has  been  of  perceptible  injury  to  portions  of  the 
Arkansas  Valley  in  Kansas,"  and  stiU  the  Court  refused  to  grant 
an  injunction.  This  ruling  of  the  Supreme  Court  of  the  United 
States,  while  in  no  way  changing  the  law  that  a  State  has  the  right 
to  adopt  whatever  rule  governing  waters  it  sees  fit,  and  ex- 
pressly stating  that  a  State  "may  determine  for  itself"  what  law 
"shall  control,"  will  undoubtedly  have  a  wide  influence  upon  the 
future  decisions  of  the  State  courts  upon  the  subject  of  the  com- 
mon law  right  of  a  riparian  owner  to  the  "undiminished  flow"  of  a 
stream  which  funs  through  or  adjoins  his  land,  when  the  waters 
of  the  same  are  needed  for  irrigation  by  appropriators  above.  In 
fact,  it  can  only  be  regarded  that  the  Court  upon  this  point  over- 
ruled its  decision  in  the  case  of  Sturr  v.  Beck,*  where  the  facts 
were  identically  the  same,  only  as  between  private  individuals.  In 
this  ease  it  was  held  by  the  Court  that,  "As  the  riparian  owner  has 
the  right  to  have  the  water  flow  ut  currere  solebat,  imdiminished 
except  by  reasonable  consumption  by  upper  proprietors,"  the  plain- 
tiff could  make  no  appropriation  as  against  Beck,  who  was  a  ripa- 

2  102  Cal.  151,  36  Pao.  Bep.  431.  *  133  U.  S.  541,  33  L.  Ed.  761,  10 

3  See  See.  549.  Sup.  Ct.  Eep.  350. 
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riau  proprietor,  and  who  was  entitled  to  the  undiminished  flow 
of  the  stream.  This  is  already  the  view  taken  by  some  of  the 
State  courts,  notably  the  Supreme  Court  of  Oregon.  In  the  recent 
case  of  Hough  v.  Porter,^  Mr.  Justice  King,  in  a  most  well-reasoned 
case,  said:  "The  opinion  in  the  Kansas-Colorado  case  not  only 
brushes  aside  the  rule  claimed  to  have  been  announced  in  Sturr  v. 
Beck,  regarding  riparian  rights,  but  disclosed  what,  in  the  opinion 
of  the  writer,  is  a  strong  and  capnmendable  tendency  on  the  part 
of  that  great  court  to  recognize  that  the  rigid  rules  of  common  law, 
as  interpreted  and  sought  to  be  applied  by  those  insisting  upon 
the  'undiminished  flow'  theory,  are  inapplicable  to  the  many  new 
and  intricate  questions  necessarily  arising  under  our  form  of  gov- 
ernment and  throughout  the  arid  and  semi-arid  sections." 

§  823.    Mixed  rights  on  the  same  streajn — Our  conclusions.-^ 

In  closing  our  argument  upon  the  phase  of  the  qjiestion  of  mixed 
rights  on  the  same  stream,  we  will  add  that  owners  of  land  adja- 
cent to  streams  and  other  bodies  of  water,  in  the  Western  States 
which  still  adhere  to  the  doctrine  of  the  common  law  upon  the 
subject  of  waters,  have  riparian  rights  other  than  those  pre- 
sented in  this  controversy,  and  which  are  not  affected  by  any  rule 
which  a  State  may  adopt  as  to  the  flow  of  streams  by  the  lands  of 
the  riparian  owners.^  These  rights  the  riparian  owner  may  hold 
unimpaired  in  these  States.  But  in  this  part  of  the  country,  where 
water  is  so  very  scarce,  compared  with  the  amount  which  might  be 
used  if  there  were  plenty,  where  the  very  life  of  certain  com- 
munities now  depend  upon  the  utmost  use  of  all  of  the  water 
available,  and  where  the  demand  for  water  is  each  year  becoming 
greater  and  greater,  as  the  country  is  becoming  more  and  more 
settled,  we  consider  that,  upon  the  question  of  the  flow  of  the 
stream  adjacent  to  the  lands  of  a  riparian  owner,  the  correct  rule 
should  be  that  if  the  riparian  owner,  does  not  actually  apply  the 
water   to   some   beneflcial   purpose,    others   should   be   permitted 

5  51   Ore.   318,   372,   95   Pae.  Eep.  1046,  7  L.  E.  A.,  N.  S.,  344,  120  Am. 

732,  98  Pae.  Eep.  1083,  102  Pae.  Eep.  St.   Eep.   827;    Hough  v.   Porter,   51 

728.  Ore.  318,  95  Pae.  Eep.  732,  98  Pae. 

1  For  riparian  rights,  see  Sees.  450-  Eep.   1083,   102   Pae.   Eep.   728;    Co- 

584.  ^  quille  etc.  Co.  v.  Johnson,  52  Ore.  547, 

See,  also,  Morton  v.  Oregon  etc.  E.  98  Pae.  Eep.  132,  132  Am.  St.  Eep. 

Co.,  48  Ore.  444,  87  Pae.  Eep.  151,  716. 
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to  appropriate  it  who  will  so  use  it.  Tlie  extent  of  the  right  of  the 
riparian  owner  to  the  "undiminished  flow"  of  the  stream  should  be 
conditional  upon  his  application  of  all  of  that  flow  to  some  beneficial 
use  or  purpose;  and,  where  he  either  does  not  use  the  water  at  all, 
or  uses  but  a  small  portion  of  it  for  such  a  purpose,  appropriators 
above  should  be  entitled  to  appropriate  all  the  surplus.  This  would 
make  a  uniform  rule  as  between  the  rights  of  appropriators  and 
those  of  riparian  owners  in  this  respect,  where  there  are  both 
rights  upon  the  same  stream.  The  tendency  of  the  decisions,  as 
will  be  seen  from  the  preceding  sections,  is  already  in  that  direc- 
tion. And  we  predict  that  it  will  not  be  many  years  before  this 
rule  is  adopted  in  each  of  the  "Western  States  which  has  both  the 
Arid  Region  Doctrine  of  appropriation  and  the  common  law  of 
riparian  rights  as  the  same  has  been  modified  from  time  to  time 
to  meet  the  conditions  in  the  arid  and  semi-arid  States.  In  fact, 
this  is  the  only  method  of  reconciling  these  two  principles  of 
law,  which,  if  each  is  strictly  enforced,  are  so  irreconcilable.  Thus 
in  those  States  which  still  adhere  to  the  common  law,  there  would 
be  at  least  one  uniform  rule  of  law  applicable  to  both  systems, 
and  that  is,  that  in  order  to  hold  a  right  to  the  use  of  the  water 
under  either  system,  there  must  be  an  actual  application  of  aU 
of  the  water  claimed  to  some  beneficial  use  or  purpose. 


CHAPTER  45. 

MEANS  OF  THE  USE  AND  CHARACTER  OF  THE  WORKS, 

I  824.  Scope  of  chapter. 

i  825.  Means  of  the  use  of  the  water  appropriated. 

§  826.  Right  to  construct  dams. 

§  827.  Reservoir  dams — Diverting  dalbs. 

§  828.  Means  of  conducting  the  water  to  the  place  of  use. 

§  829.  The  right  to  construct  ditches  on  the  public  lands. 

§  830.  The  right  to  construct  ditches  on  private  lands. 

§  831.  The  ditches  of  others  may  be  used. 

§  832.  The  natural  channel  of  stream  may  be  used  for  the  ditch. 

§  833.  Ditches,  canals,  etc.,  are  not  in  themselves  easements. 

§  834.  Character  of  property  in  ditches,  canals,  and  reservoirs. 

§  835.  Reservoirs  and  storage  rights. 

§  836.  Character  of  construction  of  works — ^In  generaL 

§  824.  Scope  of  chapter. — ^In  the  acquisition  of  a  water  right 
under  the  Arid  Region  Doctrine  of  appropriation,  as  we  have  seen 
in  a  previous  chapter,  ^  it  is  necessary  that  certain  artificial  works 
be  constructed  by  the  appropriator,  in  order  to  divert  and  conduct 
the  water  to  the  place  of  use.^  In  the  previous  chapter  we  dis- 
cussed the  nature  and  character  of  a  water  right.^  The  discus- 
sion in  this  chapter  will  be  devoted  to  the  means  of  the  use  of  water 
and  to  the  character  of  the  works  required  to  be  constructed  by 
an  appropriator,  including  the  dam,  ditch,  canal,  flume,  reser- 
voir, and  other  works  necessary  to  the  appropriator  as  a  means 
of  diverting,  conducting,  storing,  and  using  the  water  claimed 
under  an  appropriation. 

We  will  leave  the  discussion  of  the  question  of  the  injuries  to 
and  from  the  works  of  this  nature  to  the  portion  of  this  work 
treating  of  injuries  and  remedies,*  and,  although  in  this  chapter 
we  refer  to  the  rights  of  way  for  these  works,  we  will  leave  the 
discussion  of  that  subject  to  another  chapter.^ 

§  825.  Means  af  the  use  of  the  water  appropriated. — The  means 
by  which  water  may  be  diverted  from  the  natural  streams  or  other 

1  For   how   water   is   appropriated,  s  See  Chap.  41,  Sees.  757-774. 
Bce  Sees.  706-732.  *  See  Part  XIII,  Chaps.  81-83. 

2  See  Sees.  717-721.  e  See  Sees.  927-993. 

am) 
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sources  of  water  supply,  stored,  or  conducted  to  the  places  of 
use  are  many.  We  have  referred  to  this  subject  in  a  previous 
chapter  in  tracing  the  steps  necessary  to  make  a  valid  appropria- 
tion, under  the  subject  of  the  construction  of  the  works  neces- 
sary to  make  a  valid  appropriation,  i  and  also  that  these  works 
must  be  completed  with  reasonable  diligence. ^  And,  in  general, 
we  will  only  add  here  that  any  means  which  will  divert,  store,  or 
conduct  the  water  to  the  places  of  use  may  be  used  so  long  as  the 
rights  of  others  are  not  injured  or  infringed  upon.  The  means, 
by  which  the  appropriation  is  made,  are  inmiaterial  so  long  as  the 
water  appropriated  is  actually  applied  to  some  beneficial  use  or 
purpose,  and  the  rights  of  others  are  not  injured  thereby.'  All  , 
that  is  necessary  to  make  a  valid  appropriation  is  that  there  be  an 
actual  diversion  of  the  water  from  the  natural  channel  or  other 
source  of  supply,  with  an  intent  to  apply  it  to  some  beneficial 
use,  followed  by  an  actual  application  of  the  water  either  to  the 
use  designed  or  to  some  other  within  a  reasonable  time,*  and  any 
lawful  means  toward  attaining  that  end  may  be  used. 

§  826.  Bight  to  construct  dams.^The  right  to  construct  dams 
in  the  channels  of  the  streams  is  based  upon  one  of  the  funda- 
mental propositions  of  the  Arid  Region  Doctrine  of  appropriation, 
namely,  that  in  order  to  acquire  a  right  to  the  use  of  the  water, 
it  must  be  diverted  from  its  natural  channel.  ^    As  was  said  in  the 

1  See  Sees.  717-721.  59  Wash.  621,  110  Pao.  Eep.  429,  140 

2  See  Sees.  733-741.  Am.   St.  Eep.   893 ;   Turner  v.  James 

3  See,  also,  McCall  r.  Porter,  42  Canal  Co.,  155  Gal.  82,  99  Pae.  Eep. 
Ore.  49,  70  Pae.  Eep.  820,  71  Pae.  520,  22  L.  E.  A.,  N.  S.,  401,  182  Am. 
Eep.  976;  Thomas  v.  Guiraud,  6  Colo.  St.  Eep.  159,  17  Am.  &  Eng.  Ann. 
530;    Nevada   D.   Co.   v.   Bennett,   30  Cas.  823. 

Ore.   59,   45  Pao.  Eep.   472,   60   Am.  Por  appropriations  of  water  by  un- 

St.  Eep.  777 ;  Simmons  v.  Winters,  21  usual  methods,'  see  See.  724. 

Ore.  35,  27  Pae.  Eep.  7,  28  Am.  St.  *  Eor   appropriation   of   water,   see 

Eep.  727;  Low  v.  Eizor,  25  Ore.  551,  Sees.  706-732. 

37   Pae.   Eep.    82 ;    Charnoek   v.    Hi-  i  That  the  water  must  be  diverted, 

guexra,    111   Cal.    473,   44   Pae.   Eep.  see   Sees.   722-724. 

171,  32  L.  E.  A.  190,  52  Am.  St.  Eep.  See  Conger  v.  Weaver,  6  Cal.  548, 

195;  MUler  &  Lux  v.  Eiekey,  127  Ped.  65  Am.  Dee.  528,  1  Morr.  Min.  Eep. 

Eep.  573 ;  Coleman  v.  Le  Franc,  137  594,  where  it  is  held  that  the  building 

Cal.   214,   69   Pae.   Eep.   1011 ;    State  of  a  dam  is  a  taking  possession  af  the 

ex  rel.  Galbraith  t.   Superior   Court,  ^  right  to  use  the  water. 
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California  case  of  Charnock  v.  Higuerra:^  "Every  diversion  from 
a  stream  is  artificial — a  disturbance  of  the  natural  order  of  things. 
A  dam  or  a  ditch  is  as  much  an  artificial  mechanism  as  a  pump — 
it  may,  indeed,  be  much  more  so;  and  the  one  alters  the  natural 
conditions  in  the  same  sense  that  the  other  does.  The  right  to 
take  the  water  at  all  is  a  right  to  change  the  ordinary  course  of 
Nature;  and  the  methods  employed,  so  long  as  their  use  does  not 
infringe  the  like  and  equal  rights  of  others,  are  immaterial."  It 
is  also  held  that  a  riparian  owner  may  place  a  dam  in  the  stream 
if  he  takes  thereby  no  more  than  his  proportion  of  the  water, 
taking  into  consideration  the  correlative  rights  of  the  other  owners 
upon  the  same  stream.  In  such  a  case  it  is  held  that  the  dam  is 
not  per  se,  an  improper  structure  as  to  lower  owners.^  In  a  recent 
Arizona  case  it  was  held  that  one  who  had  a  prior  appropriation 
of  surplus  and  flood  waters  in  a  gulch  or  wash  could  construct 
a  dam  above  a  subsequent  appropriator  and  impound  so  much 
of  the  water  falling  above  it  as  he  required  for  his  beneficial  pur- 
pose; but  it  was  further  held  that  he  must  maintain  the  dam  so 
as  to  permit  such  water  as  he  does  not  require  to  pass  to  the 
lower  appropriator  and  to  so  construct  the  dam  as  not  to  endanger 
the  dam  of  the  other  appropriator.*  This  right  also  depends,  as 
is  the  case  of  ditches,  canals,  or  other  works,  upon  the  right  of 
way,  for  the  purpose  acquired  by  the  appropriator.  Of  course, 
if  the  site  of  the  dam  is  upon  his  own  premises,  or  upon  the  public 
lands,  not  reserved,  there  is  no  question  as  to  his  right  in  this 
respect;  but,  upon  the  other  hand,  if  the  site  is  upon  the  lands  of 
others,  or  upon  Government  reservations,  the  right  to  construct 
the  dam  must  be  acquired  in  some  lawful  manner.  This  subject 
will  be  more  fully  treated  when  we  come  to  the  question  of  rights 
of  way.^  There  is  another  general  rule  which  must  be  adhered  to, 
and  that  is  that  the  rights  of  others  upon  the  stream  or  elsewhere 
must  not.be  interfered  with,  trespassed  upon,  or  injured.  Other- 
wise, the  courts  will  interfere  and  possibly  the  destruction  of  the 
dam  may  be  ordered.    This  is  not  always  the  case,  however,  where 

2  111  Cal.  473,  44  Pao.  Eep.  171,  32  5  For  rights  of  way,  see  Sees.  972- 
L.  E.  A.  190,  52  Am.  St.  Eep.  195.  1032. 

3  Arroyo  Ditch  Co.  v.  Baldwin,  155  For  eminent  domain,  see  Sees.  1059- 
Cal.  280,  100  Pac.  Eep.  874.  1098. 

■4  Sullivan  v.   Jones,   13   Ariz.   229, 
108  Pao.  Eep.  476. 
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the  party,  whose  rights  are  injured  can  use  the  water  as  well 
through  the  works  of  the  owner  of  the  dam.  This  is  illustrated  by 
the  decision  in  a  case  which  arose  in  Oregon.  In  the  first  hearing 
of  the  case  before  the  Supreme  Court,  it  having  been  found  that 
the  dams  maintained  by  the  defendant  interrupted  the  flow  of  the 
water  to  which  the  plaintiff  was  entitled,  the  Court  made  a  manda- 
tory order  that  the  dams  "be  removed  sufficiently  to  permit  the 
quantity  of  water  awarded  to  plaintiff  to  flow  to  his  premises." 
Upon  a  rehearing,  however,  the  Court  modified  its  former  order,  it 
having  been  found  that  the  destruction  of  the  dam  would  injure 
the  lands  of  the  defendant,  and  it  was  ordered  that  the  defendant 
conduct  the  water,  to  which  the  plaintiff  was  entitled  and  which 
the  dam  prevented  from  flowing  down  the  stream,  by  means  of 
his  dam  and  ditch  to  the  plaintiff's  land,  it  having  been  found  that 
this  could  be  done  without  loss  or  injury  to  the  plaintiff's  rights.^ 
The  rule  adopted  under  the  facts  in  this  case  was  undoubtedly 
correct,  but  it  is  an  exception  to  the  general  rule  that  a  dam  may 
be  constructed  to  the  injury  of  the  rights  of  others.'^  The  appro- 
priator  can  not  construct  a  dam  of  such  a  height  that  it  will  back 
the  water  upon  the  lands  of  others,  unless  he  in  some  legal  way 
acquires  the  right  to  do  so.^  The  rule  in  this  respect  under  the 
doctrine  of  appropriation  is  the  same  as  it  is  at  common  law.^ 
Neither  can  one  maintain  a  diverting  dam  to  such  a  height  that  it 
backs  up  the  water  over  a  flat  part  of  the  country,  and  thereby 

6  Harrington  v.  Demarris,  46  Ore.      water    under   the    common   law,    Sec. 
Ill,  77  Pac.  Eep.  603,  82  Pae.  Eep.      547. 

14,  1  L.  E.  A.,  N.  S.,  756;  on  rehear-  See,  also,  Atchison  etc.  Co.  v.  Ber- 
ing, see  82  Pac.  Eep.  14.  °^"'  7*  ^''-  ^7,  85  Pac.  Hep.  817. 

7  Larimer    etc.    Co.    v.    People,    8  » ^^^   S««-   853;    Larimer   etc.   Ees. 
Colo.  614,  9  Pae.  Eep.  794;   Phoenix  ^o.  v.  People  ex  rel.  Luthe,  8  Colo. 


Water  Co.  v.  Fletcher,  23  Cal.  482,  15 


614,  9  Pac.  Eep.  794. 

Dams  must  be  kept  within  reason- 
Morr.  Min.  Eep.  185.  ^j^j^  ^^j^^     jjj^  ^^^^^^  ^   ^   ^^_  ^ 

A  change  in  a  dam  is  permissible  if  Tgu^^^g   gj^    Co.,   16   Utah   125,   51 

no  injury  is  done  to  others.     Seweard  p^g    jjep.   146;   Carson  v.   Hayes,   39 

V.  Pacific  etc.   Co.,   49   Ore.   157,   88  Ore.   97,   65  Pao.   Eep.   814;    Krause 

Pac.  Eep.  963.  v.   Oregon  etc.   Co.,   45   Ore.   378,   77 

8  Eight  to  back  up  water,  see  Sees.  Pae.  Eep.  833 ;  Nevada  "Water  Co.  v. 

547.  Powell,  34  Cal.  109,  91  Am.  Dec.  685, 

For  eminent  domain,  see  Sees.  1059-  4  Morr.  Min.  Eep.  253;    North  Ala- 

1098.  bama  etc.  Co.  v.  Jones,  156  Ala.  360, 

See,    also,    for    right    to    back    up  47  So.  Eep.  144. 
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much  is  lost  by  evaporation,  when  this  infringes  upon  the  rights 
of  others  who  have  a  right  to  the  water.^o  Under  the  law,  there- 
fore, dams  may  be  constructed,  but  this  right  is  not  unrestricted. 
They  may  be  constructed  so  far  as  may  be  reasonably  necessary  to 
the  appropriation  and  use  of  the  waters  claimed,  and  provided 
always  that  in  their  construction  the  rights  of  others  are  not  in- 
fringed upon  or  injured.  The  right  must  be  exercised  within  rea- 
sonable limits.  11 

§  827.  Reservoir  dams — Diverting  dams. — One  of  the  most 
common  and  necessary  instrumentalities  included  within  the  means 
of  use  of  water  by  appropriation  is  the  dam.  The  water  must  be 
diverted  from  the  natural  channel  of  the  stream,  and  the  dam  is 
the  most  usual  method.  Dams  may  be  divided  into  two  distinct 
classes,  the  reservoir  dams  and  the  diverting  dams.  The  first  class 
includes  those  which  are  used  in  the  construction  of  reservoirs  for 
the  purpose  of  storing  the  water  for  future  use.  The  second  class 
may  be  defined  as  those  dams  constructed  for  the  immediate  diver- 
sion of  the  water  into  the  ditches  or  canals. 

The  right  to  build  a  reservoir  dam  is  coincident  with  the  right 
to  construct  the  reservoir  itself,  discussed  in  previous  sections.  As 
to  the  matter  of  their  construction,  any  dam  which  is  used  for  the 
impounding  of  any  great  quantity  should  be  strongly  constructed, 
and  the  owners  thereof  are  liable  for  any  injuries  to  life  or  property 
caused  by  their  negligence,  at  least,  in  defective  construction,  or 
careless  inspeetion.i  And,  in  some  jurisdictions,  by  statute,  they 
are  made  liable  for  all  damages  caused,  regardless  of  the  element 
of  negligence.  Such  is  the  case  in  Colorado.^  However,  no  rule 
for  the  construction  of  these  dams  can  be  stated  which  wiU  be 
applicable  to  all  cases.  But  the  one  attempting  to  store  water  must 
exercise  in  the  construction  of  his  dams  such  care  as  will  be  com- 

loFerrea  v.  Knipe,  28  Cal.  340,  87  2  Rev.  Stat.  1898,  Sec.  3213;  2  Colo. 

Am.  Dee.  128.  Stats.  Ann.,  Sec.  3213. 

11  Bio  Grande  W.  E.  Go.  v.  Tellu-  See,  also,  Larimer  etc.  Co.  v.  Zim- 

ride  etc.  Co.,  16  Utah  125,  51  Pao.  merman,  4  Colo.  App.  78,  34  Pac.  Eep. 

Eep.  146;  Basey  v.  Gallagher,  87  U.  1111;    Sylvester'  v.   Jerome,   19  Colo. 

S.   20   Wall.   670,   22  L.   Ed.   452,   1  128^34  Pae.  Eep.  760;  Garnett  D.  Co. 

Morr.  Min.  Eep.  683.  v.   Sampson,   48   Colo.   285,   110  Pac. 

1  For    liability    for    injuries    from      Eep.  79 ;  Doherty  v.  Pratt,  Nev. 

defective  works,  see  Chap.  83.  >  124  Pae.  Eep.  576. 
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mensutate  with  the  amount  of  water  which  he  attempts  to  store 
and  the  other  facts  connected  with  the  magnitude  of  his  undertak- 
ing.3 

As  a  general  proposition,  diverting  dams  need  not  be  constructed 
with  the  same  solidity  as  is  the  case  of  reservoir  dams.  They  are 
not  used  for  the  storing  of  any  water,  but  simply  to  raise  the  water 
to  such  a  height  as  will  cause  it  to  flow  by  gravity  into  the  ditches 
and  canals  of  the  appropriator  for  immediate  use.  These  dams  are 
sometimes  very  small  and  crude,  but  they  are  just  as  effective,  so 
far  as  the  rights  of  appropriators  to  the  use  of  the  water  are  con- 
cerned, as  the  larger  ones.*  In  cases  where  small  amounts  of  water 
are  only  required  from  a  small  stream,  often  a  very  crude  dam 
will  suffice.  It  may  be  constructed  of  rocks  thrown  in  the  stream 
below  the  intake  of  the  ditch,  so  that  the  water  will  be  raised  high 
enough  to  permit  it  to  run  freely  into  the  ditch.  Very  often  these 
small  dams  are  constructed  out  of  brush,  with  gravel  or  earth 
thrown  on,  to  hold  the  water.  They  need  not  necessarily  be  water, 
tight;  and,  oftentimes,  on  account  of  the  rights  of  those  who  claim 
the  water  below,  are  not  permitted  to  be.  In  many  cases  they  are 
constructed  only  a  part  of  the  way  across  the  stream,  and  these 
are  called  wing  dams.  In  many  instances  these  crude  dams  are 
washed  away  in  times  of  high  water,  and  they  are  so  constructed 
that  they  will  wash  away.  In  this  way  the  adjacent  lands  are  pro- 
tected from  injury  by  the  stream  cleaning  its  own  channel  in  times 
of  flood.  If  they  are  replaced  when  the  water  lowers,  the  right  of 
the  appropriator  to  the  use  of  the  water  is  not  impaired.  In  cases 
of  larger  appropriations  of  water,  the  larger  streams  and  rivers 
must,  of  course,  be  used,  and- the  dams  must  be  of  a  more  substantial 
character,  both  in  order  to  divert  sufficient  water  for  the  purpose 
intended,  both  from  the  standpoint  of  the  injuries  liable  to  be 
caused  from  their  breaking,  and  also  from  that  of  economy.  It  is 
a  costly  undertaking  to  have  to  replace  one  of  these  large  dams; 
and  hence  it  is  much  cheaper  to  build  one  which  will  withstand  the 
ordinary  floods  in  the  flrst  instance  than  to  be  compelled  to  recon- 
struct it  when  washed  out.  Then,  again,  in  cases  where  the  appro- 
priation i?  made  for  the  sale  of  water  to  others,  comes  the  question 
of  liability  for  damages  for  the  failure  to  furnish  water  to  consum- 

8  See  See.  836.  *  See  Sees.  718-720. 
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ers,  as  well  as  those  to  life  and  property,  where  the  dam  is  de- 
stroyed.^ 

§  828.    Means  of  conducting  the  water  to  the  place  of  use. — 

The  most  common  method  of  conducting  the  water,  after  it  is  di- 
verted from  the  natural  streams  to  the  place  of  use,  is  by  open 
ditches  and  canals.  These  words  mean  the  same,  but  the  word 
"ditch"  is  usually  applied  to  the  smaller  works  of  this  nature,  and 
the  word  "canal"  to  the  larger.  Sometimes,  in  order  to  more  eco- 
nomically conduct  the  water  and  to  prevent  waste  by  seepage  and 
leakage,  the  ditch  or  canal  is  lined  with  cement,  stone,  or  wood. 
There  has  also  been  a  tendency  during  the  later  years  to  construct 
closed  conduits,  or  to  use  wooden  or  iron  pipes.  By  these  methods 
all  leakage  and  seepage  are  prevented,  and  the  water  is  conducted  to 
the  place  where  it  is  needed  without  los^.  This,  of  course,  requires 
considerable  expense  in  the  construction  in  the  first  instance.  But 
it  is  generally  conceded  that  it  pays  not  only  in  the  amount  of  water 
saved  to  the  appropriator,  but  it  also  prevents  injuries  to  land  from 
seepage  and  leakage.  But,  again,  these  also  prevent  seepage  to 
lands  which  would  be  benefited  thereby.  These  water-tight  con- 
duits are  used  in  the  older  countries  of  the  world,  where  water  is 
scarce  and  the  population  dense.  In  this  country  they  are  bound 
to  come  more  and  more  into  use  as  the  same  conditions  arise.  ^  It 
is  not  always  necessary  that  the  appropriator  construct  his  works 
for  the  carrying  of  the  water  in  these  expensive  methods.^  How- 
ever, he  is  required  to  employ  means  which  are  reasonably  econom- 
ical, and  which  will  prevent  unnecessary  waste.  He  must,  at  least, 
keep  his  ditches,  canals,  and  flumes  in  reasonably  good  repair,  as 
the  amount  appropriated  is  the  amount  which  he  actually  applies 
to  some  beneficial  use  or  purpose,  less  a  reasonable  amount  for  seep- 
age in  conducting  the  water  to  the  place  of  use.^  Wooden  fiumes 
may  be  used  where  necessary  to  conduct  the  water  over  depressions 
in  the  land,  but  these  must  be  so  constructed  as  to  preveht  leakage 

5  Eor  damages  for  failure  to  fur-  and  the  prevention  of  waste,  see  Sees, 

nish  water,  see  Chap.  83.  874-916. 

1  Eor  irrigation  in  Italy,  see  Sees.  2  See  Sec.  913. 

144-159.  3  Barrows  v.   Fox,   98   Cal.   63,   32 

For  irrigation  in   India,   see   Sees.  Pac.  Eep.  811. 

103-118.  For  the  amount  of  the  water  ap- 

For   the   economical   use   of   water  propriated,   see   Sees.   877-887. 
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or  waste.  And,  in  general,  any  waste  from  faulty  or  leaky  means  of 
conveying  the  water  will  be  enjoined,  if  it  in  any  way  interferes 
with  the  rights  of  others.* 

§  829.  The  right  to  construct  ditches  on  the  public  lands. — The 
right  to  construct  ditches  and  canals  and  other  works  for  the  con- 
veyance of  the  water  to  the  place  of  use,  as  in  the  case  of  dams,i  is 
based  upon  one  of  the  fundamental  propositions  of  the  doctrine  of 
appropriation.  In  order  to  acquire  a  right  to  the  use  of  water  it 
must  be  diverted  from  the  natural  stream  and  conducted  by  some 
means  to  the  place  of  use.  In  tracing  the  history  of  the  doctrine 
of  appropriation,  we  found  that  this  right  originated  with  the  cus- 
toms of  the  early  miners  of  California,  and  was  based  upon  the 
acquiescence  of  the  Government,  amounting  to  a  grant,  or  at  least 
a  license,  both  as  to  the  right  to  the  use  of  the  water  and  also  as  to 
the  right  to  conduct  it  over  the  public  domain  to  the  place  of  use, 
and  the  rights  which  originated  in  these  customs  were  afterwards 
enacted  into  statutory  law.^  Relative  to  the  construction  of  ditches 
over  the  public  domain,  the  Act  of  Congress  of  1866  as  the 
same  was  amended  by  the  Act  of  1870,  first  granted  the  right.^ 
These  Acts  were  supplemented  by  the  Act  of  March  3,  1891,*  under 
the  provisions  of  which  rights  of  way  may  be  acquired  for  the  con- 
struction of  ditches,  reservoirs,  and  canals  over  the  public  lands  and 
the  reservations  of  the  United  States.  This  subject  will  be  more 
thoroughly  discussed  in  another  portion  of  this  work  under  the 
subject  of  rights  of  way.^ 

§  830.  The  right  to  construct  ditches  on  private  lands. — When 
land  has  once  passed  into  private  ownership  no  person  has  the  right 

4  Barrows   v.   Fox,   98   Cal.   63,   32  2  See  Sees.  595-626. 

Pae.  Eep.   811;    Town  of  Sterling  v.  3  For    Acts    of    Congress    of    1866 

Pawnee   Co.,   42    Colo.   421,    94   Pae.  and  1870,  see  Sees.  611-618. 

Rep.   339,   15   L.   R.   A.,   N.   S.,   238;  4  6   Fed.   Stat.  Ann.   1905,  p.   313; 

Montrose   Canal  Co.  v.   Loutsenheizer  2  U.  S.  Comp.  Stat.  1901,  p.  1570;  1 

D.   Co.,   23   Colo.   233,   48   Pae.   Rep.  Supp.  Rev.  Stat.  942,  946;  26  Stat.  L. 

532.                     '  1101. 

For   the   prevention   of   waste,   see  For  copy  of  Act  and  construction 

Sees.  911-916.  thereof,  see  Sees.  937-952. 

Injuries  by  ditches,  see  Chap.  83.  See,  also.  Sees.  928-971. 

1  See  See.  827.  6  See  Chap.  51,  Sees.  927-971. 
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to  construct  a  ditch  or  canal  across  it  without  the  owner's  consent, 
unless  the  right  is  obtained  by  virtue  of  the  right  of  eminent  do- 
main. ^  Hence  it  follows  that  as  far  as  the  right  to  construct 
ditches  and  canals  over  the  lands  of  others  is  concerned,  it  depends 
largely  upon  the  right  of  way  which  must  be  acquired  for  this  pur- 
pose over  these  lands.2  This  may  be  acquired  by  grant,^  license,^ 
prescription,^  or  by  the  right  of  eminent  domain,^  and  will  be  fully 
discussed  in  this  work  in  the  chapjer  on  rights  of  way. 

§  831.  The  ditches  of  others  may  be  used. — ^Although  works  of 
some  description  must  be  constructed  to  conduct  the  water  to  the 
place  of  use,  it  is  not  necessary  that  they  be  always  owned  by  the 
appropriator  of  the  water  or  the  consumer.  He  may  acquire  a 
right  to  convey  the  water  to  the  place  of  use,  or  a  portion  of  the 
way,  through  the  ditch  or  canal  owned  by  others,  and  he  is  then  in 
the  same  position  to  protect  his  rights  to  the  use  of  the  water  as 
though  he  owned  absolutely  the  ditch  or  eanal.^  Or,  as  said  by  the 
Supreme  Court  of  California,  "and  his  appropriation  so  made  will, 
so  far  as  such  means  of  conducting  the  water  is  concerned,  be  as 
effectual  as  if  he  carried  it  through  a  ditch  or  pipe  line  made  for 
that  purpose  and  no  other. "  ^  In  fact,  it  has  been  the  policy  of  the 
law  in  most  of  the  States  and  Territories  of  the  West,  in  order  to 

1  Emerson  v.  El  Dorado  D.  Co.,  18  L.  E.  A.  851,  67  Am.  St.  Eep.  607; 
Mont.  2.47,  44  Pae.  Eep.  969;  Wei-  Water  Supply  Co.  v.  Larimer  etc.  Co., 
mar  v.  Lowery,  11  Cal.  104,  4  Morr.  24  Colo.  322,  51  Pao.  Eep.  496,  46 
Min.  Eep.  543;  McGregor  v.  Silver  L.  E.  A.  322;  TJtt  v.  Frey,  106  Cal. 
King  M.  Co.,  14  TJtah  47,  45  Pac.  Eep.  392,  39  Pac.  Eep.  807;  Lower  Tula 
1091,  60  Am.  St.  Eep.  883;  Johnston  ete.  Co.  v.  Angiola  etc.  Co.,  149  Cal. 
V.  Meagher,  14  Utah  426,  47  Pac.  Eep.  496,  86  Pae.  Eep.  1081;  Butte  etc. 
861.  V.    Vaughn,    11    Cal.     143,     70    Am. 

2  For  the  acquisition  of  rights  of  Deo.  769,  4  Morr.  Min.  Eep.  552 ; 
way  over  private  lands,  see  Sees.  972,  Hoffman  v.  Stone,  7  Cal.  46. 

993.  2  Lower   Tule   etc.   Co.   v.   Angiola 

3  See  Sees.  976-979.  etc.  Co.,  149  Cal.  496,  86  Pae.  Eep. 

4  See  Sees.  983-985.  1081. 

5  See  Sees.  1033-1045.  See,   also,   Eiehardson   v.   Kier,   37 

6  See  Sees.  1059-1086.  Cal.  263 ;  Simmons  v.  Winters,  21  Ore. 
1  Clifford  V.  Larrien,  2   Ariz.  202,      35,  27  Pac.  Eep.  7,  28  Am.  St.  Eep. 

11  Pae.   Eep.   397;   Lehi  Irr.   Co.  v.  727;    MeCaU  v.   Porter,   42   Ore.   49, 

Moyle,  4  Utah  327,  9  Pae.  Eep.  867;  70  Pac.  Eep.  820,  71  Pac.  Eep.  976. 
North  Point  ete.  Co.  v.  Utah  etc.  Co.,  For    extent    of    rights    to    mingled 

16  Utah  246,  52  Pao.  Eep.   168,   40  waters,  see  Sees.  797,  798. 
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avoid  having  the  country  cut  up  with  a  multiplicity  of  ditches  and 
canals,  that  where  one  ditch  can  answer  the  purpose  of  more,  the 
right  to  use  the  same  is  granted  by  statute  to  others  than  the  owner 
thereof .3  Of  course,  this  right  is  in  the  nature  of  a  right  of  way, 
and  must  be  acquired  in  a  lawful  manner.*  It  may  be  acquired 
in  the  same  manner  as  a  right  of  way  for  the  ditch,  that  is,  by 
grant,  contract,  license,  and  by  eminent  domain.  ^  But  the  appro- 
priations, in  cases  of  this  nature,  stand  alone,  and  the  later  comer 
can  claim  nothing  from  the  rights  of  those  who  were  prior,  al- 
though the  method  of  use  is  through  the  same  works.*  And  in  such 
a  case  it  is  held  also  that  the  appropriator  need  not  proceed  under 
the  statutory  formalities,  but  that  he  is  an  appropriator  by  actual 
diversion  and  use.''  Where  the  water  of  several  appropriators  are 
thus  mingled  in  one  ditch,  great  care  must  be  exercised  in  the  meas- 
urement to  determine  the  rights  of  eaeh.s  And,  further,  after  the 
enlargement  is  completed,  the  duty  of  keeping  the  ditch  or  canal 
in  repair  is  upon  all  parties  interested  in  and  using  the  same,  and 
the  expense  may  be  equitably  adjusted  by  the  Court.^  And  in  the 
enla.rgement  of  a  ditch  for  this  purpose,  the  owner  can  not  be  com- 
pelled to  pay  any  of  the  cost  or  expense  of  the  enlargement.^" 

§  832.    The  natural  channel  of  stream  may  be  used  for  the 
ditch. — ^As  was  mentioned  in  a  previous  section,  an  appropriator 

3  See   the    statutes    of    the    States,      Pac.  Rep.  371,  1  h.  E.  A.,  N.  S.,  208, 
Part  XrV;   Sand  Or.  etc.  Irr.  Co.  v.      101  Am.  St.  Eep.  953. 

Davis,  17  Colo.  326,  29  Pae.  Eep.  742 ;  6  Union  M.  &  M.  Co.  v.  Dangberg, 

Downing  v.  Moore,   12   Colo.  316,  20  81   Fed.   Eep.   73;    Utt  v.   Frey,   106 

Pac.  Eep.  766 ;  Junction  Cr.  etc.  Co.  v.  Cal.  392,  39  Pac.  Eep.  807. 

City  of  Durango,  21  Colo.  194,  40  Pac.  7  McGuire  v.  Brown,   106  Cal.  660, 

Eep.  356;  Tripp  v.  Overaeker,  7  Colo.  670,  39  Pae.  Eep.  1060,  30  L.  E.  A. 

72,  1  Pac.  Bep.  695.  384;   Tubbs  v.  Eoberts,  40  Colo.  498, 

4  For  a  right  of  way  to  use  ditches  92  Pac.  Eep.  220 ;   Utt  v.  Frey,   106 
of  others,  see  Sees.  831,  1084,  1085.  Cal.  392,  39  Pac.  Eep.  807;  Wood  v. 

One   can   not   arbitrarily  seize   and  Etiwanda  etc.   Co.,   122   Cal.   152,   54 

use  another's  ditch,  or  interest  in  a  Pac.  Eep.  726. 

ditch    for    that   purpose.      McEae    v.  See,  also,  for  appropriation  by  di- 

Small,  48  Ore.  139,  85  Pac.  Eep.  503;  version  and  use,  Sec.  730. 

McPhail  V.  Forney,   4  Wyo.   556,   35  8  For  the  measurement  of  water  in 

Pae.  Eep.  773.  cases  of  this  nature,  see  Sees.  789-800. 

5  For  eminent  domain,  see  Clark  v.  9  Patterson    v.    Brown    etc.    Co.,  3 
Nash,  198  U.  S.  361,  49  L.  Ed.  1085,  Colo.  App.  511,  34  Pac.  Eep.  769. 

25   Sup.   Ct.   Eep.    676,    4   Ann.   Cas.  10  Sand   Cr.   etc.   Co.   v.   Davis,   ir 

1171;  affirming  Id.,  27   Utah  158,  75      Colo.  326,  29  Pae.  Eep.  742. 
92 — ^Kln.  on  Irr. 
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has  the  right  to  make  use  of  all  of  the  natural  advantages  of  the 
country,  and  even  to  use  the  channel  of  the  same'  stream  from  which 
the  water  was  appropriated,  or  the  channel  of  another  stream,  for 
a  portion  of  his  ditch  in  conducting  the  water  to  the  place  of  use.^ 
One  of  the  essential  elements  of  a  valid  appropriation  is  that  there 
must  be  an  actual  diversion  of  the  water  from  the  natural  stream.^ 
But  the  authorities  have  held  from  the  earliest  history  of  the  doc- 
trine of  appropriation  that,  after  tte  water  has  been  once  diverted 
from  its  natural  channel,  it  may  be  turned  back  into  the  stream 
from  which  it  was  originally  taken  and  be  recaptured  at  a  point 
below  by  the  same  appropriator,  provided  that  the  rights  of  others 
are  not  injuriously  affected  thereby ;  thus  using  the  channel  of  the 
natural  stream  for  the  time  being  as  a  link  in  a  ditch  or  canal  for 
conducting  the  water  to  some  lower  point.^     It  would  be  a  harsh 


1  For  kind  of  works  necessary,  see 
Sees.  824-831. 

2  For  the  diversion  of  the  water, 
see  Sees.  722-724. 

3  Campbell  v.  Flannery,  29  Mont. 
246,  74  Pac.  Eep.  450;  Miller  v. 
Wheeler,  54  Wash.  429,  103  Pac.  Eep. 
641,  23  L.  B.  A.,  N.  S.,  1065;  In  re 
Nelson,  27  Land  Dee.  512,  aU  citing 
Kinney  on  Irr.,  1st  Ed.,  Sec.  246. 

See,  also,  Hoffman  v.  Stone,  7  Gal. 
46,  4  Morr.  Min.  Eep.  520;  Butte 
Canal  Co.  v.  Vaughn,  11  Cal.  143,  70 
Am.  Dee.  769,  4  Morr.  Min.  Eep.  552; 
Biehardson  v.  Kier,  37  Cal.  263; 
Brown  v.  Mullin,  65  Cal.  89,  3  Pae. 
Eep.  99;  Sehultz  v.  Sweeney,  19  Nev. 
359,  11  Pac.  Eep.  253,  3  Am.  St.  Eep. 
888;  Paige  v.  Eocky  Ford  etc.  Co., 
83  Cal.  84,  21  Pac.  Eep.  1102,  23  Pae. 
Eep.  875. 

It  was  held  in  the  recent  Oregon 
case  of  Ison  v.  SturgiU,  57  Ore.  109, 
109  Pae.  Eep.  579,  110  Pac.  Eep.  535, 
that  an  appropriator  of  waters  of  a 
stream  acquired  no  exclusive  right  to 
the  channel  of  the  same  which  carries 
more  water  than  his  appropriation 
and  is  used  by  others.  Parks  Canal 
Co.  V.   Hoyt,   57  Cal.  44;   WUeox  v. 


Hauseh,  64  Cal.  461,  3  Pac.  Eep.  108; 
Creighton  v.  Kaweah  Irr.  Co.,  67  Cal. 
221,  7  Pac.  Eep.  658;  BUis  v.  Tone, 
58  Cal.  289;  Malad  Val.  Irr.  Co.  v. 
Campbell,  2  Idaho  411,  18  Pac.  Eep. 
52;  Herriman  Irr.  Co.  v.  Butterfield 
M.  Co.,  19  Utah  453,  57  Pac.  Eep. 
537,  51  L.  E.  A.  930;  Platte  Val.  Irr. 
Co.  V.  Buckers  etc.  Co.,  25  Colo.  77, 
53  Pac.  Eep.  334;  Simmons  v.  Win- 
ters, 21  Ore.  35,  27  Pae.  Eep.  7,  28 
Am.  St.  Eep.  727. 

One  may  adopt  as  a  part  of  his 
ditch  a  depression,  slough,  or  high- 
water  channel,  and  have  his  right  to 
the  possession  and  use  thereof  pro- 
tected, the  same  as  if  such  ditch  had 
been  wholly  artificially  made.  Parke 
V.  Boulware,  4  Idaho  692,  43  Pac. 
Eep.  680. 

One  who  by  dikes  or  dams  prevents 
water  from  flowing  from  the  main 
stream  at  low  places  or  by  natural 
channels,  thus  confining  it  to  the  main 
stream,  and  by  it  conveying  it  down 
to  his  land,  where  he  uses  it  for  neces- 
sary and  reasonable  irrigation,  appro- 
priates it.  McCall  V.  Porter,  42  Ore. 
49,  70  Pac.  Eep.  820,  71  Pae.  Eep. 
976. 
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rule  to  require  those  engaged  in  these  enterprises  to  construct  an 
actual  ditch  or  canal  along  the  whole  route  through  which  the  water 
has  to  be  carried,  and  to  refuse  them  the  economy  which  Nature 
occasionally  affords  in  the  shape  of  a  dry  ravine,  gulch,  canyon,  or 
the  channel  of  a  natural  stream.'*  Not  only  may  the  water  from 
the  same  stream  be  turned  back  into  its  channel  and  reclaimed,  but 
also  the  waters  from  any  different  source  of  supply  may  be  turned 
into  the  channel  of  any  stream,  conducted  therein  for  a  distance, 
and  again  taken  out  by  the  appropriator  thereof  .^  In  order  to  take 
advantage  of  the  right  to  use  the  channel  of  the  stream  for  a  part 
of  a  ditch,  there  must  be  an  intention  to  recapture  it,  otherwise  the 
water  belongs  to  the  other  appropriators  on  the  stream,  according 
to  their  priority  of  rights,  the  water  being  treated  as  abandoned  by 
the  one  who  turned  it  into  the  stream.*  Then,  again,  no  more 
water  can  be  taken  from  the  stream  than  was  turned  in  after 


See,  also,  Weaver  v.  Eureka  etc.  Co., 
15  Cal.  271,  1  Morr.  Min.  Eep.  642; 
Wiggins  V.  Museupiabe,  113  Cal.  182, 
45  Pac.  Eep.  160,  32  L.  R.  A.  667,  54 
Am.  St.  Eep.  337 ;  Mayberry  v.  Alham- 
bia  etc.  Co.,  125  Cal.  444,  54  Pae. 
Eep.  530,  58  Pac.  Eep.  68;  Churchill 
V.  Eose,  136  Cal.  576,  69  Pac.  Eep. 
416;  Lower  Tule  etc.  Co.  v.  Angiola 
etc.  Co.,  149  Cal.  496,  86  Pac.  Eep. 
1081;  Wutchumna  Water  Co.  T. 
Pogue,  151  Cal.  105,  90  Pac.  Eep. 
362;  Pomona  Water  Co.  v.  San  An- 
tonio Water  Co.,  152  Cal.  618,  93 
Pae.  Eep.  881;  Evans  Ditch  Co.  v. 
Lakeside  Ditch  Co.,  15  Cal.  App.  119, 
108  Pac.  Eep.  1027;  Oppenlander  v. 
Left  Hand  Ditch  Co.,  18  Colo.  142,  31 
Pac.  Rep.  854;  Buckers  etc.  Co.  v. 
Farmers'  etc.  Co.,  31  Colo.  62,  72 
Pac.  Eep.  49 ;  Eipley  v.  Park,  40  Colo. 
129,  90  Pae.  Rep.  75;  Hackett  v.  Lar- 
imer etc.  Co.,  48  Colo.  178,  109  Pac. 
Eep.  965;  Malad  etc.  Co.  v.  Camp- 
bell, 2  Idaho  411,  18  Pac.  Eep.  52; 
Beaverhead  etc.  Co.  v.  Dillon  etc.  Co., 
34    Mont.    135,    85    Pae.    Eep.    SSO; 


Smith  V.  DufE,  39  Mont.  382,  102  Pae. 
Eep.  981,  133  Am.  St.  Eep.  587; 
Kelly  V.  Hynes,  41  Mont.  1,  108  Pac. 
Eep.  785 ;  Schultz  v.  Sweeney,  19  Nev. 
359,  116  Pac.  Eep.  253,  3  Am.  St. 
Eep.  888;  Hough  v.  Porter,  51  Ore. 
318,  95  Pac.  Eep.  732,  98  Pae.  Eep. 
1083,  102  Pac.  Eep.  728;  Fuller  v. 
Sharp,  33  Utah  431,  94  Pac.  Eep.  817; 
MUler  V.  Wheeler,  54  Wash.  429,  103 
Pac.  Eep.  641,  23  L.  E.  A.,  N.  S., 
1065. 

See,  also,  for  abandonment.  Sees. 
1099-1117. 

For  recapture,  Sees.  798-800. 

4  Hoffman  v.  Stone,  7  Cal.  46. 

5  Herriman  Irr.  Co.  v.  Keel,  25 
Utah  96,  69  Pac.  Eep.  719;  Campbell 
V.  Flannery,  29  Mont.  246,  74  Pac. 
Eep.  450. 

6  Davis  V.  Gale,  32  Cal.  26,  91  Am. 
Dec.  554,  4  Morr.  Min.  Eep.  604; 
Eddy  V.  Simpson,  3  Cal.  249,  58  Am. 
Dec.  408;  Schultz  v.  Sweeney,  19  Ney. 
359,  11  Pac.  Eep.  253,  3  Am.  St.  Rep. 
888. 

For  abandonment,  see  Sees.  1099- 
1117. 
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making  due  allowance  for  natural  seepage  and  evaporation.^  This 
branch  of  the  subject  will  be  discussed  when  we  take  up  the  sub- 
jects of  the  rights  in  mingled  waters  ^  and  developed  waters.^ 

Another  limitation  to  the  right  to  use  the  channel  of  a  stream  for 
this  purpose  is  that  the  capacity  of  the  stream  must  be  considered, 
and  no  more  water  must  be  turned  into  it  than  can  be  safely  carried 
within  the  banks,  together  with  the  water  naturally  flowing  therein. 
The  flooding  or  overflowing  of  jJi-operty  along  the  stream  from 
this  cause  will  render  the  party  turning  the  water  into  the  stream 
liable  for  injuries  caused  by  the  overflow.!*^  The  appropriator, 
however,  may  clean  out  the  channel  of  the  stream,  and  remove  ob- 
structions therefrom,  in  order  to  prevent  injuries  of  this  nature,  ^^ 
provided  that  in  making  such  changes  he  does  not  injure  the  rights 
of  the  other  appropriators  on  the  stream.  ^^ 

§  833.    Ditches,  canals,  etc.,  axe  not  in  themselves  easements. — 

The  works  constructed  for  the  means  of  use  of  water,  consisting  of 
ditches,  canals,  flumes,  or  reservoirs,  are  not  in  themselves  ease- 
ments, but  are  land.^  Where  these  works  are  constructed  upon 
the  lands  of  the  appropriator,  the  portion  whereon  they  are  located 
is  held  by  no  different  title  from  the  rest  of  the  land.  2  The  same 
is  also  true  where  they  are  constructed  over  lands  owned  by  others 
than  the  appropriator.  They  are  still  land,  although  the  fee  to 
the  same  may  belong  to  a  person  other  than  the  appropriator. 
"What  the  appropriator  acquires  in  this  instance  is  not  a  ditch  or 
canal  as  an  easement,  but  an  easement  for  a  ditch  or  canal  or  other 

7  Miller  v.  Wheeler,  54  Wash.  429,      90  Am.  Dec.  537;  McPhail  v.  Forney, 
103  Pae.  Rep.  641,  23  L.  K.  A.,  N.  S.,      4  Wyo.  556,  35  Pae.  Rep.  773. 
1065;  Burnett  v.  Whitesides,  15  Cal.  1  See  Sees.  928,  973. 

35;  Wilcox  v.  Hausch,  64  Cal.  461,  3  2  No  easement  exists  so  long  as  Jhe 

Pae.  Rep.  108;  Paige  v.  Rocky  Ford  vmity  of  possession, and  ownership  re- 

etc.   Co.,   83    Cal.    84,   21   Pae.   Rep.  mains,    because    the    owner    of    the 

1102,  23  Pae.  Rep.  875.  whole  may  at  any  time  rearrange  the 

8  See  Sees.  798-800.  quality     of     the    several    servitudes. 

9  See  Sees.  1205,  1206.  Quinlan  v.  Noble,  75  Cal.  250,  17  Pae. 

10  Richardson  v.  Kier,  34  Cal.  63,     Rep.  69. 

91  Am.  Dee.  681,  4  Morr.  Min.  Rep.  See,  also.   Cave  v.   Crafts,  53  Cal. 

612.  135;    Lampman   v.   Milks,    21    N.   Y. 

11  Paige  V.  Rocky  Ford  etc.  Co.,  505;  Dixon  v.  Schurmeier,  110  Cal. 
83  Cal.  84,  21  Pae.  Rep.  1102.  582,  42  Pae.  Rep.  1091. 

12Lobdell  T.  Simpson,  2  Nev.  274, 
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works,  as  the  case  may  be.  The  very  definition  of  the  word  ease- 
ment precludes  the  idea  that  a  ditch  or  canal  in  and  of  itself  is  an 
easement.  It  is  simply  a  privilege  or  private  way,  "in  which  a 
particular  man  may  have  an  interest  or  right,  though  another  be 
the  owner  of  the  soil."  It  is  an  incorporeal  hereditament.^  Or, 
again,  "an  easement  is  a  liberty,  privilege,  or  advantage  without 
profit  which  the  owner  of  one  parcel  of  land  may  have  in  the  lands 
of  another.     .     .     .     They  are  incorporeal. ' '  * 

Upon  the  other  hand,  the  ditch  or  canal  is  land;  and,  being 
visible  and  tangible,  is  corporeal.  Because  a  ditch  or  canal  is  dug 
on  land  in  no  way  changes  its  character  as  land.  It  is  still  land, 
although  the  bed  of  the  same  may  be  sunk  below  the  surface  of  the 
land  adjoining  it.  It  has  the  bed  and  sides  still  consisting  of  the 
same  character  of  soil  or  rock  as  that  of  the  adjoining  land,  and 
it  is  as  much  a  part  of  this  land  as  though  the  ditch  or  canal  had 
never  been  dug.  This  may  be  illustrated  by  another  easement, 
for  a  right  of  way  given  for  a  private  roadway.  Because  an  ease- 
ment or  privilege  is  given  by  the  owner  of  lands  to  another  person 
to  pass  over  those  lands  in  a  private  roadway  in  no  way  changes 
the  character  of  the  roadway  from  land,  and  that,  too,  although  in 
this  case  the  surface  of  the  bed  of  the  road  may  be  elevated  above 
the  surface  of  the  adjoining  land.  It  is  stiU  land,  and  a  part  and 
parcel  of  that  adjoining.  It  is  visible  and  tangible,  and  therefore 
corporeal.  What  is  granted  is  simply  the  right  or  privilege  to  pass 
over  this  land,  as  the  easement.  This  right  or  privilege  is  intangible 
and  invisible,  hence  it  follows  that  the  road  itself  is  not  the  ease- 
ment. But  the  easement  consists  of  the  invisible,  intangible,  and 
incorporeal  right  or  privilege  of  passing  over  the  road.  So  it  is 
with  a  ditch  or  canal.  The  ditch  or  canal  itself  is  not  the  easement. 
But  the  easement  consists  of  the  invisible,  intangible,  and  incorporeal 
right  or  privilege,  or  right  of  way,  for  the  ditch,  canal,  or  other 
works,  as  the  ease  may  be,  which  the  owner  of  certain  lands  may 
have  over  the  lands  of  another.  As  was  said  in  an  early  California 
ease,  brought  in  ejectment:     "Substantially  the  conveyance  was  of 

3  2  Blackstone,  Chap.  3,  Inoorpo-  another  for  a  special  purpose  not  in- 
real  Hereditaments,  p.  35.  consistent  with  a  general  property  in 

BouTier,  Law  Diet.    A  right  in  the  the  owner.    They  are  incorporeal, 
owner  of  one  parcel  of  land,  by  reason  4  14  Cyc.  1139. 

of  such  ownership,  to  use  the  land  of 
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the  ditch,  for  there  can  be  no  distinction  taken  between  a  'right  of 
way  in  a  ditch'  or  'for'  an  existing  ditch,  and  the  ditch  itself."  5 

That  a  right  of  way  for  a  ditch  or  canal  is  an  easement  we  wiU 
concede,  and  will  fully  discuss  this  subject  in  a  subsequent  chapter.^ 
The  only  point  which  we  wish  to  make  here  is  that  the  character 
of  property  in  a  ditch,  canal,  reservoir,  or  other  means  of  diversion 
and  use  of  water,  is  not  in  and  of  itself  an  easement,  or  servitude, 
but  is  a  corporeal  estate  or  land,  and  relative  to  which  any  action 
at  law  or  in  equity  wiU  lie,  which  may  be  maintained  as  to  any 
other  real  property. ''' 

The  reason  that  we  have  elaborated  upon  this  subject  to  this 
extent  is  the  fact  of  the  misconception  of  some  of  the  authorities, 
including  some  Courts,  as  to  the  nature  and  character  of  the  prop- 
erty in  a  ditch  or  canal  where  it  passes  over  lands  of  others  than 
those  of  the  appropriator,  and  the  loose  expressions  found  in  some 
of  the  decisions,  to  the  effect  that  the  ditch  or  canal  was  in  itself  an 
easement.* 

§  834.    Character  of  property  in  ditches,  canals,  and  reservoirs. 

— Ditches,  canals,  flumes,  and  reservoirs  used  for  the  conveyance  or 
storage  of  water  are  artificial  water  courses,  lakes,  or  ponds,  and  are 
real  property,  and  the  rules  of  law  governing  the  same  are,  in 
general,  the  same  as  the  rules  governing  other  real  property.  ^  A 
ditch,  canal,  or  reservoir  is  not  a  mere  easement  or  incorporeal 

5  Reed  v.  Spieer,  27  Cal.  58,  4  Morr.  Water  Eights  in  the  Western  States, 
Min.  Eep.  330.  3d  Ed.,  Sec.  455. 

See,  also.  Integral  etc.   Co.  v.  Al-  i  !For  the  sale  and  transfer  of  this 

toona  etc.  Co.,  75  Fed.  Eep.  379,  21  class  of  property,  see  Sees.  976-979; 

C.   C.   A.   409,   44  TJ.   S.   App.   566;  Barkley   v.    Tieleke,    2    Mont.    59,   4 

Dondero  v.  O'Hara,  3  Cal.  App.  633,  Morr.   Min.  Eep.   666;   Clark  v.  Wil- 

86  Pac.  Eep.  _985;    Ada  County   etc.  lett,  .34  Cal.  534;   ClifEord  v.  Larrien, 

Co.  V.  Farmers'  etc.  Co.,  5  Idaho  793,  2  Ariz.  2Q2,  11  Pac.  Eep.  397;   Ada 

51  Pac.  Eep.  990,  4  L.  E.  A.  485.  County  etc.  Co.  v.  Farmers '  Canal  Co., 

But  see  Swift  v.  Goodrich,  70  Cal.  5   Idaho   793,   51  Pac.  Eep.   990,   40 

103,  11  Pac.  Eep.  561.  L.  E.  A.  845,  citing  Kinney  on  Irr., 

6  For   rights   of   way   over   private  1st  Ed.,  Sec.  224. 

lands,  see  Chap.  51,  Sees.  972-993.  An   interest   in   a    ditch   is   realty. 

7  Fudickar  v.  East  Eiverside  Irr.  Burnham  v.  Freeman,  11  Colo.  601,  19 
Dis.,  109  Cal.  29,  41  Pac.  Eep.  1024.      Pac.  Eep.   761;   Oppenlauder  v.  Left 

For  injuries  to  ditches,  see  Chap.  83.      Hand  D.  Co.,   18  Colo.   142,  31  Pac. 

8  "That  a  ditch  is  an  easement  has  Eep.  854;  McPhail  v.  Forney,  4  Wyo. 
been  frequently  declared."     Wiel  on      556,   35   Pac.   Eep.   773;    Bashore   v. 
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hereditament.  It  is'  itself  land,2  for  the  recovery  of  the  pos- 
session of  which  an  action  in  ejectment  will  lie  the  same  as  for 
the  possession  of  any  other  real  property.^  An  action  to  quiet  title 
to  such  property  will  lie,  it  being  real  estate.  And  although  in  a 
suit  to  quiet  title  to  an  irrigation  ditch  the  complaint  alleged  the 
plaintiff  to  be  the  owner  of  the  ditch  in  fee,  it  did  not  preclude  the 
Court  from  finding  that  the  right  or  ownership  was  in  the  nature 
of  an  easement.*  One  who  constructs  a  ditch  on  the  land  of  an- 
other may  acquire  title  to  the  ditch  by  adverse  use  for  the  statutory 
period.^  Ditches  dug  for  the  purpose  of  irrigating  land  occupied 
as  a  homestead,  and  where  without  the  use  of  the  water  thereon  the 


Mooney,  4  Cal.  App.  276,  87  Pae. 
Eep.  553;  Mattis  v.  Hosmer,  37  Ore. 
523,  62  Pae.  Eep.  17,  632;  Child  v. 
Whitman,  7  Colo.  App.  117,  42  Pae. 
Eep.  601;  Weleh  v.  Garrett,  5  Idaho 
639,  51  Pae.  Eep.  405,  19  Morr.  Min.  ' 
Eep.  193;  Eeed  v.  Spieer,  27  Cal.  58, 
4  Morr.  Min.  Eep.  330 ;  Hunt  v.  Plum, 
14  Cal.  59;  California  ete.  Co.  v. 
County  of  Los  Angeles,  10  Cal.  App. 
185,  101  Pae.  Eep.  547;  Simmons  v. 
Winters,  21  Ore.  35,  27  Pae.  Eep.  7, 
28  Am.  St.  Eep.  727;  Corea  v.  Hi- 
guerra,  135  Cal.  451,  95  Pae.  Eep. 
884,  17  L.  E.  A.,  N.  S.,  1018. 

2  Blaek's  Pomeroy  on  Water  Eights, 
See.  59. 

3  Integral  ete.  Co.  v.  Altoona  etc. 
Co.,  75  Fed.  Eep.  397,  21  C.  C.  A.  409, 
44  XJ.  S.  App.  566,  where  the  aetiou 
was  in  ejectment  for  the  reeovery  of 
a  water  diteh  known  as  the  "Boston 
Diteh,"  and  the  Court  held  that  the 
suit  was  for  the  reeovery  of  the  diteh 
itself,  and  that  the  action  of  eject- 
ment would  lie. 

See,  also,  the  case  of  Eeed  v.  Spieer, 
27  Cal.  58,  4  Morr.  Min.  Eep.  330, 
where  an  action  in  ejectment  was 
brought  to  recover  possession  of  the 
'.'Mountain  Brow  Water  Company's 
ditch."  The  decision  of  the  Court 
depended  upon  the  construction  of  a 
certain  deed  in  which  there  were  two 


independent  descriptions  of  the  prop- 
erty intended  to  be  conveyed,  first  by 
name:  "A  way  to,  in,  and  for  the 
ditch  called  'Mountain  Brow  Water 
Company';  second,  by  indicating  the 
land  which  the  way  crosses,  namely, 
'the  land  owned  by  Spieer.'  "  And 
the  Court  in  the  opinion  said:  "Sub- 
stantially the  conveyance  was  of  the 
ditch  itself.  .  .  .  If  a  mining  ditch 
is  to  be  regarded  as  a  mere  easement 
or  incorporeal  hereditament,  it  would 
follow  that  this  action  could  not  be 
maintained. ' ' 

See,  also,  Nevada  etc.  Co.  t.  Kidd, 
37  Cal.  282;  Dondero  v.  O'Hara,  3 
Cal.  633,  86  Pae.  Eep.  985;  Mitchell 
v.  Amador  ete.  Co.,  75  Cal.  483,  17 
Pae.  'Eep.  246. 

See,  also,  injuries  and  remedies 
therefor.  Chaps.  81-83. 

4  Bashore  v.  Mooney,  4  Cal.  App. 
276,  87  Pae.  Eep.  553;  Pudickar  v. 
East  Eiverside  Irr.  Dist.,  109  Cal.  29, 
41  Pae.  Eep.  1024. 

For  actions  to  quiet  title,  see  Chap. 
78. 

5  Bashore  v.  Mooney,  4  Cal.  App. 
276,  87  Pae.  Eep.  553;  Smith  v. 
Hampshire,  4  Cal.  App.  8,  87  Pae. 
Eep.  224;  Abbott  v.  Pond,  142  Cal. 
393,  76  Pae.  Rep.  60. 

For  adverse  use  and  prescription, 
see  Sees.  1033-1058. 
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land  would  be  of  but  little  value  for  agricultural  or  horticultural 
purposes,  are  treated  as  a  part  of  the  land  itself,  and  not  severable 
therefrom,  and  hence,  therefore,  exempt  from  liability  for  debts 
contracted  prior  to  the  issuing  of  the  patent  to  the  full  extent  to 
which  the  homestead  is  exempt.^  Nor  is  there  anything  in  the  de- 
cision in  the  case  of  Mt.  Carmel  Fruit  Co.  v.  Webster  '^  to  the  con- 
trary, as  some  have  been  led  to  believe.  In  that  case  the  home- 
stead entryman  conveyed  "an  intsrest  in  appropriated  water,  and 
the  right  to  convey  the  same  over  and  across  the  land."  This  con- 
veyance was  attacked  as  being  in  violation  of  Sections  2290,  2291,  of 
the  Revised  Statutes  of  the  United  States,^  as  an  attempt  to  alienate 
a  portion  of  his  homestead  claim.  In  deciding  against  this  conten- 
tion, the  Court,  by  Mr.  Justice  Van  Dyke,  said:  "Such  a  trans- 
action, so  far  from  being  prohibited  by  the  Acts  of  Congress  in 
question,  or  against  public  policy,  is  favored  and  encouraged,  not 
only  by  the  legislation  of  Congress,  but  by  the  decisions  of  the 
courts.  Federal  and  State."  The  ruling  in  this  case  was  correct, 
as  there  was  no  conveyance  of  any  land  as  prohibited  under  the 
Homestead  Act.  The  only  conveyance  outside  of  the  water  right, 
which  must  have  been  acquired  as  a  separate  right  to  the  home- 
stead,^  was  an  incorporeal  privilege,  right,  or  easement  "to  convey 
the  water  over  and  across  the  land,  the  title  to  which  remained  in 
the  homestead  entryman. ' '  1° 

These  works  are  inheritable,  and  as  hereditaments,  being  sub- 
stantial, permanent,  visible,  and  tangible,  are  corporeal.^i 

§  835.  Reservoirs  and  storage  rights. — The  right  to  construct 
reservoirs  and  store  waters  is  also  give.n  under  the  laws  of  the 
United  States,  and  also  the  laws  of  every  State  within  the  arid  and 

6  Faull  V.  Cooke,  19  Ore.  455,  20  That  the  location  of  land  is  not  an 
Pae.  Eep.  662,  20  Am.  St.  Eep.  836;      appropriation,  see  See.  767. 

Fitzell  V.  Leaky,  72  Cal.  477,  14  Pae.  lo  But  see  Cascade  Public  Service 

Eep.  198.  Corporation   v.    Eailsback,   59   Wash. 

7  140  Cal.  183,  73  Pae.  Eep.  826.  376,  109  Pae.  Eep.  1062. 

8  See  6  Fed.  Stat.  Ann.  1905,  pp.  See,  also,  for  the  sale  of  rights  of 
290,  292;  2  U.  S.  Comp.  Stat.  1901,  way.  Sees.  972-985. 

pp.   1389,   1390;    14   Stat.  L.   67,   26          11  See,    also,    2    Blaekstone    Comm. 

Stat.  L.  1098.  17;   3  Kent  Com.  401;   Eex  v.  Trus- 

9  For  appropriation  of  water,  see  tee,  3  B.  &  Ad.  216,  110  Eng.  Ee- 
Sees.  706-732.  print  80. 
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semi-arid  regions.  The  subject,  however,  of  reservoirs  and  storage 
rights  will  be  fully  discussed  in  a  separate  chapter  of  this  work, 
and  no  further  discussion  is  necessary  here.^ 

§  836.     Character  of  construction  of  works — In  general. — In 

previous  sections  we  have  discussed  the  kinds  of  works  necessary 
to  be  constructed  by  an  appropriator  in  order  to  consummate  an 
appropriation,  1  and  also  that  these  works  must  be  completed  with 
all  reasonable  diligence. ^  We  did  not  there  discuss  the  character 
of  the  construction  of  these  works,  which  the  law  requires  in  order 
that  the  lives  and  property  of  the  people  below  them  may  be  safe 
from  breakage  and  overflow.^  Water,  like  fire,  when  unrestrained, 
is  one  of  the  most  dangerous  elements  known  to  man.  Unfortu- 
nately, this  has  been  illustrated  many  times  in  this  and  other  coun- 
tries by  the  breakages  in  the  works  constructed  by  man  to  regulate, 
control,  and  especially  to  store  water.  Upon  the  other  hand,  when 
these  works  are  properly  constructed  and  made  safe,  and  thereby 
the  water  is  retained  on  the  upper  lands  of  the  water  courses  during 
periods  of  flood,  there  are  no  means  known  to  man  which  will  so 
surely  prevent  the  great  inundations  and  floods  that  recur  almost 
annually  in  the  lower  valleys,*  and  at  the  same  time,  during  the  pe- 
riods of  low  water,  insure  a  uniform  flow  in  the  rivers,  which  may  be 
utilized  for  navigation  and  other  purposes.^  In  fact,  in  the  con- 
struction of  great  storage  reservoirs  along  the  upper  reaches  of  the 
great  water  courses,  man  is  but  an  imitator  of  Nature,  which,  by  the 
forests  along  the  headwaters  of  these  very  rivers,  so  rapidly 
becoming  depleted  in  this  country,  stored  up  the  waters  in 
times  of  plenty  and  let  it  gradually  seep  down  to  the  streams 
during  the  hot,  dry  summer  months,  and  thus  secured  a  uniform 
and  permanent  flow  at  times  when  the  water  was  needed  the  most 
in  the  lower  portions  of  the  rivers.  But,  in  order  for  man  to  suc- 
cessfully imitate  Nature  in  this  respect,  and  in  order  to  artificially 
maintain  these  many  benefits  and  uses  of  water,  and  to  prevent  the 

1  For  reservoir  and  storage  rights,  3  For    actions    for    damages    from 

see  Chap.  46,  Sees.  837,  846.  negligent     construction    and    mainte- 

See,    also,    for    the    storage    rights  nance,  see  Chap.  83. 
under   the   various    State   laws,   Part         4  For  irrigation  as  a  prevention  of 

XrV.  floods,  see  Sees,  11,  14. 

1  See  Sees.  826-834.  5  For  irrigation  as  an  aid  to  navi- 

-  See  Sees,  733-741.  gation,  see  Sec.  12. 
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danger  to  life  and  property,  when  like  a  wild  beast  the  water  unre- 
strained tears  through  the  land,  these  works  of  man  should  be  so 
constructed  that  they  will  be  as  safe  as  human  foresight  can  deter- 
mine. And  in  the  construction  of  these  works  we  should  remember 
that  at  all  times  we  are  dealing  with  a  most  dangerous  element,  and 
one  which  ever  is  seeking  to  escape.  It  may  in  our  hands,  under 
proper  safeguards,  be  one  of  the  greatest  blessings  to  humanity ;  but 
if,  upon  the  other  hand,  it  brealgs  from  control,  it  may  become 
one  of  the  greatest  of  curses. 

Upon  this  subject  I  do  not  at  all  agree  with  the  policy  of  some 
of  our  laws,  and  especially  with  some  of  the  decisions  of  our  Courts, 
discussed  in  subsequent  sections  of  this  work.^  But  in  those  sections 
we  will  discuss  the  law  as  we  find  it,  and  not  what  we  think  it  ought 
to  be.  However,  we  believe  it  to  be  the  duty  of  the  text-book 
writer  to  call  attention  to  the  defects  of  the  law,  as  well  as  to  the 
law  as  it  actually  exists.  There  has  been  too  great  a  tendency  upon 
the  part  of  some  of  the  statutes  and  the  decisions  of  the  courts  to 
relieve  companies  constructing  these  works,  especially  in  the  cases 
of  dams  and  reservoirs  where  enormous  bodies  of  water  are  held 
back  or  stored,  upon  the  ground  that  there  was  no  failure  to  use 
the  care  which  an  ordinarily  prudent  man  would  have  used  under 
the  circumstances.  And  especially  is  this  true  when  the  question 
to  be  determined  is  the  correct  strength  required  in  the  construction 
of  a  certain  dam  to  resist  and  hold  back  not  only  the  water  of  a  cer- 
tain stream  at  its  ordinary  stages,  but  also  in  times  of  extraordinary 
high  water  and  floods,  which  might  reasonably  be  expected,  and 
those  which  are  unexpected.  Hydraulic  engineering  requires  much 
technical  learning,  and  the  layman,  although  he  may  be  an  "ordi- 
narily prudent  man,"  has  not,  nor  can  he  be  expected  to  have,  the 
technical  knowledge  required  to  make  a  correct  computation  in  such 
a  case.  Hence  these  matters  should  be  referred  to  a  skillful  engi- 
neer, and  one  particularly  trained  in  this  class  of  work.  As  was 
said  in  a  recent  Oregon  case,''^  "The  true  test,  considering  all  the 
circumstances,  is :  Ought  a  competent  and  skillful  engineer  reason- 
ably to  have  anticipated  such  a  flood  as  caused  the  damage  to  the 
plaintiff,  and  to  have  made  provisions  therefor?"    But  it  may  be 

6  For    actions    for    damages    from  7  Price   v.    Oregon   etc.   K.   Co.,   47 

negligent    construction    and    mainte-      Ore.  350,  83  Pae.  Eep.  843. 
nance,  see  Chap.  83, 
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said,  in  reply  to  this  argument,  the  ordinarily  prudent  man,  pro- 
jecting works  of  this  nature,  might  employ  a  skillful  engineer  and 
still  come  within  the  general  rule  of  negligence.  That  may  be  true 
in  certain  cases,  but  it  is  not  always  so.  Sometimes  "the  ordinarily 
prudent  man"  employs  no  engineer,  and  at  other  times  he  employs 
unskillful  engineers.  This  was  the  fact  in  a  leading  case  arising 
in  England  involving  this  subjeet,^  where  the  work  was  done 
through  the  agency  and  inspection  of  an  engineer,  who,  as  the  Court 
said,  did  not  exercise  that  reasonable  care  and  caution  which  might 
have  been  exercised,  and  where  the  Court  held  that  the  true  rule 
of  law  is  that  a  person  who,  for  his  own  purposes,  brings  on  his 
land  and  collects  and  keeps  there  anything  likely  to  do  mischief  if 
it  escapes,  must  keep  it  at  his  peril,  and  if  he  does  not  do  so,  he  is 
prima  facie  answerable  for  all  damage  which  is  the  natural  conse- 
quence of  its  escape.  In  other  words  it  is  the  duty  of  a  per- 
son storing  water  on  his  property  to  keep  it  at  his  peril.  This  we 
believe  to  be  the  correct  rule  of  law  in  such  cases,  and  was  the  theory 
upon  which  certain  recent  statutes  have  been  enacted  in  a  number 
of  States,  making  the  owners  of  such  works  liable  for  all  damages 
from  leakage  or  overflow  of  the  water  or  by  floods,  causing  the 
breaking  of  embankments.  Such  statutes  have  been  upheld  by  the 
courts.^ 

As  was  said  by  the  United  States  Circuit  Court  of  Appeals  in 
the  Salton  Sea  cases :io  "The  fact  that  an  extraordinary  flood 
came  down  the  river,  contributing  to  the  disaster,  does  not  relieve 
the  defendant  from  responsibility.  Under  the  conditions  prevailing 
in  that  locality  and  known  to  have  existed  for  many  years,  it  was 
the  duty  of  the  defendant  to  have  maintained  psoper  control  of  the 
water  at  its  headgates."  ^^ 

"We  do  not  mean  by  this  that  every  man  who  constructs  a  duck 

8  Eylands  v.  Fletcher,  L.  E.  3  H.  L.  rome,  19  Colo.  128,  34  Pae.  Eep.  760. 
330,  37  L.  J.  Exch.  N.  S.  161,  19  See,  also,  for  statutory  liability  for 
L.   T.   N.   S.   220,   affirming  L.   E.    1      damages.  Chap.  83. 

Exeh.    265,    12    Jur.    N.    8.    603,    14  10  California    Development    Co.    v. 

Week.    Eep.    799,    which    reversed    3  New  Liverpool  Salt  Co.,  172  Fed.  Eep. 

Hurlst.  &  C.  774.  792,  97  C.  C.  A.  214. 

9  Garnet  ate.  Co.  v.  Sampson,  48  n  Citing  Kinney  on  Irrigation,  1st 
Colo.  285,   110  Pae.  Eep.  79;   Canon  Ed.,  Sees.  314,  315. 

City  etc.  Co.  v.  Oxtoby,  45  Colo    214,  See,  also,  for  damages  from  break- 

100  Pae.  Eep.  1127;  Sylvester  v.  Je-     age  and  overflow,  Chap.  83. 
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pond  upon  his  premises  should  do  so  under  the  directions  of  a 
skilled  engineer.  But  in  this  Western  country  dams  have  been  and 
are  now  being  constructed  sometimes  a  hundred  and  fifty  feet  and 
over  in  height,  and  thereby  holding  back  great  quantities  of  water 
in  the  reservoirs  spreading  out  above  them.  Settlers  are  being  in- 
duced by  the  very  parties  who  have  constructed,  and  are  now  con- 
structing, these  great  reservoirs  to  settle  upon  the  lands  under  them 
and  make  them  their  homes,  whicli  lands  are  directly  in  the  path  of 
the  flood  which  wiU  follow  should  these  reservoirs  break.  In  many 
instances  cities  and  towns  are  also  situated  under  them.  Great 
property  interests  also  lie  below.  Should  these  dams  or  reservoirs 
break,  irreparable  injury  is  liable  to  be  done  to  life  and  property. 
Many  dams  have  broken  in  the  past,  caused  by  unskillful  construc- 
tion, extraordinarily  high  floods,  or  cloudbursts.  Some  of  these 
works  will  undoubtedly  break  in  the  future.  When  they  do  break, 
injuries  to  property  alone  are  liable  to  exceed  in  value  an  amount  so 
great  that  few  of  these  companies  would  be  able  to  respond  in  dam- 
ages, not  taking  into  consideration  the  lives  which  may  be  destroyed. 
And  therefore  what  we  do  mean  is  this,  that  these  works  should  be 
so  constructed  as  to  withstand  all  pressure  of  water  on  both  ordinary 
and  extraordinary  occasions,  so  far  as  skilled  human  foresight  may 
determine,  and  with  that  reasonable  care  which  is  commensurate 
with  the  nature  and  character  of  the  undertaking.  12 

12  See,  also,  Obap.  83. 
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§  837.  Scope  of  chapter. — ^In  this  chapter  we  will  discuss  cer- 
tain features  concerning  reservoir  and  storage  rights  which  are  not 
discussed  in  other  portions  of  the  work.  Many  of  the  laws  regulat- 
ing these  rights  are  the  same  as  those  which  apply  to  other  water 
rights,  and  have  been  discussed  in  various  parts  of  this  work.-  And 
in  this  chapter,  in  order  to  avoid  duplication,  we  will  not  discuss 
them  again. 

The  subject  of  damages  from  reservoirs  will  be  treated  in  another 
chapter  under  the  general  subject  of  damages. ^  Also  the  question 
of  the  adjudication  between  reservoirs  will  be  treated  elsewhere.^ 
The  question  of  condemnation  of  lands  for  the  construction  of  res- 
ervoirs will  also  be  discussed  in  the  chapter  upon  the  subject  of 
eminent  domain.  "We  will  also  treat  in  a  separate  chapter  the 
rights  of  way  over  public  lands  for  the  construction  of  reservoirs 
in  accordance  vrith  the  Acts  of  Congress  provided  therefor.^ 

§  838.  Storage  reservoirs. — ^In  the  first  edition  of  this  work  we 
referred  to  the  necessity  of  the  adoption  of  systems  of  storage  reser- 
voirs to  store  the  flood  and  waste  waters  of  the  non-irrigating  season 
so  that  it  can  be  used  when  needed.  ^    At  that  time  irrigators  looked 

1  For  damages,  see  Chap.  83.  3  For    rights    of   way    over    public 

2  For  the  adjudication  of  rights  in      lands,  see  Chap.  51,  Sees.  927-971. 
equity,  see  Chap.  78.  i  Kinney    on    Irr.,    1st  Ed.,   Sees. 

For  statutory  adjudication  of  rights,      29,  31, 

sea  Chap.  79. 

(1469) 


1470  EESEEVOIB   AND    STORAGE   RIGHTS. 

forward  to  that  method  as  one  of  the  most  effectual  means  of  ob- 
taining relief  from  the  troubles  and  uncertainties  resulting  from 
the  ever-growing  shortage  of  water.  Since  then  much  has  been 
accomplished  in  that  direction.  Progress,  however,  has  been  slow, 
from  the  fact  that  in  undertakings  of  this  kind  the  outlay  of  capital 
before  any  return  can  be  realized  must  be  very  large.  Much  re- 
mains to  be  done,  but  the  activity  in  this  direction  is  yearly  increas- 
ing from  both  Governmental  aid  and  private  enterprise.  The  work 
in  this  direction  has  been  greatly  encouraged  by  the  National  Eecla- 
mation  Act  of  1902,  private  capitalists  deeming  that  if  the  Govern- 
ment considers  such  an  enterprise  a  safe  investment,  they  can 
afford  to  assume  the  risk  in  backing  such  enterprises.^ 

In  the  States  of  the  Western  part  of  this  country  there  are  mil- 
lions of  acres  of  arid  land  still  lying  wild  and  uncultivated.  The 
soil  is  of  a  most  excellent  character,  and,  according  to  the  locality, 
with  irrigation,  will  raise  anything  from  the  tropical  fruits  to  hay 
and  grain;  but  without  irrigation  it  will  raise  nothing  except  the 
wild  vegetation  found  growing  naturally  thereon,  unless  the  exten- 
sive experiments  along  the  lines  of  scientific  "dry  farming"  prove 
a  success.^  It  is  also  a  matter  of  common  knowledge  that  the  rivers 
and  streams  flow  their  largest  volume  of  water  during  the  seasons 
when  it  is  not  needed  and  can  not  be  used  for  irrigation.  In  some 
sections  of  the  country,  such  as  parts  of  New  Mexico,  Arizona,  and 
Nevada,  owing  to  the  physical  features  of  the  country,  the  cultiva- 
tion of  land  by  irrigation  must  depend  almost  absolutely  upon  the 
storage  of  the  water  supply.  There  are  also  certain  sections  of  the 
Great  Plains  where  this  can  be  successfully  accomplished.  But  this 
system  has  been  most  satisfactorily  applied  upon  the  small  moun- 
tain streams  which  take  their  source  in  the  high  mountains  and  flow 
rapidly  down  into  the  valleys,  where  their  waters  may  be  used  for 
irrigation.  Without  storage  systems  during  the  spring  and  early 
summer  months,  water  sufficient  to  irrigate  millions  of  acres  of 
land  runs  to  waste  and  is  lost  in  the  sea.  This  might  be  hoarded 
up  for  the  summer  season,  when  it  becomes  of  inestimable  value  at 
a  time  when  these  very  streams  themselves  are  so  reduced  in  the 
volume  of  their  flow  as  to  be  barely  sufficient  perhaps  to  supply  the 

2  For  Act  of  Congresa,  1902,  see  For  the  acquisition  of  land  under 
Chap.  65,  Sees.  1235-1286.  the  Act,  see  Sees.  1271-1275. 

'  8  See  Sees.  1309-1311. 
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few  farmers  who  lay  claim  to  all  of  their  waters  at  that  period  by 
prior  appropriation.  The  ever-increasing  demand  for  homes  and 
good  farm  land,  and  the  ever-present  shortage  of  water  in  this  West- 
ern country  will  require  that  this  work  of  the  construction  of  stor- 
age reservoirs  for  the  conservation  of  water  for  use  in  time  of  need 
shall  continue. 

The  laws  of  all  the  States  favor  these  storage  enterprises  upon 
the  part  of  private  parties,  and  in  a  number  of  the  States  these 
reservoirs  are  constructed  by  the  States  themselves,  or  special  aid 
is  given  to  private  enterprise  for  this  purpose.* 

§  839.  Right  to  construct  reservoirs  on  Government  land. — By 
the  Act  of  Congress  of  March  3,  1891,^  a  right  was  granted  to  any 
corporation  duly  organized  under  the  laws  of  any  State  or  Terri- 
tory, individuals,  or'  association  of  individuals,  upon  taking  the 
proper  steps,  to  construct  reservoirs  upon  the  public  lands  and 
reservations  of  the  United  States; 2  and  also  in  connection  with  this 
right  there  was  also  granted  rights  of  way  for  the  ditches  and 
canals  connecting  with  these  reservoirs;  and  upon  approval  by  the 
Secretary  of  the  Interior  all  lands  thereafter  granted,  over  which 
such  rights  of  way  shall  pass,  shall  be  disposed  of  subject  to  such 
rights.  The  Act  only  applied  to  the  vacant  and  unoccupied  public 
land,  and  the  last  clause  of  Section  19  provided:  "Whenever  any 
person  or  corporation,  in  the  construction  of  any  canal,  ditch,  or  res- 
ervoir, injures  or  damages  the  possession  of  any  settler  on  the  public 
domain,  the  party  conunitting  such  injury  or  damage  shall  be  liable 
to  the  party  injured  for  such  injury  or  damage."  This  has  been 
correctly  held  to  apply  to  the  rights  of  settlers  upon  the  public 
lands  who  are  lawfully  in  possession  without  title.  ^ 

4  For  the  laws  of  the  States  upon  In   the   case   of   Nippel  v.   Eorker, 

the  subject,  see  Part  XIV.  9  Colo.  App.   106,  47  Pae.  Eep.  766, 

1  6  Ped.  Stat.  Ann.  1905,  p.  313 ;  26  Colo.  74,  56  Pac.  Eep.  577,  af- 
2  Comp.  Stat.  1901,  p.  1570;  1  Supp.  firming  Id.,  9  Colo.  App.  106,  47 
Bev.  Stat.  942,  946,  26  Stat.  L.  1101.  Pac.   Eep.    766,   it   was   held   that   a 

For  copy  of  Act  and  construction  person  is  not  entitled  to  an  easement 

thereunder,  see  Sees.  937-950.             '  over  any  public  lands  for  a  reservoir, 

For   right   of   way   thereunder,   see  until   he   has   first  acquired  a   vested 

Sees.  945-947.  and  accrued  water  right. 

2  For  a  further  discussion  of  this  3  Nippel  v.  Forker,  9  Colo.  App. 
subject,  see  rights  of  way  over  pub-  106,  47  Pae.  Eep.  766,  26  Colo.  74,  56 
lie  land,  Sees.  927-970.  Pac.  Eep.  577. 
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Under  this  Act  many  reservoirs  have  been  constructed  upon  the 
public  lands  of  the  United  States  in  every  State  of  the  arid  West, 
and  many  additional  acres  of  land  have  been  reclaimed  and  brought 
under  cultivation  by  this  means.  The  general  effect  of  the  Act  has 
been  good.  Some  complaints  have  been  made  of  the  technical 
difficulties  which  applicants  under  the  lavi^  had  to  overcome 
in  getting  their  plats  approved  by  the  Secretary  of  the  In- 
terior. Then,  again,  during  the  e^ly  history  of  the  Act  the  rights 
thereunder  granted  were  abused  somewhat  by  unscrupulous  parties 
acquiring  reservoir  sites,  and  even  constructing  the  reservoirs,  and 
then  inducing  settlers  to  take  up  lands  under  them,  when  the  pro- 
jectors had  no  water  with  which  to  fill  the  reservoir.  Thereby  the 
settlers  were  not  only  defrauded,  but  also  the  parties  who  furnished 
the  money  for  the  construction. 

Another  right  to  construct  reservoirs  upon  the  public  domain 
which  we  will  barely  mention  here,  and  fully  discuss  in  a  subse- 
quent portion  of  this  work,  is  the  right  granted  by  Congress  to  the 
General  Government  itself  to  construct  reservoirs  upon  these  lands.* 
A  great  many  reservoirs  have  been  and  are  now  being  .built  by 
the  General  Government  under  the  terms  of  the  Act.  Some  of  these 
reservoirs  are  of  great  capacity,  and  require  millions  of  dollars  to 
construct.  The  money  required  for  the  construction  of  some  of 
these  works  in  a  number  of  instances  is  too  great,  and  the  time  re- 
quired before  substantial  returns  can  come  in  is  too  long  for  private 
capital  to  undertake.  In  the  construction  of  these  irrigation  works 
the  Government  is  following  the  precedent  set  by  England  in  India 
and  Egypt,  where  works  of  enormous  capacity  have  been  constructed 
at  the  expense  of  the  government.^ 

§  840.    Eight  to  construct  reservoirs  on  State  and  private  lands. 

— The  right  to  construct  reservoirs  for  the  storage  of  water  for 
future  beneficial  uses  is  not  limited  to  those  which  may  be  con- 
structed upon  the  public  lands  of  the  United  States.^  But  the  right 
is  given  to  construct  them  upon  State  as  well  as  upon  private  lands 

For  possessory  rights    of    settlers,  '  5  For  irrigation  in  India,  see  Sees, 

see  Sec.  445.  103-118. 

4  For  the  National  Eeolamation  Act  For  irrigation  in  Egypt,  see  Sees. ' 

of   June     17,     1902,     and    diseussion  88-102. 

thereunder,  see  Chap.  65,  Sees.  1235-  i  See  Sees.  927-971. 
1286. 
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by  the  statutes  of  nearly  all  of  the  States  of  the  Western  portion 
of  this  country.2  The  storage  of  water  for  this  purpose  is  declared 
by  statute  to  be  a  public  use,  and  hence  it  follows  that  the  right  to 
sites  for  the  construction  of  reservoirs  may  be  acquired  under  the 
right  of  eminent  domain.^  Outside  of  this,  the  rights  of  others 
either  as  to  their  water  rights  or  lands  in  their  lawful  possession 
must  not  be  injured  or  trespassed  upon,  but  are  protected,  and  the 
construction  of  reservoirs  can  only  be  made  subject  to  them.* 

In  the  location  of  a  reservoir  site  the  natural  depressions  in  the 
land  may  be  utilized,  and  also  the  bed  or  channel  of  a  natural 
stream  may  be  used,  or  lakes  or  ponds  at  the  source  of  supply,  but 
always  provided  that  the  superior  rights  of  others  are  not  impaired.^ 

§  841.  Jurisdiction  over  the  construction  of  reservoirs. — The 
details  of  the  construction  of  all  of  these  reservoirs,  with  the  excep- 
tion of  those  constructed  by  the  Government  under  the  National 
Reclamation  Act,^  and  the  jurisdiction  and  control  of  the  water 
rights  used  therewith  are  left  to  the  respective  States.  By  Section 
18  of  the  Act  of  Congress  of  March  3, 1891,2  it  is  provided:  "And 
the  privilege  herein  granted  shall  not  be  construed  to  interfere  with 
the  water  for  irrigation  and  other  purposes  under  the  authority  of 

2  For  these  various  statutes,  see  belongs  to  the  first  one  begun,  al- 
Part  XIV;  see,  also,  See.  840.  though  the  other  was  first  completed, 

In  a  recent  California  ease  it  was  if,  of  course,  the  first  was  completed 

held  that  a   deed  conveying  a   reser-  with  reasonable  diligence, 

voir  site  in  which  was  the  following  For  the  extent  of  right  to  store  ap- 

description,   "All  that   real  property  propriated  water,  see  Sees.  837-846. 

.     .     .     described  as  follows ' ' :  (being  5  Beaver  Brook  etc.  Co.  v.  St.  Vrain 

a  fuU  description  of  all  of  the  land)  etc.   Co.,   6   Colo.   App.   130,   40   Pac. 

expresses   an   intention   to   grant   the  Eep.    1066;    Phoenix    Water    Co.    v. 

fee  or  the  entire  estate  in  the  land  Fletcher,  23  Cal.  482,  15  Morr.  Min. 

described,  and  not  merely  an  easement  Eep.    185;    Larimer   etc.   Ees.    Co.   v. 

of    flooding.      Van    Slyke    v.    Arrow-  People,  8  Colo.  614,  9  Pac.  Eep.  794. 

head  Ees.  &  Power  Co.,  155  Cal.  675,  For  the  right  to  construct  dams  in 

102  Pac.  Eep.  816.  the  bed  of  a  stream,  see  Sees.  826-828 ; 

3  For  the  right  of  eminent  domain,  Leamington  Water  and  Land  Co.,  15 
see  Sees.  1059-1098.  Land  Dec.  468. 

4  Larimer  County  Ees.  Co.  v.  Peo-  But  see  Pecos  Irr.  &  Imp.  Co.,  15 
pie,  8  Colo.  614,  9  Pac.  Eep.  794;  Land  Dec.  470;  Penasco  Eeservoir,  13 
Water  Supply  etc.  Co.  v.  Larimer  etc.  Land  Dec.  682. 

Co.,  24  Colo.  322,  51  Pac.  Eep.  496,  1  See  Sees.  1235-1286. 

46  L.  E.  A.  322,  where  it  was  held  2  For    this    Act    and    construction 

that   the   priority   between   reservoirs  theroof,  see  Sees.  937-948, 
93— Kin.  on  Irr. 
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the  respective  States  and  Territories."  And  the  Secretary  of  the 
Inte.rior,  in  construing  this  Act,  held  that  the  department  can  not 
inquire  into  the  merits  of  protests  against  the  construction  of  a 
reservoir,  but  must  refer  the  parties  to  the  courts  for  their  proper 
remedies,  if  in  anywise  they  are  injured  in  their  possession  by  the 
building  and  use  of  a  proposed  reservoir.^  Therefore,  in  nearly  all 
of  the  Western  States,  by  statute,  the  construction  of  reservoirs,  at 
least  of  considerable  size,  wheti^er  upon  public  or  private  land,  is 
under  the  direct  supervision  or  inspection  of  some  public  ofiScer, 
and  usually  the  State  engineer.  The  object  of  this  is  to  protect  the 
public  as  far  as  possible  from  the  danger  to  life  and  the  injuries 
to  property  from  weak  and  faulty  construction.*  It  is  the  duty  of 
these  officers  to  closely  inspect  the  site  of  the  proposed  reservoir 
and  the  plans  relative  to  the  construction  of  the  same,  as  well  as 
to  inspect  and  supervise  the  construction  as  it  progresses,  and  take 
such  other  steps  as  the  safety  of  the  public  may  demand.^ 

§  842.  The  right  to  store  water. — ^Having  discussed  sufficiently 
in  the  previous  sections  of  this  chapter  the  right  to  the  construction 
of  storage  reservoirs,  we  will  now  discuss  the  legal  right  to  store 
water.  And  in  the  first  place  we  will  say  in  order  to  give  this 
legal  right  there  must  be  a  valid  appropriation  of  the  water  pro- 
posed to  be  stored,  and  which  water  must  be  applied  within  a  rea- 
sonable time  to  a  beneficial  use  or  purpose.  As  was  held  in  a 
Colorado  case,  that  one  has  no  right  to  store  water  to  be  disposed 
of  for  irrigation  purposes  unless  he  first  appropriates  the  water  in 
accordance  with  the  provisions  of  the  constitution  and  statutes  of 
the  State.i 

But  upon  the  general  right  to  store  water  we  will  say  that  it  is 
the  policy  of  the  law  in  this  Western  country  that  all  of  the  avail- 
able supply  of  water  may  be  utilized  for  some  beneficial  or  useful 
purpose  or  purposes.  It  therefore  follows  that  any  water  which  is 
found  running  to  waste  may  be  appropriated  either  for  immediate 

3  In  re  Gibson,  19  Land  Dee.  304.  For  liability  from  faulty  construc- 
See,  also,  Nippel  v.  Porker,  9  Colo,      tion,  see  Chap.  83. 

App.  106,  47  Pao.  Eep.  766;  26  Colo.  i  Beaver  Brook  etc.  Co.  v.  St.  Vrain 

74,  56  Pae.  Eep.  577.  Ees.  etc.  Co.,  6  Colo.  App.  130,  40  Pac. 

4  See  statutes  on  subject.  Part  XIV.      Eep.  1066. 

5  See  character  of  construction  of 
works,  Sec.  836. 
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use  or  it  may  be  stored  up  in  reservoirs  for  future  use.  The  mere 
fact  that  water  appropriated  and  diverted  from  the  natural  stream 
is  not  put  to  an  immediate  use,  but  is  kept  in  reservoirs  until  needed 
does  not  necessarily  affect  the  legality  of  the  appropriation.  As  we 
have  seen  in  a  previous  chapter  of  this  work,  a  reasonable  time  is 
given  to  an  appropriator  to  apply  the  water  which  he  claims  by 
virtue  of  his  appropriation  to  the  beneficial  use  or  purpose  for  which 
the  appropriation  is  made.2  It  therefore  is  held  that  the  storage 
of  water  as  an  aid  to  irrigation  or  to  any  other  beneficial  use  is  a 
useful  purpose,  and  that  water  may  be  appropriated  for  such  stor- 
age.^ 

In  most  of  the  States  direct  authority  is  given  by  the  statute  to 
store  the  unappropriated  and  unused  waters  of  the  natural  streams 
for  future  use.  In  Colorado  it  is  provided :  "Persons  desirous  to 
construct  and  maintain  reservoirs,  for  the  purpose  of  storing  water, 
shall  have  the  right  to  take  from  any  of  the  natural  streams  of  the 
State  and  store  away  any  unappropriated  water  not  needed  for 
immediate  use  for  domestic  or  irrigating  purposes ;  to  construct  and 
maintain  ditches  for  carrying  such  water  to  and  from  such  reser- 
voir, and  to  condemn  lands  for  such  reservoirs  and  ditches  in  the 
same  manner  provided  by  law  for  the  condemnation  of  lands  for 
right  of  way  for  ditches. "  *  Similar  provisions  are  also  to  be  found 
in  the  statutes  of  many  of  the  other  States.  Also  provisions  are 
found  for  the  conducting  of  waters  from  reservoirs  by  means  of 

2  For  the  question  of  consummation  v.  Stillwell,  12  Colo.  App.  43,  54  Pae. 
of  the  right,  see  Sees.  725-728.  Eep.  395;  Eoekwell  v.  Highland  Ditch 

For  reasonable  diligence,  see  Chap.  Co.,   1  Colo.  App.  396,  29  Pac.  Eep. 

39,   Sees.  733-741.  285;   New  Loveland  etc.   Co.  v.  Con- 

3  For  cases  upon  the  general  sub-  solidated  etc.  Co.,  27  Colo.  526,  62 
ject  of  the  right  to  store  water,  see  Pac.  Eep.  366,  52  L.  B.  A.  266;  Lari- 
Euply  V.  Welch,  23  Cal.  452,  4  Morr.  mer  County  etc.  Co.  v.  People,  8 
Min.  Eep.  243 ;  Water  Supply  etc.  Co.  Colo.  614,  9  Pac.  Eep.  794;  Water 
V.  Larimer  etc.  Co.,  24  Colo.  322,  51  Supply  Co.  v.  Tenny,  24  Colo.  344,  51 
Pac.  Eep.  496,  46  L.  E.  A.  322;  Pac.  Eep.  505;  Newby  v.  People,  28 
Cache  La  Poudre  etc.  Co.  v.  Windsor  Colo.  20,  62  Pac.  Eep.  1036;  Seven 
etc.  Co.,  25  Colo.  53,  52  Pac.  Eep.  Lakes  Ees.  Co.  v.  New  Loveland  etc. 
1104;  Windsor  Ees.  etc.  Co.  v.  Lake  Co.,  40  Colo.  387,  93  Pac.  Eep.  485,  17 
Supply  etc.  Co.,  44  Colo.  214,  98  Pae.  L.  E.  A.,  N.  S.,  329;  Miller  v.'  Wheeler, 
Eep.  729;  Cache  La  Poudre  Ees.  Co.  54  Wash.  429,  103  Pac.  Eep.  641,  23 
v.   Water  Supply  &  Storage  Co.,   25  L.  E.  A.,  N.  S.,  1065. 

Colo.  161,  53  Pac.  Eep.  331,  46  L.  E.  4Eev.  Stat.  Colo.  1908,  See.  3202; 

A.  175,  71  Am.  St.  Eep.  131;  Church      3  Colo.  Stat.  Ann.,  See.  3203. 
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the  natural  streams  to  the  place  of  use  and  the  general  supervision 
of  the  same  by  State  officials. 

Of  course,  following  the  general  rule,  in  the  storage  of  water  for 
future  use  the  rights  of  others  must  not  be  materially  injured.  But 
it  is  held  that  so  long  as  the  required  volume  of  water  is  maintaijued 
at  the  heads  of  the  irrigated  ditches  of  the  parties  entitled  to  a 
priority  thereto,  other  parties  damming  the  sources  of  supply  need 
not  permit  any  flow  from  their  Reservoirs,  whether  it  consists  of  the 
natural  outflow  of  the  stream  or  of  the  stored  body  of  water.^  The 
most  that  an  appropriator  is  entitled  to  claim  at  any  time  is  that 
the  amount  to  which  he  lays  claim  shall  flow  to  the  headgate  of  his 
ditch  for  his  use.^  , 

It  is  also  held  that  a  riparian  owner  has  the  right  to  store  the 
water  in  reservoirs  for  future  use  so  far  as  is  consistent  with  the 
rights  of  the  lower  riparian  owners  upon  the  same  stream ;  but  such 
use  of  the  water,  by  one  owner  as  will  prevent  a  lower  owner  from 
storing  water  for  irrigation  is  not  reasonable.''^  And  in  a  recent 
Washington  case  ^  it  was  held  that  an  upper  riparian  owner  did 
not  have  the  right  to  impound  all  of  the  waters  flowing  in  a  stream 
for  fourteen  hours  out  of  every  twenty-four  without  the  consent  of 
the  lower  owners.® 

It  was  held  in  a  recent  Utah  case,!"  that  a  corporation,  the  object 
of  which  as  specified  in  its  articles  was  "to  construct,  manage,  and 
control  the  number  of  canals  and  ditches  hereinafter  described 
taken  from  Huntington  Creek,"  followed  by  a  description  of  such 
ditches,  had  ho  power  to  build  reservoirs  for  the  purpose  of  storing 
■Wktev.    And  the  Court  said :  "It  follows  th^t  the  board  of  directors, 

6  Kelly  V.  Hynes,  41  Mont.  1,  108  7  Staey  v.  Delery,  57  Tex.  Civ.  App. 

Pac.  Eep.  785;  Sayre  v.  Johnson,  33  242,  122  S.  W.  Eep.  300. 

Mont.  15,  81  Pae.  Eep.  389.  8  Tacoma  Eastern  E.  Co.  v.  Smith- 

6  Where  the  plaintiff  appropriated  gall,   58   Wash.   445,    108   Pae.   Eep. 

the  waters  from  a  stream,  defendants  1091. 

brought  onto  their  lands,  in  the  water-  9  See,  also,^  upon  the  general  right 

shed  of  such  stream,  waters  from  an-  of    riparian    owners    to    store   water, 

other  watershed,  it  was  held  that  such  Arroyo  Ditch  Co.  v.  Baldwin,  155  Cal. 

appropriation  did  not  prevent  defend-  280,    100    Pac.    Rep.    874;    Parry   v. 

ants  storing  the  overflow  or  waste  of  Citizens  etc.  Co.,  59  Hiin,  109,  13  N. 

such  waters  after  use  on  their  lands  Y.  Supp.  471. 

and  using  it  on  other  lands.    Miller  v.  10  Seeley  v.  Huntington  etc.^  Assn., 

Wheeler,  54  Wash.  429,  103  Pac.  Eep.  27  Utah  179,  75  Pae.  Bep.  367. 
641,  23  L.  E.  A.,  N.  S.,  1065. 
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having  had  no  power  to  build  reservoirs  for  the  purpose  of  storing 
water,,  had  no  authority  to  levy  an  assessment  upon  the  capital  stock 
for  that  purpose.  Under  the  circumstances  and  the  law  applicable 
to  this  ease,  the  assessment  was  unauthorized,  and  therefore  null 
and  void." 

§  843.  The  right  of  storage  as  against  the  rights  of  appropri- 
ators  for  immediate  use. — The  question  of  the  right  of  appropri- 
ators  to  store  water  for  future  use  as  against  the  rights  of  appro- 
priators  entitled  to  water  for  immediate  use  has  been  the  sub- 
ject of  considerable  discussion  by  the  courts  and  others.  In  general 
it  may  be  said  that  the  owner  of  a  priority  for  direct  irrigation  is 
entitled  to  use  his  discretion  as  to  whether  he  shall  store  the  water 
up  in  reservoirs  for  future  use  or  use  it  immediately.  This  was  the 
direct  ruling  in  a  recent  Colorado  case,^  wherein  it  is  said:  "If 
water  for  direct  irrigation  can  only  be  utilized  for  that  purpose, 
the  result  would  be  to  retard  agricultural  progress  and  limit  the 
growth  of  agricultural  products  to  those  which  can  be  matured  by 
means  of  direct  irrigation  early  in  the  season. ' '  But,  on  the  other 
hand,  if  the  rights  of  other  appropriators  upon  the  stream  are 
materially  injured,  no  change  can  be  made  from  direct  irrigation 
to  storage ;  neither  can  any  change  be  made  which  requires  a  greater 
quantity  of  water  flowing  in  the  natural  stream.  It  is,  therefore, 
held  that  reservoirs  can  not  be  added  to  an  irrigation  system  if 
thereby  other  appropriators'  rights  would  be  materially  injured  by 
such  addition  and  the  storage  of  water  instead  of  the  immediate 
use  of  the  same.^ 

It  is  held  in  Colorado  that  water  which  is  appropriated  for  direct 
irrigation  can  not  be  stored  and  afterwards  drawn  off  and  used  so 
as  to  do  double  duty.^    And  in  a  recent  Colorado  ease  it  was  held 

1  Seven  Lakes  Eeservoir  Co.  v.  New  Co.  v.  Von  Trotha,  48  Colo.  12,  108 
Loveland  etc.  Co.,  40  Colo.  382,  93  Pae.  Eep.  985 ;  Seven  Lakes  etc.  Co.  v. 
Pac.  Eep.  485,  17  L.  E.  A.,  N.  S.,  New  Loveland  etc.  Co.,  40  Colo.  382, 
329.  93  Pao.  Bep.  485,  17  L.  E.  A.,  N.  8., 

2  Colorado  etc.  Co.  v.  Larimer  etc.  329. 

Co.,  26  Colo.  47,  56  Pac.  Eep.   185;  3  See  Fort  Lyon  Canal  Co.  v.  Chew, 

New  Loveland  etc.  Co.  v.  Consolidated  33  Colo.  392,  81  Pac.  Eep.  37,  where 

etc.  Co.,  27  Colo.  526,  62  Pae.  Eep.  it  is  held  that  the  owner  of  a  water 

366,  52  L.  E.  A.  266;   Windsor  Ees.  right  would  not  be  permitted  to  make 

.etc,  Co.  V.  Lake  Supply  Co.,  44  Colo,  it  do  double  duty,  and  when  he  had 

214,  98  Pae.  Eep.  729;   Greeley  etc.  applied  it  for  the  purpose  for  which 
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that  it  was  error  to  grant  two  separate  reservoir  priorities  of  the 
same  capacity  and  date  to  the  same  reservoir  as  result  of  the  same 
construction  and  the  same  act  of  storing  the  water.'* 

Nor  can  a  system  of  exchanges  of  water  between  reservoirs  be 
made  so  that  the  effect  would  be  to  convert  a  junior  into  a  senior 
right.  As  was  said  by  the  Colorado  Court  in  a  recent  case :  ^  "  "We 
do  not  attribute  to  the  inventors  of  this  scheme  a  design  to  obtain 
an  undue  advantage  over  othe^appropriators;  but  if  such  system 
of  exchange,  taken  in  connection  with  other  parts  of  the  decree  in 
favor  of  the  owner  of  the  Fossil  Creek  reservoir,  is  put  into  practice, 
it  will  necessarily  convert  a  junior  into  a  senior  right.  It  will 
make  many  of  the  reservoirs  of  the  appellants,  which  were  built 
and  used  for  storage  a  decade  before  Fossil  Creek  reservoir  was 
conceived,  subordinate  to  the  latter.  No  device  or  combination  of 
appliances  that  would  produce  such  a  flagrant  injustice  should  be 
looked  upon  with  favor  or  sanctioned  by  a  court  of  equity."  It 
was  also  held  in  this  case  that  that  there  could  be  but  one  filling  of 
the  reservoir  under  one  appropriation,  and  upon  this  subject  the 
Court  said:  "A  double  filHng  in  effect  would  give  two  priorities 
of  the  same  date  and  of  the  same  capacity  to  the  same  reservoir,  on 
the  same  single  appropriation,  which  is  impossible  in  fact  and  in 
law,  and  if  allowed  would  violate  the  fundamental  doctrine  of  the 
law  of  appropriation — he  who  is  first  in  time  is  first  in  right — ^by 
making  a  junior  superior  to  a  senior  reservoir  appropriator. "  In 
other  words,  as  was  held  in  an  earlier  case  of  the  same  court,  ^  a 
priority  to  water  for  irrigation  confers  no  right  as  against  subse- 
quent appropriators  to  appropriate  it  for  storage  in  any  greater 
quantity  or  at  any  other  time  than  they  could  be  appropriated  for 
direct  irrigation,  and  the  Court  said,  relative  to  the  rights  of 
subsequent  appropriators:     "An  appropriator  of  water  from  a 

it  was  appropriated,  he  could  not  loan  526,  62  Pae.  Rep.  366,  52  L.  E.  A., 

or  lease  it  to  another  for  irrigation  266. 

purposes.  4  Windsor  etc.  Cb.  v.  Lake  Supply 

See,  also,  Seven  Lakes  Ees.  Co.  v.  etc.  Co.,  44  Colo.  214,  98  Pao.  Eep. 

New  Loveland  Co.,  40   Colo.   382,  93  729. 

Pao.   Eep'.   485,   17  L.   E.   A.,   N.   S.  5  Windsor  Ees.  etc.  Co.  t.  Lake  Sup- 

329;    Cache    La    Poudre    etc.    Co.    v.  ply  etc.  Co.,  44  Colo.  214,  98  Pao.  Eep. 

Hawley,   43   Colo.    32,   95   Pae.   Eep.  729. 

317;  Diez  v.  Hartbauer,  46  Colo.  599,  6  Colorado  Mill  etc.  Co.  v.  Larimer 

105  Pae.  Eep.  868;  New  Loveland  etc.  etc.   Co.,   26   Colo.   47,   56  Pao.   Eep. 

Co.  T.  Consolidated  etc.  Co.,  27  Colo.  185. 
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stream  already  partly  appropriated  acquires  a  right  to  the  surphis 
or  residuum  he  appropriates ;  and  those  in  whom  prior  rights  in  the 
same  stream  are  vested  can  not  extend  or  enlarge  their  use  of  water 
to  his  prejudice,  but  are  limited  to  their  rights  as  they  existed  when 
he  acquired  his ;  because,  in  such  case,  each,  with  respect  to  his  par- 
ticular, appropriation,  is  prior  in  time  and  exclusive  in  right/'  "^ 

The  valid  rights  of  the  owners  of  stored  water  will  be  protected 
both  at  law  and  in  equity,  and  it  is  held  in  a  recent  Colorado  case  ^ 
that  where  there  was  at  all  times  water  enough  in  the  stream  for 
both  parties,  it  did  not  justify  the  defendants  in  going  upon  plain- 
tiff's premises  and  withdrawing  water  which  he  had  stored  in  his 
reservoir,  especially  where  the  rights  of  the  plaintiff  in  the  waters 
of  the  stream  were  superior,  and  an  injunction  was  therefore  granted 
against  such  acts.  In  a  still  later  case  it  was  held  that  it  was  no 
defense  to  a  suit  by  a  reservoir  company  to  enjoin  interference  with 
its  water  flowing  in  the  canal  of  an  irrigation  company  that  there 
was  a  large  volume  of  water  in  the  natural  stream  available  under 
the  irrigation  company's  appropriation.^ 

§844.  "Direct  irrigation,"  "immediate  use,"  and  "storage" 
distingxdshed. — Considerable  confusion  seems  to  have  arisen,  es- 
pecially in  Colorado,  as  regards  the  terms  of  "direct  irrigation," 
"immediate  use,"  and  storage";  and  it  is  well  to  define  these 
terms  and  afterwards  discuss  their  distinguishing  features  and 
characteristics. 

"Direct  irrigation"  may  be  defined  as  the  diversion  and  carriage 
of  water  by  means  of  canal,  flume,  or  some  other  way  of  conveyance 
and  the  application  of  the  water  to  the  land  in  practically  one  and 
the  same  operation. 

"Immediate  use"  may  be  defined  as  the  immediate  application  of 
the  water  after  diversion  from  the  natural  stream  to  the  land  as 

7  Citing  Proctor  v.  Jennings,  6  Nev.  8  Kocli  v.  Story,  47  Colo.  335,  107 

83,  3  Am.  Rep.    240,    4    Morr.    Min.  Pac.  Rep.  1093. 

Rep.  265 ;   Cache  La  Poudre  Res.  Co.  9  Hackett  v.  Larimer  &  Weld  Res. 

V.  Water  Supply  &   Storage   Co.,   53  Co.,  48  Colo.  178,  109  Pac.  Rep.  965. 

Pac.  Rep.  331,  25  Colo.  161,  46  L.  R.  See,  also,   for  protection  of  rights 

A.  175,  71  Am.  St.  Rep.  131;  Water  by  injunction.  Chap.  81. 

Co.  V.  Powell,   34  Cal.   109,   91   Am.  Actions  for  damages,  Chap.  83. 
Dec.  685,  4  Morr.  Min.  Rep.  253;  Kin- 
ney on  Irr.,  Sees.  230,  232. 


1480  EESEEVOIK   AND    STOKAGE    EIGHTS.     ' 

limited  by  the  appropriator's  actual  present  needs,  and  as  distin- 
guished from  the  storage  of  the  water  for  future  needs.  This  term 
is  held  to  be  practically  synonymous  with  the  term  "direct  irriga- 
tion." i 

"Storage"  may  be  defined  as  the  temporary  accumulation,  con- 
servation, or  the  storage  of  water  for  future  Tise,  as  distinguished 
from  either  "direct  irrigation"  or  "immediate  use."  The  water 
stored  may  be  from  two  sourwes:  First,  the  residue  from  heavy 
flows  or  flood  waters  during  the  spring  or  winter  months,  where 
economical  use  requires  the  construction  of  reservoirs  for  collecting 
these  fragments  for  use  when  most  needed.  Second,  it  may  be 
from  the  waters  of  the  normal  flow  of  the  stream.  The  impounding 
or  the  storage  of  water  in  reservoirs  is  not  in  and  of  itself  a  bene- 
ficial use  of  the  water.  "Storage"  is  not  a  use.  The  storage  is 
merely  an  incident  of  the  means  of  making  the  use  occurring  be- 
tween the  diversion  and  the  application.  Storage,  therefore,  like 
diversion  and  the  conducting  of  the  water  to  the  place  of  use,  is  but 
a  "means  to  an  end."^  The  appropriation  is  not  made  for  the 
mere  purpose  of  storage;  it  is  made  for  the  irrigation  of  lands  or 
for  some  other  useful  or  beneficial  purpose.  It  might  just  as  well 
be  said  that  the  waters  diverted  into  a  ditch  were  diverted  for  the 
purpose  of  carriage  only,  because  they  are  conducted  into  a  ditch  on 
the  way  from  the  stream  to  the  land.  Under  the  prevailing  authori- 
ties the  direct  test  of  an  appropriation  is  not  the  method  of  divert- 
ing or  carrying  the  water,  but  the  successful  application  of  all 
the  water  claimed  to  a  beneficial  or  useful  purpose. ^ 

The  question  has  arisen.  Can  the  owner  of  a  prior  right  to  make 
direct  application  of  appropriated  water  for  irrigation  purposes 
during  the  irrigation  season  store  the  water  for  use  later  in  the 
season  ?  The  existence  of  the  right  to  store  water  as  long  as  it  did 
not  interfere  with  the  vested  rights  of  others  has  long  been  recog- 
nized by  the  courts,*  but  the  extent  of  the  right  to  store  water  as 
against  direct  irrigation  or  immediate  use  has  been  passed  upon  in 
but  few  eases. 

1  Water  Supply  etc.  Co.  v.  Tenny,  3  See  Sees.  227,  877. 

24  Colo.  344,  50  Pac.  Eep.  505.  4  For  the  right  to  store  water,  see 

2  Farmers '    High  Line   etc.   Co.  v.      See.  842. 
Southworth,    13    Colo.    Ill,    21    Pac. 

Rep.  1028,  4  L.  E.  A.  767, 
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In  a  late  Colorado  case,^  as  clearly  stated  by  Mr.  Justice  Gabbert, 
the  question  before  the  Court  was  as  follows :  ' '  The  question  pre- 
sented by  this  appeal  is  the  right  of  the  owner  of  a  priority  for 
direct  irrigation  to  store  the  water  thereby  represented  for  use  later 
in  the  season."  The  right  as  stated  was  upheld  by  a  bare  majority 
of  the  Court.  Mr.  Justice  Gabbert,  in  rendering  the  decision  of  the 
majority  of  the  Court,  said:  "The  particular  question  presented 
by  this  appeal  has  not  been  determined  in  the  concrete  by  any  pre- 
vious decision  of  this  Court;  but  it  is  by  no  means  a  new  one,  be- 
cause it  merely  involves  the  application  of  principles  which  have 
been  announced  in  numerous  cases.  A  priority  to  the  use  of  water 
is  a  property  right,  which  is  the  subject  of  purchase  and  sale,  and 
its  character  and  method  of  use  may  be  changed,  provided  such 
change  does  not  injuriously  affect  the  rights  of  others. ' '  ^  And 
further  in  the  opinion  he  stated:  "It  appears  from  the  record  that 
the  stockholders  of  appellant,  instead  of  planting  crops  which  re- 
quire irrigation  during  the  early  part  of  the  season,  utilize  their 
lands  by  growing  crops  which  do  not  require  irrigation  until  about 
August,  when  the  direct  supply  through  the  ditches  is  not  sufficient 
to  furnish  the  volume  of  water  necessary  to  irrigate  such  crops. 
And  so,  instead  of  applying  the  water  to  which  they  are  entitled  for 
direct  irrigation  in  the  early  part  of  the  season,  they  store  this  water 
for  use  later  to  mature  crops,  like  beets  and  potatoes,  which  do  not 
require  irrigation  until  about  the  month  of  August.  It  would  be 
unfortunate,  indeed,  if  the  law  were  such  that  it  could  not  be 
adapted  to  changed  conditions  resulting  from  the  character  of  crops 
grown  by  those  engaged  in  agricultural  pursuits.  If  water  for 
direct  irrigation  early  in  the  season.  If  the  judgment  of  the  trial 
would  be  to  retard  agricultural  progress,  and  limit  the  growth  of 
agricultural  products  to  those  which  can  be  matured  by  means  of 
direct  irrigation  early  in  the  season.  If  the  judgment  of  the  trial 
court  should  be  sustained  upon  the  theory  that  one  owning  a  priority 
for  direct  irrigation  may  not  cease  to  utilize  it  for  that  purpose 

5  Seven  Lakes  Ees.  Co.  t.  New  Colorado  Springs,  16  Colo.  61,  26  Pac. 
Loveland  &  Greeley  Irr.  Land  Co.,  40  Eep.  313,  25  Am.  St.  Eep.  245;  Cache 
Colo.  382,  93  Pac.  Eep.  485,  17  L.  E.  La  Poudre  I.  Co.  v.  Larimer  &  Weld 
A.,  N.  S.,  329.  E.   Co.,   25   Colo.   144,   53   Pac.   Eep. 

6  Citing  Fuller  v.  Swan  Eiver  P.  318,  71  Am.  St.  Eep.  123 ;  affirming 
M.  Co.,  12  Colo.  12,  19  Pac.  Eep.  836,  Id.,  8  Colo.  App.  237,  45  Pac.  Eep. 
16  Morr.  Min.  Eep.  252;  Strickler  v.  525. 
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upon  crops  in  May,  June,  and  July,  and  store  it  for  use  during  the 
same  season  thereafter,  the  result  would  be  to  take  from  the  owner 
of  such  priority  his  rights  and  confer  them  upon  others  growing 
crops  of  a  different  nature.  Such  a  rule  would  make  the  right  to 
the  use  of  water  dependent  upon  the  character  of  crops  grown 
instead  of  upon  the  right  to  utilize  it  in  any  manner  which  does  not 
injuriously  affect  the  vested  rights  of  others.  In  principle  the  case 
is  no  different  from  that  of  Strifckler  v.  Colorado  Springs,'^  wherein 
the  right  to  change  the  use  of  water  from  agricultural  to  domestic 
purposes  was  recognized.  If  the  right  to  change  from  agricultural 
to  domestic,  and  from  mining  to  agricultural  uses,  and  vice  versa, 
is  legal,  certainly  no  good  reason  can  be  advanced  why  the  change 
from  one  agricultural  use  to  another  may  not  be  allowed." 

In  the  opinion  denying  the  petition  for  rehearing  in  the  same 
case,  Mr.  Justice  Gabbert  stated  the  reasons  of  the  majority  of  the 
Court  more  strongly  than  before,  and  more  clearly  defined  what 
had  been  determined  by  the  decision  of  the  Court.  He  said :  ' '  The 
arguments  of  counsel  for  appeUee,  and  amid  curiae  in  support  of 
the  petition  for  rehearing  of  appellee,  are  evidently  based  upon  an 
erroneous  assumption  of  what  has  been  determined  in  this  case.  It 
is  contended  that  adjudication  decrees  are  disturbed,  and  appellant, 
by  the  decree  directed,  will  be  awarded  an  enlarged  use  of  water 
represented  by  its  purchases,  both  in  quantity  and  time.  It  must 
be  borne  in  mind  that  this  decision  is  based  upon  the  fact,  which  is 
undisputed,  that  the  stockholders  of  appellant  are  growing  crops 
which  do  not,  from  their  nature,  require  irrigation  during  the  early 
part  of  the  season,  but  do  later,  and  that  they  desire  to  utilize  the 
water  in  controversy  for  this  purpose.  Based  upon  these  facts,  we 
have  declared,  what  has  time  and  time  again  been  decided  by  this 
Court,  that  the  character  and  method  of  use  of  a  priority  to  the  use 
of  water  may  be  changed,  provided  such  change  does  not  injuriously 
affect  the  rights  of  others,  and  that  appellant  is  entitled  to  divert 
and  store  the  water  represented  by  the  priorities  purchased  for  the 
use  of  its  stockholders  for  application  to  crops  later,  but  in  no 
greater  quantity  and  at  no  other  or  different  time  than  could  be 
,  diverted  and  applied  to  land  directly  to  nourish  crops  requiring 
irrigation  at  the  time  of  such  diversion ;  or,  otherwise  expressed,  ap- 
pellant is  permitted  to  divert  and  store  the  water  in  controversy, 

7  Supra, 
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but  this  right  is  measured  and  fixed  by  the  limitations  which  the 
law  would  impose  upon  its  use  for  diversion  and  application  to 
crops  requiring  irrigation  at  the  time  of  such  diversion.  This  does 
not  conflict  with  any  previous  decisions  of  this  Court.^  This  does 
not  enlarge  the  use  of  the  priorities  of  appellant,  either  in  time  or 
quantity;  neither  does  it  confer  upon  it  any  right  to  divert  and 
store  the  water  represented  by  its  priorities  every  day  during  the 
irrigation  season,  or  to  convert  such  priorities  into  a  storage  right 
during  the  non-irrigating  season,  as  contended  by  counsel,  but  limits 
its  rights  strictly  to  the  diversion  of  water,  both  as  to  volume  and 
time,  to  the  same  quantity  and  the  same  time  we  have  indicated. 
Thus  it  is  apparent  that  no  rights  are  infringed,  that  no  one  is  de- 
prived of  water  to  which  he  is  entitled  by  reason  of  the  change  in 
the  method  of  use,  and  that  to  supply  appellant  with  the  water 
which  it  wiU  be  entitled  to  store  under  the  decree  directed  there 
can  not  possibly  be  any  greater  burden  imposed  upon  the  common 
source  of  supply  of  the  respective  ditches  owned  or  controlled  by 
the  parties  to  this  appeal.  Neither  are  any  priorities  disturbed; 
but,  on  the  contrary,  the  decree  directed  leaves  the  relative  rights 
of  the  parties  to  this  appeal  precisely  as  they  were,  whereas,  if  the 
judgment  of  the  lower  Court  should  be  affirmed,  the  result  would  be, 
where  an  appropriator  had  no  use  for  water  represented  by  his 
priorities  in  the  early  part  of  the  season,  because  of  the  fact  that  he 
was  growing  crops  of  a  character  which  did  not  require  irrigation 
during  that  period,  and  he  could  not  store  it  at  that  time  for  use 
upon  these  crops,  when  later  it  was  necessary  to  irrigate  them,  to 
take  from  him  and  give  to  another." 

In  conclusion  upon  this  subject  we  will  add  that  the  withdrawal 
of  water  from  a  natural  stream  and  the  storage  of  the  same  for 
future  use  does  not  in  any  manner  injuriously  affect  other  appro- 
priators,  nor  does  it  lessen  the  common  source  of  supply  to  any 
greater  extent  than  had  the  water  been  applied  in  direct 
irrigation  or  immediate  use.  But  in  allowing  this  right  two  prin- 
ciples must  be  kept  in  mind,  namely,  that  the  vested  rights  of  no 
one  must  be  injured  by  the  withdrawal  of  the  water  for  storage, 
and  no  more  water  must  be  withdrawn,  measured  by  the  volume 
and  time,  than  the  previous  use  allowed.     This  rule,  as  it  appears 

8 "But,  on  the  contrary,  is  sus-  imer  &  Weld  I.  Co.,  26  Colo.  47,  56 
tained  by  Colorado  M.  &  E.  Co.  v.  Lar-      Pac.  Bep.  185." 
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to  US,  is  an  equitable  and  just  one,  for  it  permits  the  appropriator 

to  apply  the  water  to  his  use  at  such  time  as  the  particular  use 
needs  the  water  the  most,  and  it  also  permits  the'  greatest  good 
to  be  derived  from  the  use  of  the  water.  And  as  long  as  the  rights 
of  others  are  not  injured  thereby,  this  right  should  be  allowed. 

§  845.  The  right  of  storage  as  against  other  reservoir  rights. — 
In  the  previous  section  we  dis(J»issed  the  subject  of  the  right  of 
storage  as  against  the  rights  of  appropriators  for  immediate  use  of 
the  water.  In  this  section  we  will  briefly  discuss  the  rights  of  reser- 
voirs as  between  each  other.  As  in  the  case  with  other  rights  ac- 
quired under  the  Arid  Region  Doctrine  of  appropriation,  the  rule 
of  priority  governs,  and  it  is  held  that  the  reservoir  having  the 
prior  right  is  entitled  to  fill  the  same  first  from  the  flow  of  the 
stream  to  the  full  extent  of  the  capacity  of  the  appropriation  made 
therefor.  1  But  having  once  during  any  one  season  filled  such  reser- 
voir, a  later  appropriation  or  a  subsequent  reservoir  may  take  the 
surplus  of  the  water  flowing  in  the  stream,  after  the  prior  reservoir 
has  been  once  filled.^  And  it  was  further  held  that  if  a  double 
filling  were  permitted,  it  would  in  effect  give  the  same  reservoir 
two  priorities,  to  which  it  was  not  entitled.^ 

§  846.  The  right  to  the  use  of  stared  water. — After  water  has 
been  once  stored  in  reservoirs,  it  becomes  personal  property,  and 

1  Church  T.  Stillwell,  12  Colo.  App.  imer  etc.  Co.,  26  Colo.  47,  56  Pae. 
43,  54  Pac.  Eep.  395,  where  it  was  Eep.  185;  Nevada  W.  Co.  v.  Powell, 
held  that  defendant's  acquiescence  in  34  Gal.  109,  91  Am.  Dec.  685,  4  Morr. 
plaintiff's  filling  his  reservoirs  first,  Min.  Eep.  253;  New  Loveland  etc.  Co. 
while  the  waters  of  the  stream  were  v.  Consolidated  etc.  Co.,  27  Colo.  526, 
sufficient  to  fill  both  reservoirs,  did  62  Pac.  Eep.  366,  52  L.  E.  A.  266, 
not  estop  the  defendant  from  ques-  wherein  it  is  said:  "The  defendant 
tioning  plaintiff's  right  to  priority,  having  completed  its  reservoirs  long 
And  the  Court  further  held  that  where  before  the  time  when  plaintiff  first 
the  water  was  sufficient  for  both,  a  began  the  work  of  construction  of  its 
right  by  one  could  not  be  gained  by  reservoir,  and  having  continually  used 
prescription.  them   for   a   beneficial    purpose,    we 

2  Windsor  Ees.  etc.  Co.  v.  Lake  Sup-  think  the  District  Court  was  dearly 
ply  Co.,  44  Colo.  214,  98  Pae.  Eep.  right  in  awarding  to  it  priorities 
729.  ahead  of  that  of  plaintiff." 

8  See,  also,  Colorado  etc.  Co.  v.  Lar- 
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may  be  sold,  contracted  for,  and  disposed  of  as  such  property.^ 
It  is  protected  in  such  reservoirs  by  the  statutes  of  the  various 
States,  providing  that  the  stealing  of  water  from  a  canal,  ditch,  or 
other  works  is  a  criminal  offense,  and  also  providing  for  the  punish- 
ment therefor. 

Also,  in  the  States  which  have  advanced  in  the  process  of  the 
construction  of  reservoirs  for  the  storage  of  waters  are  to  be  found 
statutes  regulating  the  distribution  and  the  use  of  such  waters.  It 
is  also  provided  that  these  stored  waters  may  be  conducted  down 
the  natural  streams  to  the  place  of  use  under  certain  specific  regula- 
tions and  the  supervision  of  the  State  officials.  And  while  the 
water  from  the  reservoir  is  passing  down  the  stream  it  is  provided 
that  the  headgates  of  all  ditches  taking  out  of  such  stream  may  be 
closed  temporarily  until  the  stored  water  passes  to  the  place  of  its 
intended  use.  AU  this  must  be  done,  however,  without  injury  to 
the  vested  rights  of  those  entitled  to  the  use  of  the  waters  of  the 
regular  flow  of  the  stream.  And  in  taking  out  the  artificial  in- 
crease of  the  flow  of  the  stream  it  is  provided  usually  that  due 
allowance  must  be  made  for  seepage  and  evaporation.  These  sub- 
jects, however,  will  be  discussed  when  we  come  to  a  discussion  of 
the  statutes  of  the  various  States.^ 

1  That    water     severed    from    the         -2  For  reservoir  rights  of  the  various 
source  of  supply  is  personal  property,      States,  see  Part  XIV. 
see  Sees.  773,  774. 


CHAPTER  47. 
MILL  AND  POWER  RIGHTS. 

§  847.  Scope  of  chapter. 

§  848.  The  use  of  water  for  power  purposes. 

§  849.  -Importance  of  subject.  ^ 

§  850.  Who  is  to  own  and  control  the  water  power  of  the  country. 

§  851.  Recent  action  by  States  relative  to  power  rights. 

§  852.  The  development  and  transmission  of  power  for  general  distribu- 
tion a  public  use. 

§  853.  Right  of  a  riparian  owner  at  common  law  to  make  a  reasonable 
use  of  the  water  for  power  purposes. 

§  854.  Under  common  law — ^Non-riparian  transmission  of  power. 

§  855.  Use  of  water  by  appropriators  for  power  purposes. 

§  847.  Scope  of  chapter. — ^As  we  stated  under  a  previous  sec- 
tion, appropriations  of  water  may  be  made  for  the  purpose  of 
power,  light,  and  heat.^  They  may  be  also  made  for  all  mining  and 
milling  purposes.^  In  another  portion  we  will  discuss  the  right 
of  eminent  domain  for  power  purposes.^  The  apportionment  of 
the  use  of  water  between  riparian  owners  for  mill  and  other  pur- 
poses will  be  discussed  under  the  subject  of  the  adjudication  of 
water  rights  in  equity.*  "We  have  incidentally  discussed  many  of 
the  features  relating  to  the  appropriation  of  waters  for  power,  and, 
therefore,  herein  will  only  discuss  those  questions  which  have  not 
been  considered  elsewhere, 

§  848.  The  use  of  water  for  power  purposes. — There  are  many 
methods  for  the  utilization  of  water  for  power  purposes,  but  there 
are  two  general  classifications  which  are  recognized:  First,  the 
energy  derived  from  falling  water  and  transmitted  by  a  shaft  and 
belt  to  near-by  machinery,  where  the  power  is  consumed ;  and,  sec- 
ond, the  generation  of  electrical  energy  at  the  stream  and  its  long- 
distance transmission  to  the  place  of  use. 

The  first  of  these  methods  is  the  more  primitive,  and  will  be 
found  in  the  small  mills,  factories,  and  plants  located  along  the 

1  See   See.   695.  3  See  Sees.  1072,  1073. 

2  See  Sec.  694.  4  See  Chap.  78. 
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streams  both  in  the  Eastern  and  Western  portions  of  this  country, 
where  the  direct  force  of  the  current  is  applied  to  the  machinery 
and  thereby  such  mills  or  factories  are  run.  The  second  classifica- 
tion of  the  long-distance  transmission  of  electrical  power  is  more 
modern,  and  has  sprung  into  active  operation  within,  comparatively 
speaking,  the  last  few  years.  But  in  regard  to  the  latter  use,  as 
said  by  President  Taft  in  his  message  of  January  14,  1910:  "The 
development  in  electrical  appliances  for  the  conversion  of  the  water 
power  into  electricity  to  be  transmitted  long  distances  has  pro- 
gressed so  far  that  it  is  no  longer  problematical,  but  it  is  a  certain 
inference  that  in  the  future  the  power  of  the  water  falling  in  the 
streams  to  a  large  extent  will  take  the  place  of  natural  fuels." 

§  849.  Importance  of  subject. — ^Although  the  United  States  and 
the  respective  States  have  regarded  the  development  and  use  of 
electrical  energy  by  means  of  water  power  in  a  somewhat  indifferent 
manner,  the  importance  of  the  subject  can  not  be  overestimated. 
Its  development  is  still  in  its  infancy,  and  during  even  the  next 
decade  great  changes  therein  will  be  brought  about. 

No  better  statement  can  be  made  of  the  situation  than  was  made 
by  "W.  J.  McGee,  Secretary  of  the  Section  on  Waters,  in  his  report 
to  the  National  Conservation  Commission,^  taking  his  data  from 
those  furnished  by  Mr.  Marshall  0.  Leighton,  Chief  Hydrographer  of 
the  United  States  Geological  Survey.  Mr.  McGee  said :  ' '  The  theo- 
retical power  of  the  streams  is  reckoned  by  Leighton  at  230,000,000 
horse-power.  The  amount  now  in  use  is  computed  by  the  census 
office  at  5,350,000  horse-power,  and  the  amount  running  over  Gov- 
ernment dams  and  not  used  is  estimated  by  the  chief  of  engineers 
at  about  1,400,000  horse-power.  The  amount  now  available  at  a 
cost  comparable  with  that  of  steam  installation  is  estimated  by  the 
hydrographie  branch  of  the  Geological  Survey  at  37,000,000  horse- 
power, and  the  amount  prospectively  available  at  75,000,000  to 
150,000,000  horse-power.  The  37,000,000  horse-power  today  avail- 
able exceeds  our  entire  mechanical  power  now  in  use,  apd  would 
operate  every  mill,  drive  every  spindle,  propel  every  train  and 
boat,  and  light  every  city,  town,  and  village  in  the  country.  The 
nominal  value  is  $20  per  horse-power  year;  the  price  ranges  up  to. 

1  See  Vol.  1,  Beport  of  the  National  Conservation  Commission  1909,  p.  41. 
See,  also,  p.  22. 
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$100  or  $150.  While  the  utilization  of  water  power  ranks  among 
our  most  recent  and  most  rapid  industrial  developments,  little  effort 
has  been  made  to  control  catchment  areas  or  storm  waters  in  any- 
large  way  for  power  development,  though  most  plants  effect  con- 
trol through  reservoirs  and  structures.  Nearly  all  of  the  freshet 
and  flood  water  runs  to  waste,  and  the  low  waters,  which  limit  the 
efficiency  of  power  plants,  are  increasing  in  frequency  and  dura- 
tion with  the  increasing  flood  run-off. ' '  2 

§  850.  Who  is  to  own  and  control  the  water  power  of  the  coun- 
try.— There  has  been  a  great  deal  of  discussion  during  the  last  few 
years  as  to  who  should  own  and  control  the  water  power  of  the 
country,  that  is  to  say,,  whether  the  ownership  and  control  should 
be  by  the  United  States,  the  State,  or  by  private  corporations. 
Considerable  agitation  has  been  caused  by  recent  utterances  of 
prominent  officials  of  the  Government,  and  this  agitation  has  been 
followed  by  some  legislation.  However,  it  is  not  our  province  in 
this  work  to  discuss  what  the  law  ought  to  be,  but  what  it  is. 

There  is  no  question  but  that  a  transfer  of  sovereignty  from  the 
Federal  Government  to  the  States  upon  their  admission  to  the 
Union  includes  the  government  and  control  and  sovereignty  over 
the  water  power  in  the  rivers,  with  all  other  waters  and  rights  to 
the  same  within  the  boundaries  of  the  State.  ^  The  only  possible 
exceptions  to  this  are  the  rights  that  were  owned  by  riparian  pro- 
prietors within  the  territory  covered  by  the  State.  And  as  we 
have  discussed  before  upon  the  public  domain  of  the  United  States, 
the  Government  is  the  riparian  proprietor  upon  all  streams,  the 
lands  adjoining  which  have  not  been  granted  to  others.  This  right  of 
the  Government  was  recently  recognized  by  President  Taft  in  his 
message  to  Congress,  under  date  of  January  14,  1910,  in  which 

2  See,  also,  the  article  on  TJndevel-  See,  also,  article  on  Concentration 

oped    Water   Power    by    Marshall  O.  of    Ownership    of    Water  Power  by 

Leighton,  statistics  in  the  article  com-  Herbert  Knox  Smith,  Commissioner  of 

piled  by  the  Bureau  of  Census,  Vol.  Corporations,  p.  171  of  the  same  re- 

2  of  the  report  of  the  National  Con-  port  as  last  above, 

servation  Commission  1909,  p.  141.  1  See  United  States  v.  Hansen,  167 

See,   also,   the  article  by   Marshall  Ped.  Eep.  881;  United  States  v.  Bur- 

O.  Leighton  upon  the  subject  "Unde-  ley,  172  Ped.  Eep.  615. 
veloped  Water  Power,"  p.  159,  same 
report  as  last  above. 
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he  said:  "With  respect  to  the  public  land  which  lies  along  the 
streams  offering  opportunities  to  convert  water  power  into  trans- 
missible electricity,  another  important  phase  of  the  public-land 
question  is  presented.  There  are  valuable  water-power  sites  through 
all  the  public-land  States.  The  opinion  is  held  that  the  transfer  of 
sovereignty  from  the  Federal  Government  to  the  Territorial  gov- 
ernments as  they  become  States  includes  the  water  power  in  the 
rivers,  except  so  far  as  that  is  owned  by  riparian  proprietors.  I 
do  not  think  it  necessary  to  go  into  a  discussion  of  this  somewhat 
mooted  question  of  law.  It  seems  to  me  sufficient  tp  say  that  the 
man  who  owns  and  controls  the  land  along  the  stream  from  which 
the  power  is  to  be  converted  and  transmitted  owns  land  which  is 
indispensable  to  the  conversion  and  use  of  that  power.  I  can  not 
conceive  how  the  power  in  streams  flowing  through  public  lands 
can  be  made  available  at  all  except  by  using  the  land  itself  as  the 
site  for  the  construction  of  the  plant  by  which  the  power  is  gener- 
ated and  converted,  and  securing  a  right  of  way  thereover  for 
transmission  lines.  Under  these  conditions,  if  the  Government 
owns  the  adjacent  land — indeed,  if  the  Government  is  the  riparian 
owner — ^it  may  control  the  use  of  the  water  power  by  imposing 
proper  conditions  on  the  disposition  of  the  land  necessary  in  the 
creation  and  utilization  of  the  water  power.  ...  In  the 
disposition  of  the  domain  already  granted,  many  water-power  sites 
have  come  under  absolute  ownership,  and  may  drift  into  one  owner- 
ship, so  that  all  the  water  power  under  private  ownership  shall  be 
a  monopoly.  If,  however,  the  water-power  sites  now  owned  by  the 
Government — and  there  are  enough  of  them — shall  be  disposed  of 
to  private  persons  for  the  investment  of  their  capital  in  such  a  way 
as  to  prevent  their  union  for  purposes  of  monopoly  with  other 
water-power  sites,  and  under  conditions  that  shall  limit  the  right 
of  use  to  not  exceeding  fifty  years,  with  proper  means  for  deter- 
mining a  reasonable  graduated  rental,  and  with  some  equitable 
provision  for  fixing  terms  of  renewal,  it  would  seem  entirely  pos- 
sible to  prevent  the  absorption  of  these  most  useful  lands  by  a 
power  monopoly.  As  long  as  the  Government  retains  control  and 
can  prevent  their  improper  union  with  other  plants,  competition 
must  be  maintained  and  prices  kept  reasonable. ' ' 

And  in  this  connection  we  will  say  that  the  suggestion  made  by 
President  Taft  in  the  message  above  referred  to  was  followed  by 

94 — ^Kln.  on  Irr. 
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Congress  in  the  Enabling  Act  for  the  admission  of  New  Mexico 
and  Arizona  to  Statehood,^  in  which  Act  it  was  provided :  ' '  There 
is  hereby  reserved  to  the  United  States  and  exempted  from  the 
operation  of  any  and  all  grants  made  or  confirmed  by  this  Act  to 
said  proposed  State  all  land  actually  or  prospectively  valuable  for 
the  development  of  water  powers  or  power  for  hydroelectric  use  or 
transmission,  and  which  shall  be  ascertained  and  designated  by 
the  Secretary  of  the  Interior  withm  five  years  after  the  proclama- 
tion of  the  President  declaring  the  admission  of  the  State;  and  no 
lands  so  reserved  and  excepted  shall  be  subject  to  any  disposition 
whatsoever  by  said  State,  and  any  conveyance  or  transfer  of  such 
land  by  said  State  or  any  officer  thereof  shall  be  absolutely  null 
and  void  within  the  period  above  named ;  and  in  lieu  of  the  land  so 
reserved  to  the  United  States  and  excepted  from  the  operation  of 
any  of  said  grants,  there  be,  and  is  hereby,  granted  to  the  proposed 
State  an  equal  quantity  of  land  to  be  selected  from  land  of  the 
character  named  and  in  the  manner  prescribed  in  Section  11  of 
this  Act." 

Also,  by  the  Act  of  Congress,  approved  June  25,  1910,3  it  was 
provided  that  the  Secretary  of  the  Interior,  in  his  discretion,  might 
reserve  from  location,  entry,  sale,  allotment,  or  other  appropriation 
any  lands  within  Indian  reservations  valuable  for  power  or  reser- 
voir sites,  or  which  may  be  necessary  for  use  in  connection  with 
any  irrigation  project  theretofore  or  thereafter  to  be  authorized  by 
Congress.  The  Secretary  of  the  Interior  was  also  given  the  author- 
ity, after  notice  and  hearing,  to  cancel  any  trust  patents  issued  to 
Indian  allotments  within  any  Indian  reservation  for  irrigation 
purposes. 

By  the  Act  of  Congress  of  March  4,  1911,  the  Secretary  of  the 

Interior  is  authorized  to  grant  a  fifty-year  easement  for  power 

development  projects.     This  Act  may  be  taken  advantage  of  by 

persons  previously  holding  revocable  permits,  as  well  as  by  those 

,  instituting  new  projects. 

§  851.  Recent  action  by  States  relative  to  power  rights. — ^But 
as  to  the  other  States  which  were  admitted  to  the  Union  without 

2  See  Act  approved  June  20,  1910,  s  See  Laws  of  Congress,  61st  Con- 
stat, of  the  United  States,  passed  at  gress,    1910,    2d   Session,   C}iap.    431, 
the  2d  Session  of  the  61st  Congress,  Sees.  13,  14. 
1909O910,  Chap.  310,  Sees.  10,  28. 
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any  speeific  reservation  by  the  Government  of  power  sites,  there 
is  no  question  that  such  States  upon  their  admission  acquired  full 
sovereignty,  jurisdiction,  and  control  over  such  sites. 

And  the  legislatures  of  some  of  these  States  have  recently  en- 
acted laws  regulating  and  controlling  the  use  of  water  for  the  gener- 
ation of  electricity  or  of  electrical  or  other  power  and  providing 
for  the  appropriation  of  such  water  for  such  purposes,  and  also 
proAdding  that  all  appropriations  of  water  or  the  use  of  water  for 
the  generation  of  electricity  or  electrical  or  other  power  shall  be 
subject  to  the  right  of  the  State  to  regulate  and  fix  the  rights  of 
compensation  for  which  such  electricity  or  electrical  or  other  power 
may  be  sold,  rented,  or  distributed,  and  also  fixing  the  term  of  years 
during  which  any  person,  firm,  association,  or  corporation  may 
exercise  the  franchise  for  such  purposes.  ^ 

Also,  in  the  State  of  Oregon  by  the  Act  of  1909,2  as  supplemented 
by  the  Act  of  1911,3  tj^g  right  is  granted  to  any  person,  firm,  or 
association  to  the  right  to  the  use  of  water  for  power  development 
for  a  period  of  forty  years  from  the  date  of  the  application,  sub- 
ject to  a  preference  right  of  renewal,  and  also  subject  to  a  gradu- 
ated scale  of  charges  per  horse-power  for  the  right.'* 

§  852.  The  development  and  transmission  of  power  for  general 
distribution  a  public  use. — Although  in  the  early  history  of  power 
rights  especially  as  relating  to  the  generation  and  distribution  of 
electrical  energy  the  courts  were  somewhat  loth  to  declare  that 
such  a  use  of  the  waters  of  a  stream  was  a  public  use,  the  decisions 
are  rapidly  changing  to  hold  that  the  use  of  water  in  generating 
electric  energy  and  the  .use  of  lands  for  the  stringing  of- poles  and 
wires,  in  order  to  transmit  such  energy,  is  a  public  use,  in  the  strict 
sense  of  the  term.  And  in  this  connection  it  may  be  said  that  a 
public  utility  must  be  absolutely  defined  by  the  controlling  con- 
ditions of  the  times.  What  is  today  private  use  may  tomorrow 
be   a  public   one.     The   term  "public  use"   must   readily   adapt 

1  For  the  various  Acts  for  the  gen-  2  Lord's  Oregon  Laws,   Sees.  6575- 

eration    of    electrical  power,  see  Part  6580;  Laws  1909,  Chap.  221,  p.  370. 
Xrv.  2  Laws  1911,  Chap.  236,  p.  418. 

Eor  the  California  Act  of  1911,  see         i  Por  further  discussion  of  the  Ore- 

Stat.  and  Amendments  1911,  p.  813;  gon  law  upon  the  subject,  see  Part 

Kerr's  Biennial  Supp.  Ann.   1911,  p.  XIV,  under  Oregon. 
1468. 


1492  MILL   AND   POWBB   EIGHTS, 

itself  to  new  demands  and' conditions  imposed  by  the  ever-increas- 
ing necessities  of  the  general  public  and  society.  Today  the  dis- 
tribution of  electric  energy  is  one  of  the  foremost  necessities  of  the 
general  public,  and  is  rapidly  becoming  more  and  more  a  public  use. 
Already  we  have  lines  of  railways  whose  cars  are  propelled  by 
the  electrical  energy  which  is  generated  on  some  distant  stream. 
The  propulsion  of  trains  over  the  great  continental  lines  in  this 
country  is  now  in  the  process  of  Hevelopment,  and  it  will  be  but  a 
few  years  before  the  coal  and  oil  locomotives  will  be  relegated  to 
the  scrap  heap,  and  the  trains  pulled  by  the  more  modern  electric 
engines.  As  the  operation  of  railroads  has  for  many  years  been 
held  a  public  use,  this  shows  how  the  development  and  transmission 
of  electrical  energy  is  becoming  merged  into  one  of  the  greatest 
public  utilities  known. 

Again,  take  a  power  company  organized  for  the  purpose  of  fur- 
nishing light,  heat,  and  power,  to  distant  cities  and  towns  and  to 
the  inhabitants  thereof,  and  we  often  find  that  under  the  modern 
methods  of  electrical  transmission  a  single  company  is  able  to 
transmit  its  energy  to  a  distance  of  from  five  to  six  hundred  miles 
from  its  generating  plant  upon  the  river,  and  this  distance  is 
rapidly  becoming  greater,  and  will  progressively  increase  with  the 
increase  in  efficiency  of  electrical  transmission.  No  one  would  con- 
tend for  a  moment  that  such  a  use  is  not  a  public  one,  and  that 
such  a  company  is  not  a  public  service  company.^ 

Of  course,  upon  the  other  hand,  we  can  readily  see  that  where 
an  individual  or  a  company  uses  the  water  of  a  stream  to  develop 
electrical  energy  for  use  upon  their  respective  individual  properties 
and  without  the  general  distribution  of  the  energy  to  the  public, 
that  it  might  be  contended  that  this  was  strictly  a  private  use,  and 
not  a  public  one.  However,  in  a  recent  case  arising  in  Utah,  decided 
by  the  Supreme  Court  of  the  United  States,^  it  was  held  that  a 
mining  company  might  condemn  a  right  of  way  across  private  land 
for  the  purpose  of  the  erection  of  an  aetial  bucket  line  of  the 
mining  company  and  for  its  own  private  use  where  the  same  was 

1  Eor    public    service    oorporations  2  Strickley   v.   Highland   Boy   Min. 

and  companies,  see  Chap.  -76.  Co.,  200  TJ.  S.  527,  50  L.  Ed.  581,  26 

Foi  eminent  domain  for  the  purpose  Sup.  Ct.  Rep.  301,  4  Am.  &  Eng.  Ann. 

of  developing  and  transmitting  power,  Cas.  1174. 
see  See.  1072. 


EIGHTS  OF  A  EIPAItlAN  OWNEB.  I493 

authorized  by  the  statutes  of  the  State,  and  that  the  granting  of 
the  right  was  not  contrary  to  the  provisions  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.^  Therefore 
it  may  be  said  that  the  use  of  -water  for  the  development  and 
transmission  of  electricity  in  all  cases,  at  least  where  the  same  is 
for  distribution  to  others  than  the  owners  of  the  generating  plant, 
is  a  public  use.*  This  subject,  however,  will  be  discussed  more 
at  length  in  the  chapter  devoted  to  the  question  of  eminent  domain.  ^ 

§  853.  Right  of  a  riparian  owner  at  common  law  to  make  a  rea- 
sonable use  of  the  water  for  power  purposes. — In  the  early  history 
of  the  Government  and  in  fact  in  the  early  history  of  the  common 
law,  it  has  always  been  held  that  a  mill  owner  upon  the  banks  of  a 
stream  had  the  right  to  make  a  reasonable  use  of  the  water  for 
power  purposes,  after  taking  into  consideration  the  relative  or 
correlative  rights  of  the  other  riparian  owners  upon  the  same 
stream.  In  a  previous  section  of  this  work,  we  have  discussed  what 
is  a  reasonable  use  of  the  water  by  riparian  owners  for  power 
purposes.  1  And  in  this  connection  it  may  be  said  that  in  the  early 
history  of  this  country,  especially  in  New  England,  certain  mill 
rights  were  granted  which  are  commonly  termed  the  "New  England 
Mill  Acts,"  which  granted  to  the  owners  of  mills  upon  the  banks 
of  streams  certain  rights,  which  without  such  statutes  would  have 
been  deemed  extraordinary  or  rights  in  excess  of  the  common  law 
rule  relative  to  such  use  of  the  water.  For  instance,  the  right  was 
granted  under  these  Mill  Acts  to  flood  lands  of  others  by  damming 
the  stream  and  holding  back  the  water.  To  be  sure,  the  actual  land 
taken  had  to  be  paid  for  by  the  mill  owner,  but  the  granting  of 

3  See,  also,  Clark  v.  Nash,  198  TJ.  S.  lie  use.  Walker  v.  Shasta  Power  Co., 
361,  49  L.  Ed.  1085,  25  Sup.  Ct.  Eep.  160  Fed.  Eep.  856,  87  C.  C.  A.  660, 
676,  4  Am.  &  Eng.  Ann.  Cas.   1171;      19  L.  E.  A.,  N.  S.,  725. 

affirming  Id.,  27   Utah  158,   75  Pae.  See,    also,   Eockingham   ete.   Power 

Eep.  371,  1  L.  E.  A.,  N.  S.,  208,  101  Co.  v.  Hobbs,  72  N.  H.  531,  58  Atl. 

Am.  St.  Eep.  953.  Eep.  46,  66  L.  E.  A.  581;   Brown  v. 

4  The  taking  of  land  for  a  right  Gerald,  100  Me.  351,  61  Atl.  Eep.  785, 
of  way  for  a  ditch  and  flume  to  con-  109  Am.  St.  Eep.  526,  70  L.  E.  A. 
vey    water    used    in    furnishing    elee-  472. 

tricity  to  the  public  generally  or  to  5  For  eminent  domain,  see  Chap.  55, 

all  persons  within  reach  for  lighting,      Sees.  1059-1098. 
power,  and  heating  purposes  is  a  pub-   ^    1  See  Sec.  492. 
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such  right  was  somewhat  an  extraordinary  one.  This  subject, 
however,  will  be  more  fully  discussed  when  we  come  to  the  chapter 
upon  the  question  of  eminent  domain.^ 

In  a  leading  case  decided  by  the  Supreme  Court  of  Minnesota,^ 
the  question  of  reasonable  use  for  mill  purposes  was  discussed  and 
defined  in  language  which  meets  our  approval.  Upon  this  subject 
the  Court  said:  "The  law  does  not  lay  down  any  fixed  rule  for 
determining  what  is  a  reasonabl%use  of  the  water  of  a  stream  by 
a  riparian  owner.  What  constitutes  a  reasonable  use  is  not  a 
question  of  law,  but  of  fact,  to  be  determined  by  the  jury  or 
the  Court  from  all  the  circumstances  of  the  case.  But,  like  any 
other  finding  of  fact,  it  is  subject  to  review,  and  will  be  set  aside 
if  against  the  evidence  or  not  supported  by  it.  In  determining 
what  is  a  reasonable  use,  regard  must  be  had  to  the  subject-matter 
of  the  use;  the  occasion  and  manner  of  its  application;  the  object, 
extent,  necessity,  and  duration  of  the  use;  the  nature  and  size  of 
the  stream;  the  kind  of  business  to  which  it  is  subservient;  the 
importance  and  necessity  of  the  use  claimed  by  one  party,  and 
the  extent  of  the  injury  to  the  other  party;  the  state  of  improve- 
ment of  the  country  in  regard  to  miUs  and  machinery,  and  the 
use  of  water  as  a  propelling  power;  the  general  and  established 
usages  of  the  country  in  similar  cases ;  and  all  the  other  and  ever- 
varying  circumstances  of  each  particular  case,  bearing  upon  the 
question  of  the  fitness  and  propriety  of  the  use  of  the  water  under 
consideration. ' '  * 

Outside  of  domestic  uses  the  early  common  law  cases  had  to 

2  For  eminent  domain,  see  Chap.  468 ;  Goiild  ▼.  Boston  Duck  Co.,  13 
55,  Sees.  1072,  1073.  Gray  442,   79  Mass.   442;    AngeU  on 

3  Bed -Eiver  EoUer  Mills  v.  Wright,  Water  Courses,  Sec.  140d;  Gary  v. 
30  Minn.  249,  15  N.  W.  Eep.  167,  44  Daniels,  8  Mete.  466,  41  Am.  Dec. 
Am.  Eep.  194.  532;     Pitts    v.    Lancaster    Mills,    54' 

4  See,  also,  Hayes  v.  Waldron,  44  N.  Mass.  13  Mete.  156 ;  Corse  v.  Dexter, 
H.  584,  84  Am.  Deo.  105;  (i'Eiley  v.  202  Mass.  31,  88  N.  E.  Eep.  332  ;■ 
McChesney,  49  N.  Y.  672;  Prentice  Timm  v.  Bear,  29  Wis.  254;  Mentone 
T.  Geiger,  74  N.  Y.  341,  9  Hun,  350;  v.  Badlands  etc.  Co.,  155  Cal.  223, 
Merritt  v.  Brinkerhoff,  7  Johns.  E.  100  Pae.  Eep.  1082,  22  L.  E.  A.,  N. 
306;  Snow  v.  Parsons,  28  Vt.  450,  67  S.,  382,  17  Am.  &  Eng.  Ann.  Cas.  1222; 
Am.  Dee.  723;  Davis  v.  Winslow,  51  Tyler  v.  Wilkinson,  4  Mason  397,  Ped. 
Me.  264,  81  Am.  Deo.  573;  Hetrioh  Cas.  No.  14,312;  Barrett  v.  Parsons, 
V.  Deachler,  6  Pa.  St.  32;  Thurber  10  Cush.  (Mass.)  367 ;  Pollitz  t.  Long, 
T.  Martin,  2  Gray  394,  61  Am.  Dee.  58  Barb.  20. 
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deal  chiefly  with  the  mill  or  direct  power  rights  claimed  by  the 
various  riparian  owners  upon  the  streams.  These  rights  of  riparian 
owners  to  use  the  water  of  the  streams  upon  which  their  lands 
adjoin  have  been  brought  to  the  "Western  part  of  this  country  in 
those  States  wherein  the  common  law  of  riparian  rights  is  in  force 
and  it  may  be  said  that  in  this  portion  of  the  country  the  use  of 
the  water,  for  this  purpose  is  practically  the  same  as  defined  in  the 
earlier  common  law  decisions  of  New  England  and  in  the  Eastern 
States.^  And,  in  this  connection  it  may  be  said  that  one  of  the 
most  invariable  rules  is  that,  after  the  water  has  been  used  for  the 
propulsion  of  machinery  by  one  owner,  it  must  be  returned  to  the 
natural  stream  undiminished  in  quantity  ®  and  undeteriorated  in 
quality,^  for  the  use  of  the  other  riparian  proprietors  upon  the 
same  stream.  A  riparian  proprietor  has  the  right  to  maintain  ob- 
structions across  navigable  streams  of  a  State  for  the  development 
of  power,  if  he  does  not  materially  affect  its  use  as  a  highway, 
during  the  season  when  it  may  be  so  used  in  its  natural  condition. 
But  if  such  obstructions  prevent  the  use  of  the  stream  for  naviga-, 
tion  or  for  the  driving  of  logs,  they  may  be  prevented.^ 

§  854.  Under  common  lawi — Non-riparian  transmission  of 
power. — Although  the  cases  are  few  upon  the  subject,  the  question 
has  arisen  as  to  whether  or  not  a  riparian  owner  who  developed 
electric  energy  upon  the  banks  of  the  stream  had  the  right  to 
transmit  the  same  to  distant  and  non-riparian  lands  for  use  there. 
It  must  be  borne  in  mind  that  the  actual  use  of  the  water  by  such 
riparian  proprietor  is  made  at  or  near  the  stream  to  which  his 
land  is  riparian.    Hence,  it  follows  that,  under  the  general  rule  of 

5  That  the  use  of  the  water  of  the  N.  W.  Rep.  454,  102  N.  W.  Rep.  265. 
streams  is  permissible  for  power  pur-  6  For  the    return    of    water  to  the 

poses  in  the  Western  States,  see  Ka-  stream,  see  Sees.  496,  522. 
Jama  El.  etc.  Co.  v.  Kalama  Driving  T  For  the  pollution   of  waters,   see 

Co.,  48  Wash.  612,  94  Pac.  Rep.  469,  Sees.  1129-1147. 

22  L.  R.  A.,  N.  S.,  641,  135  Am.  St.  8  Kalama  ete.  Co.  v.  Kalama  Driv- 

Rep.  948;  Trullinger  v.  Howe,  53  Ore.  ing  Co.,  48  Wash.  612,  94  Pac.  Rep. 

219,  97  Pac.  Rep.  549,  99  Pac.  Rep.  469,  22  L.  R.  A.,  N.  S.,  641, 125  Am. 

880,  22  L.  E.  A.,  N.  S,,  545 ;  Mentone  St.  Rep.  948 ;  TruUinger  v.  Howe,  53 

ete.  Co.  V.  RecUands  etc.  Co.,  155  Cal.  Ore.   219,  97  Pac.  Rep.  549,  99  Pac. 

323,  100  Pac.  Rep.  1082,  22  L.  R.  A.,  Eep.  880,  22  L.  E.  A.,  N.  S.,  545. 
N.  S.,  382,  17  Am.  &  Eng.  Ann.  Gas.  For   the   protection    of   navigation, 

1222;  Cline  v.  Stock,  71  Neb.  70,  98  see  Chap.  16,  Sees.  341-357. 
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law,  a  riparian  owner  may  make  a  reasonable  use  of  the  water  of 
the  stream  upon  his  riparian  land,  taking  into  consideration  the 
rights,  of  the  other  riparian  owners  upon  the  same  stream.  And 
in  this  connection  it  must  be  remembered  that  the  water  itself  is 
not  conveyed  away  from  the  riparian  lands  but  it  is  only  the 
electrical  energy  or  power  which  is  so  transmitted.  The  cases  are 
very  few  upon  this  particular  phase  of  the  subject,  but  the  Su- 
preme Court  of  California  had  a  recent  occasion  to  decide  this 
question.  And  in  that  case  ^  it  was  held  that  the  owner 
of  riparian  land  has  the  right  to  use  the  water  either  in  its  natural 
course  on  his  land  for  the  generation  of  electric  power,  or,  if  it  is 
more  convenient,  he  has  the  right  to  turn  the  water  out  of  its 
natural  channel  at  the  upper  end  of  his  land  and  carry  it  in  an 
artificial  channel  over  the  land  and  use  it  for  the  generation  of 
such  power,  although  the  power  is  carried  away  and  used  on  the 
non-riparian  lands  of  others,  provided  that  he  turns  all  the  water 
back  into  the  stream,  without  unduly  interfering  or  injuring  the 
rights  of  those  below.  And,  upon  the  point  under  discussion,  the 
Court  said:  "The  electricity  generated  at  the  power  house  by  the 
use  of  water  from  the  pipe  is  carried  away  to  Redlands  and  other 
places  not  on  the  stream,  and  there  used  for  light,  heat,  and  power. 
The  plaintiff  makes  the  novel  proposition  that  the  use  of  the  water 
to  generate  electric  power  by  means  of  a  power  house  situated  on 
riparian  land  is  not  a  use  within  the  scope  of  the  riparian  rights 
which  attach  to  the  land,  unless  the  electric  power  is  not  only  gen- 
erated upon  that  land,  but  is  also  applied  and  used  within  its  con- 
fines. There  is  no  merit  in  this  proposition.  The  riparian  owner, 
by  reason  of  the  situation  of  his  land  on  the  stream,  has  the  right 
to  make  any  use  beneficial  to  himself  on  the  riparian  land  which 
his  situation  enables  him  to  make,  except  that,  if  his  use  involves 
a  consumption  of  water,  he  may  not  use  more  than  his  reasonable 
share  as  compared  with  other  riparian  owners,  and  that  he  must 
not  pollute  the  water  to  the  injury  of  others  entitled  to  it,  and  that 
the  water  he  does  not  consume  must  be  returned  to  the  stream 
before  it  passes  his  land.^     There  may  be  other  qualifications  of 

1  Meutone  Irr.  Co.  v.  Eedlands  El.  2  Citing  Gould  on  Waters,  Sees.  204, 

L.  &  P.  Co.,  155  Cal.  323,   100  Pae.  208,  213;  2  Farnham  on  "Waters,  See. 

Eep.   1082,  22  L.  R.   A.,  N.  S.,  382,  495,  p.  1645;  Sec.  471,  p.  1591;  Sees. 

17  Am.  &  Eng.  Ann.  Cas.  1222.  475,   476;    Gould  v.   Eaton,  111   Cal. 
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his  right,  hut  they  do  not  affect  the  present  question.  ,  The  use  of 
water  in  its  passage  through  his  land  to  operate  a  power  plant 
thereon  is  as  clearly  within  his  rights  as  is  his  right  to  operate 
a  mill  thereon  with  which  to  grind  grain,  or  to  operate  any  other 
machinery,  than  which  there  is  no  more  ancient  or  well-established 
feature  of  riparian  rights.  The  theory  of  the  plaintiff  on  this  point 
would  seem  to  come  to  this:  That  in  the  process  the  wafer  is  in 
some  way  transformed  into  electricity,  and  in  that  form  is  carried 
away  and  used  on  non-riparian  land.  If  this  were  correct,  perhaps 
'  the  use  would  not  be  included  in  the  riparian  right,  and  perhaps 
even  a  prior  appropriator  below  could  prevent  such  use  if  it  worked 
injury  to  his  right.  But  no  such  thing  occurs.  The  water  is  not 
changed  into  electricity,  nor  carried  away  by  the  process.  It  is  not 
the  water  that  becomes  electricity.  It  is  the  force  of  gravity,  the 
weight  of  water,  which  turns  the  wheels,  and,  being  converted  into 
electric  power,  is  carried  away  on  the  wires,  the  water  itself  being 
turned  back  into  the  stream,  precisely  as  in  the  case  of  its  use  to 
turn  an  ordinary  mill  wheel.  The  power  company,  being  the 
owner  of  the  riparian  land,  has  the  full  right  to  use  the  water  in 
its  natural  course  on  its  land  for  that  purpose." 

§  855.     Use  of  water  by  appropriators  for  power  purposes. — 

As  we  discussed  in  previous  seijtions  the  use  of  water  for  power 
purposes  is  among  the  beneficial  uses  for  which  water  may  be  appro- 
priated under  the  Arid  Region  Doctrine  of  appropriation.  ^  But, 
as  is  the  case  with  all  uses  of  water  where  the  appropriation  is  for 
some  purpose  which  does  not  consume  the  water,  it  must  be  returned 
to  the  stream  in  order  that  other  appropriators  may  also  receive 
its  benefits.  The  general  rule  is  that  all  water  which  is  not  actually 
consumed  by  the  use  for  which  it  is  appropriated  is  subject  to  other 

639,   44  Pao.   Eep.   319,   52   Am.   St.  Sep.    365;    Tompson    v.    Pennebaker, 

Eep.  20I5  Id.,  117  Cal.  539,  49  Pao.  173  Fed.  Bep.  849,  97  C.  C.  A.  591; 

Bep.  577,  38  L.  E.  A.  181;  Bathgate  Pool  v.  Utah  etc.  Co.,  36  Utah  508, 

V.  Irvine,  126  Cal.  135,  58  Pae.  Bep.  105  Pao.  Bep.  289;   Casoade  eto.  Co. 

442,  77  Am.  St.  Bep.  158.  v.  Empire  eto.  Co.,  181  Fed.  Bep.  1011 ; 

1  See  Sees.  694-696.  Sternberger  v.  Seaton  Mountain  etc. 

See,   also,   that   the   generation   of  Co.,  45  Colo.  401,  102  Pao.  Bep.  168; 

electricity  for  light,  heat,  and  power  Union  M.  &  M.  Co.  t.  Dangberg,  81 

is  a  beneficial  use,,  for  which  an  ap-  Fed.  Eep.  73. 

propriation    can    be    made,    Speer    v.  For  the  appropriation  of  water  for 

Stephenson,   16   Idaho   707,   102   Pao.  power,  light,  and  heat,  see  Sec.  695. 
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and  subsequent  appropriations.^  It  is  also  the  general  rule  that 
where  water  has  been  appropriated  for  power  purposes,  where 
very  little,  if  any,  is  actually  consumed,  the  appropriator  can  not 
change  the  nature  of  the  use  in  any  manner  where  it  will  require  a 
greater  quantity  of  water  or  a  greater  draft  upon  the  flow  of  the 
stream,  and  where  the  vested  rights  of  others  would  be  injuriously 
affected  thereby.  'This  subject,  however,  has  been  discussed  in 
other  sections  of  this  work  and  no^further  argument  need  be  made 
here.3 

2  For  rights    of    subsequent  appro-         For  changes  of  the  use  of  the  water, 
priators,  see  Sees.  783-789.  see  Sees.  869-872. 

3  For  ehanges  which  may  be  made, 
see  Chap.  48,  Sees.  856-873. 


CHAPTER  48. 

CHANGES   WHICH    MAY    BE    MADE. 

§  856.  Scope  of  chapter — Changes  In  general. 

§  857.  Point  of  diversion  may  be  changed. 

§  858.  Point  of  diversion — Effect  of  change — Others  must  not  be  Injured. 

§  859.  Changes  in  dams — Flooding  lands. 

§  860.  Changes  in  location  of  ditch  or  canal. 

§  861.  Changes  in  the  character  of  the  works  for  conveying  the  water — 

As  against  the  rights  of  the  land  owner. 
§  8B2.  Changes  in  the  character  of  works  for  conveying  the  water — ^As 

against  the  rights  of  the  ditch  owner. 
§  863.  Changes  in  the  mode  of  collecting  the  water. 
§  864.  Changing  the  channel  of  a  stream — Changing  hack. 
§  865.  Changes  in  time  of  diversion. 
I  866.  Change  of  water  from  one  watershed  to  another. 
§  867.  Changes  of  place  of  use — May  be  made  where  no  Injury  Is  done 

the  rights  of  others. 
§  868.  Changes  in  place  of  use — Can  not  be  made  where  injury  is  done 

to  the  rights  of  others. 
§  869.  The  change  in  the  use  of  the  water  appropriated. 
§  870.  Change  in  the  use  of  water — What  changes  may  be  made. 
§  871.  Changes  in  the  use  and  the  place  of  use — Statutes  authorizing  and 

restricting. 
!  872.  Changes  on  sale — Rights  of  the  purchasers. 
!  873.  The  nature  and  extent  of  injuries  to  others  which  will  prevent 

changes. 

§  856.  Scope  of  chapter — Changes  in  general. — ^In  the  taking 
of  the  first  steps  of  an  appropriation,  it  sometimes  happens  that  the 
appropriator  can  not  always  make  his  plans  with  sufScient  definite- 
ness  so  that  afterward  it  is  necessary  to  make  changes.  Again, 
it  often  happens  that  the  channel  of  the  stream  from  which  he  tg-kes 
the  water  changes,  and  other  changes  are  made,  due  to  natural 
causes;  and  hence  this  necessitates  a  change  in  the  works  of  the 
appropriator.  These  changes  are  quite  numerous  and  will  be  dis- 
cussed in  this  chapter  in  detail.  ■  Among  them  may  be  named  the 
right  to  change  the  point  of  diversion,  ^  the  location  of  the  ditch 
or  canal,2  the  changes  necessarily  due  to  the  shifting  in  the  channel 

1  See  Sees.  857-859.  2  See  Sec.  860. 
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of  the  natural  streain,^  the  change  of  the  water  from  one  watershed 
to  another,*  of  the  place  of  use,^  in  the  application  of  the  water 
from  one  use  to  another,^  of  the  manner  of  use,  and  the  time  of 
diversion  and  other  changes  which  may  be  made  by  the  appropri- 
ator. 

In  general,  it  may  be  said  that  any  change  in  the  point  of  diver- 
sion, location  of  the  ditch  or  canal,  the  use  of  the  water,  and  its 
application,  may  be  made  by  an  appropriatdr,  provided  that  the 
rights  of  others  are  not  materially  impaired  or  injured.  But,  on 
the  other  hand,  as  said  by  the  Colorado  Court  in  a  recent  case :  '^ 
"An  appropriator  of  water  for  irrigation  may  not  change  the  place 
of  use,  the  point  of  diversion,  the  character  of  the  use,  or  make 
an  enlarged  use  of  his  original  appropriation,  to  the  prejudice  of 
the  rights  of  the  other  appropriators  from  the  same  source  of  supply 
after  their  rights  have  attached."  ^ 

And  in  general  it  may  be  said  that  any  change  for  any  purpose 
by  one  appropriator  which  injures  the  vested  rights  of  others  either 
prior  or  subsequent  to  the  date  of  his  right  can  not  be  made.  And 
in  the  statutes  relating  to  this  subject  it  is  always  provided 
that  the  change  may  be  made  if  others  are  not  injured  thereby. 
And  the  courts  in  construing  these  statutes  have  always  held  that 
the  converse  of  the  proposition  was  also  true,  to  the  effect  that  the 
change  could  not  be  made  if  the  rights  of  others  were  materially 
injured  by  such  change. 

3  See  See.  864.  Morr.   Min.   Eep.   650 ;    McDonald  .v. 

4  See  Sec.  866.  Bear  Eiver  etc.  Co.,  13  Cal.  220,  15 

5  See  Sees.  866-868.  Cal.    145,    1    Morr.    Min.    Eep.    626; 

6  See  Sees.  870-872.  Davis   v.   Gale,   32   Cal.   26,   91   Am. 
TDiez  V.  Hartbauer,  46  Colo.  599,      Dec.  554,  4  Morr.  Min.  Eep.  604;  Ne- 

105  Pae.  Eep.  868.  vada  etc.  Co.  v.  Powell,  34  Cal.  109, 

8  See,  also,  Vogel  v.  Minnesota  etc.  91  Am.  Deo.  685,  4  Morr.  Min.  Eep. 

Co.,  47  Colo.  543;  107  Pac.  Eep.  1108;  253;  Higgins  v.  Baker,  42  Cal.  233,  7 

Windsor  etc.  Co.  v.  Hoffman  etc.  Co.,  Morr.  Min.  Eep.  525;   Head  t.  Hale, 

48  Colo.  82,  109  Pac.  Eep.  422 ;  Wind-  38    Mont.    302,    100    Pae.    Eep.    222; 

sor  etc.  Co.  v.  Lake  Supply  Ditch  Co.,  Smith  v.  Duff,  39  Mont.  382,  102  Pac. 

44  Colo.  214,  98  Pae.  Eep.  729 ;  Bates  Eep.  984,  133  Am.  St.  Eep.  587 ;  Davis 

V.  Hall,  44  Colo.  360,  98  Pac.  Eep.  3;  -v.   Chamberlin,  51  Ore.  304,  98  Pac. 

Smith  V.  Corbit,  116  Cal.  587,  48  Pac.  Eep.  154;  Williams  v.  Altnow,  51  Ore. 

Eep.    725;    Santa    Paula   etc.    Works  275,  95  Pac.  Eep.  200,  97  Pac.  Eep. 

V.  Peralta,  113  Cal.  38,  45  Pac.  Eep.  539;  Hough  v.  Porter,  51  Ore.  318,  95 

168;    Ortman  T.  Dixon,   13   Cal.  33;  Pac.  Eep.  732,  98  Pae.  Eep.  1083,  102 

McKinnej  T.   Smith,   21   Cal.   374,   1  Pac.  Eep.  728. 
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§  857.  Point  of  diversion  may  be  changed. — It  often  happens 
that  where  an  appropriation  has  been  legally  made,  owing  to  the 
fall  of  the  land  or  to  some  other  physical  condition  of  the  country, 
or  in  order  to  more  easily  divert  the  water,  or,  again,  by  the  con- 
struction of  a  new  ditch  or  canal  higher  up,  in  order  to  bring  more 
land  under  cultivation,^  that  the  appropriator  desires  to  change 
his  point  of  diversion  of  the  water  from  the  natural  stream.  This 
change  can  be  made  only  upon  certain  conditions.  The  law  is  set- 
tled beyond  all  question  that  where  an  appropriation  has  been  once 
legally  consummated,^  or  before  the  consummation  of  the  right,  for 
that  matter,  and  the  appropriator  is  entitled  to  the  use  of  a  certain 
quantity  of  the  water  flowing  in  a  natural  stream,  he  may  originally 
take  out  the  same  at  any  point  on  the  stream  that  he  may  see  fit,  if 
the  vested  rights  of  others  are  not  injured  thereby.^  Again,  under 
the  same  limitation  he  may  change  his  point  of  diversion  at  pleas- 
ure, provided  in  so  doing  the  rights  of  others,  either  prior  or  subse- 
quent in  time  to  him,  are  not  materially  injured  by  the  change. 
The  authorities  upon  the  subject  hold  that,  in  all  changes  of  this 
nature  the  effect  of  the  change  upon  the  rights  of  others  which 
have  vested  at  the  time  is  the  controlling  consideration,  and 
that,  in  the  absence  of  any  injurious  consequences  to  the 
rights  of  others,  any  change  an  appropriator  desires  to  make  is 
legal  and  proper.*  The  use  to  which  the  water  is  applied  makes 
no  difference  as  to  the  right  to  change  the  point  of  diversion,  so  long 
as  the  rights  of  others  are  not  injured.^     This  right  is  usually  pro- 

1  For  the  right  to  change  the  ditch  Colo.  61,  26  Pac.  Eep.  313,  25  Am. 
or  canal,  see  Sees.  860,  861.  St.  Eep.  245;  Fuller  v.  Swan  Eiver  etc. 

2  For  the  consummation  of  an  ap-  Co.,  12  Colo.  12,  19  Pac.  Eep.  836,  16 
propriation,  see  Sees.  728,  752.  Morr.  Min.  Rep.  252. 


3  For   diversion   of   the   water,   see 


Alaska. 


Sees.  722,  723.  3  '^::^,^,  ^"^  '^  °^P'°"  ^^  '"'■' 

4trmon  M.  &  M.  Co.  v.  Dangberg,  ^^isona 

81  Fed.  Eep.  73;   Anderson  v.  Bass-  ^^j^^    circumstances    under    which 

man,   140   Fed.  Eep.   14,  both  citing  Gould  changed  his  mode  of  diversion 

Kinney  on  Irr.,  1st  Ed.,  Sec.  248.  by  taking  water  from   the   Maricopa 

See,  also,  Handy  D.  Co.  v.  Louden  Canal  instead  of  the  Wilson  ditch  can 
Irf.  Canal  Co.,  27  Colo.  515,  62  Pac.  not  be  held  to  have  been  an  interrup- 
Eep.  847,  citing  Kinney  on  Irr.,  1st  tion  of  his  original  right  of  appro- 
Ed.,  Sees.  175,  231,  248.  priation.     We  know  of  no  provision 

s  Strieklei  t.  Colorado  Springs,  16  of  law  by  which  a  right   of  appro- 


1502 


CHANGES   WHICH    MAY   BE    MADE. 


priation  may  be  thus  lost."  Gould  v. 
Maricopa  C.  Co.,  8  Ariz.  429,  76  Pae. 
Eep.  598. 

See,  also.  Miller  v.  Douglass,  7  Ariz. 
41,  60  Pao.  Kep.  722. 

California. 

A  person  entitled  to  divert  a  given 
quantity  of  water  of  a  stream  may 
take  the  same  at  any  point  on  tha 
stream,  and  may  change  the  point  of 
diversion  at  pleasure,  if  the  rights  of 
others  be  not  injuriously  affected  by 
the  change.  Kidd  v.  Laird,  15  Cal. 
161,  76  Am.  Dee.  472,  4  Morr.  Min. 
Bep.   571. 

See,  also,  Civil  Code  of  CaHfornia, 
Sees.  1412,  1415. 

For  other  California  cases,  see 
Butte  etc.  Co.  v.  Morgan,  19  Cal.  609, 
4  Morr.  Min.  Eep.  583;  McDonald  v. 
Askew,  29  Cal.  200,  1  Morr.  Min.  Eep. 
660;  Davis  r.  Gale,  32  Cal.  26,  91 
Am.  Dee.  554,  4  Morr.  Min.  Eep.  604; 
Nevada  etc.  Co.  v.  Kidd,  37  Cal.  282 ; 
Junkans  v.  Bergen,  67  Cal.  267,  7  Pac. 
.  Eep.  684;  Ware  v.  Walker,  70  Cal. 
591,  12  Pae.  Eep.  475;  San  Luis  W. 
Co.  V.  Estrada,  117  Cal.  168,  48  Pao. 
Eep.  1075;  Eamelli  v.  Irish,  96  Cal. 
214,  31  Pao.  Eep.  41;  Gallagher  v. 
Montecito  W.  Co.,  101  Cal.  245,  35. 
Pac.  Eep.  770;  McGuire  v.  Brown,  106 
Cal.  660,  670,  39  Pac.  Eep.  1060,  30 
L.  E.  A.  384;  Hargrave  v.  Cook,  108 
Cal.  72,  41  Pae.  Eep.  18,  30  L.  E.  A. 
390;  Charnock  v.  Higuerra,  111  Cal. 
473,  44  Pae.  Eep.  171,  32  L.  E.  A. 
190,  42  Am.  St.  Eep.  195;  Santa 
Paula  etc.  Co.  v.  Peralta,  113  Cal.  38, 
45  Pao.  Eep.  168;  Smith  v.  Corbit, 
116  Cal.  587,  48  Pac.  Eep.  725;  Byers 
V.  Colonial  etc.  Co.,  134  Cal.  553,  66 
Pao.  Eep.  732;  Craig  v.  Crafton  etc. 
Co.,  141  Cal.  178,  74  Pac.  Eep.  762; 
Southern  Cal.  Inv.  Co.  v.  Wilshire,  144 
Cal.  68,  77  Pae.  Eep.  767;  Perry  v. 
Calkins,  159  Cal.  175,  113  Pae.  Eep. 
136. 


Colorado. 

The  right  to  change  the  point  of 
diversion  of  water  which  has  been  ob- 
tained as  the  result  of  an  appropria- 
tion is  one  of  the  incidents  of  owner- 
ship, and  existed  and  was  exercised  in 
this  State  independent  of  statute,  and 
the  only  limitation  is  that  the  rights 
of  others  must  not  be  infringed.  Lower 
Latham  D.  Co.  v.  Bijou  Irr.  Co.,  41 
Colo.  212,  93  Pac.  Eep.  483. 

For  Colorado  statutes  providing  for 
change  of  point  of  diversion,  see  Chap. 
87.  See,  also,  Sess.  Laws  1899,  p. 
23^,  Chap.  105. 

For  other  Colorado  cases  see  New 
Cache  La  Poudre  Irr.  Go.  v.  Water 
Supply  etc.  Co.,  29  Colo.  469,  68  Pac. 
Eep.  781 ;  Bates  v.  HaU,  44  Colo.  360, 
98  Pae.  Eep.  3;  Greer  v.  Heiser,  16 
Colo.  306,  26  Pac.  Eep.  770;  Strickler 
V.  Colorado  Sprs.,  16  Colo.  61,  26  Pac. 
Eep.  313,  25  Am.  St.  Eep.  245;  Sieber 
V.  Frinlt,  7  Colo.  148,  2  Pac.  Eep.  901; 
Fuller  V.  Swan  etc.  Co.,  12  Colo.  12, 
19  Pac.  Eep.  836,  16  Morr.  Min.  Eep. 
252 ;  Knowles  v.  Clear  Cr.  etc.  Co.,  18 
Colo.  209,  32  Pae.  Eep.  279;  Nichols 
V.  Mcintosh,  19  Colo.  22,  34  Pac.  Eep. 
278;  Baer  Bros.  v.  Wilson,  38  Colo. 
101,  88  Pac.  Eep.  265;  Wadsworth 
D.  Co.  V.  Brown,  39  Colo.  57,  88  Pae. 
Eep.  1060;  City  of  Telluride  v.  Davis,. 
33  Colo.  355,  80  Pae.  Eep.  1051,  108 
Am.  St.  Eep.  101;  Eobertson  v.  Wil- 
moth,  40  Colo.  74,  90  Pae.  Eep.  95; 
Crippen  v.  Glasgow,  38  Colo.  104,  87 
Pac.  Eep.  1073 ;  New  Cache  etc.  Co.  v. 
Arthur  etc.  Co.,  37  Colo.  530,  87  Pac. 
Eep.  799;  Hallett  v.  Carpenter,  37 
Colo.  30,  86  Pac.  Eep.  317;  Fluke  v. 
Ford,  35  Colo.  112,  84  Pae.  Eep.  469; 
New  Cache  La  Poudre  etc.  Co.  v.  Wa- 
ter Supply  etc.  Co.,  29  Colo.  469,  68 
Pae.  Eep.  781;  Cache  La  Poudre  etc. 
Co.  v.  Water  Supply  etc.  Co.,  25  Colo. 
161,  53  Pae.  Eep.  331,  46  L.  E.  A.  175, 
71  Am.  St.  Eep.  131;   Fort  Lyon  C. 
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Co.  T.  Cliew,  33  Colo.  392,  81  Pae. 
Eep.  37;  Wjatt  v.  Larimer  etc.  Co., 

I  Colo.App.  480,  29  Pao.  Eep.  906; 
Hammond  v.  Rose,  11  Colo.  524,  19 
Pac.  Eep.  466,  7  Am.  St.  Eep.  258; 
Thomas  v.  Guiraud,  6  Colo.  530;  Cof- 
fin V.  Left  Hand  D.  Co.,  6  Colo.  443 ; 
Fulton  Irr.  D.  Co.  v.  Meadow  Island 
Irr.  Co.,  35  Colo.  558,  86  Pae.  748; 
Diez  V.  Hartbauer,  46  Colo.  599,  105 
Pac.  Rep.  868;  Vogel  v.  Minnesota 
etc.  Co.,  47  Colo.  543,  107  Pac.  Eep. 
1108. 

Sawaii. 

Peck  T.  Bailey,  8  Hawn.  658. 

Idaho. 

The  person  entitled  to  the  use  may 
change  the  place  of  diversion  if  oth- 
ers are  not  injured  by  such  change. 
Rev.  Stat.,  Idaho,  1908,  Sec.  3157. 

See,  also,  Hard  v.  Boise  City  etc. 
Co.,  9  Idaho  589,  76  Pac.  Rep.  331, 
65  L.  E.  A.  407;  HUl  v.  Standard 
M.  Co.,  12  Idaho  223,  85  Pac.  Rep. 
907;  Walker  v.  McGinnis,  8  Idaho 
540,  69  Pac.  Rep.  1003. 

A  person  entitled  to  the  use  of 
water  may  change  the  point  of  its 
diversion,  provided,  always,  other  par- 
ties are  not  injured  thereby.  Even 
in  the  absence  of  statutory  declara- 
tion, the  rule  would  be  the  same.  Head 
V.  Hale,  38  Mont.  302,  100  Pac.  Rep. 
222. 

See,  also,  Rev.  Codes,  Mont.,  1907, 
Sec.  4842. 

Montana. 

For  other  Montana  cases,  see  Co- 
lumbia M.  Co.  V.  Holter,  1  Mont.  296; 
Gassert  v.  Noyes,  18  Mont.  216,  44. 
Pae.  Rep.  959;  Alder  Gulch  eto.  Co. 
V.  Hayes,  6  Mont.  31,  9  Pao.  Eep.  581; 
Hayes  v.  Buzard,  31  Mont.  74,  77  Pac. 
Eep.   423;    Meagher   v.   Hardenbrook, 

II  Mont.  385,  28  Pae.  Eep.  451;  Mid- 
dle Cr.  D.  Co.  V.  Henry,  15  Mont.  558, 
39  Pac.  Eep.  1054;  Carlson  v.  City  of 
Helena,  43  Mont.  1,  114  Pae.  Eep.  110. 


NehrasJca. 

Farmers'  etc.  Co.  y.  Gothenberg 
etc.  Co.,  73  Neb.  223,  102  N.  W.  Eep. 
487. 

See,  also,  Nebraska  Comp.  Laws, 
1905,  Sec.  6403. 

New  Mexico. 

Sess.  Laws,  1905,  p.  270. 

Nevada. 

Hobart  v.  Wicks,  15  Nev.  418; 
Smith  v.  Logan,  18  Nev.  149,  1  Pae. 
Eep.  678;  Barnes  v.  Sabron,  10  Nev. 
217,  4  Morr.  Min.  Eep.  673;  Simpson 
V.  Williams,  18  Nev.  432,  4  Pae.  Eep. 
1213. 

OklaTioma. 

See  Sess.  Laws  1905,  p.  274,  See.  10. 

Oregon. 

A  prior  appropriator  of  water  for 
a  beneficial  use  from  a  stream  or 
other  natural  source  of  supply  may 
change  the  point  of  diversion  so 
long  as  it  does  not  prejudice  the 
rights  of  subsequent  claimants.  Wil- 
liams V.  Altnow,  51  Ore.  275,  95  Pac. 
Eep.  200.  Tolman  v.  Casey,  15  Ore. 
83,  13  Pae.  Eep.  669;  Bolter  v.  Gar- 
rett, 44  Ore.  304,  75  Pae.  Eep.  142; 
McCall  V.  Porter,  42  Ore.  49,  70  Pae. 
Rep.  820,  71  Pac.  Eep.  976;  Cole  v. 
Logan,  24  Ore.  204,  33  Pao.  Eep.  568 ; 
Carson  v.  Hayes,  39  Ore.  97,  65  Pac. 
Eep.  814;  Glaze  v.  Frost,  44  Ore.  29, 
74  Pac.  Eep.  336 ;  Whited  v.  Cavin,  55 
Ore.  98,  105  Pac.  Rep.  396. 

But  the  place  of  diversion  can  not 
be  changed  if  it  prejudices  the  rights 
of  other  appropriators.  Hough  v. 
Porter,  50  Ore.  318,  95  Pac.  Rep.  732, 
98  Pac.  Rep.  1083,  102  Pac.  Rep.  728. 

South  Dakota. 

See  Sess.  Laws  1905,  p.  201,  See.  48. 

Utah. 

Salt  Lake  City  v.  Salt  Lake  City 
etc.  Co.,  24  Utah  249,  67  Pac.  Rep. 
672;  Id.,  25  Utah  441,  71  Pac.  Rep. 
1062,  61  L.  R.  A.  648;  Hague  v.- 
Nephi  Irr.  Co.,  16  Utah  421,  52  Pao. 
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vided  for  by  the  statutes  of  the  various  States.^  In  Colo- 
rado a  regular  proceeding  is  provided  for  by  an  action  brought 
in  the  District  Court,  and  in  each  case  if  the  change  is  allowed  a 
decree  must  be  entered  to  that  effect.  As  this  law  is  local  in  char- 
acter, it  will  be  discussed  under  the  laws  of  Colorado.'^  However, 
the  statute  is  held  by  the  Court  to  be  purely  remedial,  and  the 
right  to  make  the  change  exists  as  one  of  the  incidents  of  ownership 
and  independent  of  the  statute.^  ^In  some  of  the  recent  Irrigation 
Codes,  enacted  in  some  of  the  States,  before  a  change  in  the  point 
of  diversion  can  be  made  the  appropriator  must  apply  to  the  State 
engineer  for  a  permit  for  that  purpose,  which,  after  due  notice  to 
the  parties  liable  to  be  affected  thereby,  may  or  may  not  be  allowed. 
"We  will  discuss  this  phase  of  the  subject  in  our  chapter  on  the  laws 
of  State  Control.9 

In  all  the  States  it  may  be  said  that  the  change  in  the 
point  of  diversion  may  be  made,  and  such  change  will  not 
affect  the  priority  of  right,  i°  and  neither  does  it  affect  the  quantity 
of  water  which  the  appropriator  is  entitled  to  under  the  extent  of 
his  appropriation.il  But  where  the  statute  of  a  State  prescribes 
a  mode  of  procedure  for  making  the  change,  it  must  be  complied 
with.i2     The  rule  as  to  the  right  to  change  the  point  of  diversion 

Eep.  567,  41  L.  E.  A.  311,  67  Am.  St.  v.  Water  Supply  etc.  Co.,  29  Colo.  469, 
Bep.  634.  68  Pao.  Eep.  781;  Wadsworth  D.  Co. 


V.  Brown,  39  Colo.  57,  88  Pae.  Eep. 

Willey  V.  Becker,  11  Wyo.  496,  73  1060. 

Pao.  Eep.  210,  100  Am.  St.  Eep.  939.  9  See  Sees.  1337-1367. 

The  place  of  diversion  of  appropri-  10  See  cases  cited  supra. 

ated  water  may  be  changed  if  it  can  Strickler    T.    Colorado    Springs,    16 

be  done  without  injury  to  subsequent  Colo.   61,   26  Pac.  Eep.   313,  25  Am. 

appropriatoTS.       Johnston     v.     Little  St.  Eep.  245. 

Horse  Cr.  Irr.  Co.,  13  Wyo.   208,  79  il  See  cases  cited  supra. 

Pao.  Rep.  22,  70  L.  E.  A.  341,  HO  Am.  Smith  v.  Corbit,  116   Cal.   587,  48 

St.  Eep.  986.  Pae.  Eep.  725. 

See  Sess.  Laws  1905,  p.  147.  12  "The  interests  of  the  State  and 

6  See  citations  to  statutes  above.  the   protection   of    its   rights   require 
See,  also,   for  the  statutes   of  the  that    Sess.   Laws    1899,   p.    235,   pre- 

various   States   on  the  subject,  Part  scribing    the    procedure    necessary   to 

XIV.  the  exercise  of  the  right  to  change  the 

7  See  Mills '  Ann.  Stat.,  2d  Ed.,  Sees,  poiat  of  diversion  of  irrigating  water, 
2273d  et  seq.  should  be  enforced."    New  Cache  La 

See,  also,  laws  of  Colorado,  Chap.  87.  Poudre  etc.  Co.  v.  Water  Supply  etc. 

.   8  Lower   Latham   D.    Co.    v.   Bijou  Co.,  29  Colo.  469,  68  Pac.  Eep.  781. 

Irr.  Co.,  41  Colo.   212,  93  Pac.  Eep,  See,  also,  See.  871. 
483;   New  Cache  La' Poudre  Irr.  Co. 
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is  the  same  for  subterranean  waters  as  it  is  for  the  water  of  natural 
streams.  And  one  having  the  right  to  take  a  definite  quantity  of 
water  from  a  basin  of  permeable  material  saturated  therewith,  and 
not  composing  a  part  of  any  stream,  may  change  his  place  of  di- 
version, so  long  as  the  total  amount  of  water  taken  is  not  thereby 
inereased.13  Again,  a  secondary  appropriation  may  be  ma/de  of  the 
same  water  for  power  purposes,  where  it  does  not  interfere  with 
the  rights  of  the  prior  appropriator.^*  Therefore,  a  decree'  confer- 
ring upon  a  power  company  a  secondary  use  of  the  water  of  a  river 
so  long  as  the  prior  appropriator  "shaU  continue  to  divert  its  water 
at  its  present  point  of  diversion,  and  to  use  the  same  at  its  present 
place  of  use,"  does  not  prevent  the  prior  appropriator  from  there- 
afterwards  changing  the  point  of  diversion,  the  decree  only  dealing 
with  the  present  place  of  diversion.  ^^  A  consumer  of  water  who 
takes  it  from  a  canal  company  has  also  the  right  to  change  his  point 
of  diversion,  and  his  right  in  this  respect  is  that  of  an  appropri- 
ator. ^^  An  appropriator  may  also  have  more  than  one  point  of 
diversion,  taking  the  water  sometimes  from  one  and  sometimes  from 
the  other.  17 

§  858.  Point  of  diversion — Effect  of  change — Others  must  not 
be  injured. — In  the  preceding  section  we  stated  that  any  change 
in  the  poiat  of  diversion  might  be  made  which  did  not  injuriously 
affect  the  rights  of  others.  ^ 

Upon  the  other  hand,  one  entitled  to  divert  a  quantity  of  water 
from  a  stream  can  not  change  his  point  of  diversion  if  by  such 
change  the  vested  rights  of  others  are  materially  injured.^    This 

13  Barton  v.  Eiverside  W.  Co.,  155  14  See  Sees.  783-785,  855. 

Cal.  509,  101  Pac.  Eep.  790,  23  L.  R.  15  Salt  Lake  City  v.  Salt  Lake  City 

A.,  N.  S.,  331,  where  it  is  held  that  etc.  Co.,  24  Utah  249,   67  Pao.  Rep. 

new  artesian  wells  sunk  in  an  artesian  672;   Id.,  25  Utah  441,  71  Pac.  Rep. 

basin  constituted  a  mere  change  of  the  1062,  61  L.  R.  A.  648. 

place    of    diversion,    and   others    who  16  Knowles  v.  Clear  Creek  etc.  Co., 

were   entitled   to    the    waters    of   the  18  Colo.  209,  32  Pae.  Rep.  279. 

basin  could  not  complain  unless  their  For  rights  of  canal  companies,  see 

rights  were  injured.  Chaps.    72-77. 

See,  also,  Vineland  etc.  Co.  v.  Azusa  17  Hobart  v.  Wicks,  15  Nev.  418,  2 

Irr.  Co.,  126  Cal.  486,  58  Pae.  Rep.  Morr.  Min.'  Rep.  1. 

1057,  46  L.  R.  A.  820.  i  See  Sec.  857,  and  cases  cited. 

For  rights  in  subterranean  waters,  2  Butte  etc.  Co.  v.  Morgan,  l9  Cal. 

see  Sees.  1148-1152,  609,  4  Morr,  Min.  Rep.  583  j  Nevada 
95 — ^Kin.  on  Irr. 
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is  true  both  as  to  the  rights  of  the  prior  appropriator,^  and  also 
as  to  the  rights  of  the  subsequent  appropriator.  The  subsequent 
appropriator  has  a  vested  right  as  against  his  senior  to  insist  upon 
the  continuanee  of  the  conditions  that  existed  at  the  time  he  made 
his  appropriation,  and  if  the  change  of  the  place  of  diversion  by 
the  senior  interferes  with  or  changes  those  conditions  to  the  preju- 
dice of  a  subsequent  appropriator,  an  action  will  lie  to  prevent  the 
change.*    As  was  said  in  a  rec^t  Montana  case:  ^     "But  though 


W.  Co.  V.  Powell,  34  Cal.  109,  91  Am. 
Dec.  685,  4  Morr.  Min.  Eep.  253;  Co- 
lumbia M.  Co.  V.  Holter,  1  Mont.  296, 
2  Morr.  Min.  Eep.  14;  Simpson  v. 
Williams,  18  Nev.  432,  4  Pae.  Bep. 
1213;  Woolman  v.  Garringer,  1  Mont. 
535,  1  Morr.  Min.  Eep.  675;  Handy 
D.  Co.  V.  Louden,  27  Colo.  515,  62 
Pao.  Eep.  847,  citing  Kinney  on  Irr., 
1st  Ed.,  Sees.  175,  231,  248.  Whited 
V.  Cavin,  55  Ore.  98,  105  Pac.  Eep. 
396;  Walker  v.  McGinnis,  8  Idaho 
540,  69  Pac.  Eep.  1003 ;  Togel  v.  Min- 
nesota etc.  Co.,  47  Colo.  534,  107 
Pac.  Eep.  1108;  Montpelier  etc.  Co. 
V.  Montpelier,  19  Idaho  212,  113  Pac. 
Eep.  741;  Baer  Bros.  etc.  Co.  v. 
Wilson,  38  Colo.  101,  88  Pac.  Eep. 
265;  Hill  v.  Standard  Min.  Co.,  12 
Idatio  23,  85  Pac.  Eep.  907. 

"The  fact  that  the  appellant  was 
the  owner  of  128  shares  of  stock  in 
the  Montpelier  Irrigation  Company, 
an  appropriator  of  water  prior  in  time 
to  that  of  the  respondent,  did  not 
give  the  appellant  the  right  to  change 
the  point  of  diversion  of  the  Mont- 
pelier Irrigation  Company  to  a  point 
above  the  point  of  diversion  of  the 
respondent,  if  such  change  resulted  in 
injury  to  the  respondent."  Mont- 
pelier etc.  Co.  v.  Montpelier,  19  Idaho 
212,  113  Pac.  Eep.  475. 

3  Por  rights  of  the  prior  appropria- 
tor, see  Sees.  776-782. 

"The  right  to  change  the  point  of 
diversion   existed   before   the   statute 


and  has  always  been  recognized  in 
this  State.  It  is  a  property  right. 
.  .  .  But  it  is  a  qualified  right, 
and  has  always  been  made  subject  to 
the  condition  or  provision  that  it  can 
be  exercised  only  in  case  it  appears 
that  such  change  will  not  impair  or 
injuriously  affect  the  vested  rights  of 
others."     Monte   Vista   Canal  Co.  v. 

Centennial    Irr.    D.    Co.,    Colo. 

App.  ,  123  Pac.  Eep.  831,  citing 

Union  Colony  et  al.  v.  Elliott,  5  Colo.  » 
371;  Pt.  Morgan  Land  &  Canal  Co. 
V.  South  Platte  Ditch  Co.,  18  Colo.  1, 
30  Pae.  Eep.  1032,  36  Am.  St.  Eep. 
259;  Wadsworth  Ditch  Co.  et  al.  v. 
Brown,  39  Colo.  57,  88  Pae.  Eep. 
1060;  New  Cache  La  Poudre  Irr.  Co. 
V.  Water  Supply  &  Storage  Co.,  29 
Colo.  469,  68  Pae.  Eep.  781;  Lower 
Latham  Ditch  Co.  et  al.  v.  Bijou  Irr. 
Co.,  41  Colo.  212,  93  Pac.  Eep.  483; 
Vogel  et  al.  v.  Minnesota  Canal  Co. 
et  al,  47  Colo.  534,  107  Pae.  Eep. 
1108;  Puller  et  al.  v.  Swan  Eiver 
Placer  Co.,  12  Colo.  12,  19  Pae.  Eep. 
836,  16  Morr.  Min.  Eep.  252. 

4  "If  the  appellant  was  the  only 
appropriator,  it  would  have  the  right 
to  change  the  point  of  diversion  or 
place  of  use  of  the  water  as  fre- 
quently as  desired,  because  there 
would  be  none  having  rights  which 
might  be  affected;  but  when  a  subse- 
quent appropriator  makes  his  diver- 
sion, he  acts  under  the  belief  that  the 
water  appropriated  by  Ms  senior  will 
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he  may  change  the  point  of  diversion  or  may  use  it  for  other  pur- 
poses, his  right  to  do  so  is  subject  to  the  well-settled  rule  that  the 
change  may  not  affect  injuriously  the  rights  of  subsequent  appro- 
priators. ' '  ^ 

As  to  whether  or  not  an  appropriator  may  change  his  point  of  di- 
version depends  upon  the  facts  of  each  particular  case,  and  that, 
too,  whether  his  rights  are  prior  or  subsequent  in  timeJ  And  as 
said  in  a  recent  Colorado  case :  ^  "  One  who  seeks  to  have  made  a 
change  in  the  point  of  diversion  of  his  ditch  should  make  it  appear 
to  the  Court  that  the  same  will  not  injuriously  affect  the  vested 
rights  of  others,  although  in  a  sense  this  may  involve  proof  of  a 
negative."  ® 

The  right  to  change  is  not  absolute,  and  should  not  be  allowed 
where  the  owners  of  another  ditch  would  be  injuriously  affected 
thereby,  in  case  it  is  impossible  to  make  such  conditions  as  would 


continue  to  be  used  as  it  was  at  the 
time  of  the  making  of  the  appropria- 
tion of  the  junior.  So  a  subsequent 
appropriator  has  a  vested  right  as 
against  his  senior  to  insist  upon  the 
continuance  of  the  conditions  that  ex- 
isted at  the  time  he  made  his  appro- 
priation." Baer  Bros.  etc.  Co.  v. 
Wilson,  38  Colo.  101,  88  Pao.  Kep. 
265. 

For  the  rights  of  subsequent  appro- 
priators,  see  Sees.  783-789. 

See,  also,  Handy  D.  Co.  T.  Louden 
C.  Co.,  27  Colo.  515,  62  Pac.  Eep.  847 ; 
Seven  Lakes  etc.  Co.  v.  New  Love- 
land  etc.  Co.,  40  Colo.  382,  93  Pac. 
Eep.  485;  Butte  Table  etc.  Co.  v. 
Morgan,  19  Cal.  609,  4  Morr.  Min. 
Eep.  583 ;  Vineland  Irr.  Dist.  v.  Azusa 
Irr.  Co.,  126  Cal.  486,  58  Pac.  Eep. 
1057,  46  L.  E.  A.  820 ;  Fuller  v.  Swan 
etc.  Co.,  12  Colo.  12,  19  Pae.  Eep. 
836,  16  Morr.  Min.  Eep.  252 ;  Strickler 
V.  City  of  Colorado  Springs,  16  Colo. 
61,  26  Pac.  Eep.  313,  25  Am.  St.  Eep. 
245;  Hague  v.  Nephi  Irr.  Co.,  16 
Utah  421,  52  Pae.  Eep.  765,  41  L.  E. 
A.  311,  67  Am.  St.  Eep.  634;  Cache 


La  Poudre  etc.  Co.  v.  Larimer  etc.  Co., 
25  Colo.  144,  53  Pac.  Eep.  318,  71 
Am.  St.  Eep.  123;  affirming  Id.,  8 
Colo.  App.  237,  45  Pac.  Eep.  525;  Jun- 
kans  V.  Bergin,  67  Cal.  267,  7  Pac. 
Eep.  684;  Last  Chance  M.  Co.  v. 
Bunker  Hill  etc.  Co.,  49  Fed.  Eep.  430 ; 
Walker  v.  McGinnis,  8  Idaho  540,  69 
Pac.  Eep.  1003;  Hill  v.  Standard  M. 
Co.,  12  Idaho  223,  85  Pac.  Eep.  907; 
Ortman  v.  Dixon,  13  Cal.  33;  McDon- 
ald V.  Bear  Eiver  etc.  Co.,  13  Cal.  220, 
15  Cal.  145,  1  Morr.  Min.  Eep.  626. 

5  Featherman  v.  Hennessey,  43  Mont. 
310,  115  Pac.  Eep.  983. 

6  Citing  Gassert  v.  Noyes,  18  Mont. 
216,  44  Pac.  Eep.  959;  Head  v.  Hale, 
38  Mont.  302,  100  Pac.  Eep.  222; 
Kinney  on  Irr,,  1st  Ed.,  Sec.  234. 

7  Vogel  V.  Minnesota  etc.  Co.,  47 
Colo.  534,  107  Pac.  Eep.  1108. 

8  New  Cache  La  Poudre  Irr.  Co.  v. 
Water  Supply  etc.  Co.,  29  Colo.  469, 
111  Pac.  Eep.  610. 

9  See,  also,  Vogel  v.  Minnesota  etc. 
Co.,  47  Colo.  534,  107  Pae.  Eep.  1108; 
Bowman  v.  Virdin,  40  Colo.  247,  90 
Pac.  Eep.  506. 
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obviate  the  injury.  i°  Nor  can  an  appropriator  make  such  a 
change  in  the  point  of  diversion  which  will  injuriously  affect  the 
rights  of  riparian  proprietors  which  have  vested  since  the  appro- 
priation was  made.^^  But  it  is  held  that  an  appropriator  entitled 
to  a  certain  amount  of  water  may  change  the  place  of  diversion, 
even  upon  the  servient  tenement,  when  others  are  not  injured  by 
the  change.  ^2  However,  without  the  consent  of  the  owner  of  the 
servient  estate,  as  we  view  the  law,  the  only  correct  method  is  by 
condemnation  proceedings.^^  Again,  where  the  change  of  the  point 
of  diversion  is  to  the  land  of  another,  the  right  must  be  acquired  in 
some  legal  method.^*  However,  where  an  appropriator  committed 
an  actual  trespass  by  entering  the  inclosure  of  another  to  change 
his  point  of  diversion,  and  continued  so  to  divert  the  water  for  six 
years,  the  owner  was  held  to  be  estopped  by  acquiescence  from 
denying  the  appropriator 's  right  on  the  ground  that  he  was  a  tres- 
passer.i^ 

§  859.     Changes  in  dams — Flooding  lands. — ^An  appropriator 
may  change  the  dimensions  of  his  dam  or  raise  the  height  thereof 


10  Bates  v.  Hall,  44  Colo.  360,  98 
Pae.  Eep.  3. 

11  McGuire  v.  Brown,  106  Cal.  660, 
670,  39  Pae.  Eep.  1060,  30  L.  B.  A. 
384;  Hargrave  v.  Cook,  108  Cal.  72, 
41  Pae.  Eep.  18,  30  L.  E.  A.  390. 

12  San  Luis  W.  Co.  v.  Estrada,  117 
Cal.  168,  48  Pae.  Eep.  1075;  Miller 
V.  Douglass,  7  Ariz.  41,  60  Pae.  Eep. 
722;  Hargrave  v.  Cook,  108  Cal.  72,  41 
Pae.  Eep.  18,  30  L.  E.  A.  390. 

13  For  condemnation  proceedings, 
see  Sees.  1092-1097. 

14  For  rights  of  way,  see  Sees.  927- 
993. 

As  to  lands  other  than  those  subject 
to  his  easement,  and  as  to  other 
claimants  and  owners,  he  can  make  no 
change  at  all  which  injuriously  af- 
fects them  or  their  rights.  Hargrave 
V.  Cook,  108  Cal.  72,  41  Pae.  Eep. 
18,  30  L.  E.  A.  390. 

See,  also,  McGuire  v.  Brown,  106 
Cal.  660,  39  Pae.  Eep.  1036,  30 
L.  E.  A.  334;  Vogel  t.  Minnesota  etc. 


Co.,  47  Colo.  534,  107  Pae.  Eep.  1108; 
Snyder  v.  Colo.  etc.  Co.,  181  Fed.  Eep. 
62,  104  C.  C.  A.  136;  Vestal  v. 
Toung,  147  Cal.  715,  82  Pae.  Eep.  381. 

Where  an  appropriator  has  a  right 
merely  to  divert  at  a  certain  point  on 
defendants '  land  water  from  a  stream 
and  conduct  it  by  a  certain  route  over 
such  land  the  fact  that  defendants 
will  not  be  injured  by  his  so  diverting 
it  at  a  different  point  on  their  land 
and  conducting  it  by  a  different  route 
and  a  different  means,  does  not  entitle 
him  to  make  the  change,  though, 
through  the  elements,  a  diversion  at 
the  original  point  and  the  conducting 
of  the  water  by  the  original  route 
and  means  were  rendered  impossible. 
White  Bros.  &  Crum  Co.  v.  Watson, 
64  Wash.  666,  117  Pae.  Eep.  497. 

16  MiUer  v.  Douglass,  7  Ariz.  41,  60 
Pao.  Eep.  722. 

See,  also.  Crescent  etc.  Co.  v.  Mont- 
gomery, 143  Cal.  248,  76  Pao.  Eep. 
1032,  65  L.  E.  A.  640. 
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.  as  he  sees  fit,  so  long  as  the  rights  to  the  water  of  a  stream  acquired 
by  others  are  not  affected  or  injured  thereby,  or  so  long  as  the  lands 
owned  by  others  are  not  flooded  or  injured  by  the  back  water 
caused  by  the  changed  dimensions  of  the  dam,^  or  the  rights  of 
others  injured.^ 

But,  upon  the  other  hand,  an  appropriator  who,  by  means  of  a 
dam  of  certain  dimensions,  has  diverted  a  certain  portion  of  the 
waters  of  a  stream  sufficient  for  his  purpose,  according  to  the  con- 
dition and  height  of  the  stream  at  the  time  of  making  his  appro- 
priation, can  not  change  his  dam  by  raising  the  height  thereof,  if 
such  alterations  interfere  with  the  rights  of  appropriators.  This 
is  held  to  be  the  rule  even  where  the  stream  changes  from  natural 
causes  or  becomes  filled  with  mud  and  silt.^  "Where  the  facts  were 
that  a  party  first  appropriated  a  portion  of  the  waters  of  a  certain 
stream  at  a  given  point,  and  diverted  and  enjoyed  the  water  by 
means  of  a  dam  of  a  certain  height,  from  these  facts  alone  no  legal 
presumption  arises  that  the  right  was  also  acquired  at  the  time  of 
the  appropriation  to  take  the  water  out  either  by  moving  his  dam 
to  a  point  higher  up  the  stream,  or  to  build  his  dam  higher,  so  that 
the  back  water  would  injure  the  rights  of  other  appropriators,  either 
subsequent  or  prior  in  time  to  his  right  to  the  water.  On  the  con- 
trary, the  legal  presumption  from  these  facts  alone  would  rather 
be  that  his  right  to  the  use  of  the  water  was  no  more  extensive 
than  his  present  enjoyment,  if  such  change  interfered  with  the 
vested  rights  of  others.  The  fact  that  subsequent  changes  occurring 
in  the  bed  of  the  stream  render  it  impossible  to  longer  divert  the 
water  at  the  point  chosen,  without  raising  the  dam,  can  make  no 
difference  if  the  rights  of  others  were  injured  by  the  change.  What- 
ever water  in  the  stream  was  left  unappropriated  at  the  time 
the  first  made  his  appropriation  was  open  to  appropria- 
tion by  subsequent  parties.*  And  if  they,  by  lawful  subsequent  ap- 
propriations, acquired  the  right  to  use  a  certain  amount  of  the 

1  Seaweard  r.  Pacific  etc.  Co.,  49  597 ;  Eamsey  v.  Chandler,  3  Cal.  90, 
Ore.  157,  88  Pae.  Kep.  963.  4  Morr.  Min.  Eep.  240;  Sims  v.  Smith, 

2  Greeley  Irr.  Co.  v.  Von  Trotha,  7  Cal.  148,  68  Am.  Dec.  233,  13  Morr. 
48  Colo.  12,  108  Pac.  Kep.  985.  Min.  Eep.  161;  O'Keefe  v.  Cunning- 

3  Nevada  W.  Co.  v.  Powell,  34  Cal.  ham,  9  Cal.  581;  Jones  v.  Jackson,  9' 
109,  91  Am.  Dee.  685,  4  Morr.  Min.  Cal.  237. 

Eep.  253;  Hill  v.  Smith,  27  Cal.  476;  4  For  the  rights  of  subsequent  ap- 

Id.,  32  Cal.  166,  4  Morr.  Min.  Eep.     propriators,  see  Sees.  783-789. 
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water  of  the  stream  for  any  purpose,  according  to  the  condition 
that  the  stream  was  then  in,  the  first  appropriator,.in  spite  of  his 
priority,  is  not  authorized,  by  erecting  a  higher  dam,  to  interfere 
with  or  injure  those  rights.  Such,  also,  is  the  ease  relative  to  the 
flooding  of  lands  along  the  stream  which  were  acquired  subsequent 
to  the  first  appropriation.  And,  again,  the  same  rule  applies  where 
the  stream  was  caused  to  rise  through  the  acts  of  others  in  filling 
the  channel  with  debris.^  The  p:ior  appropriator  may  have  legal 
remedies  against  the  parties  who  filled  up  the  stream  and  thereby 
destroyed  the  use  of  the  water  right  he  had  acquired,  but  the 
remedy  is  not  by  building  his  dam  higher,  and  thereby  destroying 
the  property  and  rights  of  other  parties  who  have  acquired  rights 
upon  the  stream  above,  subject  only  to  the  rights  of  the  first  appro- 
priator, whatever  they  were,  as  they  then  existed  at  the  time  of  his 
appropriation,  and  which  parties  were  entirely  innocent  of  the 
injury  to  the  rights  of  the  first  appropriator.^  If  this  was  the  law, 
its  exercise  might  lead  to  the  flooding  of  a  large  part  of  the  country 
above  the  dam,  to  the  irreparable  injury  of  those  owning  lands 
where  they  would  be  affected  by  the  back  water  from  the  changed 
dam. 

§  860.  Changes  in  location  of  ditch  or  canal — In  the  change 
of  the  point  of  diversion  of  the  water  from  a  natural  stream  it 
necessarily  follows  in  most  eases  that  there  must  also  be  a  change 
in  the  location  of  the  ditch  or  canal  of  the  appropriator.  There 
must  be  some  new  means  of  conveying  the  water  from  the  new 
point  of  diversion.  1  There  are  many  cases,  however,  where  the 
new  ditch  takes  its  water  from  an  old  ditch,  the  point  of  diversion 
of  which  is  not  disturbed.  In  general,  subject  to  the  same  limita- 
tion that  applies  in  the  change  of  the  point  of  diversion,  an  appro- 
priator may  change  the  locality  of  his  ditch  or  canal  without  his 
rights  being  affected  thereby,  •  provided,  always,  that  the  rights  of 
others  are  not  injured  bj»  the  change.^    And  as  far  as  his  right  to 

5  For  rights  in  debris  cases,  see  l  For  change  in  point  of  diversion, 
Sees.  1136,  1141.  see  See.  857. 

6  Nevada  W.  Co.  v.  Powell,  34  Cal.  2  Nichols  v.  Mcintosh,  19  Colo.  22, 
109,  91  Am.  Dec.  685,  4  Morr.  Min.  34  Pac.  Eep.  278,  where  it  was  held 
Eep.  253.  that  an  appropriator  could  secure  an 

For  injuries  from  flooding  lands,  adjudication  of  his  priorities  through 
see  Chap.  83.  any  substituted  ditch,  instead  of  his 
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the  water  is  concerned,  the  fact  that  a  party  has  changed  the  head 
of  a  ditch  to  a  point  higher  up  the  stream,  or  that  he  built  a  new 
ditch  to  carry  the  water  of  a  former  appropriation,  does  not  aifect 
his  right  to  such  water.^  Subject  to  the  same  limitations,  changes 
may  also  be  made  during  the  course  of  construction  of  an  original 
ditch,  and  the  original  surveyed  line  of  the  ditch  be  departed  from 
where  it  is  found  necessary.*  Cases  of  this  kind  occur  where  the 
line  of  ditch  is  upon  the  land  of  the  appropriator,  upon  the  public 
lands,  or  upon  the  lands  of  another  whose  consent  is  obtained 
therefor. 

But  when  the  change  is  attempted  upon  the  lands  of  another,  who 
refuses  to  give  his  consent  thereto,  we  come  to  another  question, 
and  although  the  right  to  the  change  is  often  granted  in  these  cases, 
the  necessity  for  the  same  must  be  apparent  and  the  right  to  make 
the  change  must  be  acquired  in  some  manner  known  to  law.  An 
appropriator  can  not  go  upon  the  lands  of  another  through  which 
his  old  ditch  may  run  and  through  which  he  has  a  right  of  way 
for  that  purpose  where  the  ditch  is  located  only,  and  without  first 
obtaining  the  consent  of  the  owner,  arbitrarily  change  the  line  of 
the  ditch  to  some  other.  He  can  not  do  this  any  more  than  he  could 
have  originally  gone  upon  the  lands  of  the  other  and  thus  secured 
his  right  of  way  and  constructed  his  old  ditch,  without  first 
securing  a  legal  right  to  do  the  same.^    A  right  of  way  for  a  ditch 

original  ditch,  if  he  desires  so  to  do,  3  Greer  v.  Heiser,  16  Colo.  606,  26 

and  that  the  abandonment  of  an  old  Pac.  Bep.  770. 

diteh  was  not  an  abandonment  of  the  4  Conger  v.  Weaver,  6  Cal.  548,  65 

water    right    where    he    continued    to  Am.  Dec.  528,  1  Morr.  Min.  Eep.  594; 

use  the  water.  Parke  v.  Kilham,  8  Cal.  77,  68  Am. 

For   abandonment,   see   Sees.    1100-  Dec.  310,  4  Morr.  Min.  Eep.  522. 

1117.  B  For     securing    a    right    of    way 

See,  also,  Lilioukalani  v.  Pang  Sam,  against  the  consent  of  the  owner,  see 

5  Hawn.  13 ;  Peck  v.  Bailey,  8  Hawn.  Sees.    1075-1086. 

658;  Higgins  v.  Baker,  42  Cal.  233.  For    the    change    in    the    character 

In  a  proceeding  for  change  of  water  of  the  means  of  conveyance,  see  Sees, 

rights  from  one  ditch  to  another,  the  861-863. 

Court  should  ascertain  the  volume  of  The  privilege  of  changing  the  point 

petitioners '  right  in  cubic  feet  per  sec-  of  diversion  does  not  extend  to  mak- 

ond,    but    should    not    determine    the  ing  new  ditches  on  land  lawfully  held 

duration   of   petitioners'    use,    unless  under   a   homestead   claim.      McGuire 

such   duration   necessarily  resulted  in  v.  Brown,  106  Cal.  660,  670,  39  Pac. 

an  enlarged  use.     Bates  v.  Hall,    44  Eep.  1060,  30  L.  E.  A.  384. 
Colo.  360,  98  Pac.  Rep.  3. 
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or  canal  over  the  lands  of  others  is  an  easement.^  And  when  the 
ditch  or  canal  is  once  constructed,  it  is  well  settled  that  the  owner 
of  the  easement,  against  the  consent  of  the  owner  of  the  fee,  can  not 
arbitrarily  change  the  location  of  the  ditch  or  materially  increase 
the  burden  upon  the  servient  estate,  or  injuriously  affect  the  rights 
of  the  owner  thereof  J  The  granting  of  a  right  of  way  over  one 
portion  of  a  person's  land  gives  the  grantee  no  right  over  any 
other  portion.8  And  an  indefiniflS  easement  for  this  purpose  upon 
the  construction  and  use  of  the  ditch  becomes  fixed  and  definite  as 
to  its  location.9  And  after  this  no  change  in  the  location  can  be 
made  without  the  consent  of  the  owner  by  prescription,  which,  of 
course,  presupposes  a  grant  or  consent,  or  by  some  other  legal 
method.  As  was  said  in  a  recent  "Washington  case :  ^^  "  The  alter- 
ation by  the  action  of  the  elements  of  the  physical  conditions  so  as 
to  make  the  enjoyment  of  the  easement  impossible  or  more  difficult 
was  appellant's  misfortune  as  an  impairment  of  its  property,  just 


6  See  Sees.  991-993. 

7  It  is  entirely  immaterial  in  this 
connection  that  the  new  line  was  only 
from  1  to  20  feet  distant  from  the 
old  line.  It  was  upon  the  property  of 
the  plaintiff,  over  which  defendants 
had  no  right  whatever;  and  the  prin- 
ciple is  the  same  as  if  the  new  line 
had  been  hundreds  of  feet  away  from 
the  old  one.  Vestal  v.  Young,  147 
Cal.  715,  721,  82  Pac.  Bep.  381,  383. 

See,  also,  Burris  v.  People's  D.  Co., 
104  Cal.  248,  37  Pac.  Eep.  922 ;  Bates 
V.  Hall,  44  Colo.  360,  98  Pac.  Bep.  3; 
Los  Angeles  v.  Pomeroy,  125  Cal. 
420,  58  Pac.  Eep.  69;  Joseph  v.  Ager, 
108  Cal.  517,  41  Pac.  Eep.  422. 

s  See  Jagui  v.  Johnson,  27  N.  J. 
Eq.   526,   552. 

Where  a  ditch  already  in  a  street 
was  taken  possession  of  and  used,  the 
grant  as  to  the  location  of  the  ditch 
became  fixed  and  certain,  and  does 
not  carry  any  right  to  make  another 
ditch  upon  a  new  line.  Kern  Island 
Irr.  Co.  V.  City  of  Bakersfield,.  151. 
Cal.  403,  90  Pae.  Eep.  1052. 


See,  also,  Colegrove  W.  Co.  v.  City 
of  Hollywood,  151  Cal.  425,  90  Pae. 
Eep.  1053,  13  L.  B.  A.,  N.  S.,  904; 
Winslow  v.  Vallejo,  148  Cal.  725,  84 
Pac.  Eep.  191,  5  L.  E.  A.,  N.  S.,  851, 
113  Am.  St.  Eep.  349,  7  Am.  &  Bng. 
Ann.  Cas.  851;  Allen  v.  San  Jose  etc. 
Co.,  92  Cal.  138,  28  Pac.  Eep.  215, 
15  L.  B.  A.  93;  Candelaria  v.  Valle- 
jos,  13  N.  M.  140,  81  Pac.  Eep.  589; 
also,  as  to  the  right  to  change  the  lo- 
cation of  a  community  ditch. 

9  Winslow  V.  Vallejo,  148  Cal.  725, 
84  Pac.  Eep.  191,  5  L.  E.  A.,  N.  S., 
851,  and  note,  118  Am.  St.  Bep.  349, 
7  Am.  &  Eng.  Ann.  Cas.  851;  Jen- 
nison  v.  Walker,  11  Gray  423  (Mass.) ; 
Wyncoop  v.  Berger,  12  Johns.  222; 
Bannon  v.  Angier,  2  Allen  128 
(Mass.);  O'Brien  v.  Goodrich,  177 
Mass.  32,  58  N.  E.  Eep.  151;  Garraty 
V.  Duffy,  7  E.  I.  476;  Arthur  Irr.  Co. 
V.  Strayner,  50  Colo.  371,  115  Pac. 
Eep.  724. 

10  White  Bros.  &  Crum  Co.  v.  Wat- 
son, 64  Wash.  666,  117  Pac.  Eep.  497. 
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as  if  the  elements  had  impaired  the  enjoyment  of  its  property  of 
any  other  character.  This  furnishes  no  reason  why  another  should 
be  required  to  contribute  to  restore  the  enjoyment  of  the  property, 
even  if  the  thing  to  be  contributed  be  something  the  other  does  not 
need,  and  the  surrender  of  which  will  not  injure  him." 

§  861.  Changes  in  the  character  of  the  works  for  conveying 
the  water — As  against  the  rights  of  the  landowner. — ^As  in  the 
case  of  other  changes  which  may  be  made  by  an  appropriator,  as 
far  as  his  right  to  the  use  of  the  water  is  concerned,  he  may  change 
the  character  of  his  works  for  conveying  the  water,  provided  that 
•the  vested  rights  of  others  are  not  materially  injured.^  He  may, 
therefore,  change  an  open  ditch  to  a  flume,  pipe  line,  or  to  a  cement 
conduit,  or  the  reverse,  provided  that  the  rights  of  others  are  not 
materially  injured  thereby;  and  also  provided  that  the  line 
of  his  ditch  is  either  upon  his  own  lands,  the  public  lands,  or  upon 
the  lands  of  others  whose  consent  he  has  obtained.  But  where  it 
appears  that  by  permitting  the  water  to  flow  in  its  usual  way 
through  open  ditches,  some  of  it  would  seep  into  and  percolate 
through  the  soil,  and  again  reach  the  stream,  to  the  benefit  of  other 
users  of  the  water,  and  riparian  owners,  the  mode  of  conducting  the 
water  can  not  be  changed  to  a  pipe  line  by  means  of  which  all 
seepage  back  into  the  stream  is  prevented,  to  the  injury  of  those 
using  the  water  thus  returned  to  the  stream.  2  And  in  cases  where 
the  change  proposed  is  upon  the  lands  of  others,  whose  consent  can 
not  be  obtained,  as  is  the  rule  in  cases  proposing  the  change  in  the 
location  of  the  ditch  or  canal,^  no  change  can  be  made  in  the  char- 
acter of  the  use  of  an  easement  which  is  more  burdensome  to  the 
servient  tenement  than  was  the  old  use.  Therefore,  the  owner  of  a 
right  of  way  through  the  lands  of  another  for  a  ditch  or  canal  can 
not  permit  the  ditch  to  fill  up  and  obstruct  the  fiow  of  water  so  as 
to  cause  it  to  overflow  and  injure  the  lands  of  the  land  owner.* 
Again,  he  can  not  enlarge  his  ditch  or  canal  or  increase,  the  flow 
of  water  therein,  or  so  opecate  or  use  his  ditch  or  canal  as  to  increase 

1  For  character  of  works,  see  Sees.  *  Board  etc.  v.  Hutchinson,  46  Ore. 
824-836.  57,  78  Pae.  Eep.  1028. 

2  Southern  Cal.  etc.  Co.  v.  Wilshire,  For  keeping  ditches  and  canals  in 
144  Cal.  68,  77  Pac.  Eep.  767.  repair,  see  Sees.  992,  993. 

3  See  Sec.  860.  See,  also,  Burris  v.  People 's  D.  Co., 

104  Cal.  248,  37  Pac.  Eep.  922. 
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the  burden  on,  or  unnecessarily  damage,  the  servient  estate,  without 
acquiring  the  right  in  some  legal  manner.^  An  indefinite  easement 
for  the  purpose  of  a  ditch  becomes  fixed  and  definite  as  to  the  size 
of  the  ditch  upon  its  construction  and  use,  and  thereafter  no  change 
in  its  size  or  character  can  be  made  without  the  consent  of  the  owner 
of  the  land,  by  prescription  or  by  some  other  legal  method.  ^  As 
was  said  by  the  California  Court :  "^  "Where  the  right  not  definitely 
limited  by  grant  has  become  fixedt'by  the  manner  of  its  use,  it  can 
not  be  enlarged  without  the  consent  of  the  parties  who  may  be 
affeeted.8  The  laying  of  pipe  on  a  new  line,  or  the  substitution  of 
pipe  for  a  ditch  or  wooden  conduit,  or  for  pipe  of  a  smaller  size, 
was  therefore  not  authorized  by  the  mere  fact  that  water  had 
already  been  conducted  across  the  highway  in  another  manner." 

In  regard  to  the  question  as  to  the  change  in  the  character  of  the 
mode  of  conveyance  from  an  open  ditch  to  a  flume,  pipe  line,  or 
conduit,  or  the  reverse,  upon  the  lands  of  others  where  there  is  an 
easement  for  the  means  of  the  conveyance  of  the  water  through 
works  of  one  class,  we  will  say  that  the  change  should  never 
be  allowed  without  the  consent  of  the  owner  of  the  land,  wherp  the 


6  Board  etc.  v.  Hutehinson,  46  Ore. 
57,  78  Pac.  Bep.  1028 ;  North  T^oj\l  W. 
Co.  V.  Edwards,  121  Cal.  662,  54  Pac. 
Eep.  69;  Joseph  v.  Anger,  108  Cal. 
517,  41  Pae.  Eep.  422;  Jacob  v.  Day, 
111  Cal.  571,  44  Pae.  Eep.  243;  On-; 
thank  v.  Lake  Shore  etc.  E.  Co.,  71 
N.  Y.  194,  27  Am.  Eep.  35,  where  the 
grantee  laid  a  4-ineh  pipe  in  the  place 
of  a  2-ineh  pipe  as  originally  con- 
sented to. 

See,  also,  Winslow  v.  Vallejo,  148 
Cal.  725,  84  Pac.  Eep.  191,  5  L.  K.  A., 
N.  S.,  851,  113  Am.  St.  Eep.  349,  7 
Am.  &  Eng.  Ann.  Cas.  851. 

Where  a  street  was  taken  posses- 
sion of  and  used  for  a  ditch-,  the 
grant  as  to  the  size  of  the  ditch  be- 
came certain,  and  does  not  carry  any 
right  to  enlarge  the  old  ditch.  Kern 
Island  Irr.  Co.  v.  Bakersfiold,  151  Cal. 
403,  90  Pac.  Eep.  1052;  Colegrove  v. 
Hollywood,  151  Cal.  425,  90  Pac.  Eep. 
1053,   13  L.  E.  A.,  N.   S.,  904  j   Los 


Angeles  v.  Pomeroy,  125  Cal.  420,  58 
Pac.  Kep.  69;  Snyder  v.  Colorado  etc. 
Co.,  181  Fed.  Eep.  62,  104  C.  C.  A. 
136;  Welty  v.  Gibson,  42  Colo.  18,  93 
Pae.  Eep.  1093;  Oahu  etc.  Co.  v.  Arm- 
strong, 18  Hawn.   258. 

6  Winslow  V.  Vallejo,  148  Cal.  725, 
84  Pae.  Eep.  191,  5  L.  E.  A.,  N.  S., 
851,  113  Am.  St.  Eep.  349,  7  Am.  & 
Eng.  Ann.  Cas.  851;  Vestal  v.  Young, 
147  Cal.  715,  82  Pac.  Eep.  381 ;  Kern 
Island  Irr.  Co.  v.  Bakersfield,  151  Cal. 
403,  90  Pac.  Eep.  1052. 

7  Colegrove  v.  City  of  Hollywood, 
151  Cal.  425,  90  Pac.  Eep.  1053,  13 
L.  E.  A.,  N.  S.,  904. 

8  Citing  Winslow  v.  Vallejo,  148  Cal. 
725,  84  Pac.  Eep.  191,  5  L.  E.  A.,  N. 
S.,  851,  113  Am.  St.  Eep.  349,  7  Am. 
&  Eng.  Ann.  Cas.  851;  Vestal  v. 
Young,  147  Cal.  715,  82  Pae.  Eep. 
381;  Kern  Island  Irr.  Co.  v.  City 
of  Bakersfield,  151  Cal.  403,  90  Pae. 
Eep.  1052. 
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burden  to  the  servient  estate  is  increased,  or  actual  injury  to  the 
rights  of  the  land  owner  are  incurred  thereby.  The  Supreme  Court 
of  California  goes  to  the  extent  of  holding  that  an  easement  to 
carry  water  in  an  open  ditch  over  another 's  premises  does  not  give 
the  right  against  the  will  of  the  land  owner  to  carry  the  same  quan- 
tity of  water  in  pipes,  even  if  the  change  would  be  beneficial  to  both 
parties.^  The  same  was  also  held  in  a  recent  Washington  case.^" 
It  is  true  that  this  is  the  common  law  rule  upon  the  subject,  and 
the  case  referred  to  was  decided  entirely  upon  common  law  authori- 
ties; but  at  the  same  time,  under  the  Arid  Region  Doctrine  of  ap- 
propriation, where  the  common  law  has  been  abrogated  or  modified 
in  so  many  cases,  the  extreme  rule  laid  down  by  the  California 
and  Washington  courts  was  wrong.  Every  easement  is  a  restriction 
upon  the  right  of  the  property  of  the  servient  tenement,  and  no 
alteration  can  be  made  in  the  mode  of  enjoyment  by  the  owner  of 
the  dominant  tenement,  or  the  easement,  the  effect  of  which  wiU 
be  to  increase  such  restriction.  ^^     But  where  no  injury  is  done  to 


«  Allen  V.  San  Jose  W.  Co.,  92  Cal. 
138,  28  Pae.  Eep.  215,  15  L.  R.  A. 
93,  where  it  was  held  that,  where 
plaintiffs  in  such  a  case  sought  to 
enjoin  the  laying  of  pipe  to  carry 
water  in  lieu  of  carrying  it  through 
an  open  ditch,  it  is  immaterial  that 
the  alteration  would  be  less  burden- 
some to  the  servient  estate  and  more 
convenient  to  the  defendant.  Citing 
Merritt  v.  Parker,  1  N.  J.  L.  460; 
Dickinson  v.  Grand  Junction  Canal 
Co.,  7  Exeh.  299,  21  L.  J.  Exch.  N.  S. 
241,  16  Jur.  200 ;  Johnston  v.  Hyde,  33 
N.  J.  Eq.  632;  Gregory  v.  Nelson,  41 
Cal.  278,  12  Morr.  Min.  Rep.  124. 

10  White  Bros.  &  Crum  Co.  v.  Wat- 
son, 64  Wash.  666,  117  Pac.  Eep.  497, 
where  it  was  said:  "Counsel  argues 
with  much  force  and  persuasiveness 
that,  inasmuch  as  the  respondents  will 
in  nowise  be  injured  by  a  change 
from  ditch  and  flume  to  pipe  line, 
the  right  to  make  the  change  should 
be  accorded  to  the  appellant;  that  the 
taking  of  the  additional  right  of  way 


and  conducting  the  water  in  a.  pipe 
line  invades  no  substantial  right  of 
the  respondents.  But,  even  if  it  were 
shown  that  the  change  would  be  an 
actual  benefit  to  the  respondents,  we 
would  have  no  power  to  compel  them 
to  accept  the  benefit.  The  question 
is  one  of  property  rights,  not  of  bene- 
fits or  injuries.  Many  authorities  so 
hold,  and  we  have  been  cited  to  none 
to  the  contrary.  'No  one  has  a  right 
to  compel  another  to  have  his  prop- 
erty improved  in  a  particular  manner. 
It  is  as  illegal  to  force  him  to  re- 
ceive a  benefit  as  to  submit  to  an 
injury.'  "  Citing  Merritt  v.  Parker, 
1  N.  J.  L.  460;  Allen  v.  San  Jose 
etc.  Co.,  92  Cal.  138,  28  Pae.  Eep. 
215,  15  L.  E.  A.  93 ;  Tillotson  v.  Smith, 
32  N.  H.  90,  64  Am.  Dec.  355. 

11  See  cases  cited  supra;  Smith  v. 
Hawkins,  110  Cal.  122,  42  Pae.  Eep. 
453;  North  Fork  W.  Co.  v.  Edwards, 
121  Cal.  662,  54  Pac.  Eep.  69;  Oliver 
V.  Agasse,  132  Cal.  297,  64  Pae.  Eep. 
401. 
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the  servient  estate,  and  where  it  is  even  beneficial  to  both  parties, 
the  change  should  be  allowed.  ^^ 

§  862.  Changes  in  the  character  of  works  for  conveying  the 
water — As  against  the  rights  of  the  ditch  owner. — As  was  said 
in  a  previous  section,  the  character  of  the  works  and  the  means  of 
the  use  of  the  water  are  immaterial  so  long  as  the  water  appropriated 
is  actually  applied  to  some  beneficial  use  or  purpose  and  the  rights 
of  others  are  not  injured  thereby.^  It  therefore  follows,  as  long 
as  the  appropriator  makes  a  reasonably  economical  use  of  the  water 
without  unnecessary  waste  it  is  immaterial  as  to  the  character  of  the 
works  which  he  uses  as  a  means  of  effecting  his  appropriation  and 
applying  the  water  to  the  beneficial  use  or  purpose  for  which  it  is 
made.  The  owner  of  a  ditch  over  the  lands  of  another  can  not  be 
compelled  against  his  will  to  change  the  character  of  his  works 
upon  behalf  of  the  owner  of  the  fee  where  no  unnecessary  damage 
by  the  use  of  such  works  is  being  done.  As  was  said  by  Mr.  Justice 
Sprague  in  an  early  California  case :  ^  "I  know  of  no  principle  of 
law  or  power  in  a  court  of  equity  to  justify  or  authorize  such  an 
invasion  of  the  property  rights  of  one  private  party  to  serve  the 
wishes,  convenience,  or  necessities  of  another  private  party.  Such 
a  principle,  if  once  adopted  by  judicial  tribunals,  upon  grounds 
of  necessity,  in  view  of  the  peculiar  relations  and  character  of  pri- 
vate property  rights  of  miners  on  the  public  domain,  would  readily 
be  invoked  as  applicable  to  other  property  rights,  and  its  practical, 
application  would  result  in  a  system  of  judicial  condemnation  of  the 
property  of  one  citizen  to  answer  an  assumed  paramount  necessity 
or  convenience  of  another  citizen.  It  is  the  duty  of  courts  to  pro- 
tect a  party  in  the  enjoyment  of  his  private  property,  not  to  license 
a  trespass  upon  such  property,  or  to  compel  the  owner  to  exchange 
the  same  for  other  property  to  answer  private  purposes  or  necessi- 
ties. ' '  And,  again,  as  was  said  in  a  still  later  California  case :  ^ 
"Ditches  and  fiumes  are  the  usual  and  ordinary  means  of  diverting 
water  in  this  State,  and  parties  who  have  made  their  appropriations 
by  such  means,  can  not  be  compelled  to  substitute  iron  pipes,  though 

12  Bean  v.  Stoneman,  104  Cal.  49,  37  2  Gregory  v.  Nelson,  41  Cal.  278,  12 

Pao.  Eep.  777,  38  Pac.  Eep.  39.  Morr.  Min.  Eep.  124. 

1  See  Sec.  825,  and  eases  cited.  3  Barrows   v.  I^ox,   98   Cal.   63,   32 

Pao.  Eep.  811. 
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they  may  be  compelled  to  keep  their  flmnes  and  ditches  in  good 
repair,  so  as  to  prevent  any  unnecessary  waste." 

In  a  recent  Utah  case  *  it  was  held  that  a  prior  appropriator  from 
a  lake  acquired  a  vested  right  to  his  means  of  diversion  and  the 
right  to  continue  to  use  his  method  or  means  of  diversion  which  he 
had  installed,  and  that  if  he  was  compelled  by  the  withdrawal  of 
unappropriated  water  from  the  lake  by  subsequent  appropriators 
which  required  a  change  of  method  the  additional  expense  for 
such  change  should  be  borne  by  the  subsequent  appropriator  as  a 
condition  to  the  right  to  appropriate  the  unappropriated  waters  of 
the  lake.  However,  the  United  States  Circuit  Court  of  Appeals  in 
a  recent  case  ^  held  almost  exactly  contrary  to  the  holding  of  the 
Utah  Court. 

It  may  be  stated,  however,  as  a  general  proposition,  which  we  will 
discuss  in  a  subsequent  chapter,  ^  that  where  any  particular  method 
of  use  of  the  water  by  an  appropriator  involves  great  and  unneces- 
sary waste,  and  there  are  other  claimants  to  the  water  thus  wasted, 
the  appropriator  may  be  compelled  by  a  court  of  equity  to 
change  his  method  of  diversion,  carrying  of  the  water,  or  its  appli- 
cation, and  thus  suppress  all  unnecessary  waste. 

§  863.  Changes  in  the  mode  of  collecting  the  water. — An  appro- 
priator of  a  certain  quantity  of  water  may  take  the  same  from  the 
stream  and  conduct  it  directly  to  the  place  of  use,  or,  if  he  does  not 
desire  to  use  the  same  immediately,  he  may  collect  the  water  in 
reservoirs  in  times  of  plenty,  and  afterwards,  when  he  needs  the 
water,  conduct  it  to  his  place  of  use.  He  may  also  make  the  change 
from  the  direct  application  of  the  water  by  means  of  his  ditches 
and  canals  to  the  indirect  application  of  the  water  by  means  of  his 
storage  reservoirs,  as  he  sees  fit,  but  always  provided  that  the  rights 
of  others  to  the  waters  from  the  same  source  of  supply  are  not 
materially  impaired  or  injured.^  But  an  appropriator  of  water 
from  a  certain  stream  already  partly  appropriated  acquires  a  right 

4  Salt  Lake  City  v.  Gardner,  6  For   economic   use   of  water   and 

Utah  ,  114  Pae.  Kep.  147.  suppression   of  waste,   see  Chap.   49, 

5  Sehodde  v.  Twin  Falls  etc.  Co.,  161      Sees.   874-916. 

Fed.  Eep.  43,  88  C.  C.  A.  207;  aff'd  1  For  rights  for  storage  reservoirs, 

on  writ  of  certiorari  in  the  Supreme      See  Sees.  837-846. 
Court  of  the  TTnited  States,  224  U.  S. 
107,  56  L.  Ed. . 
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to  only  the  surplus  or  residuum  of  the  water  left  flowing  in  the 
stream  within  the  extent  of  his  appropriation.^  And,  again,  if  he 
was  the  first  to  appropriate  the  water  from  the  stream  he  is  limited 
to  the  extent  of  his  right  as  against  those  who  come  later.^  So,  where 
an  appropriation  is  made  for  the  direct  application  of  the  water 
to  the  purpose  for  which  the  appropriation  was  made,  a  priority  of 
right  to  a  certain  quantity  of  water  confers  no  right  to  it  for  storage 
and  the  indirect  application  of  itiin  any  greater  quantity  or  at  any 
other  time,  or  to  change  his  method  of  collecting  the  water  by  adding 
reservoirs  to  the  system,  if  by  this  means  other  appropriators  will 
suffer  injury  by  the  change.* 

In  the  case  of  subterranean  waters,  changes  may  be  made  in  the 
mode  of  collecting  the  water  which  is  afterwards  conducted  by 
means  of  ditches  or  canals  to  the  place  of  use.^  This  right  is  sub- 
ject, however,  to  the  same  limitations  as  in  the  case  of  other 
changes,  that  the  rights  of  others  must  not  be  injured  by  the  change. 
Therefore,  where  a  water  company  had  been  diverting  a  certain 
amount  of  water  for  fifteen  years,  by  means  of  cuts  and  trenches, 
it  was  held  by  the  Supreme  Court  of  California  that  the  company 
was  entitled,  when  its  supply  from  this  means  began  to  fail,  to 
drive  wells  in  the  wash  by  means  of  which  the  requisite  quantity 
previously  diverted  was  obtained  from  the  same  source  of  supply,  as 
the  wells  constituted  only  a  different  means  of  collecting  the  water.^ 

§  864.  Changing  the  channel  of  a  stream — Changing  back. — 
The  location  of  a  channel  of  a  natural  stream  can  not  be  changed  by 
artificial  means  and  still  remain  the  natural  stream.  The  flow 
of  water  of  a  natural  channel  may  be  changed  into  an  artificial 

2 1'or   rights   of   subsequent  appro-  34   Cal.    109,    91    Am.   Dee.       685,   4 

priatbrs,  see  Sees.  783-789.  Morr.  Min.  Eep.  253;  Union  M.  &  M. 

3  For  the  rights  of  prior  appropria-  Co.  v.  Dangberg,  81  Fed.  Bep.  73, 
tors,  see  Sees.  776-782.  116. 

4  Colorado  etc.  Co.  v.  Larimer  etc.  5  For  rights  in  subterranean  waters, 
Co.,   26   Colo.   47,   56  Pae.  Eep.   185,  see  Sees.   1148-1211. 

citing  Kinney  on  Irr.,  1st  Ed.,  Sees.  6  Barton  v.  Eiverside  W.   Co.,   155 

230,  231,  232;  New  Loveland  etc.  Co.  Cal.  509,  101  Pae.  Eep.  790,  23  L.  E. 

V.  Consolidated  etc.  Co.,  27  Colo.  526,  A.,  N.  S.,  331. 

62   Pae.  Eep.  366,   52  L.  R.  A.   266,  See,  also,  Vineland  Dist.  v.   Azusa 

citing  Kinney  on  Irr.,   1st  Ed.,  Sees.  Irr.  Co.,   126  Cal.  486,  58  Pae  Eep. 

230,  232.  1057,  46  L.  B.  A.  820. 
See,  also,  Nevada  W.  Co.  v.  Powell, 


CHANGING  CHANNEL  OF  STREAM.  1519 

channel,  but  then  it  is  no  longer  in  the  natural  channel,  but  it  is 
in  a  ditch  or  canal.  But  the  channel  of  a  natural  stream  may  be 
changed  by  Nature  or  by  "  act  of  God. ' '  This  usually  occurs  from 
one  of  two  causes  or  by  a  combination  of  both.  The  channel  may 
gradually  become  fiUed  with  silt  so  that  it  will  no  longer  carry  the 
waters,  especially  during  the  period  of  heavy  storms  and  freshets, 
and  the  water  breaking  through  its  old  banks  may  cut  out  a  new 
channel  for  itself.  Or  the  waters  of  a  great  freshet  may  cause  the 
same  thing,  and  that,  too,  without  there  being  any  accumulation  of 
silt  in  the  bottom  of  the  old  channel.  A  channel  of  a  natural  stream 
having  once  been  changed  by  Nature,  the  question  arises  as  to  what 
right,  if  any,  have  appropriators  of  the  waters  from  the  old  channel, 
or  the  owners  of  land  riparian  to  the  same,  to  change  back  the 
flow  of  water  from  the  new  channel  to  the  old  ?  Under  the  common 
law  a  riparian  owner  has  no  right  to  go  upon  another's  land  and 
restore  to  the  old  channel  the  water  which  has  been  suddenly  di- 
verted by  an  act  of  God  so  as  to  flow  elsewhere.  And  a  water 
course,  therefore,  running  between  the  lands  of  A  and  B,  which 
leaves  its  course  and  suddenly  and  sensibly  makes  its  channel 
entirely  on  the  land  of  A,  wholly  belongs  to  A.^  This  rule  is  ad- 
hered to  by  the  common  law  of  States  of  the  arid  West,  especially 
California,  as  far  as  riparian  rights  are  concerned.^ 

1  Angell  on  Water  Courses,  Sec.  57 ;  store  the  flow  of  water  to  its  natural 

3  Kent  Com.  525;   Gould  on  Waters,  bed. 
Sec.    160.  See,   also,   Mathewson   v.    Hoffman, 

aWholey  v.  CaldweU,  108  Cal.  95,  77  Mich.  420,  43  N.  W.  Eep.  879,  6 

41  Pac.  Eep.  31,  30  L.  R.  A.  820,  49  L.  E.  A.  349. 

Am.  St.  Eep.  64,  where  the  Court  held  Where  a  public  stream,  abounding 

that  a  lower  riparian  proprietor  has  in   fish,     valuable     for     food,     flowed 

no  right,  independent  of  contract,  to  through  the  premises  of  the  defend- 

go  on  the  land  of  an  upper  proprietor  ant,  it  was  held  by  the  Utah  Court 

to   return  the   stream   to  its   original  that   he   was    entitled   to   change   the 

channel,    when    it    has   been    diverted  course    of    the   stream    over   his    own 

therefrom  by  natural  causes.  premises  and  construct  fish  ponds  in 

But  see  Morton  v.  Oregon  etc.  E.  the  old  bed,  where  this  could  be  done 
Co.,  48  Ore.  444,  87  Pae.  Eep.  151,  without  injury  to  the  public  or  private 
1046,  7  L.  E.  A.,  N.  S.,  344,  120  interests  or  interfering  with  the  pass- 
Am.  St.  Eep.  827,  where  it  is  held  age  of  the  fish  up  and  down  the 
that  the  person  across  whose  land  a  stream,  the  Court  saying :  ' '  We  know 
freshet  in  a  natural  stream  suddenly  of  no  reason  why  such  person  should 
causes  a  new  channel  to  be  formed,  not  be  permitted  to  change  the  course 
may,    within    a    reasonable    time,    re-  of   the   stream    across    his    premises 
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Under  the  law  of  appropriation,  as  we  view  the  same,  a  different 
rule  appertains.  "Where  a  person  has  acquired  the  right  to  a  certain 
amount  of  water  in  a  stream  by  the  appropriation  of  the  same,  he 
also  acquires  the  right  to  have  that  water  flow  in  the  natural  stream 
and  over  the  lands  of  others  down  to  the  head  of  his  ditch.^  The 
appropriation  of  the  water  also  carries  with  it  an  implied  authority 
to  do  all  that  may  become  necessary  to  secure  the  benefit  of  the 
appropriation.  He  therefore  has  the  right  to  enter  the  bed  of  the 
stream  above  the  head  of  his  ditch,  even  on  the  lands  of  others,  and 
to  remove  sediment  or  obstructions  which  may  have  changed  or 
obstructed  the  course  of  the  current  so  as  to  prevent  it  from  flowing 
down  to  and  entering  his  ditch.  Thus  to  this  extent  the  appropri- 
ator  acquires  an  easement  in  the  lands  through  which  the  stream 
flows ;  but  the  right  thus  acquired  is  one  which  must  be  held  to  the 
narrowest  limits  compatible  with  the  principal  right,  which  is  the 
use  of  the  water.*  No  unnecessary  injury  must  be  done  to  the  lands 
of  another  in  making  the  change,  or  the  party  making  it  wiU  be 
liable  in  damages. 

§  865.  Changes  in  time  of  diversion. — ^As  we  have  seen  an  ap- 
propriation of  water  may  be  made  for  the  diversion  and  use  of  the 
water  according  to  periods  of  time.^  Where  this  is  done  the  appro- 
priator  can  not  take  the  water  at  any  other  time,  where  it  would  in- 
terfere with  the  rights  of  others.  Such  a  change  in  effect  would  be 
a  new  appropriation,  and  would  be  subject  to  all  the  rights  which 
had  vested  prior  to  the  date  of  the  change.^  The  time  of  the  actual 
application  of  the  water,  diverted  during  the  period  of  time  when 

where,  as  "in  this  case,  neither  public  2  Santa   Paula   "Waterworks   Co.   v. 

nor  private  interests  are  affected  by  Peralta,  113  Oal.  38,  45  Pac.  Eep.  168; 

such  change. ' '     State  v.   Barker,  37  Barnes  v.  Sabron,  10  Nev.  217,  4  Morr. 

Utah  345,  108  Pac.  Eep.  352,  27  L.  Min.  Eep.  673;  Colorado  MUl  etc.  Co. 

E.  A.,  N.  S.,  1134.  V.  Larimer  etc.  Co.,  26  Colo.  47,  56 

3  Right  to  flow  of  water  to  head  of  Pac.  Eep.  185 ;  StoweU  v.  Johnson,  7 
ditch,  see  Sees.  801-803.  Utah  215,  26  Pac.  Eep.  290 ;  Smith  v. 

4  Crisman  v.  Heiderer,  5  Colo.  589 ;  O  'Hara,  43  Cal.  371,  1  Morr.  Min. 
Ware  v.  Walker,  70  Cal.  591,  12  Pac.  Eep.  671;  Cache  La  Poudre  Ees.  Co. 
Eep.  475 ;  Paige  v.  Eocky  Ford  etc.  v.  Water  Supply  etc.  Co.,  25  Colo.  161, 
Co.,  83  Cal.  84,  21  Pac.  Eep.  1102,  23  53  Pac.  Eep.  331,  46  L.  E.  A.  175,  71 
Pac.  Eep.  875.  Am.  St.  Eep.  131;  Salina  Cr.  Irr.  Co. 

1  For  periodical  appropriations,  see  v.  Salina  Stock  Co.,  7  Utah  456,  27 
Sec.  786.  Pae.  Eep.  578. 
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the  appropriator  is  entitled  to  its  use,  may  be  changed.  Therefore, 
the  owner  of  a  priority  for  direct  irrigation  is  entitled  to  store, 
during  the  irrigation  season,  the  quantity  of  water  measured 
by  volume  and  time  which  he  would  be  entitled  to  divert  during 
that  period  for  the  purpose  of  direct  irrigation,  and  use  the  same 
later  in  the  same  season  for  crops  requiring  irrigation  at  that  time, 
when  the  direct  supply  would  be  insufficient.^  But  the  draft  upon 
the  natural  stream  must  not  be  any  greater  than  if  the  water  had 
been  directly  applied  to  the  land  at  the  time  of  the  diversion. 

As  there  is  no  diiference  in  principle  between  an  appropriation 
measured  by  quantity  and  an  appropriation  measured  by  time,* 
there  is  also  no  difference  in  principle  in  the  trespass  upon  the  rights 
of  another  regardless  of  the  fact  as  to  whether  the  water  was 
measured  by  him  by  quantity  or  by  time.  And  where  a  trespass  is 
made  by  the  wrongful  diversion  of  the  water  during  the  period  of 
time  when  it  rightly  belongs  to  another,  an  injunction  will  issue  to 
prevent  such  future  trespasses.  ^  A  person  entitled  to  divert  water 
from  a  ditch  during  specified  hours  each  day  has  no  right  to  the 
water  in  the  ditch  below  his  point  of  diversion  at  the  moment  of  the 
commencement  of  his  right.® 

§  866.  Change  of  water  from  one  watershed  to  another. — There 
is  no  question  now  as  to  the  right  of  an  appropriator  to  divert  the 
water  from  a  stream  flowing  in  one  watershed  and  by  any  means 
conduct  it  for  the  irrigation  of  lands  in  another  watershed.  Yet 
in  an  early  case  in  Colorado  the  validity  of  the  appropriation  and 
use  of  the  water  by  this  method  was  questioned,  but  the  Court  up- 
held the  right.  1  Under  a  similar  state  of  facts  to  those  in 
the  Colorado  case,  the  Supreme  Court  of  Washington  in  a  very 
recent  case  also  upheld  the  right.^     Both  cases  also  involved  the 

s  Seven    Lakes    Ees.    Co.    v.    New  See,    also,    Hammond    v.    Eoae,    11 

Loveland   etc.   Co.,   40   Colo.   382,   93  Colo.  524,   19  Pao.  Eep.  466,  7  Am. 

Pac.  Eep.  485,  17  L.  E.  A.,  N.  S.,  329.  St.   Eep.    258;    Oppenlander   v.   Left 

4  See  See.  786.                       .  Hand  D.  Co.,  18  Colo.  142,  31  Pac. 

5  Stowell  V.  Johnson,  7  Utah  215,  26  Eep.  854;  Thomas  v.  Guiraud,  6  Colo. 
Pao.  Eep.  290.  530. 

For  injunctions,  see  Chap.  81.  2  Miller  v.  Wheeler,  54  Wash.  429, 

6  Craig  v.  Grafton  W.  Co.,  141  Cal.  103  Pac.  Eep.  641,  23  L.  E.  A.,  N.  S. 
178,  74  Pac.  Eep.  762.  1065. 

1  CofiSn  V.  Left  Hand  D.  Co.,  6  Colo. 
443. 

96 — ^Kin.  on  Irr. 
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question  of  mingling  the  waters  of  one  watershed  with  the  waters 
of  the  stream  of  another  and  the  right  to  redivert  the  water  from 
the  latter  stream  and  use  the  water  for  irrigation,  and  the  right  to 
do  this  was  upheld.^  The  general  rule  is  that  under  the  law 
of  appropriation,  as  contrary  to  the  law  of  irrigation  as  a  riparian 
right,*  the  water  may  be  used  in  any  locality,  however  remote  from 
the  stream  from  which  it  is  taken.  Therefore,  it  may  be  used  on 
the  lands  of  the  valley  of  the  str^m  from  which  it  is  taken,  or  it 
may  be  carried  over  or  through  the  intervening  ridge  to  land  lying 
in  another  watershed,  and  there  used,  provided  that  the  vested 
rights  of  others  are  not  injured  thereby.  Where,  however,  water 
has  been  used  in  one  watershed  for  irrigation  and  domestic  pur- 
poses by  an  appropriator,  and  other  parties  were  receiving  the 
benefit  of  the  seepage  and  percolations,  it  was  held  that  it  could 
not  be  conducted  to  another  watershed  by  a  pipe  line,  whereby  all 
seepage  is  lost,  and  in  such  a  case  it  is  held  that  an  action  for  an 
injunction  will  lie  without  proof  of  damages.^ 

§  867.  Changes  in  place  of  use — May  be  made  where  no  injury 
is  done  the  rights  of  others. — Under  the  law  of  appropriation,  not 
only  may  the  water  appropriated  be  used  in  the  first  instance  upon 
any  lands,  or  in  any  locality,  ^  but  the  appropriator  may  also  after- 
ward change  his  place  of  use  without  losing  any  of  his  rights  to 
the  water,  provided  that  he  actually  applies  all  of  the  water  appro- 
priated to  some  beneficial  use  or  purpose,  and,  provided  further, 
that  the  rights  of  other  persons  are  not  materially  injured  by  such 
change.  This  has  been  a  rule  of  the  doctrine  of  appropriation  ever 
since  the  early  California  cases  uport  the  subject,  and  has  never  been 
questioned,  except  where  statutes  have  been  enacted  endeavoring  to 
make  a  water  right,  where  the  water  was  appropriated  for  the 
irrigation  of  lands,  an  inseparable  appurtenance  to  a  certain  tract 
of  land.2    And  in  these  instances  it  has  been  held  by  the  Supreme  . 

3  For  mingling  waters,  see  Sees.  the  water  on  riparian  lands,  see  Sec. 
798-800.  517. 

4  That  riparian  owners  can  use  the  Place  of  use  by  appropriators,  see 
water  only  on  riparian  lands,  see  Sees.  See.  782. 

460-466.  2  That   a   water   right   can   not   be 

5  Southern  Cal.  ete.  Co.  v.  Wilshire,  made  an  inseparable  appurtenance  to 
144  Cal.  68,  77  Pac.  Eep.  767.  land,  see  Sees.  1015,  1016. 

1  That  riparian  owners  can  only  use 
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Courts  of  some  of  the  States  which  have  made  such  an  attempt  that 
the  appropriator  could  either  sell  his  water  right  separate  and  apart 
from  the  land  for  which  the  water  was  appropriated,  or  could 
use  the  water  on  other  lands.^  So  it  may  be  regarded  as  the  settled 
law,  in  at  least  the  most  of  the  States,  that  the  place  of  the  use  of 
the  water  may  be  changed  at  the  will  of  the  appropriator,  and  the 
only  questions  to  be  determined  in  cases  of  this  nature  are.  Is  all 
of  the  water  being  applied  to  some  beneficial  use  or  purpose  at 
the  new  place  of  use,  and  Whether  or  not  others  are  materially  in- 
jured by  the  Change.*     A  change  in  the  place  of  use  can  not  be 


For  statutes  authorizing  and  re- 
8tTietuig  the  place  of  use,  see  Sec.  871. 

3  For  the  sale  of  water  rights,  see 
Sees.  994-1032. 

For  the  effect  of  statutes  limiting 
the  place  of  use,  see  Sec.  871. 

That  the  change  in  the  place  of  use 
can  not  be  made  where  the  rights  of 
others  are  injured,  see  next  section, 
No.  868. 

i  Arizona. 

An  appropriator  may  permanently 
change  his  water  right  from  one  tract 
of  land  to  another,  subject  to  the  con- 
dition that  such  change  in  place  of 
use  does  not  injuriously  affect  others, 
who  haye  previously  acquired  rights 
to  the  use  of  the  water  from  the  com- 
mon source.  Biggs  v.  Utah  Irr.  D. 
Co.,  7  Ariz.  331,  64  Pae.  Eep.  494. 

"Natural  justice,  therefore,  is  sub- 
served by  recognizing  the  right  of  a 
water-right  holder  to  change  his  ap- 
propriation to  lands  capable  of  profit- 
able cultivation."  Slosser  v.  Salt 
River  etc.  Co.,  7  Ariz.  367,  65  Pae. 
Eep.  332. 

See,  also,  Gould  v.  Maricopa  etc.  Co., 
8  Ariz.  429,  76  Pae.  Eep.  598. 

California. 

"The  right  to  change  the  place  of 
use  is  subject  to  the  qualification  that, 
where  there  are  other  persons  having 
subordinate  rights  to  the  waters  of  the 
stream,  the  right  to  change  the  place 


of  use  can  only  be  exercised  when  and 
to  the  extent  that  such  change  will  not 
injure  the  subordinate  right."  South- 
ern Cal.  Inv.  Co.  v.  Wilshire,  144  Cal. 
68,  77  Pae.  Eep.  767,  holding  that, 
where  there  were  subordinate  rights 
to  the  seepage  water  used  for  irriga- 
tion, that  the  place  of  use  of  the  water 
could  not  be  changed  so  that  it  could 
be  conducted  in  a  pipe  to  another 
watershed  and  there  used  for  munici- 
pal purposes. 

See,  also,  Kidd.  v.  Laird,  15  Cal. 
161,  76  Am.  Dec.  472,  4  Morr.  Min. 
Eep.  571;  Maeris  v.  Bicknell,  7  Cal. 
261,  68  Am.  Dec.  257,  1  Morr.  Min. 
Eep.  601;  Butte  etc.  Co.  v.  Morgan, 
19  Cal.  609,  4  Morr.  Min.  Eep.  583; 
McDonald  v.  Bear  Kiver  etc.  Co.,  13 
Cal.  220,  15  Cal.  145,  1  Morr.  Min. 
Eep.  626;  Ortman  v.  Dixon,  13  Cal. 
33;  McKinney  v.  Smith,  21  Cal.  341, 
1  Morr.  Min.  Eep.  650;  Davis  v.  Gale, 
32  Cal.  26,  91  Am.  Deo.  554,  4  Morr. 
Min.  Eep.  604;  Junkans  v.  Bergin,  67 
Cal.  267,  7  Pae.  Eep.  684;  Eamelli  v. 
Irish,  96  Cal.  217,  31  Pae.  Eep.  41; 
Ware  v.  Walker,  70  Cal.  591,  12  Pae. 
Eep.  475;  Hargrave  v.  Cook,  108  Cal. 
72,  41  Pae.  Eep.  18,  30  L.  E.  A.  390; 
McGuire  v.  Brown,  106  Cal.  660,  670, 
39  Pae.  Eep.  1060,  30  L.  E.  A.  384; 
North  Fork  etc.  Co.  v.  Edwards,  121 
Cal.  666,  54  Pae.  Eep.  69 ;  Santa  Paula 
Waterworks  v.  Peralta,  113  Cal.  38,  45 
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Pao.  Eep.  168;  San  Luis  etc.  Co.  v. 
Estrada,  117  Cal.  168,  48  Pac.  Eep. 
1075;  Southside  Imp.  Co.  v.  Burson, 
147  Cal.  401,  81  Pae.  Eep.  1107;  Ghar- 
noek  V.  Higuerra,  111  Cal.  473,  44  Pae. 
Eep.  171,  32  L.  B."  A.  190,  52  Am. 
St.  Eep.  195;  Smith  v.  Corbit,  116 
Cal.  587,  48  Pao.  Eep.  725;  Vineland 
etc.  Co.  V.  Azusa  etc.  Co.,  126  Cal. 
486,  58  Pae.  Eep.  1057,  46  L.  E.  A. 
820;  Byers  v.  Colonial  etc.  Co.,  134 
Cal.  553,  66  Pac.  Eep.  732;  Craig  v. 
Grafton,  141  Cal.  178,  74  Pae.  Eep. 
762 ;  South  Side  etc.  Co.  v.  Burson,  147 
Cal.  401,  81  Pao.  Eep.  1107;  Calkins 
V.  Sorosis  ate.  Co.,  150  Cal.  426,  88 
Pae.  Eep.  1094. 

In  the  ease  of  Walnut  Irrigation 
District  v.  Burke,  158  Cal.  165,  110 
Pao.  Eep.  518,  it  was  held  that  where 
an  owner  of  a  certain  water  right  in 
use  from  a  common  dam  was  entitled 
to  irrigate  sixty  acres  of  a  certain 
tract,  he  was  entitled  to  use  such 
right  to  irrigate  a,  similar  quantity 
of  other  land,  such  new  use  involving 
a  mere  change  of  place  of  use  and 
where  no  injury  to  any  other  person 
occurred. 

Colorado. 

The  right  to  change  the  place  of 
use  of  water  appropriated  is  one  of 
the  incidents  of  ownership,  independ- 
ent of  statute,  and  the  only  limitation 
upon  it  is  that  the  rights  of  others 
be  not  infringed  upon.  Lower  Latham 
D.  Co.  V.  Bijou  Irr.  Co.,  41  Colo.  212, 
93  Pac.  Eep.  483,  holding  that  the 
statute  upon  the  subject  was  purely ' 
remedial. 

See,  also,  Wadsworth  D.  Co.  v. 
Brown,  39  Colo.  57,  88  Pac.  Eep.  1060 ; 
Striekler  v.  Colorado  Springs  Co.,  16 
Colo.  61,  26  Pac.  Eep.  313,  25  Am. 
St.  Eep,  245;  Baer  Bros.  etc.  Co. 
V.  Wilson,  38  Colo.  101,  88  Pac.  Eep. 
265;  Handy  D.  Co.  v.  Louden  C.  Co., 
27  Colo.  515,  62  Pao.  Eep.  847 ;  Seven 


Lakes  etc.  Co.  v.  New  Loveland  etc. 
Co.,  40  Colo.  382,  93  Pao.  Eep.  485, 

17  L.  E.  A.,  N.  S.,  329;  Town  of 
Sterling  v.  Pawnee  D.  etc.  Co.,  42 
Colo.  421,  94  Pao.  Eep.  339,  15  L. 
E.  A.,  N.  S.,  238,  where  it  is  held  that 
the  right  to  water  appropriated  for 
domestic  purposes  does  not  depend  on 
tibe  lociis  of  its  use  for  that  purpose. 

See,  also.  City  of  Telluride  v.  Davis, 
33  Colo.  355,  80  Pac.  Eep.  1051,  108 
Am.  St.  Eep.  101;  King  v.  Ackroyd, 
28  Colo.  488,  66  Pac.  Eep.  906 ;  Cache 
La  Poudre  Ees.  Co.  v.  Water  Supply 
Co.,  25  Colo.  161,  53  Pao.  Eep.  331,  46 
L.  E.  Af.  175,  71  Am.  St.  Eep.  131. 

"It  is  now  the  settled  law  that 
water  rights,  though  primarily  ap- 
plied to  a  certain  tract  of  land,  may 
be  severed  from  it,  used  on  other 
land  by  the  owner,  or  sold."  Lari- 
mer etc.  Ees.  Co.  v.  Cache  La  Poudre 
Irr.  Co.,  8  Colo.  App.  237,  45  Pac. 
Eep.  525;  afSrming  24  Colo.  144,  53 
Pao.  Eep.  318. 

See,  also,  Nichols  v.  Mcintosh,  19 
Colo.  26,  34  Pac.  Eep.  278;  Bloom  v. 
West,  3  Colo.  App.  212,  32  Pac.  Eep. 
846;    Knowles   v.   Clear   Cr.   etc.   Co., 

18  Colo.  209,  32  Pao.  Eep.  279 ;  Puller 
V.  Swan  Eiver  etc.  M.  Co.,  12  Colo. 
12,  19  Pae.  Eep.  836,  16  Morr.  Min. 
Eep.  252;  Hammond  v.  Eose,  11  Colo. 
524,  19  Pac.  Eep.  466,  7  Am.  St.  Eep. 
258;  Coffin  v.  Left  Hand  D.  Co.,  6 
Colo.  443;  Thomas  v.  Guiraud,  6  Colo. 
530;  Greer  v.  Heiser,  16  Colo.  306,  26 
Pae.  Eep.  770;  Wyatt  v.  Larimer  etc. 
Co.,  18  Colo.  298,  33  Pac.  Eep.  144, 
36  Am.  St.  Eep.  280;  Oppenlander  v. 
Left  Hand  Ditch  Co.,  18  Colo.  142,  31 
Pac.  Eep.  854;  Larimer  etc.  Co.  v. 
Cache  La  Poudre  Irr.  Co.,  8  Colo. 
App.  237,  45  Pao.  Eep.  525;  affirmed 
in  24  Colo.  144,  53  Pac.  Eep.  318; 
Diez  V.  Hartbauer,  46  Colo.  599,  105 
Pac.  Eep.  868. 


CHANGES  LN  PLACE  OF  USB. 


1525 


Hawaii. 

Peck  V.  Bailey,  8  Hawn.  658;  Lo- 
noaea  v.  Wailuku  Sugar  Co.,  9  Hawn. 
651;  Palolo  I.  Co.  v.  Wong  Quai,  15 
Hawn.  554;  Hawaiian  Com.  Co.  v.  Wai- 
luku Co.,  15  Hawn.  675,  14  Hawn.  50. 

Idaho. 

Mahoney  v.  Neiswanger,  6  Idaho 
750,  59  Pao.  Rep.  561. 

For  the  Act  of  1901,  attempting  to 
make  a  water  right  an  inseparable  ap- 
purtenance to  a  certain  tract  of  land, 
see  Sess.  Laws  1901,  p.  200. 

TJsers  of  water  from  a  ditch  or  canal 
acquire  such  a  property  right  as  they 
may  transfer  to  other  lands  under 
such  ditch  or  canal.  Hard  v.  Boise 
City  etc.  Co.,  9  Idaho  589,  76  Pae. 
Bep.  331,  65  L.  E.  A.  407;  Boise  City 
etc.  Co.  V.  Stewart,  10  Idaho  38,  77 
Pae.  Eep.  25,  325;  Hailey  v.  Eiley, 
14  Idaho  481,  95  Pae.  Eep.  686,  17 
L.  E.  A.,  N.  S.,  86. 

See,  also,  that  a  water  right  can 
not  be  an  inseparable  appurtenant  to 
land.  Sec.  1015. 

For  statutes  attempting  to  restrict 
the  place  of  use,  see  Sees.  1015,  1016. 

Montana. 

A  prior  appropriator  can  not  en- 
croach upon  the  rights  of  the  sub 
sequent  appropriator  by  changing  the 
place  of  use.  Gassert  v.  Noyes,  18 
Mont.  216,  44  Pae.  Eep.  959. 

But  if  others  are  not  injured  it 
may  be  changed.  Smith  v.  Deniff,  24 
Mont.  20,  60  Pae.  Eep.  398,  50  L.  E. 
A.  737,  81  Am.  St.  Eep.  408;  Fabian 
T.  Collins,  3  Mont.  215;  Woolman  v. 
Garringer,  1  Mont.  535,  1  Morr.  Min. 
Eep.  675;  Meagher  v.  Hardenbrook, 
11  Mont.  385,  28  Pae.  Eep.  451;  Mid- 
dle Cr.  D.  Co.  V.  Henry,  15  Mont.  558, 
39  Pae.  Eep.  1054;  Power  v.  Switzer, 
21  Mont.  523,  55  Pae.  Eep.  32;  Hayes 
V-.  Buzard,  31  Mont.  74,  77  Pae.  Rep. 
423;  Last  Chance  M.  Co.  v.  Bunker 
HiU  M.  Co.,  49  Fed.  Eep.  430. 


NebrasTca. 

"It  has  been  the  uniform  rule  to 
allow  appropriators  of  water,  after 
it  has  been  actually  taken  and  applied 
to  some  beneficial  purpose,  to  change 
the  place  and  character  of  its  use." 
Farmers'  etc.  Co.  v.  Gothenberg  etc. 
Co.,  73  Neb.  223,  102  N.  "W.  Eep. 
487,  holding  that  the  proceedings  pro- 
vided for  by  the  statute  must  be  com- 
plied with  and  that  in  the  applica- 
tion for  the  change  of  use  the  new 
lands  upon  which  the  water  is  to  be 
used  must  be  specified. 

See  Farmers,'  Irr.  Dist.  v.  Frank, 
72  Neb.  136,  100  N.  W.  Eep.  286. 

Nevada. 

Union  M.  &  M.  Co.  v.  Dangberg, 
81  Fed.  Eep.  73,  116;  Smith  v.  Logan, 
18  Nev.  149,  1  Pae.  Eep.  678 ;  Proctor 
V.  Jennings,  6  Nev.  83,  3  Am.  Eep. 
240,  4  Morr.  Min.  Eep.  265;  Lobdell 
V.  Simpson,  2  Nev.  278,  90  Am.  Dee. 
537. 

New  Mexico. 

Trambley  v.  Luterman,  6  N.  M.  15, 
27  Pae.  Eep.  312. 

Oregon. 

A  prior  appropriator  of  water  for 
beneficial  purposes  may  change  the 
place  of  use  if  it  does  not  prejudice 
the .  rights  of  subsequent  claimants. 
WiUiams  v.  Altnow,  51  Ore.  275,  95 
Pae.  Eep.  200;  Id.,  97  Pae.  Eep.  539; 
Bolter  V.  Garrett,  44  Ore.  304,  75 
Pae.  Eep.  142;  McCall  v.  Porter,  42 
Ore.  49,  70  Pae.  Eep.  820,  71  Pae.  Rep. 
976;  Wimer  v.  Simmons,  27  Ore.  1, 
39  Pae.  Eep.  6,  50  Am.  St.  Eep.  685. 

However,  the  same  Court  holds  that 
such  a  change  in  the  appropriation 
can  not  be  made,  either  of  the  point 
of  diversion  or  place  of  use,  where 
to  make  such  change  will  substantially 
prejudice  the  interests  of  other  ap- 
propriators. Hough  V.  Porter,  51  Ore. 
318,  95  Pae.  Eep.  732,  98  Pae.  Rep. 
.1083,  102  Pae.  Rep.  728. 
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made  which  jesults  in  an  alteration  of  the  point  at  which  the  water 
is  returned  to  the  natural  stream,  if  subsequent  appropriators  are 
injured  thereby.^  In  placer  mining  it  is  held  that  the  use  of  the 
water  for  that  purpose  is  in  effect  notice  to  subsequent  appropri- 
ators that  as  the  ground  is  worked  out  the  place  of  use  of  the  water 
must  be  from  time  to  time  changed.^  So,  again,  where  the  water  is 
used  for  irrigation  for  a  certain  definite  tract,  the  land  becomes 
"seeped, "''  or  in  a  condition  so^that  it  can  not  be  cultivated 
profitably,  or  at  all,  natural  justice  is  subserved  by  recognizing  the 
right  of  the  appropriator  to  change  the  place  of  use  to  lands  capable 
of  profitable  cultivation,  or  to  sell  his  water  right  to  some  person 


See,  also,  Whited  v.  Gavin,  55  Ore. 
98,  105  Pac.  Eep.  396;  Nevada  D.  Co. 
V.  Bennett,  30  Ore.  59,  45  Pac.  Eep. 
472,  60  Am.  St.  Bep.  777. 

Vtah. 

Hague  V.  NepM  Irr.  Co.,  16  Utah 
421,  52  Pac.  Eep.  765,  41  L.  E.  A. 
311,  67  Am.  St.  Eep.  634,  citing 
Kinney  on  Irr.,  1st  Ed.,  Sec.  154;  El- 
liott V.  Whitmore,  8  Utah  253,  24  Pac. 
Eep.  673,  30  Pac.  Eep.  984;  Patterson 
V.  Eyan,  37  Utah  410,  108  Pac.  Eep. 
1118. 

Washington. 

Thorpe  v.  Tenem  D.  Co.,  1  Wash. 
566,  20  Pac.  Eep.  588. 

Wyoming. 

Willey  V.  Decker,  11  Wyo.  496,  73 
Pae.  Eep.  210,  100  Am.  St.  Eep. 
939. 

See  for  the  passage  of  the  statute 
attempting  to  make  a  water  right  an 
inseparable  appurtenance  to  a  certain 
tract  of  land.  Johnston  v.  Little 
Horse  Cr.  Irr.  Co.,  13  Wyo.  208,  79 
Pac.  Eep.  22,  70  L.  R.  A.  341,  110 
Am.  St.  Eep.  986. 

5  Gassert  v.  Noyes,  18  Mont.  216, 
44  Pae.  Eep.  959;  Last  Chance  M.  Co. 
V.  Bunker  Hill  etc.  Co.,  49  Fed.  Eep. 
4,'?0. 

See,  also,  Saunders  v.  Eobison,  14 


Idaho  770,  95  Pac.  Eep.  1057,  in  which 
it  was  held  that  where  a  prior  appro- 
priator claimed  the  right  to  the  use 
of  waters  of  a  stream  and  made  his 
appropriation  on  one  branch  or  fork 
of  the  stream  and  a  subsequent  appro- 
priator made  his  lower  down  the 
stream  and  below  the  forks,  such  sub- 
sequent appropriator  could  not  be  in- 
jured and  has  no  cause  of  complaint 
on  account  of  the  prior  appropriator 
conveying  the  waters  of  the  fork  or 
branch  of  the  stream  on  which  he 
made  his  appropriation  to  the  other 
branch  of  the  stream,  for  the  reason 
that  the  subsequent  appropriator  got 
the  full  benefit  of  all  the  water  left 
after  it  had  been  used  by  the  prior 
appropriator. 

6  Wimer  v.  Simmons,  27  Ore.  1,  39 
Pac.  Eep.  6,  50  Am.  St.  Eep.  685; 
Davis  v.  Gale,  32  Cal.  26,  91  Am.  Dec. 
554,  4  Morr.  Miu.  Eep.  604;  Maeris 
V.  Bieknell,  7  Cal.  261,  68  Am.  Dee. 
257,  1  Morr.  Min.  Eep.  601;  Lowden 
V.  Frey,  67  Cal.  474,  8  Pac.  Eep.  31. 

But  see  Alder  Gulch  etc.  Co.  v. 
Haynes,  6  Mont.  31,  9  Pac.  Eep.  581; 
Schwab  V.  Beam,  86  Fed.  Eep.  41, 
19  Morr.  Min.  Eep.  279. 

7  King  V.  Ackroyd,  28  Colo.  488, 
66  Pac.  Eep.  906. 
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who  can  so  use  the  water.^  Then,  again,  for  the  reason  of  economy 
and  the  prevention  of  waste,  the  right  to  change  the  place  of  use 
should  be  permitted.  The  water  can  then  be  made  to  go  as  far  as 
possible.^ 

§  868.  Changes  in  place  of  nse — Can  not  be  made  where  injury- 
is  done  to  the  rights  of  others. — But  as  is  the  general  rule  in  re- 
gard to  all  changes  relative  to  the  diversion  and  use  of  water,  a 
change  in  the  place  of  use  by  one  appropriator  can  not  be  made 
where  vested  rights  of  others  are  materially  injured  thereby.  When 
not  needed  for  the  purpose  by  a  prior  appropriator,  the  waters 
are  subject  to  appropriation  by  others,  and  one  appropriator  can 
not  so  change  his  place  of  use  or  enlarge  his  use  so  that  others  are 
injured  by  such  change.^  In  fact,  this  proposition  is  but  the  con- 
verse of  the  proposition  stated  in  the  title  of  the  preceding  section,^ 
in  which  section  the  subject  has  been  fully  discussed,  and  no  further 
discussion  is  necessary  here. 

§  869.  The  change  in  the  use  of  the  water  appropriated. — When 
water  has  been  once  lawfully  appropriated  and  the  extent  of  the 
appropriation  determined,  the  right  thus  acquired  and  the  priority 
therefor  is  not  lost  by  changing  the  use  or  purpose  for  which  it  was 
first  appropriated  and  appljdng  the  water  to  some  other  use  or 
purpose,  provided  that  the  change  made  does  not  materially  injure 
the  rights  of  others  which  have  vested  prior  to  the  change.  ^     By 

8  Slosser  v.  Salt  Eiver  etc.  Co.,  7  dre  Ees.  Co.  v.  Water  Supply  etc.  Co., 
Ariz.  376,  65  Pae.  Eep.  332.  25   Colo.   161,   53   Pao.   Kep.   331,   46 

9  Por  economical  use  and  the  pre-  L.  K.  A.  175,  71  Am.  St.  Kep.  131, 
vention  of  waste',  see  Sees.  874-916.  citing  Kinney  on  Irr.,  1st  Ed.,  Sees. 

1  Williams  v.  Altnow,  51  Ore.  275,  234,  253,  254,  259 ;  Head  v.  Hale,  38 
95  Pac.  Bep.  200,  97  Pac.  Rep.  539;  Mont.  302,  100  Pae.  Eep.  222,  citing 
Whited  V.  Cavin,  55  Ore.  98,  105  Pae.  Kinney  on  Irr.,  1st  Ed.,  Sec.  234. 
Eep.  396.  ' '  Appropriation,    use,    and    non-use 

2  See  Sec.  867,  and  eases  cited.  are   the   tests   of   the   right,   and   the 
1  Anderson  v.  Bassman,  140  Fed.  Eep.      place    of    use    and    the    character    of 

14;  Wimer  v.  Simmons,  27  Ore.  1,  39  use  are  not.     When  he  has  made  his 

Pae.  Eep.  6,  50  Am.  St.  Eep.  685,  both  appropriation,  he  becomes  entitled  to 

citing  Kinney  on  Irr.,  1st  Ed.,  Sec.  233 ;  the  use  of  the  quantity  which  he  has 

Hague  V.  Nephi  Irr.  Co.,  16  Utah  421,  appropriated  at   any  place  where   he 

52  Pac.   Rep.   765,  41  L.  R.   A.  311,  may  choose  to  convey  it.     Any  other 

67  Am.  St.  Rep.  634,  citing  Kinney  on  rule  would  lead  to  endless   complica- 

Irr.,  1st  Ed.,  See.  154j  Cache  La  Pou-  tions,  and  most  materially  impair  the 
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his  legal  appropriation  of  the  amount  of  water  sufficient  for  his 
original  purpose,  he  is  entitled  to  that  amount  so  long  as  he  applies 
it  to  any  of  the  beneficial  uses  he  may  see  fit,  as  against  all  other 
parties,  provided  that  the  amount  of  the  water  is  not  thereby 


value  of  water  rights  and  privileges." 
Davis  V.  Gale,  32  Cal.  26,  91  Am.  Dee. 
554,  4  Morr.  Min.  Eep.  604. 

It  has  been  the  imiform  rule  to 
allow  appropriators  of  water,  after 
it  has  been  actually  taken  and  ap- 
plied to  some  beneficial  purpose,  to 
change  the  character  of  its  use. 
Farmers'  etc.  Co.  v.  Gothenburg  etc. 
Co.,  73  Neb.  223,  102  N.  W.  Eep. 
487.  But  holding  that  under  the 
statute  the  change  must  be  made  by 
the  permission  and  subject  to  the  ad- 
ministrative control  of  the  board  of 
irrigation. 

"A  different  use  of  the  water  does 
not  affect  the  right."  Atchison  v. 
Peterson,  1  Mont.  561;  Id.,  87  U.  S. 
20  Wall.  507,  22  L.  Ed.  414,  1  Morr. 
Min.  Eep.  583;  Last  Chance  M.  Co. 
V.  Bunker  Hill  etc.  Co.,  49  Fed.  Eep. 
430;  Union  M.  &  M.  Co.  v.  Dang- 
berg,  81  Fed.  Eep.  73,  115. 

See,  also,  Maeris  v.  Bicknell,  7  Cal. 
261,  68  Am.  St.  Eep.  257,  1  Morr. 
Min.  Eep.  601;  HUl  v.  Smith,  27  Cal. 
476,  4  Morr.  Min.  Eep.  597;  Id.,  32 
Cal.  166;  Kidd  v.  Laird,  15  Cal.  161, 
76  Am.  Dee.  472,  4  Morr.  Min.  Eep. 
571;  Butte  etc.  Co.  v.  Morgan,  19 
Cal.  609,  4  Morr.  Min.  Eep.  583;  Mc- 
Donald V.  Askew,  29  Cal.  200,  1  Morr. 
Min.  Eep.  660;  Nevada  etc.  Co.  v. 
Kidd,  37  Cal.  282;  Nevada  W.  Co.  v. 
Powen,  34  Cal.  118,  19  Am.  Dee.  685, 
4  Morr.  Min.  Eep.  253;  Jiinkans  v. 
Bergin,  67  Cal.  267,  7  Pac.  Eep.  684; 
Ortman  v.  Dixon,  13  Cal.  33;  Smith 
V.  O'Hara,  43  Cal.  371,  1  Morr.  Min. 
Eep.  671;  McDonald  v.  Bear  Eiver 
etc.  Co.,  13  Cal.  220,  15  Cal.  145,  1 
Morr.   Min.   Eep.   626  j   Union  Water 


Co.  V.  Crary,  25  Cal.  504,  85  Am. 
Dee.  145,  1  Morr.  Min.  Eep.  196; 
Gallagher  v.  Montecito  etc.  Co.,  101 
♦  Cal.  245,  35  Pac.  Eep.  770;  Lowden 
V.  Frey,  67  Cal.  474,  8  Pac.  Eep.  31; 
Shenandoah  etc.  Co.  v.  Morgan,  106 
Cal.  409,  39  Pae.  Eep.  802;  Eamelli 
V.  Irish,  96  Cal.  214,  31  Pac.  Eep. 
41;  Jacob  v.  Lorenz,  98  Cal.  332,  33 
Pac.  Eep.  119;  Hargrave  v.  Cook,  108 
Cal.  72,  41  Pac.  Eep.  18,  30  L.  B.  A. 
390;  Coffin  v.  Left  Hand  D.  Co.,  6 
Colo.  443;  Thomas  v.  Guiraud,  6  Colo. 
530;  Sieber  v.  Frink,  7  Colo.  148,  2 
Pac.  Eep.  901;  Dorr  v.  Hammond,  7 
Colo.  79,  1  Pae.  Eep.  693;  Seven 
Lakes  Ees.  Co.  Vi  New  Loveland  etc. 
Co.,  40  Colo.  382,  93  Pac.  Eep.  485, 
17  L.  E.  A.,  N.  S.,  329;  Fuller  v. 
Swan  Eiver  etc.  Co.,  12  Colo.  12,  19 
Pae.  Eep.  836,  16  Morr.  Min.  Eep. 
252;  Striekler  v.  Colorado  Springs, 
16  Colo.  61,  26  Pac.  Eep.  313,  25  Am. 
St.  Eep.  245;  Cache  La  Poudre  Irr. 
Co.  V.  Larimer  etc.  Co.,  25  Colo.  144, 
53  Pac.  Eep.  318,  71  Am.  St.  Eep. 
123;  affirming  Id.,  8  Colo.  App.  237, 
45  Pac.  Eep.  525;  Trambley  v.  Luter- 
man,  6  N.  M.  15,  27  Pae.  Eep.  312; 
Gassert  v.  Noyes,  18  Mont.  216,  44 
Pae.  Eep.'  959;  Woolman  v.  Garrin- 
ger,  1  Mont.  535,  1  Morr.  Min.  Eep. 
675;  Fabian  v.  Collins,  3  Mont.  215; 
Barkley  v.  Tieleke,  2  Mont.  59,  4 
Morr.  Min.  Eep.  666;  Dalton  v.  Bow- 
ker,  8  Nev.  190;  Middle  Cr.  D.  Co.  v. 
Henry,  15  Mont.  558,  39  Pac.  Eep. 
1054;  Hayes  v.  Buzard,  31  Mont.  74, 
77  Pac.  Eep.  423;  Power  v.  Switzer, 
21  Mont.  523,  55  Pae.  Eep.  32;  Ev- 
erett W.  Co.  V.  Powers,  37  Wash.  143, 
79  Pac.  Eep.  617. 
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increased  beyond  the  amount  of  his  original  appropriation,  and  the 
rights  of  others  are  not  materially  injured  by  the  change  in  any 
manner.  The  true  test  of  the  right  is  appropriation,  use,  or  non- 
use;  the  beneficial  purpose  to  which  the  water  is  applied,  or  the 
place  where  it  is  applied,  is  npt.2  This  has  been  held  to  be  the 
law  from  a  very  early  period  of  the  Arid  Region  Doctrine  of  appro- 
priation, as  will  be  seen  from  the  authorities  cited,  and  is  the 
present  law  in  all  jurisdictions,  unless  it  may  be  in  some  of  the 
States  where  there  has  been  an  attempt  upon  the  part  of  the  legisla- 
ture to  make  a  water  right  an  inseparable  appurtenance  to  a  certain 
tract  of  land.  But,  as  will  be  seen  in  a  subsequent  section,  the 
statutes  in  this  respect  have  not  been  generally  upheld  by  the 
eourts.3  It  will  be  seen  upon  examination  that  the  authorities  hold 
that,  in  all  cases  of  the  changes  in  the  use  of  the  water,  the  effect 
of  the  change  upon  the  rights  of  others  is  the  controlling  considera- 
tion ;  and  in  the  absence  of  any  injurious  consequences,  any  change 
which  the  appropriator  chooses  to  make  as  to  his  use  of  the  water 
is  legal  and  proper,  as  is  also  the  case  as  to  the  change  of  place 
of  use.*  In  fact,  it  will  be  found  that  many  of  the  cases  treat  these 
two  subjects  together.  It  is  true  that  changes  may  be  made  in  the 
use  and  the  place  of  use,  if  others  are  not  injured  thereby.  But  there 
is  a  distinction  between  these  two  rights  which  should  be  observed. 
An  appropriator  may  change  his  use  of  the  water  without  changing 
the  place  of  use.  As,  for  example,  he  may  have  a  water  right  for 
power  for  running  a  grist  mill.  He  can  change  this  right  to  one 
for  the  generation  of  electricity  for  municipal  or  other  purposes. 
He  thereby  changes  the  use  without  changing  the  place  of  use. 
Again,  he  may  change  the  place  of  use  without  changing  the  use,  as 
where  he  transfers  his  water  right  for  irrigation  from  one  field  to 
another. 

Again,  the  change  of  the  point  of  diversion  and  the  change  of 
use  are  sometimes  treated  together.  While  these  two  subjects  are 
usually  considered  different,  it  is  upon  the  general  theory  that  any 
change  which  does  not  injure  others  may  be  made,  and  any  change 
which  does  cause  injury  to  the  vested  rights  of  others  can  not  be 

2  Davis  V.  Gale,  32  Cal.  26,  91  Am.  separable  appurtenance,  see  Sees.  1015, 
Deo.  554,  4  Morr.  Min.  Rep.  604.  1016. 

8  That  a  water  right  is  not  an  in-  4  For  change  in  the  place  of  use  of 

the  water,  see  Seas.  867-871. 
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made.  As  was  said  in  a  recent  Montana  case:  ^  "But  though  he 
may  change  the  point  of  diversion  or  may  use  it  for  other  purposes, 
his  right  to  do  so  is  subject  to  the  well-settled  rule  that  the  change 
may  not  affect  injuriously  the  rights  of  subsequent  appropriators. ' '  ^ 

§  870.  Change  in  the  use  of  water — What  changes  nay  be 
made. — After  the  rights  of  an  appropriator  have  once  vested  and 
the  amount  of  water  to  which*  he  is  entitled  has  once  been 
determined,  there  is  one  general  tule  relative  to  the  change  from 
one  use  to  another  which  must  be  observed,  and  that  is  he  can  not 
change  to  any  use  so  as  to  enlarge  the  quantity  of  water  to  a 
greater  amount  than  that  to  which  he  was  entitled  under  the  old 
use  if  others  are  materially  injured  thereby.  For  this  purpose  the 
uses  of  water  acquired  by  an  appropriation  may  be  divided  into 
two  classes — those  which  practically  consume  none  of  the  water 
and  those  which  practically  consume  all  of  the  water.  Of  course, 
these  are  the  extreme  eases,  and  there  are  all  degrees  between;  but 
the  extent  of  the  appropriator 's  claim  is  limited  to  the  needs  of 
the  purpose  for  which  he  makes  the  appropriat'ion.  And  if  the 
original  purpose  is  for  the  generation  of  electrical  power,  which 
comes  under  the  first  class  above  named,  and  consumes  none  of  the 
water,  it  is  obvious  that  he  can  not  change  his  use  to  that  of  irriga- 
tion, which  comes  under  the  second  class,  and  which  would  consume 
all  of  the  water,  where  the  rights  of  subsequent  appropriators  have 
vested,  and  which  rights  would  be  injured  by  the  change.  Hence 
it  follows  that  for  the  new  use  he  can  only  consume  an  amount  of 
the  water  equal  to  the  amount  consumed  under  the  old  use  or  a  less 
amount.  He  can  never  consume  more  water  for  the  new  use  than 
was  consumed  under  the  old  use  if  the  rights  of  others  are  injured 
thereby.  1 

In  an  early  California  case  ^  it  was  held  that,  where  water  was 
appropriated  for  placer  mining,  the  use  might  be  changed  to  the 
running  of  a  quartz  mill ;  and  from  the  use  for  a  saw  mill  to  that  of 

5  Peatherman  v.  Hennessey,  43  Eights,  1st  Ed.,  Sec.  234;  Eev.  Codes 
Mont.  310,  115  Pae.  Eep.  983.  of  Mont.,  Sec.  4842. 

6  Citing  Gassert  v.  Noyes,  18  Mont.  i  For      extent      of     appropriator 's 
216,  44  Pac.  Eep.  959;  Head  v.  Hale,  right  fixed  by  purpose,  see  Sea.079. 
38   Mont.   302,   100      Pac.   Eep.   222;  2  Davis  v.  Gale,  32  Cal.  26,  91  Am. 
Kinney     on      Irrigation     and    Water  Dee.  554,  4  Morr.  Min.  Eep.  604. 
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a  grist  inill.3  But  where  the  appropriation  was  for  placer  mining, 
and  by  the  use  of  which  very  little  of  the  water  was  consumed,  a 
change  to  a  use  for  irrigation  can  not  be  sustained.^  However, 
where  a  certain  amount  of  water  is  consumed  in  the  mining  opera- 
tions, the  same  amount  may  be  changed  to  irrigation.^  But  a 
prior  appropriator  for  mill  purposes  only,  the  water  to  be  returned 
to  the  stream  when  used,  can  not,  as  against  appropri- 
ators  below  the  mill,  use  the  water  for  irrigation  purposes. ^  But 
in  a  recent  Nebraska  case,  where  the  same  principle  was  involved, 
it  was  held  that  a  prior  appropriation  for  power  might  be  changed 
to  irrigation  purposes,  and  the  case  was  reversed  only  upon  the 
ground  that  the  land  to  which  the  water  should  be  applied  was  not 
specified  in  the  decree.'^  The  ruling  in  this  case  we  consider  as 
wrong  under  the  authorities  cited  by  the  Court,  as  it  appears  that 


3  See,  also,  McDonald  v.  Bear  Eiver 
etc.  Co.,  13  Cal.  220,  15  Cal.  145,  1 
Morr.  Min.  Kep.  626. 

But  a  contract  for  the  use  of  water 
as  the  motive  power  for  a  mill  gives 
the  owner  no  right  to  use  the  water 
for  any  other  purpose.  Fresno  M.  Co. 
V.  Fresno  etc.  Co.,  126  Cal.  640,  59 
Pac.  Eep.  140. 

Where  the  change  was  made  from 
a  grist  mill  to  a  distillery,  it  was 
upheld.  Trambley  v.  Luterman,  6  N. 
M.  15,  27  Pae.  Eep.  312. 

Also,  see  Whitehair  v.  Brown,  80 
Kan.  297,  102  Pac.  Eep.  783,  where 
a  change  was  allowed  from  the  use 
for  a  flour  mill  to  an  electric  light 
plant. 

4  Smith  V.  Duff,  39  Mont.  382,  102 
Pac.  Eep.  981,  133  Am.  St.  Eep.  587; 
Head  v.  Hale,  38  Mont.  302,  100  Pac. 
Eep.  222. 

5  The  use  may  be  changed  from 
mining  to  agricultural,  and  vice  versa, 
provided  such  changes  do  not  inju- 
riously affect  the  rights  of  others. 
Seven  Lakes  Ees.  Co.  v.  New  Love- 
land  etc.  Co.,  46  Colo.  382,  93  Pae. 
Eep.  485,  17  L.  E.  A.,  N.  S.,  329. 


However,  an  upper  appropriator  on 
a  stream  after  his  mine  where  he 
used  the  water  is  worked  out,  can 
not  change  the  use  of  the  water  which 
under  the  use  was  accustomed  to  flow 
back  into  the  stream,  to  mines  lower 
down  the  stream,  if  the  rights  of  in- 
tervening mine  owners  would  be 
thereby  cut  out.  Alder  Gulch  etc.  Co. 
V.  Hayes,  6  Mont.  31,  9  Pac.  Eep.  581. 

But  where  there  is  no  injury,  see 
Wimer  v.  Simmons,  27  Ore.  1,  39  Pac. 
Eep.  6,  50  Am.  St.  Eep.  685;  Davis  v. 
Gale,  32  Cal.  26,  91  Am.  Dec.  554,  4 
Morr.  Min.  Eep.  604ij  Maeris  v.  Bick- 
nell,  7  Cal.  261,  68  Am.  Dec.  257,  1 
Morr.  Min.  Eep.  601. 

6  Cache  La  Poudre  Ees.  Co.  v.  Water 
.Sup.  etc.  Co.,  25  Colo.  161,  53  Pac. 
Eep.  331,  46  L.  E.  A.  175,  71  Am. 
St.  Eep.,  131. 

7  Farmers '  etc.  Co.  v.  Gothenburg 
etc.  Co.,  73  Neb.  223,  102  N.  W.  Eep. 
487,  citing  Maeris  v.  Bicknell,  7  Cal. 
261,  68  Am.  Dec.  257,  1  Morr.  Min. 
Eep.  601;  Davis  v.  Gale,  32  Cal.  26, 
91  Am.  Dee.  554,  4  Morr.  Min.  Eep. 
604;  Woolman  v.  Garringer,  1  Mont. 
535;  Wimer  v.  Simmons,  27  Ore.  1, 
39  Pac.  Eep.  6,  50  Am.  St.  Eep.  685. 
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others  were  injured  by  the  change,  and  that  the  water  after  its  use 
for  p6wer  by  the  defendants  had  been  appropriated  by  the  plaintiff. 
This  decision  violates  the  rule  laid  down  by  the  decisions  that  no 
greater  quantity  can  be  consumed  after  the  change  than  before. 
Where,  however,  all  of  the  water  is  practically  consumed  by  its 
use  for  irrigation,  its  use  may  be  changed  to  that  of  furnishing 
water  to  a  city  for  domestic  purposes.^  A  change  from  one 
agricultural  use  to  another  is  also'^permitted,  as  is  the  case  where 
the  water  is  stored  during  the  period  when  an  appropriator  is 
entitled  to  its  use  for  irrigation,  and  used  by  him  to  mature  crops 
requiring  a  later  irrigation.^  But  this  can  not  be  done  to  the  injury 
of  the  rights  of  those  who  have  subsequently  appropriated  the  water 
for  immediate  irrigation.  i<^  But  a  change  even  from  one  agricul- 
tural use  to  another  is  not  permitted  where  the  appropriator  uses 
more  water  for  the  second  use  than  he  was  entitled  to  under  the 
first  use.  11  However,  any  change  from  any  use  to  any  other  use 
may  be  made,  provided  that  the  change  does  not  injure  the  rights 
of  others  entitled  to  the  water.  12  But  a  change  can  not  be  made  in 
the  use  of  the  water  which  results  in  an  alteration  of  the  point 
where  the  water  was  returned  to  the  stream  under  the  old  use.^^  As 
between  appropriators,  it  is  obvious  that  one  can  not  under  the  law 
change  his  use  of  the  water  so  that  he  may  acquire  a  larger  quan- 
tity as  against  one  prior  in  time  to  him  if  his  rights  are  injured.^* 
But,  also,  the  rights  of  the  subsequent  appropriators  must  not  in 
the  same  manner  be  injured  by  one  who  is  prior  to  them.  If  the 
prior  appropriator 's  right  to  the  water  was  for  irrigation  or  for 
some  other  use. which  practically  consumes  aU  of  the  water,  by  his 

8  Striekler  v.  Colorado  Springs,  16  Pao.  Eep.  317;  Diez  v.  Hartbauer,  46 
Colo.  61,  26  Pae.  Rep.  313,  25  Am.      Colo.  599,  105  Pac.  Eep.  868. 

St.  Rep.  245;   Springfield  v.  Fulmar,  11  North  Powder  M.  Co.  v.  Congha- 

7  Utah  450,  27  Pao.  Rep.  577.  nour,   34  Ore.   9,   54  Pae.   Rep.   223; 

9  Seven  Lakes  Res.  Co.  v.  New  Love-  MePhee  v.  Kelsey,  44  Ore.  193,  74  Pao. 
land  etc.  Co.,  40  Colo.  382,  93  Pao.  Rep.  401,  75  Pae.  Eep.  713. 

Eep.  486,  17  L.  E.  A.,  N.  S.,  329.  12  See  previous  seotion,  No.  867. 

10  See  Colorado  etc.  Co.  v.  Larimer  13  Gassert  v.  Noyes,  18  Mont.  216, 
etc.  Co.,  26  Colo.  47,  56  Pao.  Rep.  44  Pac.  Rep.  959 ;  Last  Chance  M.  Co. 
185;  Drake  v.  Russian  E.  Co.,  10  Cal.  v.  Bunker  Hill  etc.  Co.,  49  Fed.  Eep. 
App.  654,  103  Pac.  Eep.  167;  Wind-  430. 

sor  v.  Lake  Supply  Co.,  44  Colo.  214,  i4Por  rights   of   the  prior   appro- 

98  Pao.  Eep.  729;   Cache  La  Poudre     priator,  see  Sees.  776-782. 
etc.  Co.  v.  Hawley,   43  Colo.  32,  95 
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valid  appropriation,  distinct  notice  is  given  to  all  that  not  only  is 
so  much  water  withdrawn  from  the  public  supply,  hut  that  its 
appropriation  is  such  that  it  can  not  be  appropriated  a  second 
time  or  any  rights  gained  therein  by  later  comers.  But,  on  the 
other  hand,  if  the  water  of  the  first  appropriator  is  for  running  a 
mill  or  for  some  use  which  does  not  consume  the  water,  the  same 
notice  is  given  to  all  by  this  use,  that  the  same  water  may  be 
again  appropriated  either  for  other  mills,  or  it  may  be  appropriated 
lower  down  the  stream  for  irrigation  or  for  some  other  beneficial  use 
or  purpose.  And  after  this  notice  has  been  given  of  the  extent  of 
the  water  consumed  by  the  prior  appropriator,  he  can  not  change 
his  use  after  the  rights  of  the  subsequent  appropriators  have 
vested  to  irrigation  or  to  some  other  use  which  will  consume  all  of 
the  water.15 

Upon  the  other  hand,  where  no  greater  quantity  of  water  is  taken 
after  the  change,  measured  either  by  time  or  quantity,  it  makes  no 
difference  to  others  that  the  water  is  more  economically  used  and  ex- 
tended over  a  greater  acreage.  ^^ 

In  general  it  may  be  said  that  where  the  new  use  of  the  water 
required  a  less  quantity  than  the  old  use,  the  change  may  be  made 
unless  .other  elements  of  injury  enter  into  the  proposition.  Hence, 
a  change  may  be  made  from  the  use  for  irrigation,  mining,  or  man- 
ufacturing where  practically  all  of  the  water  is  consumed  to  the 
development  of  electrical  power,  where  very  little  is  consumed.  ^'^ 

15  Tor  the  rights  of  the  subsequent  MoKinney  v.   Smith,   21   Cal.   374,   1 

appropriators,  see  Sees.  783-789.  Morr.  Min.  Bep.  650;  Atchison  v.  Pe- 

See  Last  Chance  M.  Co.  v.  Bunker  terson,  1  Mont.  561,  87  TT.  8.  20  "Wall. 

Hill  etc.  M.  Co.,  49  Fed.  Eep.  430.  507,  22  L.  Ed.  414,  1  Morr.  Min.  Eep. 

A  change  of  purpose  which  would  583. 
increase  the  amount  of  water  diverted  is  Fulton   Irr.   D.    Co.   v.   Meadow 

will   not   be   allowed  as  against   sub-  Island  Irr.  Co.,  35  Colo.  558,  86  Pac. 

sequent    claimants    whose    rights    are  Bep.  748;  Fort  Lyon  C.  Co.  v.  Chew, 

injured  thereby.     See  Nevada  W.  Co.  33  Colo.  392,  81  Pac.  Eep.  37;  Platte 

V.  Powell,  34  Cal.   109,  91  Am.  Dee.  Val.  Irr.  Co.  v.  Central  Trust  Co.,  32 

685,  4  Morr.  Min.  Eep.  253;  Ortman  Colo.   102,   75  Pac.  Eep.   391;    Cache 

V.  Dixon,  13  Cal.  33 ;  Higgius  v.  Baker,  La   Poudre   Irr.   Co.   v.   Larimer   etc. 

42  Cal.  233;  Davis  v.  Gale,  32  Cal.  26,  Co.,  25  Colo.  144,  53  Pac.  Bep.  318, 

91  Am.  Dec.  554,  4  Morr.  Min.  Eep.  71  Am.  St.  Eep.  123;  affirming  Id.,  8 

604;  Lobdell  v.  Simpson,  2  Nev.  274,  Colo.  App.  237,  45  Pac.  Eep.  525. 
90  Am.  Dec.  537;  Barnes  v.  Sabron,  1 7  Thompson    v.     Pennebaker,     173 

10  Nev.  217,  4  Morr.  Min.  Eep.  673;  Fed.  Eep.  849,  97  C.  C.  A.  591. 
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§  871.  Changes  in  the  use  and  the  place  of  use — Statutes  au- 
thorizing and  restricting. — The  statutes  of  the  various  States 
vary  greatly  upon  the  subject  of  the  change  of  the  use  of 
the  water  and  the  place  of  use.  Some  provide  simply  that  the 
right  is  given  if  others  are  not  injured  by  the  change,  of  which  the 
statute  of  California  is  an  example.  ^  Others  provide  for  the  right 
upon  the  approval  of  certain  officers  or  the  Court,  and  also  in  order 
to  effect  the  right  to  change  the  plg^e  of  use  certain  formalities  and 
proceedings  must  be  gone  through.  Of  this  class  the  statutes  of 
Colorado  are  an  example. ^  Other  States  have  endeavored  by  statute 
to  make  a  water  right  an  inseparable  appurtenance  to  a  certain 
tract  of  land,  inherent  in  that  tract  only,  and  to  be  used  only  on 
that  tract,  and  that,  too,  whether  the  land  needs  it  or  not,  and  if  the 
owner  thereof  attempts  to  change  the  place  of  use  to  another  tract 
owned  by  him,  or  to  sell  the  water  right  to  another  person  separate 
and  apart  from  the  land  for  use  on  his  land,  it  works  either  an 
abandonment  or  forfeiture  of  the  water  right.  Wyoming  was  the 
first  State  to  lead  off  on  this  attempt  to  make  a  water  right  an 
inseparable  appurtenance  to  a  certain  tract  of  land.  It  was  fol- 
lowed by  Idaho,  and  in  a  modified  form  by  Nebraska,  Nevada,  North 
Dakota,  Oklahoma,  South  Dakota,  and  Utah.^ 

"When  some  of  these  statutes,  attempting  to  restrict  the  change 
in  the  place  of  use,  reached  the  courts  they  did  not  always  meet 
with  the  consideration  or  construction  that  their  engineer  pro- 
genitors expected.  In  Colorado,  where  a  mode  of  procedure  was 
prescribed,  it  was  held  that  the  statute  was  purely  remedial,  as  the 
right  to  make  the  change  of  the  place  of  use  was  one  of  the  inherent 
rights  of  property,  and  is  one  of  the  incidents  of  ownership,  and 
exists  independent  of  the  statute,  and  that  the  only  limitation  upon 
it  is  that  the  rights  of  others  must  not  be  injured  by  the  change.* 

1  See  See.  1412,  Civil  Code  of  Cal.,  3  For   the   statutes   of   the   various 

2  Kerr's  Cyc.  Codes,  p.  1153.     It  is      States    upon    this    subject,    see    Part 
to  be  noted  that  this  statute  is  silent      XIV. 

upon  the   question   of  the  change   of  *  See  Lower  Latham  D.  Co.  v.  Bijou 

the  use,  and  only  provides   for  changes  Irr.  Co.,  41  Colo.  212,  93  Pac.  Bep. 

in    the    point    of    diversion,    and   the  483;   New  Cache  La  Poudre  Irr.  Co. 

place  of  use.  v.   Water    Supply   etc.    Co.,    29   Colo. 

2  See  Sess.  Laws  Colo.  1899,  p.  235,  469,  68  Pac.  Rep.  781 ;  Wadsworth  y. 
Chap.  105;  Rev.  Stat.  1908,  Sec.  3226;  Brown,    39    Colo.   57,    88   Pac.   Rep. 

3  Colo.  Stat.  Ann.,  Sec.  3226.  1060, 
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In  Nebraska  it  was  held  to  the  same  effect,  but  that  while  a  prior 
appropriator  may  change  the  place  of  the  use  of  the  water,  he  can 
only  do  so  under  the  permission  and  subject  to  the  administrative 
control  of  the  board  of  irrigation.  ^  In  the  State  of  Arizona  the 
water  appropriated  need  not  be  applied  to  the  same  tract  of  land, 
although  under  the  statutes  of  the  old  Territory  the  original  appro- 
priations must  have  been  made  in  connection  with  some  definite 
tract  of  land.^  In  Oregon  it  is,  however,  held  that  a  prior  appro- 
priator is  not  entitled  to  use  the  water  on  lands  other  than  those 
for  whose  benefit  the  appropriation  was  made.'^ 

But  it  was  the  statutes  of  Wyoming  and  Idaho,  whose  legislatures 
attempted  to  pass  the  most  drastic  measures,  especially  upon  the 
subject  of  the  forfeiture  of  the  water  right  unless  it  was  used  upon 
a  certain  tract  of  land  for  which  it  was  originally  appropriated, 
which  met  with  the  greatest  objection  when  they  came  to  be  con-, 
strued  by  the  courts.  In  Idaho,  in  the  face  of  the  statute,  the 
Supreme  Court  holds  that  appropriators  of  water  acquire  such  a 
property  right  to  the  use  of  the  water  that  they  may  transfer  it  to 
other  lands  than  the  land  for  which  it  was  appropriated,  or  that 
they  may  sell  the  right  separate  from  the  land  to  others  who  may- 
transfer  the  water  to  other  lands.^  In  "Wyoming,  the  statute  met 
with  a  similar  fate  by  a  similar  ruling  of  the  Supreme  Court ;  and 
when  it  was  urged  by  the  engineer,  who  in  effect  tried  the  ease  for 
the  defendant  and  whose  views  were  urged  upon  the  Supreme 
Court  in  behalf  of  the  appellant  as  of  greater  weight  than  the  views 
of  the  Court,  on  account  of  a  greater  practical  experience  in 
irrigation  matters,®  that  to  permit  the  sale  of  a  water  right  separate 

B  Farmers'   Irr.   Co.   v.   Gothenberg  7  Ison  v.  Sturgill,  57  Ore.  109,  109 

Irr.  Co.,  73  Neb.  223,  102  N.  W.  Eep.  Pac.  Eep.  579,  110  Pac.  Kep.  535 ; 
4g7  Whited  v.  Cavin,  55  Ore.  98,  105  Pac. 

See,    also.    Farmers'    Irr.   Dist.   v.  ^^P-   39^- 

Frank,  72  Neb.  136,  100  N.  W.  Bep.  « ^ard    v.    Boise   City    etc     Co.,    9 

„o^     '                  m  •  L  ^      i      n       Q^  Idaho  589,  76  Pac.  Rep.  331,  65  L.  E. 

286;   Clague  v.  Tn-State  etc.  Co.,  84  '^^.^^             '^     ^^'             ^^ 

Neb.   499,   121   N.   W.  Eep.   570,   133  ^^^^^  3'^^  ^^  ^^^   ^^   2^^  3^5 .  'j^^.. 

Am.  St.  Eep.  637.  j^^.  ^    jj^jg^^   ^^   j^j,p   ^g;^^   gg   p^^^ 

6  Biggs   V.   Utah   etc.   Co.,   7   Ariz.  ^^^   ggg^  jy  L   E.  A.,  N.  S.,  86. 
331,  64  Pae.  Eep.  494;  Slosser  v.  Salt  9  ggg  opinion  in  Johnston  v.  Little 

Eiver  etc.  Co.,   1  Ariz.  376,   65  Pac.  Horse  Cr.  Irr.  Co.,  13  Wyo.  208,  79 

Eep.  332 ;  Gould  v.  Maricopa  etc.  Co.,  Pae.  Eep.  22,  70  L.  E.  A.  341,  110 

8  Ariz.  429,  76  Pac.  Eep.  598.  Am.  St.  Eep.  986. 
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from  the  land  would  be  a  source  of  litigation,  Mr.  Justice  Potter 
in  delivering  the  opinion  of  the  Court,  very  aptly  .said:  "It  may 
be  accepted  as  true  that  the  rule  permitting  the  sale  of  a  water 
right  separate  from  the  land  has  been  the  source  of  litigation.  But 
that  affords  no  sufficient  reason  for  destroying  property  rights.  We 
can  not  agree  that,  in  order  to  discourage  litigation  or  render  it 
impossible,  the  courts  should  devest  the  citizen  of  his  property."  ^o 
We  shall  have  more  to  say  upoif  this  subject  when  we  come  to  the 
discussion  of  appurtenances.  ^^  We  are  in  hearty  accord  with  the 
ruling  both  of  the  Idaho  and  Wyoming  courts.  A  water  right 
may  be  an  appurtenance  to  a  certain  tract  of  land,  but  it  can  not 
be  made  an  inseparable  appurtenance,  for  the  many  reasons  given 
in  a  subsequent  portion  of  this  work.  12 

§  872.  Changes  on  sale — ^Rights  of  the  purchasers. — ^As  we  shall 
discuss  in  a  subsequent  portion  of  this  work,  in  all  jurisdictions 
water  rights  acquired  by  appropriation  are  such  property  rights 
that  they  may  be  sold  and  transferred  by  the  appropriators  to 
others,  who  in  turn  may  again  sell  and  transfer  them.^  Again,  in 
most,  if  not  in  all  jurisdictions,  where  the  acquisition  of  water 
rights  were  for  the  irrigation  of  certain  definite  tracts  of  land,  they 
may  be  sold,  separate,  and  apart  from  the  land  for  which  the  water 
was  appropriated.  It  is  true  that  in  certain  States  an  attempt 
has  been  made  by  legislation  to  prevent  this,  but  even  in  the  face 
of  this  the  courts  have  held  that  a  water  right  could  not  be  made 
an  inseparable  appurteniance,  and  that  in  the  face  of  the  statutes 
they  might  be  sold  separate  and  apart  from  the  land.^  Upon  the 
sale  and  transfer  of  a  water  right  the  purchaser  is  vested  with  the 
same  right  to  change  the  point  of  diversion,  the  place  of  use,  and 
the  use  or  purpose  of  the  appropriation  itself  as  the  original  appro- 
priator  had,  but  no  more;  and  the  vested  rights  of  others  must 

10  See,  also,  McPhail  v.  Forney,  4  1  For  the  sale  of  water  rights,  see 
Wyo.  566,  35  Pae.  Eep.  773;   Frank      Sees.  994-1032. 

V.  Hicks,  4  Wyo.  502,  35  Pae.  Eep.  2  Statutes  authorizing  and  restriet- 

475,  1025.  ing  changes  in  use  and  place  of  use, 

11  See  Sees.  1005-1018.  see  Sees.  871,  1015. 

Water  right  as  an  inseparable  ap-  That  a  water  right  can  not  be  made 
purtenance,  see  Sees.  1015,  1016.  an  inseparable  appurtenance,  see  Sees. 

12  See  Sees.  1015,'  1016.  1015,  1016. 
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not  be  materially  injured  by  the  change.^  As  was  well  said  by  the 
Wyoming  Court :  "The  only  limitation  upon  the  right  of  sale  of  a 
water  right  separate  from  the  land  to  which  it  was  first  applied,  and 
to  which  it  has  become  appurtenant,  laid  down  by  any  of  the  au- 
thorities, is  that  it  shall  not  injuriously  affect  the  rights  of  other 
appropriators.  In  other  words,  the  burden  upon  the  use  must  not 
be  enlarged  beyond  that  which  rested  upon  it  under  the  original 
appropriation,  and  while  in  the  hands  of  the  original  appropriator 
as  he  was  entitled  to  and  did  use  it. "  * 

The  use  of  the  water  can  not  be  enlarged-  so  that  more  water  is 
diverted  by  the  purchaser  than  was  permitted  by  the  original  appro- 
priator. 


3  For  the  right  of  the  original  ap- 
propriator to  make  changes,  see  the 
previous  sections,  857-871. 

i  Johnston  t.  Little  Horse  Cr.  Irr. 
Co.,  13  Wyo.  208,  97  Pac.  Eep.  22, 
70  L.  E.  A.  341,  110  Am.  St.  Eep. 
986. 

See,  also,  Strickler  v.  Colorado 
Springs,  16  Colo.  61,  26  Pac.  Eep.  313, 
25  Am.  St.  Eep.  245. 

The  purchaser  may  transfer  the 
water  to  other  lands,  so  long  as  the 
change  does  not  interfere  with  the 
right  of  others.  Hard  v.  Boise  etc. 
Co.,  9  Idaho  589,  76  Pao.  Eep.  331, 
65  L.  E.  A.  407. 

See,  also.  Cache  La  Poudre  Irr. 
Co.  V.  Larimer  &  Weld  Ees.  Co.,  25 
Colo.  144,  53  Pac.  Eep.  318,  71  Am. 
St.  Eep.  123;  affirming  Id.,  8  Colo. 
App.  237,  45  Pac.  Eep.  525;  Prank 
v.  Hieks,  4  Wyo.  502,  35  Pac.  Eep. 
475,  1025;  McPhail  v.  Porney,  4  Wyo. 
556,  35  Pac.  Eep.  773;  Crippen  v. 
Comstock,  -17  Colo.  App.  89,  66  Pac. 
Eep.  1074;  Boise  etc.  Co.  v.  Stewart, 
10  Idaho  38,  77  Pac.  Eep.  25,  325; 
Smith  V.  Denniff,  23  Mont.  65,  57  Pac. 
Eep.  557,  50  L.  E.  A.  737;  Bessemer 
etc.  Co.  V.  Woolley,  32  Colo.  437,  76 
Pac.  Eep.  1054,  105  Am.  St.  Eep.  91; 
97 — Kin.  on  Irr. 


Clague  T.  Tri-State  etc.  Co.,  84  Neb, 
499,  121  N.  W.  Eep.  570,  133  Am, 
St.  Eep.  637;  Dodge  v.  Harden,  7  Ore. 
456,  1  Morr.  Min.  Eep.  63;  Seven 
Lakes  etc.  Co.  v.  New  Loveland  etc. 
Co.,  40  Colo.  382,  93  Pac.  Eep.  485, 
17  L.  E.  A.,  N.  S.,  329;  Cave  v. 
Crafts,  53  Cal.  135;  Coonradt  v.  Hill, 
79  Cal.  593,  21  Pac.  Eep.  1099; 
Crooker  v.  Benton,  93  Cal.  365,  29 
Pac.  Eep.  953;  Smith  v.  Corbit,  116 
Cal.  587,  48  Pae.  Eep.  725;  Mount 
Carmel  etc.  Co.  v.  Webster,  140  Cal. 
183,  73  Pae.  Eep.  826;  Tucker  v. 
Jones,  8  Mont.  225,  19  Pac.  Eep. 
571,  Sweetland  v.  Olsen,  11  Mont.  27, 
27  Pac.  Eep.  339;  Simmons  v.  Win- 
ters, 21  Ore.  35,  27  Pae.  Eep.  7,  28 
Am.  St.  Eep.  727 ;  Coventon  v.  Seuf  ert, 
23  Ore.  548,  32  Pac.  Eep.  508 ;  Turner 
V.  Cole,  31  Ore.  154,  49  Pac.  Eep.  972 ; 
Snyder  v.  Murdoek,  20  Utah  419,  59 
Pac.  Eep.  91;  Pisher  v.  Bountiful 
City,  21  Utah  29,  59  Pac.  Eep.  520; 
Toyaho  etc.  Co.  v.  Hutchins,  21  Tex. 
Civ.  App.  274,  52  S.  W.  Eep.  101. 

See,  also,  for  sale  and  conveyance 
of  water  rights  and  rights  of  pur- 
chaser. Sees.  1030,  1031. 

For  water  rights  as  appurtenances, 
see  Sees.  1005-1018. 
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§  873.  The  nature  and  extent  of  injuries  to  others  which  will 
prevent  changes. — A  water  right  being  a  property  right  of  the 
highest  order,  its  owner  may  do  what  ho  wishes  with  his  own,  in- 
cluding the  making  of  such  changes  as  he  sees  fit  to  make,  provided 
that  he  does  not  materially  injure  the  rights  of  others  in  making 
them.i  It  is  evident  that  no  general  rule  can  be  laid  down  which 
will  govern  every  change  attemf>ted,  but  that  whether  the  change 
should  or  should  not  be  allowed'is  a  question  of  fact  and  is  to  be 
determined  from  all  the  facts  and  circumstances  surrounding  each 
particular  case.  The  principal  question  to  be  determined  in  cases 
of  this  nature  is  whether  or  not  any  other  appropriator's  rights  are 
injured  by  the  change.  The  restriction  to  the  right  to  make  the 
change,  that  others  must  not  be  injured  by  the  change,  is  a  matter 
of  defense;  and,  therefore,  the  burden  of  proof  showing  that  in- 
juries have  been  done  to  the  rights  of  others  is  upon  the  one  seeking 
damages  for  injuries  actually  comimitted  or  seeking  an  injunction 
against  contemplated  injuries.^  There  is  no  presumption  that  a 
greater  quantity  of  water  was  diverted,  or  is  about  to  be  diverted, 
after  the  change  than  was  diverted  before,  even  if  the  water  is  used 
to  irrigate  a  greater  acreage  after  the  change  than  it  irrigated 
before ;  ^  nor,  under  this  state  of  facts,  will  it  be  presumed  that  the 
vested  rights  of  others,  have  been  or  will'be  injured  by  the  change.* 

1  That  a  water  right  is  a  property  gate  into  the  new  headgate  and  new 

right,  see  Sees.   768-771.  ditch,   upon   a   greater   acreage,   does 

A  priority  to  the  use  of  water  is  a  not  even  presumptively  establish  that 

property  right,  and  its  character  and  more  water,  measured  in  time  or  quanr 

method  of  use  may  be  changed,  pro-  tity,  will  be  used  than  was   diverted 

vided  sueh  change  does  not  injuriously  through    the    original    headgate,    nor 

affect    the    rights    of    others.      Seven  will  it  presumptively  establish  injury 

Lakes  Res.  Co.  v.  New  Loveland  etc.  to  the  vested  rights  of  others."    Ful- 

Co.,  40  Colo.  382,  93  Pac.  Eep.  485,  ton   etc.   Co.   v.   Meadow   Island   Irr. 

17  L.  E.  A.,  N.  S.,  329.  Co.,  35  Colo.  558,  86  Pac.  Eep.  748. 

See,  also,  Lower  Latham  D.  Co.  v.  See,  also,  Platte  Valley  Irr.  Co.  v. 

Bijou  Irr.  Co.,  41  Colo.  212,  93  Pac.  Central  Trust  Co.,  32  Colo.     102,  75 

Eep.  483.  Pac.  Eep.  391;   Fort  Lyon  C.  Co.  v. 

2Lorenz  v.  Jacobs,  98  Cal.  332,  33  Chew,  33  Colo.  392,  81  Pac.  Eep.  37; 

Pac.  Eep.  119.  Cache  La  Poudre  Irr.  Co.  v.  Larimer 

See,  also,  for  injuries  and  the  reme-  etc.  Co.,  25  Colo.   144,  53  Pac.  Eep. 

dies  therefor.  Chaps.  81-83.  318,  71  Am.  St.  Eep.  123 ;  affirming  Id., 

3  "The   mere   fact   that   it   is   the  8  Colo.  App.  237,  45  Pac.  Eep.  525. 
intention  of  the  appellee  to  apply  the         4  See  eases  cited  supra. 
water,  diverted  from  its  original  head- 
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The  injury  to  the  rights  of  others  must  be  proven  as  is  any  other 
fact  by  the  party  alleging  the  injury. 

Upon  the  question  of  the  extent  of  an  injury  to  the  vested  rights 
of  others,  vyhich  must  exist  before  any  change  is  prevented,  we  will 
say  in  general  here  that  it  must  be  of  such  a  nature  that  it  is  a 
real  substantial  injury  and  seriously  affecting  the  rights  of  others. 
A  mere  fanciful  or  trifling  injury  will  not  prevent  the  change.^ 

B  Foi  injuries  and  remedies  therefor,  See  Chaps.  81-83. 


CPIAPTER  49. 

ECONOMICAL.   USB   AND    THE    SUPPRESSION    OF  WASTE. 

f  874.  Scope  of  chapter. 

§  875.  At  an  early  day  settlers  had  little  knowledge  as  to  economical  use 

of  the  water.  » 

§  876.  At  an  early  day  the  courts  had  little  knowledge  as  to  economical 

use. 
§  877.  Quantity  of  water  limited  to  amount  needed  and  economically  used. 
§  878.  Quantity  of  water  limited  by  claim. 

§  879.  Quantity  of  water  limited  by  special  purpose  for  which  appropria- 
tion is  made. 
§  880.  Capacity  of  ditch  or  canal. 
§  881.  Early  rule  as  to  the  capacity  of  ditch  as  related  to  the  quantity  of 

water  appropriated. 
§  882.  Modem  rule  as  to  the  capacity  of  ditch  as  related  to  quantity  of 

water  appropriated. 
I  883.  Quantity  of  water  limited  by  size  of  ditch. 
§  884.  Capacity  of  ditch  or  canal — Rule  in  adjudicating  priorities. 
§  885.  Quantity  of  water  limited  to  that  economically  used. 
§  886.  Quantity  of  water — Appropriations  for  future  use  for  irrigation. 
§  887.  Appropriator  not  always  limited  to  first  amount  used. 
§  888.  Measurement  of  water. 

§  889.  Measurement  of  water — ^Early  standard  the  miner's  inch. 
§  890.  Measurement  of  water — The   miner's   inch   as   prescribed   by   the 

statutes. 
§  891.  Measurement  of  water — ^Miner's    inch    not    a    safe    or    accurate 

standard. 
§  892.  Measurement  of  water — The  second  foot — Of  what  it  consists. 
§  893.  Measurement  of  water — The  second  foot — ^Its  use  as  a  unit  of  flow. 
§  894.  Measurement  of  water — The  acre  foot — Of  what  it  consists  and  its 

adoption  as  a  unit  of  quantity. 
§  895.  Measuring  water — Devices  for — The  weir. 
§  896.  Devices  for  measuring  water — Different  kinds  of  weirs  used — The 

Cippoletti  weir. 
§  897.  Devices  for  measuring  water — ^The  flume, 
§  898.  Other  devices  for  measuring  water. 
§  899.  The  velocity  of  approach — Formulas  for  computing. 
§  900.  Evidence  of  the  measurement  of  water  before  the  courts. 
§  901.  Scientific  investigations  tending  toward  economical  use. 
i  902.  Duty  of  water— Definition. 
§  903.  Duty  of  water — Too  high,  should  not  be  required  at  expense  of 

success. 
§  904.  Duty  of  water — How  essential  duty  is  determined. 

(1540) 
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§  905.  Duty  of  water — Power  of  court  to  fix. 
§  906.  Duty  of  water — Minimum  duty  as  fixed  by  statute. 
§  907.  Duty  of  water — Relation  to,  of  natural  losses  in  transit. 
§  908.  Duty  of  water — Point  where  water  must  be  measured. 
§  909.  Rotation  as  a  matter  of  economy. 

§  910.  Rotation  as  a  matter  of  economy — The  law  as  applied  to  the  sub- 
ject. 
§  911.  Wasting  water — The  need  of  suppression  of. 
§  912.  Wasting  water — What  act  constitutes — ^Excessive  diversion. 
§  913.  Wasting  water — Defective  appliances  for  conducting. 
§  914.  Wasting  water — By  application  to  land  of  extravagant  amounts. 
§  915.  Wasting  water — Influence  of  statutes  upon  the  waste  of  water. 
§  916.  Wasting  water — ^Duty  of  the  courts  to  suppress. 

§  874.  Scope  of  chapter. — In  this  chapter  we  will  treat  of  the 
quantity  of  water  which  may  be  diverted  under  an  appropriation 
of  the  same  for  a  given  purpose,  how  the  water  is  measured,  the 
duty  of  water  essential  to  the  successful  cultivation  of  land,  and 
how  the  water  must  be  used  economically  and  without  waste,  and 
with  general  respect  to  the  rights  of  others.  The  subject  of  wasting 
water  will  also  be  treated,  and  the  methods  of  preventing  waste, 
and  the  effect  where  the  water  is  wasted.^  The  economical  use 
of  percolating  or  underground  waters  will  be  discussed  in  a  future 
chapter,  in  order  that  those  subjects  may  be  discussed  together.^ 

§  875.  At  an  early  day  settlers  had  little  knowledge  as  to 
economical  use  of  the  water. — The  time  has  passed  in  the  history 
of  irrigation  and  water  rights  when  an  appropriator  can  lawfully 
claim  aU  the  water  in  sight  by  virtue  of  his  appropriation,  or  as 
was  recently  said  in  an  Oregon  case,i  "To  keep  all  you  get,  and 
get  all  you  can."  Even  though  prior  in  time  to  all  others,  unless 
all  of  the  water  claimed  is  actually  applied  economically  and  with- 
out waste  to  the  beneficial  use  for  which  it  is  claimed,  it  is  held  in 
most  jurisdictions  that  as  to  the  surplus  not  so  used  there  is  no  ap- 
propriation. 

As  the  population  of  this  Western  country  has  increased  and 
the  demand  for  water  has  correspondingly  increased,  the  principle 
of  "beneficial  use"  is  becoming  each  year  in  all  jurisdictions  more 

1  For  the  wasting  of  water,  see  waters,  see  Chaps.  59-62,  Sees.  1148- 
Secs.   911-916.  1211. 

a  For  subterranean  or  undergroimd  i  Andrews   v.   Donnelly,   Ore. 

,  116  Pae.  Eep.  569. 
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and  more  strictly  enforced.  More  stringent  regulations  may  still 
be  made  in  certain  jurisdictions,  which  will  benefit  not  only  those 
who  at  present  have  water  rights  in  certain  streams,  but  also  those 
subsequent  who  need  the  water  and  desire  to  appropriate  sufficient 
for  their  purposes.  There  are  many  appropriators  who  still  de- 
mand the  amount  of  water  claimed  by  them  at  first,  although  the 
amount  is  many  times  more  than  was  originally  or  is  now  needed 
by  them  for  the  purpose  to  which  they  apply  it.  At  an  early  day, 
and  when  they  first  made  the  appropriation,  the  settlers  had  no 
knowledge  whatever  of  the  proper  amount  of  water  necessary  to 
irrigate  certain  tracts  of  land ;  and  there  was  at  that  time  an  entire 
absence  of  written  authority  from  which  they  could  learn,  and 
water  then  being  plentiful,  it  followed,  as  a  matter  of  course,  that 
the  settlers  claimed  extravagant  amounts,  and  also  used  very  waste- 
ful methods  in  the  diversion  and  use  of  it.2  Many  of  them  still 
keep  up  those  methods,  notwithstanding  that  it  has  been  demon- 
strated by  practical  experience  and  scientific  experiments  as  to  the 
"duty  of  water"  that  by  so  doing  they  are  raising  smaller  and 
poorer  crops  than  they  could  raise  by  using  the  water  more  spar- 
ingly. In  many  places  it  has  been  shown  that  from  a  given  amount 
of  water  five  or  six  times  as  much  land  could  be  irrigated  than 
had  been  thought  possible  in  early  days,  and  with  much  better 
results.  Then,  again,  there  is  another  subject  which  must  be  men- 
tioned in  this  connection.  In  the  earlier  days  the  lower  lands,  or 
those  nearest  the  streams,  were  usually  settled  upon.  The  higher, 
or  bench  lands,  were  considered  only  fit  for  grazing.  During  the 
later  years  these  lands  are  also  being  cultivated  and  irrigated,  and 

2  ' '  When  irrigation  first  began,  lit-  lavish   prodigality.     Ditches   diverted 

tie  attention  was  paid  to  the  econom-  more    water    than    was    used.      Their 

ieal  use  of  water  or  to  the  just  division  owners  claimed  more  than  they  could 

of  rivers  among  irrigators.     The  area  divert,  while  decrees  gave  appropria- 

watered  was  so  small  that  the  owners  tors   titles   to    more    water    than   the 

of   ditches   did   not  need  to   consider  ditches   could  carry  and   many  times 

how  much  was  used  or  how  much  was  what  the  highest  flood  could  supply, 

wasted.     They  had  all  they  wanted,  Little  was  known  of  the  quantity  of 

and  because  it  cost  nothing  and  they  water  needed  to   irrigate  an  acre   of 

were  free  to  take  it  as  they  pleased  land,  and  in  the  absence  of  such  in- 

they    failed    to    realize    its     coming  formation  the  ignorance  and  greed  of 

scarcity     and      importance.        Every  the   speculative   appropriator   had   its 

transaction  which  had  to  do  with  the  opportunity. ' '    Elwood  Mead  in  U.  S. 

disposal  of  streams  was  marked  by  a  Dept.  of  Agriculture,  Bulletin  86,  p.  15. 
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the  seepage  from  the  upper  lands  affects  the  quantity  of  the  water 
now  needed  by  those  lands  lying  under  them.  Not  near  the  amount 
of  water  is  needed  now  as  was  actually  needed  at  first  to  irrigate 
these  lower  lands.  Then,  again,  the  changes  in  the  conditions  in  the 
land  itself  also  have  had  its  effect  upon  the  amount  needed.  As  the 
land  becomes  covered  with  trees  and  vegetation  from  the  effects 
of  cultivation  and  irrigation,  it  does  not  require  the  same  amount 
of  water  as  at  first.^  As  a  general  thing,  all  of  these  influences  tend 
to  lessen  the  lawful  claims  of  the  early  settler,  as  he  can  only  claim 
the  amount  which  he  actually  applies  to  some  beneficial  use  or  pur- 
pose. But  in  many  localities  throughout  this  "Western  country 
there  are  those  who  still  claim  the  amount  of  water  originally 
diverted  by  them,  even  to  the  injury  of  their  own  lands.  It  seems 
as  though,  if  they  can  get  the  water  originally  claimed  by  them,  or 
an  extra  amount  of  water,  that  they  had  rather  raise  cat  tails  and 
tules  than  to  raise  useful  crops.  But  by  the  strict  enforcement  of 
the  rule  that  only  such  quantity  of  water  can  be  claimed  unde,r  an 
appropriation  as  is  actually  applied  to  a  useful  purpose,  and  that 
the  surplus  over  and  above  that  amount  is  subject  to  appropriation 
by  others,  the  days  of  "the  dog-in-the-manger"  *  or  the  water  hog — 
to  be  more  accurate,  as  he  not  only  prevents  others  from  being 
benefited,  but  injures  himself  by  so  doing — are  numbered. 

§  876.  At  an  early  day  the  cotirts  had  little  knowledge  as  to 
economical  use. — Owing  to  the  general  lack  of  knowledge  upon 
the  subject,  the  courts  were  as  ignorant  as  to  the  essential  amount 
of  water  to  successfully  irrigate  a  given  tract  of  land  as  were  the 
settlers  and  practical  irrigators.  That  this  was  the  case  one  has 
but  to  examine  some  of  their  early  decrees  adjudicating  water  rights 
to  various  users.     There  being  at  this  time  no  accurate  method  in 

3  ' '  Again,  it  has  been  so  often  dem-  318,  95  Pac.  Rep.  732,  98  Pac.  Eep. 

onstrated  as   to   become  a  matter  of  1083,  102  Pac.  Eep.  728. 

common   knowledge   that   lands  after  See,  also,  U.  8.  v.  Conrad  Invest, 

years  of  irrigation  do  not  require  the  Co.,  156  Ped.  Eep.  123. 

amount  which,  when  first  applied,  was  4  An  expression  used  by  Mr.  Chief 

essential    to    the    successful    growing  Justice  Sanderson  in  the  case  of  Ne- 

of   crops   thereon.      This   law   of   Na-  vada   etc.   Co.  v.   Kidd,   37   Cal.   282, 

ture,  added  to  the  improved  methods,  309,  and  also  used  by  Judge  Hawley 

greatly  reduces  the  quantity  now  re-  in  the  case  of  Union  M.  &  M.  Co.  v. 

quired."     Hough   v.   Porter,   51   Ore.  Dangberg,  81  Fed.  Eep.  73. 
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practice  for  the  measurement  of  water,  either  of  the  amounts  flow- 
ing in  the  streams  or  the  amounts  diverted  and  used,  and  where 
any  measurements  were  attempted  at  all,  the  miner's  inch  being 
used,i  which  at  best  is  a  most  inaccurate  method  of  measurement, 
it  is  not  to  be  wondered  at  that  many  of  the  early  decrees  adjudi- 
cating the  rights  of  the  various  appropriators  from  certain  streams 
were  usually  indefinite  as  to  the  amounts  of  water  allowed,  were 
often  inconsistent  with  other  decrees  rendered  by  the  same  Court 
relative  to  the  waters  of  the  same  stream,  many  times  inconsistent 
with  themselves  and  the  facts  as  disclosed  by  the  evidence,  often- 
times ridiculous,  and  are  now  treated  as  legal  curiosities.  Of 
course,  the  courts  have  to  decide  cases  upon  the  weight  of  the  evi- 
dence presented  before  them,  and  there  being  no  evidence  or  no 
reliable  evidence,  upon  the  quantity  of  water  essential  to  irrigate 
a  certain  tract  of  land,  they  oftentimes  decided  the  question  upon 
their  best  judgment,  which  was  sometimes  right  and  sometimes 
wrong,  and  oftentimes  gave  excessive  amounts  of  water  for  the  area 
to  be  irrigated.  There  is  no  better  example  of  this  subject  than 
that  of  the  district  irrigated  by  the  Cache  la  Poudre  River,  in  Colo- 
rado. This  region,  as  we  have  seen  in  a  previous  section, ^  was 
settled  by  intelligent  Eastern  people.  A  high  standard  of  irriga- 
tion had  been  established,  and  excellent  methods,  for  that  period, 
had  already  been  employed,  both  in  the  distribution  of  the  waters 
from  the  stream  among  the  various  irrigators  and  in  their  applica- 
tion of  the  water.  Then  the  whole  matter  was  thrown  into  the 
court  for  the  adjudication  of  these  rights.  When  this  adjudication 
took  place  there  were  twenty-three  early  ditches,  which,  taken  to- 
gether, irrigated  about  1,000  acres  of  land.  These  ditches  were 
small,  and  could  not  do  more  than  irrigate  the  bottom  lands  along 
the  stream,  yet  their  combined  appropriations,  as  fixed  by  the  decree 
of  the  Court,  amounted  to  692  cubic  feet  per  second,  or  enough 
water  to  have  irrigated  41,520  acres  on  a  duty  of  water  of  sixty 
acres  per  cubic  foot  per  second,  or  more  than  forty  times  the  amount 
of  water  actually  used  under  the  then  wasteful  methods,  and  more 
than  one  hundred  times  the  water  actually  needed  under  the  meth- 
ods now  prevailing  on  the  same  stream.  The  mean  annual  flow  of 
the  Cache  la  Poudre  River,  as  taken  from  the  report  of  the  State 

1  For  measurement  of  water  by  the         2  See  Sees.  247,  248. 
miner's  inch,  see  Sees.  889-891. 
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engineer  of  Colorado  for  1889,  was  735  cubic  feet  per  second,  and 
for  1890  was  770  cubic  feet  per  second,  and  during  those  years  this 
volume  served  to  irrigate  139,000  acres  of  land.  This  was  a  duty  of 
water  of  189  acres  for  each  cubic  foot  of  water  per  second  in  1889, 
and  180  acres  in  1890.  The  Court  decree,  therefore,  gave  to  1,000 
acres  of  land  almost  as  much  water  as  now  serves  to  irrigate  nearly 
140,000  acres.3 

There  are  many  other  illustrations  of  the  extravagant  quantities 
of  water  which  were  awarded  by  the  courts  in  early  days,  all  owing 
to  the  lack  of  knowledge  of  the  actual  necessities  of  irrigation,  both 
upon  the  part  of  the  witnesses  who  testified  in  these  cases  and  upon 
the  part  of  the  courts  which  rendered  the  decrees.  But  two  more 
examples  will  suffice,  the  case  of  Hillman  v.  Hardwick,*  de- 
cided by  the  Supreme  Court  of  Idaho  in  1891,  and  one  of 
more  recent  date,  decided  by  the  Supreme  Court  of  Oregon.  In 
Idaho  the  testimony  before  the  trial  court  was  to  the  effect  that 
the  entire  flow  of  the  stream  was  about  100  inches  of  water. 
The  District  Court  decreed  to  the  various  parties  the  amount  of 
370  inches  during  the  early  part  of  the  irrigating  season  to  June  15, 
and  smaller  amounts  later  as  the  volume  of  the  water  decreased, 
and  in  making  the  decree  entirely  disregarded  the  priority  of  the 
plaintiff  to  the  amount  of  125  inches.  The  Supreme  Court,  in  set- 
ting aside  the  decree  and  awarding  the  plaintiff  the  prior  right  up 
to  125  inches,  by  Mr.  Justice  Huston,  said :  ' '  The  individual  who 
causes  two  blades  of  grass  to  grow  where  but  one  grew  before  is 
held  in  highest  emulation  as  a  benefactor  of  his  race.  How,  then, 
shall  we  rank  him  who,  by  judicial  fiat  alone,  can  cause  400  inches 
of  water  to  run  where  Nature  only  put  100  inches?  (We  veil  our 
faces,  we  bow  our  heads  before  this  assumption  of  judicial  power  and 
authority.)  .  .  .  Evidently  the  (district)  Court  assumed  that 
Gooseberry  Creek  was  as  inexhaustible  as  the  widow's  cruse,  or  else 
that  its  decree  possessed  the  potency  of  Moses'  rod." 

Also,  in  a  recent  Oregon  case,^  the  trial  court  in  a  suit  awarded 

3  See  Boyd's  History  of  Greeley  and  gation  Papers,  U.  S.  Geological  Sur- 

the  Union  Colony,  pp.  124-126.  vey,  No.  9,  1897,  by  David  Boyd. 

See,  also,  U.  S.  Dept.  of  Agriculture,  As  to  the  duty  of  water,  see  Sees. 

Experiment  Stations  Bulletin  No.  86,  902-908. 

pp.  16,  17.  *  2  Idaho  255,  28  Pac.  Eep.  438. 

See,  also,  Water  Supply  and  Irri-  sWhited  v.  Cavin,  55  Ore.  98,  105 

Pac.  Eep.  396. 
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a  continuous  flow  of  seventeen  inches  per  acre  under  the  Oregon 
standard  of  a  six-inch  pressure.  This  was  considered  excessive  hy 
the  Supreme  Court,  which,  in  the  opinion,  said:  "A  flow  of  seven- 
teen inches,  therefore,  would  cover  an  area  equal  to  one  acre  to  a 
depth  of  twenty-flve  and  one-half  feet  each  month,  or  102  feet  in 
depth  (102  acre  feet)  during  an  irrigation  season  of  four  months. 
The  absurdity  of  such  a  quantity,  being  essential  to  the  proper  irri- 
gation of  lands,  is  manifest."  The  Supreme  Court  modified  the 
decree  of  the  lower  court  without  the  taking  of  additional  testi- 
mony. ^ 

"We  cite  these  instances  relative  to  the  early  decrees  of  the  courts 
simply  to  show  the  ignora6ce  which  universally  prevailed  through 
the  West  as  to  the  quantity  of  water  necessary  to  irrigate  a  given 
tract  of  land,  and  also  upon  the  question  of  the  measurement  of 
water '  generally.  In  following  sections  we  will  endeavor  to  trace 
the  results  of  modern  scientific  investigation  as  to  the  duty  of 
water, '^  and  the  more  modern  methods  of  measurement.^ 

§  877.  Quantity  of  water  limited  to  amount  needed  and  eco- 
nomically used. — As  we  have  seen  in  the  previous  portions  of  this 
work,  the  first  appropriator  is  entitled  to  the  use  and  enjoyment  of 
the  water  to  the  full  extent  of  his  original  appropriation,  ^  even  if 
it  takes  all  of  the  water  naturally  flowing  in  the  stream.^  He  is 
also  given  a  reasonable  time  within  which  to  apply  the  water  to 
the  purpose  for  which  the  appropriation  is  made.^  The  terms  used 
by  some  of  the  courts  in  some  of  their  early  decisions,  that  "the  first 
appropriator  has  a  prior  right  to  such  water  to  the  extent  of  his 
appropriation, ' '  *  and  later,  that  ' '  the  priority  of  right  is  limited 
to  the  amount  of  water  actually  appropriated  and  to  the  amount 
actually  needed"  ^  are  both  vague  and  indefinite  as  to  the  quantity 

6  See,  also,  for  decrees  of  Court,  For  reasonable  time,  see  Sees.  733- 
Chap.  78.  741. 

7  See  Sees.  902-908.  For    the    appropriation    for    future 

8  See  Sees.  889-900.  needs,  see  See.  740. 

1  See  Sees.  777-782.               '  4  Schilling  v.  Rbminger,  4  Colo.  100; 

2  See  Sees.  780,  781.  Coffin  v.  Left  Hand  D.  Co.,   6  Colo. 

3  For  time  within  which  to  eon-  443 ;  Thomas  v.  Guiraud,  6  Colo.  530. 
summate  an  appropriation,  see  Sees.  See,  also,  See.  777. 

725-728.  5  Nichols  v.  Mcintosh,  19  Colo.  22, 

34  Pac.  Eep.  278. 
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or  amount  of  water  which  can  be  lawfully  claimed  by  an  appro- 
priator  for  any  purpose  within  ' '  the  extent  of  his  appropriation. ' ' 
Therefore,  it  becomes  necessary  in  the  succeeding  sections  of  this 
chapter  to  ascertain  by  what  methods  and  upon  what  basis  the  extent 
of  a  prior  appropriator 's  right  to  the  use  of  a  certain  quantity 
of  water  for  a  given  purpose  is  to  be  determined. 

Upon  this  proposition  there  is  one  general  rule  which  may  now 
be  considered  as  settled  law  in  all  of  the  States  where  the  law  of 
appropriation  is  in  force,  and  that  is  that  the  quantity  of  water 
which  can  be  lawfully  claimed  under  a  prior  appropriation  is 
limited  to  that  quantity  or  amount  which  is  needed  and  within  the 
amount  claimed,  and  within  a  reasonable  time,  is  actually  and 
economically  applied  to  the  beneficial  use  or  purpose  for  which  the 
•appropriation  was  made  or  to  some  other  beneficial  use  or  purpose.^ 


6  For  the  right  to  change  use,  see 
Sees.  869-872. 

The  following  are  but  a  part  of  the 
cases  sustaining  the  proposition  that 
actual  beneficial  use  limits  the  amount 
of  water  which  may  be  taken  under  a 
prior  appropriation: 

Alaska. 

Ketchikan  Co.  v.  Citizens'  Co.,  2 
Alaska  120. 

Arizona. 

A  person  may  appropriate  to  his 
use  the  waters  of  a  non-navigable 
stream,  and  maintain  his  right  thereto 
against  everybody  to  the  extent  of 
his  use.  Others  may  appropriate  sub- 
ject to  his  right.  Clough  v.  Wing,  2 
Ariz.  371,  17  Pae.  Kep.  453;  Sullivan 
v.  Jones,  13  Ariz.  229,  108  Pac.  Eep. 
476. 

California. 

Civ.  Code  of  Cal.,  See.  1411. 

A  proprietor  of  a  water  right  is 
entitled  to  so  much  water  as  he  can 
put  to  a  useful  purpose  on  his  lands 
within  a  reasonable  time  by  the  use 
of  reasonable  diligence.  Senior  v.  An- 
derson, 115  Cal.  496,  47  Pac.  Eep. 
454;  Id.,  130  Cal.  290,  62  Pae.  Eep. 
563. 


See,  also,  Strong  v.  Baldwin,  137 
Cal*  432,  70  Pac.  Eep.  288;  Smith  v. 
Hawkins,  120  Cal.  86,  52  Pac.  Eep. 
139,  19  Morr.  Min.  Eep.  243;  Bled- 
soe V.  Decrow,  132  Cal.  312,  64  Pae. 
Eep.  397. 

The  extent  of  an  appropriation  is 
limited,  not  by  the  quantity  of  water 
diverted,  but  by  the  quantity  of  water 
which  is,  or  may  be,  applied  to  a  bene- 
ficial use.  Barrows  v.  Fox,  98  Cal. 
63,  32  Pae.  Eep.  811. 

See,  also,  Riverside  W.  Co.  v.  Sar- 
gent, 112  Cal.  230,  44  Pac.  Eep.  560; 
Santa  Paula  etc.  Works  v.  Peralta,  113 
Cal.  38,  45  Pac.  Eep.  168;  Dougherty 
v.  Haggin,  61  Cal.  305,  56  Cal.  522; 
White  V.  Todd's  etc.  Co.,  8  Cal.  443, 
68  Am.  Dee.  338,  4  Morr.  Min.  Eep. 
536;  Evans  Ditch  Co.  v.  Lakeside 
Ditch  Co.,  15  Cal.  119,  108  Pac.  Kep. 

1027 ;  Hufford  v.  Dye, Cal.  , 

121  Pac.  Eep.  400. 

Federal  Court  for  California:  Hew- 
itt V.  Story,  64  Fed.  Eep.  510,  12  C. 
C.  A.  250,  30  L.  E.  A.  265,  29  U.  S. 
App.  155;  Id.,  51  Fed.  Eep.  101. 

Colorado. 

A  mere  diversion  of  water  is  not 
an  appropriation  of  it.     A  diversiom 
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without  application  to  a  beneficial  use 
IS  unlawful.  The  very  birth  and  life 
of  a  prior  right  to  the  use  of  water 
is  actual  user.  An  excessive  diversion 
can  not  be  regarded  as  a  diversion  to 
a  beneficial  use.  Combs  v.  Agricul- 
tural D.  Co.,  17  Colo.  146,  28  Pae. 
Eep.  966,  31  Am.  St.  Eep.  275. 

See,  also,  Nichols  v.  Mcintosh,  19 
Colo.  22,  34  Pac.  Eep.  278 ;  New  Mer- 
cer D.  Co.  V.  Armstrong,  21  Colo.  857, 
40  Pac.  Eep.  989;  Yunker  v.  Nichols, 
1  Colo.  551,  8  Morr.  Min.  Eep.  64; 
Weldon  Valley  Ditch  Co.  v.  Parmers' 

Pawnee   Canal   Co., Colo.   , 

115  Pac.  Eep.  1056. 

A  priority  of  waters  for  irrigation 
confers  no  right  to  appropriate  them 
for  storage  in  any  greater  quantity 
than  they  could  be  appropriated  .  for 
irrigation  as  against  another  appro- 
priator  whose  right  is  subsequent  to 
the  appropriation  for  irrigation,  but 
prior  to  that  of  storage.  Colorado 
etc.  Co.  V.  Larimer  etc.  Co.,  26  Colo. 
47,  56  Pac.  Eep.  185. 

See,  also.  Church  v.  StUlwell,  12  Colo, 
App.  48,  54  Pac.  Eep.  395;  Cache  La 
Poudre  Ees.  Co.  v.  Water  Supply  etc. 
Co.,  25  Colo.  161,  53  Pae.  Eep.  331,  46 
L.  E.  A.  175,  71  Am.  St.  Eep.  131;  Sie- 
ber  V.  Frink,  7  Colo.  148,  2  Pae.  Eep. 
901;  X.  T.  etc.  Co.  v.  Buffalo  etc.  Co., 
25  Colo.  529,  55  Pae.  Eep.  720 ;  Burkart 
V.  Meiberg,  37  Colo.  187,  86  Pae.  Eep. 
98,  6  L.  E.  A.,  N.  S.,  1104,  19  Am. 
St.  Eep.  279 ;  Platte  Val.  Co.  v.  Cent. 
Trust  Co.,  32  Colo.  102,  75  Pae.  Eep. 
391;  Tubbs  v.  Eoberts,  40  Colo.  498, 
92  Pae.  Eep.  220;  Windsor  etc.  Co. 
V.  Hoffman  etc.  Co.,  48  Colo.  82,  109 
Pae.  Eep.  422;  Id.,  48  Colo.  89,  109 
Pac.  Eep.  425,  30  L.  E.  A.,  N.  8.,  615; 
Cooper  V.  Shannon,  36  Colo.  98,  85 
Pac.  Eep.  175,  118  Am.  St.  Eep.  95; 
Town  of  Stirling  v.  Pawnee  etc.  Co., 
42  Colo.  421,  94  Pae.  Bep.  339,  15 
L.  E.  A.,  N.  S.,  238. 


Federal  Court  for  Colorado:  U.  S. 
etc.  Co.  V.  Gallegos,  89  Fed.  Eep.  772, 
32  C.  C.  A.  470,  61  U.  S.  App.  13. 

Idaho. 

The  appropriators  and  users  of  the 
waters  within  this  State  will  be  re- 
quired and  commanded  to  so  divert, 
use,  and  apply  the  waters  as  to  se- 
>  cure  the  largest  duty  and  the  greatest 
service  therefrom.  Van  Camp  v.  Em- 
ery, 13  Idaho  202,  89  Pac.  Eep.  752. 

See,  also,  Drake  v.  Earhart,  2  Idaho 
750,  23  Pac.  Eep.  541;  Stickney  v. 
Hanrahan,  7  Idaho  424,  63  Pac.  Eep. 
189;  Kirk  v.  Bartholomew,  2  Idaho 
1087,  3  Idaho  (Hasb.)  367,  29  Pac. 
Eep.  40 ;  Hutchinson  v.  Watson  D.  Co., 
16  Idaho  484,  101  Pac.  Eep.  1059,  133 
Am.  St.  Eep.  125. 

Kansas. 

Campbell  v.  Grimes,  62  Kan.  503, 
64  Pac.  Eep.  62,  quoting  Kinney  on 
Irr.,  1st  Ed.,  Sees.  165,  166. 

Montana. 

See  Montana  Stats.  1907,  pp.  109, 
489;  Quigley  v.  Birdseye,  11  Mont. 
439,  28  Pac.  Eep.  741;  Kelley  v. 
Hynes,  41  Mont.  1,  108  Pac.  Eep. 
785. 

No  one,  by  prior  appropriation,  can 
obtain  exclusive  control  of  an  entire 
stream,  or  any  part  thereof,  for  irri- 
gation purposes,  unless  the  appropria- 
tion is  for  some  beneficial  purpose. 
Toohey  v.  CampbeU,  24  Mont.  13,  60 
Pac.  Eep.  396. 

See,  also,  Kleinschmidt  v.  Greiser, 
14  Mont.  484,  37  Pac.  Eepi  5,  43  Am. 
St.  Eep.  652;  Anderson  v.  Cook,  25 
Mont.  330,  64  Pac.  Eep.  873,  65  Pac. 
Eep.  113,  66  Pac.  Eep.  504;  Creek  v. 
Bozeman  W.  Co.,  15  Mont.  121,  38 
Pae.  Eep.  459;  Hilger  v.  Zabel,  38 
Mont.  93,  98  Pac.  Eep.  881. 

NebrasTca. 

Courthouse  etc.  Co.  v.  Willard,  75 
Neb.  408,  106  N.  W.  Eep.  463;  Farm- 
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ers'  Irr.  Dist.  v.  Frank,  72  Neb.  136, 
100  N.  W.  Eep.  286. 

Nevada. 

Nevada  Stats.  1907,  p.  30,  See.  4; 
Barnes  v.  Sabron,  10  Nev.  217,  4  Morr. 
Min.  Eep.  673. 

The  first  appropriator  is  only  en- 
titled to  the  water  to  the  extent  that 
he  has  use  for  it  when  economioally 
and  reasonably  used.  When  he  haS" 
that  he  can  not  prevent  others  from 
making  use  of  the  surplus.  Boeder  v. 
Stein,  23  Nev.  92,  42  Pac.  Eep.  867. 

See,  also.  Twaddle  v.  Winters,  29 
Nev.  88,  89  Pac.  Eep.  289;  Simpson 
V.  Williams,  18  Nev.  432,  4  Pac.  Eep. 
1213;  Berry  v.  Equitable  etc.  Co.,  29 
Nev.  451,  91  Pac.  Eep.  537;  Gotelli 
V.    Cardelli,    26    Nev.    382,    69    Pac. 

Eep.  8;  Doherty  v.  Pratt,  Nev. 

,  124  Pac.  Eep. . 

Federal  Court  for  Nevada:  Union 
M.  &  M.  Co.  V.  Dangberg,  81  Fed. 
Eep.  73;  Eodgers  v.  Pitt,  89  Fed. 
Eep.  420,  129  Fed.  Eep.  932,  where  it 
is  held  that,  in  determining  the  amount 
of  water  which  a  user  applies  to  a 
beneficial  use,  and  to  which  he  is  en- 
titled to  a  prior  right,  the  system  of 
irrigation  in  common  use  in  the  lo- 
cality is  to  be  taken  as  the  standard, 
though  a  more  economical  method 
might  be  adopted. 

See,  also,  Id.,  129  Fed.  Eep.  932. 

New  Mexico. 

Capacity  of  a  ditch  alone  does  not 
constitute  a  valid  appropriation  of 
water,  unaccompanied  by  an  applica- 
tion of  the  water  to  some  beneficial 
use.  Millheiser  v.  Long,  10  N.  M.  99, 
61  Pac.  Eep.  Ill;  Hagerman  Irr.  Co. 

V.   McMurry,   N.   M.   >   113 

Pac.  Eep.  823. 

North  Dakota. 

Eev.  Codes  1905,  Sees.  7604  et  seq. 

OTcldhoma. 

"The  law  requires  that  there  must 
be  reasonable  diligence  by  one  intend- 


ing to  appropriate  water  from  a 
stream,  both  in  the  prosecution  of  the 
improvements  necessary  to  conduct  the 
water  to  the  place  of  use  and  in  the 
application  of  the  water  to  beneficial 
uses."  Gates  v.  Settlers'  etc.  Co., 
19  Okla.  83,  91  Pac.  Eep.  856,  citing 
Kinney  on  Irr.,  1st  Ed.,  See.  164. 

Oregon. 

"On  the  other  hand,  an  appropria- 
tor, subject  to  rights  in  existence  at 
the  time  his  appropriation  is  made, 
may  take  all  the  water  he  can  use 
reasonably  and  without  waste  for  a 
beneficial  project,  although  it  may  be 
the  lion's  share  and  none  may  be  left 
for     those    who    come    afterwards." 

Caviness  v.  Le  Grande  Irr.  Co.,  

Ore.  ,  119  Pac.  Eep.  731;  An- 
drews V.  Donnelly, Ore. ,  116 

Pac.    Eep.    569;    McCoy   v.    Huntley, 

Ore.  ,   119  Pac.  Eep.   481; 

Donnelly  v.  Cuhna, Ore. ,  119 

Pac.  Eep.  331;  Williams  v.  Altnow,  51 
Ore.  275,  95  Pac.  Eep.  200;  Cole  v. 
Logan,  24  Ore.  304,  33  Pac.  Eep.  568 ; 
Whited  V.  Cavin,  55  Ore.  98,  105  Pac. 
Eep.  396 ;  Porter  v.  Pettengill,  57  Ore. 
247,  110  Pac.  Eep.  393;  Hough  v.  Por- 
ter, 51  Ore.  318,  95  Pac.  Eep.  732,  98 
Pac.  Eep.  1083,  102  Pac.  Eep.  728; 
Simmons  v.  Winters,  21  Ore.  35,  27 
Pac.  Eep.  7,  28  Am.  St.  Eep.  727; 
Bowman  v.  Bowman,  35  Ore.  279,  57 
Pac.  Eep.  546;  Hindman  v.  Eizor,  21 
Ore.  112,  27  Pac.  Eep.  13;  Gardner 
V.  Wright,  49  Ore.  609,  91  Pac.  Eep. 
286;  Mann  v.  Parker,  48  Ore.  321,  86 
Pac.  Eep.  598;  Bolter  v.  Garrett,  44 
Ore.  304,  75  Pac.  Eep.  142;  Glaze  v. 
Frost,  44  Ore.  29,  74  Pac.  Eep.  336; 
Davis  v.  Chamberlain,  51  Ore.  304,  98 
Pac.    Eep.     154;     Little     Walla    Irr. 

Union  v.  Finis  Irr.  Co.,  Ore.  — , 

124  Pae.  Eep.  666. 

South  DaJcota. 

Stenger  v.  Tharp,  17  S.  D.  13,  »4 
N.  W.  Eep.  402. 
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This  rule  is  now  strenuously  insisted  upon  by  the  courts  in  all 
jurisdictions,  as  will  be  seen  from  selections  from  very  recent  de^ 
cisions  from  various  courts.  -As  was  said  in  a  leading  Oregon 
case:  '^  "Again,  the  use  of  the  water  by  each,  for  reasons  given 
in  the  case  last  cited,  must  also  be  limited  in  its  application  to  the 
acreage  of  land  upon  which  previously  applied,  except  at  such  times 
as  the  water  or  some  part  thereof  may  not  be  needed  by  others; 
and  the  owner  not  requiring  its  use  should  not  be  permitted  to 
complain  of  its  application  to  a  beneficial  use  by  others  interested. 
In  other  words,  at  all  times  that  the  water  is  not  required  by  one 
or  more,  it  must  be  at  the  disposal  of  others  in  the  order  of  their 
relative  rights  thereto."  And,  again,  as  was  said  in  a  more  recent 
Arizona  ease :  ^  "  The  mere  fact  that  by  his  notice  of  appropriation 
he  sought  to  appropriate  all  of  the  flood  waters- of  the  stream,  does 
not  entitle  the  appellant  to  relief  against  the  appellee.  To  make 
his  appropriation  effectual  he  must  make  use  of  the  water  within 
a  reasonable  time.  He  may  then  be  protected  only  to  the  extent 
that  he  makes  a  beneficial  use  of  the  water.  Whenever  there  is 
water'  in  excess  of  his  needs,  others  may  appropriate  it."  And, 
again,  as  was  said  by  Mr.  Chief  Justice  Frick,  for  the  Supreme 
Court  of  Utah,  in  a  still  more  recent  case:  ^    "The  ultimate  ques- 

Utah.  Washington. 

An  individual   may  appropriate  as  Bern.  &  Bal.  Ann.  Stat.  1910,  Sees, 

much  water  as  the  purpose  requires  at  6315   et   seq.;   Miller  v.   Wheeler,   54 

any   time;    but,   if   the   use      of   the  Wash.  429,  103  Pac.  Rep.  641,  23  L. 

amount  is  not  actually  needed  all  the  ^-  ^-y  ^-  «-,  1065;  Shafford  v.  White 

time,  subsequent  appropriators  are  en-  ^^^^^^f'  ^°-'  ^^  ^^'^-  ^°'  ^^*  ^"^^ 

titled  to  take  it  in  the  order  of  their  R" 

■  vi    i.     4.V        t    i     <  ii,  •               •  Wyoming. 

rights  to  the  extent  of  their  neoessi-  ^^^^^       g^^^s.  1907,  p.  138,  Sec. 

ties  and  appropriations.     Manning  y.  jg.  j„i,„,t„„  ^   kittle  Horse  Or.  Irr. 

rife,  17  Utah  232,  54  Pac.  Bep.  Ill;  ^o.,  13  Wyo.  208,  79  Pae.  Eep.  22, 

Nephi  Irr.  Co.  v.  Viekers,  29  Utah  315,  70  L.  B.   A.   341,   110   Am.   St.  Eep. 

81  Pac.  Bep.  144;   Becker  v.  Marble  958;   Willey  t.  Decker,  11  Wyo.  496, 

Cr.  Irr.  Co.,  15  Utah  225,  49  Pac.  Bep.  73  Pac.  Eep.  210,  100  Am.  St.  Eep. 

892,  1119;  Lehi  Irr.  Co.  v.  Moyle,  4  939. 

Utah  327,  9  Pac.  Bep.  867;  Hague  v.  7  Hough  v.  Porter,  51  Ore.  318,  95 

Nephi  Irr.  Co.,  16  Utah  421,  52  Pae.  Pao.  Eep.  732,  98  Pac.  Eep.  1083,  102 

Bep.  765,  41  L.  E.  A.  311,  67  Am.  St.  Pae.  Eep.  728. 

Eep.    634;    Sowards   v.    Meagher,    37  8  Sullivan   v.   Jones,   13    Ariz.   229, 

Utah  212,  108  Pac.  Bep.  1112;   Salt  108  Pac.  Bep.  476. 

Lake  City  v.  Gardner,  Utah  — ,  0  Salt  Lake  City  v.  Gardner,  

114  Pae.  Bep.  147.  Utah ,  114  Pae.  Bep.  147. 
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tion  for  determination,  however,  is  not  how  much  water  appellants 
required,  but  what  amount  had  they  applied  to  a  useful  and  bene- 
ficial purpose  for  a  term  of  years  prior  to  the  time  when  respond- 
ents made  their  appropriation?"  ^° 

This  rule  has  been  embodied  in  many  of  the  irrigation  or  water 
codes  recently  enacted  in  a  number  of  the  States,  and  in  which  the 
common  expression  is  found:  "Beneficial  use  shall  be  the  basis,  the 
measure,  and  the  limit  of  all  rights  to  the  use  of  water  in  this 
State."" 

§  878.  Quantity  of  water  limited  by  claim. — The  quantity  of 
water  which  may  be  diverted  under  any  single  appropriation  is 
limited  by  the  amount  originally  claimed  under  that  appropriation. 
The  more  modern  method  of  laying  claim  to  a  certain  amount  of 
water,  and  one  which  the  statutes  of  the  most  of  the  States  provide 
for,  is  by  means  of  the  notice  of  appropriation,  or  by  an  applica- 
tion to  appropriate.^ 

These  statutes  usually  provide  that  the  notice  of  intention  to  ap- 
propriate water  shall  state  specifically  the  quantity  of  water  which 
the  appropriator  intends  to  take  and  the  beneficial  purpose  for 
which  the  appropriation  is  made.  In  most  cases  the  notice  is  suf- 
ficient to  fix  the  maximum  rights  of  the  appropriator.  He  can  not 
take  any  more  water  than  is  called  for  in  the  notiee,^  but  he  may 
be  compelled  to  take  less,  if  he  does  not  put  all  of  the  water  claimed 
in  the  notice  to  a  beneficial  use.     For,  as  we  have  seen  in  a  previous 

10  That  all  the  water  appropriated  2  Where  the  complaint  states  that 
must  be  applied  to  a  beneficial  use  or  the  water  was  appropriated  "in  pur- 
purpose,  see  Sees.  725-728,  and  738.          suance    of    notice     duly     given     and 

See,  also,   as  to  the   rights   of  the  made,"    a    finding    that    the  appro 

prior     appropriator    as    against     the  priator  was  entitled  to  water  in  twelve 

rights    of    subsequent    appropriators,  times  the  amount  claimed  in  the  notice 

Sees.  776-782.  can   not   be   sustained.     Last   Chance 

11  Compiled  statutes  of  Utah,  1907,  etc.  Co.  v.  Heilbron,  86  Cal.  1,  26 
See.  1288x20.  Pac.  Eep.  523* 

For  the    statutes    of    the    various  See,  also,   Becker  v.   Marble   Creek 

States,  see  Part  XIV.  etc.  Co.,   15  Utah  225,  49  Pac.  Eep. 

1  For   notice   of   appropriation,   see  892,    1119 ;    Union   M.    &    M.    Co.    v. 

Sees.  710-716.  Dangberg,  81  Fed.  Eep.  73;  Senior  v. 

For  effect  of  notice,  see  See.  714.  Anderson,  115  Cal.  496,  47  Pac.  Eep. 

For     application     to     appropriate  454. 
under  the  irrigation  codes,  see  Sees. 
1349-1353. 
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section,  the  true  test  of  the  quantity  of  water  which  can  be  lawfully 
claimed  under  a  single  appropriation  is  limited  to  the  quantity 
actually  needed  and  economically  used  for  some  beneficial  purpose.^ 

An  appropriator  can  not  reserve  to  himself  a  certain  amount  of 
water  claimed  for  a  public  use,  and  not  actually  applied  to  a 
useful  purpose.  As  was  said  in  a  late  California  case :  *  "As  the 
agent  of  such  a  public  use,  he  had  no  power  whatsoever  to  reserve 
to  himself  for  his  private  purposes  any  part  of  this  water.  If  he 
could  reserve  a  part  he  could  reser'^e  all,  and  thus,  by  his  ipse  dixit, 
convert  a  public  use  into  private  ownership ;  or  if  he  could  reserve 
a  part  for  himself  he  could  with  equal  authority  give  away  parts 
of  the  supply  to  others,  and  by  this  method  destroy  what  the  consti- 
tution itself  has  declared  shall  forever  remain  a  public  use.  There- 
fore, the  only  tenable  ground  upon  which  respondent  can  stand 
is  that,  with  his  appropriation  for  public  use,  he  became  a  private 
appropriator  of  water  for  use  upon  his  Buggytown  ranch.  If  this 
be  so,  then  his  rights  to  water  would  be.  measured,  as  are  the  rights 
of  every  other  private  appropriator — ^not  by  the  amount  which  he 
took,  not  by  the  amount  which  he  claimed,  not,  as  the  Court  decrees, 
by  an  amount  sufficient  thoroughly  and  properly  to  irrigate  a  thou- 
sand acres  of  land,  but  it  would  be  measured  by  the  amount  which 
he  had  been  actually  taking  and  applying  to  a  beneficial  use  upon 
that  land.  His  right  to  priority  in  the  use  of  water  would  also  be 
measured  by  and  limited  to  this  quantity."  ^ 

But,  in  cases  where  notice  was  not  given,  as  was  often  the  case 
during  the  early  history  of  the  law  of  appropriation,®  or  where 
the  appropriation  is  made  by  actual  diversion  and  the  code  pro- 
visions are  not  followed,  the  quantity  of  water  which  can  be  claimed 
must  be  determined  by  the  use  to  which  the  water  is  put,  together 
with  the  capacity  of  the  ditch  as  indicating  the  maximum  amount  of 
the  claim. '^  The  amount  of  water  which  can  be  lawfully  appropri- 
ated under  any  claim  depends  largely  upon  the  priority  of  right,^ 

8  See  Sees.  727,  877.  Strong  v.  Baldwin,  137  Cal.  432,  70 

4  Leavitt   v.   Lassen   Irr.    Co.,    157     Pao.  Eep.  288. 

Cal.  82,  106  Pac.  Eep.  404,  29  L.  E.         6  As  to  the  early  laws  requiring  no- 

A.,  N.  S.,  213.  tiee,  see  Sees.  711,  712. 

5  Citing  Senior  v.  Anderson,  115  Cal.  7  For  modem  rule  as  to  the  capacity 
496,  47  Pac.  Eep.  454;  Smith  v.  Haw-  of  the  ditch,  see  See.  882. 

kins,  120  Cal.  86,  52  Pao.  Eep.  139;  8  For  rights  of  prior  appropriators, 

see  Sees.  777-782. , 


QUANTITY   OF   WATEK   LIMITED   BY   CLAIM. 


1553 


and  the  intention  to  make  the  appropriation  for  a  certain  purpose. 
And  such  intention,  where  not  established  by  notice,  application,  or 
in  some  other  public  manner,  can  in  no  way  be  known  by  or  control 
others  wishing  to  make  secondary  appropriations  from  the  same 
stream.  This  intention  may  then  be  established  from  the  capacity 
of  the  ditch,  and  the  amount  of  water  reasonably  required,  when 
economically  used,  for  the  purpose  for  which  the  appropriation  is 
made,^  and  the  time  which  the  appropriator  has  already  consumed  in 
the  final  consummation  of  the  appropriation  ^^  and  the  application 
of  the  water  to  a  beneficial  use  or  purpose.  ^^  And  it  is  held  that, 
where  one  has  appropriated  water  for  irrigation  and  has  actually 
used  the  water  for  such  purpose,  he  can  not  be  deprived  of  his  rights 
by  the  fact  that  he  did  not  in  the  first  instance  describe  a  definite 
measurement  of  what  he  uses,  and  does  not  furnish  clear  and  satis- 
factory evidence  of  the  amount  he  requires.  The  exact  amount  of 
water  required  for  his  purposes  under  his  claim  may  be  ascertained 
by  further  proceedings.  ^2  jn  some  of  these  methods  the  maximum 
claim  of  the  prior  appropriator  must  be  determined,  for  the  reason 


9  This  is  the  rule  in  Colorado,  where 
no  notice  is  required. 

See  Taughenbaugh  v.  Clark,  6  Colo. 
App.  235,  40  Pac.  Kep.  153. 

For  early  cases,  see  Ortman  v. 
Dixon,  13  Cal.  33,  1  Morr.  Min.  Eep. 
626 ;  McDonald  v.  Bear  Eiver  etc.  Co., 
13  Cal.  220,  15  Cal.  145,  1  Morr.  Min. 
Eep.  626;  McKinney  v.  Smith,  21  Cal. 
347,  1  Morr.  Min.  Eep.  650;  White 
V.  Todd's  Val.  etc.  Co.,  8  Cal.  443, 
68  Am.  Dec.  338,  4  Morr.  Min.  Eep. 
536. 

Every  appropriation  of  water  must 
JDe  for  a  beneficial  or  useful  purpose, 
either  existing  or  contemplated,  and 
the  claimant's  intent  at  the  time  of 
the  appropriation  must  be  determined 
by  Ms  acts,  and  by  surrounding  cir- 
cumstances, its  actual  and  contem- 
plated use,  and  the  purpose  thereof. 
Toohey  v.  Campbell,  24  Mont.  13,  60 
Pae.  Eep.  396. 

10  For  reasonable  time,  see  Sees. 
733-741. 

98 — ^Kln.  on  Irr. 


11  For  actual  application  of  the 
water,  see  Sees.  727,  877. 

For  the  appropriations  for  future 
use,  see  Sec.  740. 

See,  also,  XT.  S.  etc.  Co.  v.  Gallegos, 
89  Fed.  Eep.  769,  32  C.  C.  A.  470,  61 
V.  S.  App.  13 ;  Elliot  v.  Whitmore,  23 
Utah  324,  65  Pac.  Eep.  70,  90  Am. 
St.  Eep.  700;  Nichols  v.  Mcintosh,  19 
Colo.  22,  34  Pac.  Eep.  278;  Eodgers 
V.  Pitt,  89  Fed.  Eep.  420,  129  Fed. 
Eep.  932;  Hindman  v.  Eizor,  21  Ore. 
112,  27  Pac.  Eep.  13;  Kleinschmidt  v. 
Greiser,  14  Mont.  484,  37  Pac.  Eep. 
5,  43  Am.  St.  Eep.  652. 

12  In  a  case  involving  this  point 
arising  in  Washington  on  appeal  the 
Court  reversed  the  judgment  with  in- 
structions to  the  trial  Court  to  hear 
and  consider  only  such  further  evi- 
dence as  might  be  produced  before  it 
upon  the  quantity  of  water  required 
to  irrigate  the  land  owned  by  the 
plaintiff  and  for  which  the  appropria- 
tion was  made.     Longmire  v.  Smith, 
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that  all  of  the  water  of  the  streams  are  subject  to  appropriation  and 
use,  and  subsequent  appropriators  must  be  given  the  opportunity 
to  take  the  surplus.  ^^  However,  where  there  are  no  subsequent 
appropriators  on  the  stream,  an  appropriator  may  enlarge  his  claim. 
But  this  must  be  done  in  the  same  method  as  is  necessary  in  the 
making  of  a  new  appropriation,  i*  And,  again,  where  a  party  ap- 
propriated water,  and  by  failure  to  apply  it  to  a  beneficial  use 
within  a  reasonable  time  forfeited  his  rights,  he  may  afterwards  re- 
appropriate  the  same  amount  of  water  if  intervening  rights  have 
not  attached.  ^5 

§  879.  Quantity  of  water  limited  by  special  purpose  for  which 
appropriation  is  made. — The  special  purpose  or  object  for  which 
the  appropriation  is  originally  made  often  determines  the  extent 
,of  the  appropriator 's  right  to  the  use  of  the  water,  and  in  such  a 
case  the  appropriator  is  entitled  to  only  so  much  as  is  reasonably 
necessary  for  that  purpose,  and  that,  too,  whether  he  continues  to 
use  the  water  for  that  identical  purpose  or  subsequently  applies  it 
to  some  other.  In  other  words,  the  measure  of  the  right  of  the  prior 
appropriator  as  to  the  quantity  of  water  depends  upon  the  reason- 
able amount  necessary  for  the  beneficial  use  or  purpose  for  which 
"it  was  originally  appropriated. ^     The  uses  or  purposes  for  which 

26  Wash.  439,  67  Pae.  Eep.  246,  58  priation    by   limiting   the    volume    to 
L.  R.  A.  308.  the  quantity  necessary  for  that  pur- 
ls For  rights  of  subsequent  appro-  pose.     Colorado    etc.    Co.   v.   Larimer 
priators,  see  Sees.  783-786.  etc.    Co.,   26   Colo.   47,   56   Pac.   Eep. 

14  Hector  M.  Co.  v.  VaUey  View  M.  185,  citing  Kinney  on  Irr.,  1st  Ed., 
Co.,  28  Colo.  315,  64  Pac.  Eep.  205.  See.   231. 

1 5  Beaver  Brook  etc.  Co.  v.  St.  Vrain  ' '  The  need  of  the  purpose  for 
etc.  Co.,  6  Colo.  App.  130,  40  Pac.  which  the  appropriation  is  made  is 
Eep.  1066.  the    limit    to    the    amount    of    water 

1  Atchison    v.    Peterson,     1    Mont,  which  may  be  taken. ' '     Simmons  v. 

561;  Id.,  87  U.  S.  20  Wall.  507,  22  L.  Winters,  21  Ore.  35,  27  Pac.  Eep.  7. 

Ed.  414,  1  Morr.  Min.  Eep.  583 ;  Butte  See,  also,  Hindman  v.  Bizor,  21  Ore. 

C.  Co.  V.  Vaughn,  11  Cal.  143,  70  Am.  112,  27  Pac.  Eep.  13 ;  Hough  v.  Por- 

Dee.  769,  4  Morr.  Min.  Eep.  552;  Me-  ter,  51  Ore.  318,  95  Pac.  Eep.  732,  98 

Kinney  v.  Smith,  21  Cal.  374,  1  Morr.  Pac.  Eep.   1083,   102  Pac.  Eep.   728 ; 

Min.  Eep.  650;   Ortman  v.  Dixon,  13  Seaweard  v.   Pacific  L.   Co.,   49   Ore. 

Cal.  33;   Lobdell  v.  Simpson,  2  Nev.  157,    88   Pac.    Eep.    963;    Gardner   v. 

274,  90  Am.  Dec.  537.  Wright,    49    Ore.    609,    91   Pac.   Eep. 

The  appropriation   of  water   for  a  286;    Union   M.   &   M.   Co.   v.   Dang- 

specific  purpose  qualifies  such  appro-  berg,  81  Fed.  73;   Anderson  v.  Bass- 
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water  may  be  appropriated  ^  may  be  divided  into  classes :  First, 
those  which  practically  consume  the  water ;  and,  second,  those  which 
do  not.  It  is  true,  as  we  have  seen  in  the  preceding  chapter  of  this 
work,  that  an  appropriator  may,  under  certain  conditions,  change 
his  use  of  the  water  from  one  purpose  to  another,^  but  in  making 
this  change  he  is  bound  by  the  original  limitation  as  to  the  quantity 
of  water  as  that  for  his  original  use.  And  if  he  attempts  to  divert 
more  water  than  his  original  use  called  for,  he  may  be  prevented 
by  any  subsequent  claimants  who  may  have  secured  rights  in  the 
waters  of  the  stream,  and  whose  rights  are  thereby  injured.* 


§  880.  Capacity  of  ditch  or  canal. — The  general  rule  for  the 
capacity  of  a  ditch  or  canal,  after  making  due  allowance  for  evap- 
oration and  seepage,  is  the  continuous  amount  of  water  which  it  will 
carry  from  the  point  of  diversion  to  the  point  of  use,  and  the  point 
on  the  ditch  of  the  least  carrjdng  capacity  fixes  its  general  capacity.  ^ 


man,  140  Fed.  Bep.  14;  Kirk  v.  Bar- 
tholomew, 2  Idaho  1087,  3  Idaho 
(Hasb.)  367,  29  Pac.  Eep.  40;  Combs 
T.  Agricultural  D.  Co.,  17  Colo.  146, 
28  Pac.  Eep.  966,  31  Am.  St.  Bep. 
275. 

"No  person  can  by  virtue  of  a 
prior  appropriation  claim  or  hold  any 
more  water  than  is  necessary  for  the 
purpose  of  his  appropriation.  Beason 
is  the  life  of  law,  and  it  woujd  be  un- 
reasonable and  unjust  for  any  person 
to  appropriate  all  the  waters  of  a 
creek  when  it  is  not  necessary  to  use 
the  same  for  the  purpose  of  his  ap- 
propriation."  Barnes  v.  Sabron,  10 
Nev.  217,  4  Morr.  Min.  Bep.  673. 

2  For  what  purposes  water  may  be 
appropriated,  see  Sees.  690-705. 

3  For  change  of  the  use  of  water 
appropriated,  see  Sees.  869-872. 

4  For  right  to  make  change  of  use, 
see  Sees.  869-872;  Manning  ▼.  Fife, 
17  Utah  232,  54  Pac.  Bep.  Ill,  cit- 
ing Kinney  on  Irr.,  1st  Ed.,  Sec.  231; 
Handy  D.  Co.  t.  Louden  Irr.  Co.,  27 
Colo.  515,  62  Pac.  Eep.  847,  citing 
Kinney  on  Irr.,  1st  Ed.,  Sees.  175, 231, 


248 ;  New  Loveland  &  Greeley  etc.  Co. 
V.  Consolidated  etc.  Co.,  27  Colo.  526, 
62  Pac.  Eep.  366,  52  L.  B.  A.  266, 
citing  Kinney  on  Irr.,  1st  Ed.,  Sees. 
230,  232;  Nichols  v.  Mcintosh,  19 
Colo.  22,  34  Pac.  Eep.  278;  Nevada 
W.  Co.  T.  Powell,  34  Cal.  109,  91  Am. 
Dec.  685,  4  Morr.  Min.  Bep.  253; 
Simpson  T.  Williams,  18  Nev.  432,  4 
Pac.  Eep.  1213;  Byrne  v.  Crafts,  73 
Cal.  641,  15  Pac.  Eep.  300;  Kirk  v. 
Bartholomew,  2  Idaho  1087,  3  Idaho 
(Hasb.)  367,  29  Pac.  Eep.  40;  Drake 
V.  Earhart,  2  Idaho  750,  23  Pac.  Eep. 
541. 

1  Posaehane  W.  Co.  v.  Standart,  97 
Cal.  476,  32  Pac.  Bep.  532 ;  Union  M. 
&  M.  Co.  v.  Dangberg,  81  Fed.  Eep. 
73,  116;  Ophir  etc.  Co.  v.  Carpenter, 
6  Nev.  534,  97  Am.  Dec.  550,  4  Morr. 
Min.  Bep.  640;  Barnes  v.  Sabron,  10 
Nev.  217,  4  Morr.  Min.  Eep.  673. 

It  is  measured  by  the  smallest  space 
in  the  upper  part  of  the  ditch.  Brown- 
ing V.  Lewis,  39  Ore.  11,  64  Pac. 
Eep.  304. 

The  carrying  capacity  of  a  ditch  is 
not  established  by  a  mere  showing  of 
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The  carrying  capacity  of  a  ditch  may  be  determined  by  its  width, 
depth,  and  grade  or  the  velocity  of  the  flow  of  the  water  therein..^ 
The  carrying  capacity  of  a  ditch  or  canal  means  its  continuing 
carrying  capacity.  Upon  the  other  hand,  the  capacity  of  a  reservoir 
means  the  amount  of  water  that  the  reservoir  is  capable  of  holding 
at  one  filling.^ 

§  881.  Early  rule  as  to  the  capacity  of  ditch  as  related  to  the 
quantity  of  water  appropriated. — ^During  the  history  of  the  forma- 
tive period  of  the  Arid  Region  Doctrine  of  appropriation,  on  account 
of  the  inexperience  of  the  practical  irrigators,  as  well  as  of  the  legis- 
lators and  of  the  courts,  and  the  entire  lack  of  scientific  knowledge 
upon  the  subject,  a  number  of  rules  were  adopted  which  are  now 
considered  erroneous  and  have  long  since  been  repudiated.  One  of 
these  rules  was,  that  without  taking  into  consideration  the  beneficial 
use  to  which  the  water  was  applied,  the  capacity  of  the  ditch  itself 
was  considered  at  least  prima  facie  evidence  of  the  quantity  of  water 
which  might  be  claimed  under  a  certain  appropriation,  upon  the 
theory  that  the  diversion  of  a  ditchfiil  was  the  taking  into  posses- 
sion of  an  amount  of  water  to  that  extent,  and  therefore  an  appro- 
priation of  that  amount.^    So,  in  the  early  days,  when  settlers  in 

the  width  and  depth  of  the  ditch,  but  the  subsequent  appropriations  of  the 

the  velocity  of  the  flow  must  be  shown,  stream.     ' '  This  right  is   essential  to 

Caruthers  v.  Pemberton,  1  Mont.  Ill,  the  protection   of  the   ditch  owner." 

4  Morr.  Min.  Eep.  622.  Bear  Eiver  etc.  Co.  v.  New  York  M. 

See,  also,  Last  Chance  etc.  Co.  v.  Co.,  8  Cal.  327,  68  Am.  Dec.  325,  4 

Heilbron,  86  Cal.  1,  26  Pac.  Eep.  523.  Morr.    Min.    Eep.    526;    approved   in 

For  the  measurement  of  this  capa-  Hill  v.  King,  8  Cal.  336,  Mokelumne 

city,  see  Sec.  881.  Hill   Co.   v.   Woodbury,    10   Cal.   185, 

2  Bates  V.  Hall,  44  Colo.  260,  98  but  modified  in  Pilot  Eock  etc.  Co.  v. 
Pac.  Eep.  3;  Broadmoor  etc.  Co,  v.  Chapman,  11  Cal.  162;  Phoenix  W. 
Brookside  etc.  Co.,  24  Colo.  541,  52  Co.  v.  Eletoher,  23  Cal.  482,  15  Morr. 
Pae.  Eep.  792;   Hough  v.  Porter,  51  Min.  Eep.  185. 

Ore.  318,  95  Pae.  Eep.  732,  98  Pac.  See,    also,    Atchison  v.  Peterson,  1 

Eep.  1083,  102  Pac.  Eep.  728.  Mont.   561;    Id.,  87   U.   S.   20   Wall. 

3  See  Windsor  etc.  Co.  v.  Lake  Sup-  507,  22  L.  Ed.  414,  1  Morr.  Min.  Eep. 
ply  etc.  Co.,  44  Colo.  214,  98  Pac.  583;  Moore  v.  Clear  Lake  Water 
Eep.  729.                                '  Works,  68  Cal.  147,  8  Pae.  Eep.  816. 

1  The    appropriator    is    entitled    to  ' '  Here  the  point  is  made  that  the 

the  water  so  undiminished  in  quantity  count  fails  to  show  that  the  plaintiff 

as  to  leave  sufficient  to  fill  his  canal  is  in  a  position  to  use  the  water  him- 

OT  ditch,  as  it  .existed  at  the  time  of  self,   or   that   he   is  in  any  position 
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the  arid  and  semi-arid  regions  were  few  and  scattering  and  there 
was  plenty  of  water  for  all,  if  a  person  constructed  a  ditch  of  a 
certain  capacity  and  diverted  water  enough  to  fill  it,  before  the 
rights  of  subsequent  claimants  to  the  water  from  the  same  stream 
had  vested,  the  first  appropriator's  rights  to  a  certain  quantity  of 
water  were  considered  fixed  by  the  amount  that  filled  his  ditch  to  its 
full  capacity.  And  although  the  ditch  might  have  a  capacity  of  ten 
times  the  amount  of  water  which  he  needed  for  the  purposes  for 
which  he  used  it,  but  little  regard  was  paid  to  that  fact,  and  the 
only  restriction  placed  upon  his  right  was  that  he  was  not  permitted 
to  still  further  enlarge  the  capacity  of  his  ditch  and  thus  increase 
the  amount  of  his  appropriation  of  the  water  as  against  the  rights 
of  others,  who  had  subsequently  appropriated  the  surplus  flowing  in 
the  stream.  ' 

Under  the  later  decisions  relative  to  the  capacity  of  the  ditch 
being  the  limit  of  the  extent  of  the  appropriator's  rights  in  and 
to  the  waters  of  a  stream,  it  is  held  to  be  against  the  general  policy 
of  the  entire  modern  system  of  the  doctrine  of  appropriation  that 
the  greatest  good  shall  accrue  to  the  greatest  number.  For  if  this 
was  the  law  upon  the  subject  a  person  might  lay  claim  to  the  water 
of  whole  rivers  for  the  ostensible  purpose  of  irrigating  immense 
tracts  of  lands,  which  with  the  utmost  diligence  it  would  take  years 
to  accomplish;  and  although  others  might  intervene  an  attempt 
to  appropriate  the  water  of  a  stream  they  could  only  lay  claim 
to  it  for  a  temporary  period  of  time,  and  until  the  works  of  the 
first  appropriator  were  eventually  completed,  and  they  would  then 
be  deprived-  of  their  appropriation.  Thus  would  the  way  for  specu- 
lation, and  monopoly  be  opened,  and  the  main  object  of  the  law 
defeated.2 

wMch   gives   Mm  a   right   to   furnish  v.  Carpentsr,  6  Nev.  534,  97  Am.  Dee. 

the  water  to  others.    The  allegation  of  550,  4  Morr.  Min.  Kep.  640. 
these  matters  is  not  essential  to  plain-  See,  also,  Barnes  v.  Sabron,  10  Nev. 

tiff's  right  of  action."   Moore  v.  Clear  217,  4  Morr.  Min.  Eep.  673;   Caruth- 

Lake   Water   Works,   68    Cal.    147,    8  ers  v.  Pemberton,  1  Mont.  Ill,  4  Morr. 

Pac.  Eep.  816.  Min.  Kep.   622;   Coventon  v.  Seufert, 

The  quantity  of  water  appropriated  23  Ore.  548,  32  Pac.  Eep.  508;   over- 

in  any  given  case  is  to  be  measured  by  ruled  in  Donnelly  v.  Cuhna, Ore. 

the  capacity  of  the  ditch  or  flume  at  ,  119  Pac.  Eep.  331. 

the  smallest  point;    that    is,    at  the  2  Millheiser  v.  Long,  10  N.  M.  99,  61 

point   where   the   least  water   can  be  Pac.  Eep.  Ill,  quoting  Kinney  on  Irr., 

conveyed  through  it.     Ophir  M.   Co.  1st  Ed.,  See.  161. 
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The  true  test,  as  we  have  seen,  of  the  quantity  of  water  which  may 
be  lawfully  claimed,  under  a  prior  appropriation,  is  the  quantity 
or  amount  of  water  which  is  needed  and  is  actually  and  econom- 
ically applied  to  some  beneficial  or  useful  purpose  within  a  reason- 
able time;  and  any  surplus  over  and  above  this  amount  is  subject 
to  the  appropriation  and  use  by  others.* 


§  882.  Modern  rule  as  to  the  capacity  of  ditch  as  related  to 
quantity  of  water  appropriated. — The  right  of  the  prior  appropri- 
ator  to  the  use  of  a  certain  quantity  of  water,  as  already  stated 
in  the  previous  sections,  ^  being  limited  by  his  necessity  and  that,  too, 
when  the  water  is  economically  used,  it  therefore  follows  that  the 
carrying  capacity  of  the  appropriator's  ditch  has  no  bearing  upon 
the  question  as  to  the  amount  of  water  which  he  can  lawfully  claim, 
where  the  ditch  carries  more  water  than  the  needs  of  the  appro- 
priator  require.*    As  was  said  in  a  Nevada  ease,  "If  the  capacity 


That  water  can  not  be  appropria,ted 
for  speculation  and  monopoly,  see  Sec. 
705. 

3  For  later  rule  as  to  the  capacity  of 
ditch,  see  See.  882. 

For  reasonable  time  in  which  to  con- 
summate an  appropriation,  see  Secg. 
733-741. 

1  See  Sec.  877. 

2  That  all  the  water  appropriated 
must  be  so  applied,  see  Sees.  727,  877. 

For  seepage  and  evaporation  as  af- 
fecting quantity,  see  Sec.  908. 

"The  law  has  become  well  settled 
that  beneficial  use  and  needs  of  the 
appropriator,  and  not  the  capacity  of 
the  ditches  or  quantity  first  applied, 
is  the  measure  and  limit  of  the  right 
of  such  appropriator. ' '  Hough  v.  Por- 
ter, 51  Ore.  318,  95  Pae.  Rep.  732,  98 
Pae.  Kep.  1083,  102  Pac.  Bep.  728, 
citing  Kinney  on  Irr.,  1st  Ed.,  Sec.  30. 

Capacity  of  ditch  does  not  alone 
constitute  a  valid  appropriation  of 
water,  unaccompanied  by  application 
of  water  to  some  beneficial  use.  Mill- 
heiser  t.  Long,  10  N.  M.  99,  61  Pac. 


Eep.  Ill,  citing  Kinney  on  Irr.,  Ist 
Ed.,  Sec.  161. 

See,  also,  Colorado  etc.  Co.  t.  Lari- 
mer etc.  Co.,  26  Colo.  47,  56  Pae.  Eep. 
185;  New  Loveland  etc.  Co.  v.  Con- 
solidated etc.  Co.,  27  Colo.  526,  62 
Pac.  Eep.  366,  52  L.  E.  A.  266,  both 
citing  Kinney  on  Irr.,  1st  Ed.,  Sees. 
230,  232. 

See,  also,  Seaweard  ▼.  Pacific  L.  Co., 
49  Ore.  157,  88  Pac.  Eep.  963;  Gardi- 
ner v;  Wright,  49  Ore."  609,  91  Pac. 
Rep.  286;  Union  M.  &  M.  Co.  v.  Dang-' 
berg,  81  Fed.  Rep.  73,  116;  Anderson 
v.  Bassman,  140  Fed.  Eep.  14. 

The  paramount  right  to  the  use  of 
water  is  measured  by  the  owner's  ne- 
cessities, and  not  by  the  capacity  of 
the  ditch.  Bowman  v.  Bowman,  35 
Ore.  279,  57  Pac.  Eep.  546. 

See,  also,  Eiverside  W.  Co.  t.  Sar- 
gent, 112  Cal.  230,  44  Pac.  Eep.  560. 

An  appropriation  of  water  by  the 
means  of  a  ditch  is  not  measured  by 
the  capacity  of  the  ditch,  but  is  lim- 
ited to  such  quantity  as  the  appropria- 
tor  may  put    to    a    useful  purpose. 
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of  his  ditches  is  greater  than  is  necessary  to  irrigate  his  farming 
land,  he  must  be  restricted  to  the  quantity  needed  for  the  purposes 
of  irrigation,  for  watering  his  stock,  and  for  domestic  purposes. ' '  ^ 
Those  who  are  at  all  familiar  with  the  conditions  in  the  "West  will 
recognize  that  it  is  quite  a  customary  occurrence  for  appropriators 
to  construct  ditches  much  larger  than  the  actual  extent  of  their 
appropriation  demands.  AVliere  this  is  the  ease  and  the  water  of 
the  stream  is  diverted  to  the  full  capacity  of  the  ditch,  even  if  the 
appropriator  is  prior  to  all  others  in  point  of  time,  where  such  an 
amount  is  not  beneficially  used  it  is  the  law  that  the  claim  must  be 
cut  down  to  the  amount  of  water  actually  used  for  such  purposes 
and,  furthermore,  economically  applied ;  *  and  the  surplus  water  is 
either  treated  as  abandoned,  ^  or  forfeited  under  some  statute  for 
failure  to  use  within  the  time  specified,*'  or  it  is  held  that  no  legal 
appropriation  was  made  as  to  such  surplus. 

In  a  Colorado  case,  where  it  was  found  that  a  ditch  had  a  carry- 
ing capacity  of  33  cubic  feet  of  water  per  second  of  time,  and  where 
it  was  constructed  to  irrigate  only  120  acres  of  land,  it  was  decided 
that  the  appropriator  was  entitled  only  to  so  much  water  as  he 
could  beneficially  apply  upon  the  land.''' 

Where  the  appropriation  is  made  without  notice,  as  allowed  in 
Colorado,^  or  is  by  actual  diversion  without  complying  with  ex- 
isting statute,  the  capacity  of  the  ditch  may  be  evidence  of  the 
intent  to  appropriate  a  certain  quantity  of  water,  when  taken  in 
connection  with  the  facts  of  use.^  But  a  decree  based  alone  on  the 
capacity  of  a  ditch  is  erroneous  as  it  should  further  be  limited  to 

Smith   V.    Hawkins,    120    Cal.    86,    52  5  For  abandonment,  see  Sees.  1100- 

Pao.   Eep.    139,    19   Morr.   Min.   Rep.  1117. 

243 ;   afiSrming  Id.,   110   Cal.   122,  42  6  For   forfeiture,     see    Sees.     1118- 

Pac.  Rep.  453.  1120. 

See,   also,   Bledsoe   v.   Deerow,    132  7  New  Mercer  D.  Co.  v.  Armstrong, 

Cal.  312,  64  Pac.  Rep.  397;    Stenger  21  Colo.  357,  40  Pac.  Rep.  989. 

V.  Tharp,  17  S.  D.  13,  94  N.  W.  Kep.  See,  also.  Woods  v.  Sargent,  43  Colo. 

402-   Walker  v.  Lillingston,   137  Cal.  268,    95   Pac.   Rep.    932;    Hufford   v. 

401,  70  Pac.  Rep.  282;  Senior  v.  An-      Dye,   Cal. ,   121   Pac.   Rep. 

derson,    115   Cal.   496,   47   Pac.   Bep.  400. 

454  8  For  notice,  see  Sees.  710-716. 

3  Barnes  v.  Sabron,  10  Nev.  217,  4  9  "Such  intention,  unless  established 
Morr.  Min.  Bep.  673.  by  notice  or  in  some  other  public  man- 

4  That  water  must  not  be  wasted,  ner,  could  in  no  way  be  known,  or  to 
see  Sees.  911-91S.  control  others    wishing    to    take    the 
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a  beneficial  use  of  all  of  the  water  up  to  that  capacity.!"  This  prin- 
ciple was  illustrated  in  a  recent  Colorado  case,!i  where  a  decree 
was  rendered  hy  the  trial  Court  giving  as  excessive  amount  of 
water,  and  where  the  Supreme  Court  in  reviewing  the  same  said : 
"The  Court  apparently  based  the  first  appropriation  upon  the 
amount  of  water  carried  through  the  canal,  and  not  the  amount 
necessary  for  the  irrigation  of  the  land,  applied  to  a  beneficial  use. 
The  complaint,  on  the  same  line,  ifigeniously  alleges  that  the  ditch 
was  originally  constructed  12  feet  wide  on  the  bottom,  with  a 
capacity  of  100  cubic  feet  per  second,  and  capable  of  irrigating 
5,000  acres  of  land.  Admitting  all  this,  the  ditch  might  not  be 
entitled  to  any  decree.  We  have  endeavored  to  show  these  settlers 
could  not  make  a  beneficial  use  of  more  water  on  the  tracts  than 
was  necessary  for  their  irrigation.  It  is  immaterial  whether  the 
Buffalo  ditch  was  10,  12,  or  15  feet  wide  on  the  bottom,  or  whether 
it  was  capable  of  irrigating  5,000  acres  of  land,  and  was  filled  to 
its  capacity.  Any  one  familiar  with  irrigation  knows  that  47  cubic 
feet  of  water  per  second  is  not  necessary  for  the  irrigation  of  640 
acres  of  land.  That  amount,  therefore,  was  not  beneficially  applied 
thereto."  Again,  in  a  recent  Oregon  case,!^  involving  the  same 
question,  the  Court  said :  ' '  The  defendant 's  attorney,  invoking  the 
rule  adopted  in  Coventon  v.  Seufert  ^^  that  the  capacity  of  the 
ditch  at  the  smallest  place  affords  the  measure  of  the  right,  insists 
that  the  quantity  of  water  awarded  by  the  decree  was  a  just  dis- 
tribution. The  principle  announced  in  the  case  referred  to  is  not 
now  controlling,  when  more  careful  methods  of  irrigation  have  been 
discovered,  so  that  water  is  not  wasted,  and  a  larger  area  of  land 
is  adequately  moistened,-  thereby  promoting  a  greater  and  better 
development  of  the  country.    The  adaptability  of  arid  lands  to  the 

water  from  the  same  stream,  and  such  Pac.  Eep.  8;   Twaddle  v.  Winters,  29 

intention  could  only  be  inferred  or  de-  Nev.   88,   85   Pac.  Eep.   280,  89  Pae. 

duced   (1)    from  the  capacity  of  the  Eep.  289;  Lakeside  etc.  Co.  v.  Crane, 

ditch  at  its  head  and  perhaps  (2)  the  80  Gal.  181,  22  Pac.  Eep.  76;  Medano 

amount  of  irrigable  land  of  the  ditch  v.  Adams,  29  Cal.  317,  68  Pac.  Eep. 

proprietors  upon  which  it  could  be  rea-  431. 

sonably  supposed  that  they  intended  n  Weldon     Valley     Ditch     Co.     v. 

to  apply  it."   Taughenbaugh  v.  Clark,  Farmers'  Pawnee  Canal  Co.,  —  Colo. 

6  Colo.  App.  235,  40  Pac.  Eep.  153.  ,  119  Pae.  Eep.  1056. 

For  intent  to  appropriate,  see  Sees.  12  Donnelly  v.  Cuhna,  Ore.  — , 

708,  709.  119  Pac.  Eep.  331. 

10  Gotelli  V.  Cardelli,  26  Nev.  382,  69  is  23  Ore.  548,  32  Pac.  Eep.  508. 
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growth  of  particular  crops  by  careful  irrigation  furnishes  the  test 
of  the  quantity  of  water  reasonably  necessary  for  that  purpose. 
The  number  of  acres  of  such  land  that  is  susceptible  to  cultivation, 
the  degree  of  sterility  of  the  premises,  the  most  profitable  crops 
that  can  be  raised  by  artificial  application  of  moisture,  and  the 
quantity  of  water  reasonably  necessary  to  produce  the  harvest  on 
an  acre  by  careful  husbandry,  are  elements  to  be  considered  in 
determining  the  measure  of  an  appropriation." 

In  a  very  recent  Montana  case  ^^  the  modern  rule  relative  to  the 
capacity  of  the  appropriator 's  ditch  as  relating  to  the  quantity  of 
the  water  appropriated  by  him  was  well  stated  in  the  following 
language:  "The  appropriator 's  needs  and  facilities,  if  equal,  meas- 
ure the  extent  of  his  appropriation.  If  his  needs  exceed  the  ca- 
pacity of  his  means  of  diversion,  then  the  capacity  of  ditch,  etc., 
measures  the  extent  of  his  right.  If  the  capacity  of  his  ditch  ex- 
ceeds his  needs,  then  his  needs  measure  the  limit  of  his  appro- 
priation." 15 

§  883.  Quantity  of  water  limited  by  size  of  ditch. — Upon  the 
other  hand,  where  the  ditch  carries  no  more  water  than  is  reasonably 
required  by  the  necessities  of  the  appropriator,  with  the  appropria- 
tion fully  consummated,  1  the  capacity  of  the  ditch  has  the  effect  of 
definitely  fixing  and  limiting  the  maximum  quantity  of  the  water 
that  the  appropriator  is  under  any  circumstances  entitled  to.2  And, 

14  Bailey  v.   Tintinger,  Mont.  Sabron,  10  Nev.  217,  4  Morr.  Mia.  Eep. 

,  122  Pae.  Eep.  575.  673. 

15  Citing  Toohey  v.  Campbell,  24  See,  also.  Browning  v.  Lewis,  39 
Mont.  13,  60  Pac.  Kep.  496;  Sayre  v.  Ore.  11,  64  Pae.  Eep.  304,  citing  Kin- 
Johnson,  33  Mont.  15,  81  Pae.  Bep.  ney  on  Irr.,  1st  Ed.,  See.  230;  Coven- 
389;  McDonald  v.  Lannen,  19  Mont,  ton  v.  Seufert,  23  Ore.  548,  32  Pae. 
78,  47  Pae.  Kep.  648;  Eep.   508;    Dougherty  v.   Haggin,   61 

1  For  the  consummation  of  an  ap-  Cal.  305,  56  Gal.  522 ;  Posachane  etc. 
propriation,    see    Sees.    725-729.  Co.  v.  Standart,  97  Cal.  476,  32  Pae. 

For    the    appropriation    for    future  Eep.  532 ;  McICinney  v.  Smith,  21  Cal. 

needs,  see  Sees.  740,  886.  374,  1  Morr.  Min.  Eep.  650;  Higgins 

2  "  If ,  however,  the  capacity  of  his  v.  Baker,  42  Cal.  233 ;  San  Luis  etc. 
ditches  is  not  more  than  sufficient  for  Co.  v.  Estrada,  117  Cal.  168,  48  Pac. 
those  purposes,  ...  he  must  be  Eep.  1075;  McDonald  v.  Lannen,  19 
restricted  to  the  capacity  of  his  ditches  Mont.  78,  47  Pac.  Eep.  648 ;  Senior 
at  their  smallest  point ;  that  is,  at  the  v.  Anderson,  115  Cal.  496,  47  Pac. 
point  where  the  least  water  can  be  Eep.  454;  Bean  v.  Stoneman,  104  Cal. 
carried    through    them."     Barnes    v.  49,  37  Pae.  Eep.   777,  38  Pac.  Eep. 
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again,  where  at  times  the  flow  of  the  stream  is  not  up  to  the  full 
capacity  of  his  ditch,  he  is  entitled  to  all  the  water  up  to  that 
capacity,  provided  that  the  extent  of  his  prior  appropriation  covers 
that  amount.3 

The  capacity  of  the  appropriator's  ditch  being  the  maximum 
amount  of  water  which  he  can  divert  by  virtue  of  his  appropriation, 
the  quantity  of  water  to  which  he  is  entitled  is  limited  to  that 
amount,  and  he  must  apply  this  quantity  with  reasonable  economy 
to  the  purpose  for. which  he  makes  the  appropriation,  or  to  some 
other  purpose.*  His  prior  right  thus  limited  becomes  fixed  and 
certain,  and  others  may  appropriate  the  remainder  of  the  water 
running  in  the  stream  and  acquire  a  title  thereto  as  perfect  as  that 
of  the  right  of  the  prior  appropriator.^  And  after  the  rights  of 
others  have  vested  to  the  remainder  of  the  water  by  the  appropria- 
tion of  the  same,  the  first  appropriator  can  not  in  any  way  increase 
his  appropriation  by  enlarging  the  capacity  of  his  ditch,  or  by  any 
other  method  increase  the  amount  of  the  water  diverted  by  him, 
if  the  later  comers  are  in  any  way  materially  injured  or  their  rights 
infringed  upon.^ 

§  884.  Capacity  of  ditch  or  canal — Rule  in  adjudicating  priori- 
ties.— It  seems  to  be  the  tendency  of  appropriators  to  construct 
ditches  and  canals  of  a  larger  capacity  than  the  utmost  extent 

39 ;  Lillis  v.  Emigrant  T>.  Co.,  95  Cal.  Co.,   26   Colo.   47,   56  Pae.   Eep.   185, 

553,    30    Pae.    Rep.    1108;    White    v.  citing  Kinney  on  Irr.,  1st  Ed.,  Sees. 

Todd's  Valley  ete.  Co.,  8  Cal.  443,  68  230,  232;   Cache  La  Poudre  Ees.  Co. 

Am.  Dee.  338,  4  Morr.  Mia.  Eep.  536;  v.  Water  Supply  ete.  Co.,  25  Colo.  161, 

Whited  V.  Cavin,  65  Ore.  98,  105  Pae.  53  Pae.  Eep.  331,  46  L.  E.  A.  175,  71 

Eep.  396;  Driskill  v.  Eebbe,  22  S.  D.  Am.    St.   Eep.    131;    Proctor   v.    Jen- 

242,  117  N.  W.  Eep.  135.  nings,  6  Nev.  83,  3  Am.  St.  Eep.  240, 

3  Where  one  appropriates  a  speci-  4  Morr.  Min.  Eep.  265;  Nevada  W. 
fied  amount  of  water,  and  his  ditch  Co.  v.  Powell,  34  Cal.  109,  91.  Am. 
will  carry  this  amount,  he  is  entitled  Dee.  685,  4  Morr.  Min.  Eep.  253; 
to  such  an  appropriation  if  that  Ortman  v.  Dixon,  13  Cal.  33;  Hig- 
amoant  of  water  is  ever  in  the  stream,  gins  v.  Baker,  42  Cal.  233 ;  Davis  v. 
Sayre  v.  Johnson,  33  Mont.  15,  81  Gale,  32  Cal.  26,  91  Am.  Dec.  554,  4 
Pae.  Eep.  389.  Morr.     Min.     Eep.     604;    LobdeU    v. 

4  For  the  right  to  change  the  use,  Simpson,  2  Nev.  274,  90  Am.  Dec. 
see  Sees.  869-872.  537;  Barnes  v.  Sabron,  10  Nev.  217, 

8  For  rights  of  subsequent  appro-  4  Morr.  Min.  Eep.  673 ;  South  Side 
priatoTS,  see  Sees.  783-787.  Imp.  Co.  v.  Burson,  147  Cal.  401,  81 

6  Colorado  etc.  Co.  v.  Larimer  ete.     Pae.  Eep.  1107. 
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of  their  lawful  claim  to  the  waters  of  the  stream  demands,  or 
■of  a  capacity  larger  than  the  aggregate  volume  of  their  priorities 
where  there  are  more  than  one  taking  their  water  through  the  same 
ditch.  But  the  physical  size  of  a  ditch  and  the  aggregate  volume 
of  its  priorities  do  not  alone  determine  its  capacity  when  it  comes 
to  the  question  of  its  ability  to  supply  or  deliver  water.  Upon  this 
phase  of  the  question,  a  ditch  or  canal  can  convey  no  more  water 
than  it  can  obtain  from  its  source  of  supply.  Hence,  in  the  con- 
struction of  a  contract  contained  in  water  deeds  issued  by  vendor 
companies,  wherein  their  authority  to  sell  water  rights  was  limited 
to  the  "estimated  capacity"  of  the  canal  system,  it  is  held  that  this 
term  means  the  ability  of  the  canal  to  supply  or  deliver  water. 
And,  further,  in  determining  this  question,  there  must  be  taken 
into  consideration  not  only  the  physical  capacity  of  the  canal,  but 
also  the  volume  of  its  decreed  priorities,  in  connection  with  the 
probability  of  obtaining  water  from  the  stream  supplying  them 
under  normal  conditions  during  the  season  of  irrigation. ^  There- 
fore, in  adjudicating  the  capacity  of  ditches  and  canals,  it  is  within 
the  particular  province  of  the  Court  to  determine  their  ability  to 
supply  and  deliver  water  to  consumers  under  all  of  the  facts  in  each 
particular  case.^  And  when  this  has  once  been  determined,  and  a 
decree  entered  to  that  effect,  it  becomes  res  judicata  when  at- 
tacked in  a  subsequent  action.^  The  courts  have  often  been  called 
upon  to  determine  the  carrying  capacity  of  ditches;  and,  it  is  held 

1  The  words  ' '  estimated  capacity, ' '  See,  also,  Union  M.  &  M.  Co.  v. 
limited  and  modified  as  they  are  by      Dangberg,  81  Fed.  Eep.  73,  116. 

the    words    "to    furnish,"    must    be  "It  has  been  so  frequently   deter- 

construed  as  meaning   the  ability  of  mined  by  this  Court  that,   except  as 

the  canal  to  supply  or  deliver  water,  specially  provided  by  the  statutes,  or 

Wyatt  V.   Larimer  etc.   Co.,   18   Colo,  in  case  of  fraud,  decrees  rendered  in 

298,  33  Pac.  Eep.  144,  36  Am.  St.  Eep.  statutory  proceedings  under  the  Irri- 

280.  gation   Act   are   conclusive   upon   the 

See,   also,   Blakely  v.   Ft.   Lyon   C.  parties  thereto,  that  an  extended  dis- 

Co.,  31  Colo.  224,  73  Pac.  Eep.  249;  oussion  of  the  question  would  not  seem 

Larimer  &  Weld  Irr.  Co.  v.  Wyatt,  23  necessary."     Farmers'  Union  etc.  Co. 

Colo.  480,  48  Pac.  Eep.  528;  La  Junta  v.  Eio  Grande  etc.  Co.,  37  Colo.  512, 

etc.  Co.  V.  Hess,  31  Colo.  1,  71  Pac.  86  Pac.  Eep.  1042,  citing  New  Mer- 

Kep.  415.  csr  D.  Co.  v.  Armstrong,  21  Colo.  357, 

2  Blakely  v.  Ft.  Lyon  C.  Co.,  supra.  40  Pac.  Eep.  989;   Louden  C.  Co.  v. 

3  Water  Supply  Co.  v.  Larimer  etc.  Handy  D.  Co.,  22  Colo.  102,  43  Pac. 
Co.,  24  Colo.  322,  51  Pao.  Eep.  496,  Eep.  535;  Boulder  etc.  Co.  v.  Lower 
46  L.  E.  A.  322.  Boulder  D.  Co.,  22  Colo.  115,  43  Pac. 
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that,  where  the  court  has  once  determined  the  carrying  capacity 
of  a  ditch,  it  is  as  much  res  judicata  when  attacked  in  a  subsequent 
action  for  review  of  the  decree  as  the  determination  of  the  physical 
dimensions  of  the  ditch.  The  discovery  of  a  new  or  more  accurate 
formula  for  the  measuring  of  the  carrying  capacity  of  a  ditch, 
which  was  not  known  at  the  time  of  the  decree,  is  no  ground  for 
setting  aside  the  decree  and  the  entering  of  a  new  one,  for  the 
reason  that  there  would  be  no  end*of  litigation,  provided  still  new 
and  more  accurate  tests  for  measurement  are  afterward  discovered.* 

§  885.    Quantity  of  water  limited  to  that  economically  used. — 

As  we  have  seen  in  previous  sections,  the  later  authorities  do  not 
look  so  much  to  the  size  of  the  appropriator's  ditch  or  canal  as 
determining  the  extent  of  his  right  to  the  use  of  the  waters  of  a 
certain  stream  ^  as  did  the  early  authorities,  but  upon  the  amount 
of  water  which  is  actually  needed  by  the  prior  appropriator  for 
the  use  or  purpose  for  which  he  applies  it.^  This  change  of  the  rule 
has  been  gradual  and  is  undoubtedly  due  to  the  fact  that  the  irriga- 
ble portion  of  the  arid  and  semi-arid  West  is  rapidly  becoming 
settled  up.  As  the  population  increased  and  additional  lands  were 
settled  upon,  which  also  required  water  in  order  that  they  might 
be  successfully  cultivated,  the  demand  for  water,  of  course,  became 
each  year  greater  and  greater.  Then,  again,  as  the  knowledge  of 
practical  irrigators  has  become  greater  from  both  the  result  of  expe- 
rience and  from  technical  education,  to  which  the  General  Govern- 

Eep.  540;   Montrose  0.  Co.  v.  Loutz-  and  more   accurate  tests  are   discov- 

enliizer  D.  Co.,  23  Colo.  233,  48  Pae.  ered."  Water  Supply  etc.  Co.  v.  Lari- 

Eep.  532.  mer  etc.  Irr.  Co.,  24  Colo.  322,  51  Pae. 

4  "If  we  should  now  correct  the  de-  Eep.  496,  46  L.  E.  A.  322. 

cree   of    1882   for   the   reason   urged,  See,   also,   Union   M.   &   M.   Co.   v. 

then  at  the  end  of  the  next  decade  Dangberg,  81  Fed.  Eep.   73,   116. 

there  may  be  evolved  a  new  method  See    for    decrees     as    to    inchoate 

of  determining  the  carrying  capacity  rights.  Sec.  1587. 

of  ditches,  giving  even  more  accurate  See,  also,  Drach  y.  Isola,  48  Colo. 

results  than  under  the  Kutter  formula,  134,    109   Pae.   Eep.    748 ;    Conley   v. 

and,  in  an  action  then  brought  to  cor-  Dyer,  43  Colo.  22,  95  Pae.  Eep.  304 ; 

rect  the  mistake  made  by  us  now  in  New  Mercer  Ditch  Co.  v.  Armstrong, 

applying  the   Kutter   test,   the  Court  21  Colo.  357,  40  Pae.  Eep.  989. 

must  set  aside  our  decree  and  enter  a  l  Sec  Sec.  882. 

new  one,  and  so  there  would  be  no  2  See  Sec.  877. 
end   to   the   litigation,  provided   new 
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ment  and  the  agricultural  colleges  in  every  "Western  State  and  Ter- 
ritory throughout  the  "West  have  largely  contributed,  it  has  been 
demonstrated  in  thousands  of  instances  that  the  soil  will  yield  larger 
and  better  crops  by  not  using  so  large  a  quantity  of  water  in  the 
irrigation  of  the  same  as  was  at  first  thought  necessary.  And  as 
the  demand  became  greater,  the  legislatures  and  the  courts  have 
often  stepped  in  and  prevented  the  wasteful  diversion  of  water  by 
laying  down  the  rule  that  the  mere  diversion  of  the  water  was  not 
a  legal  appropriation  of  it,  but  there  must  be  an  application  of  all 
of  the  water  diverted,  within  a  reasonable  time,  to  some  beneficial 
use  or  purpose,  and  that  the  diversion  of  any  portion  of  the  water 
which  is  not  so  applied  is  unlawful  and  subject  to  appropriation 
by  later  comers  who  will  so  apply  it.*  Still  later  the  authorities 
have  gone  one  step  further  in  holding  that  not  only  is  the  quantity 
of  water  under  an  appropriation  limited  to  the  amount  which  is 
necessary  to  the  use  of  the  appropriator,  but  that  as  against  other 
appropriators  his  right  is  limited  to  such  an  amount  which  is 
reasonably  necessary  for  his  purposes,  when  diverted*  conducted  to 
the  place  of  use,  and  applied  to  that  use  in  a  reasonably  economical 
manner.  As  was  held  in  a  "Washington  case,  it  becomes  the  duty 
of  the  irrigator  to  use  proper  means  to  bring  the  water  to  points 
where  it  is  needed ;  to  use  it  only  at  such  times  and  in  such  quanti- 
ties as  are  necessary  for  his  purposes;  and  then,  if  others  situated 
like  himself  require  the  water,  to  stop  its  flow  until  it  shall  again 
become  necessary.*  As  well  stated  by  the  Oregon  Court  in  a  case 
decided  in  1911:  ^  "Before  the  country  was  so  thickly  settled  as 
it  is  now,  the  practice  for  the  appropriator  of  water  'to  keep  all 
you  get  and  get  all  you  can'  was  in  many  cases  tolerated;  but,  yield- 
ing to  reason  and  justice  to  all,  the  later  authorities  have  established 
a  different  rule.  "We  conceive  it  to  be  the  law,  except  s^  modified 
by  statute,  that  the  right  of  a  prior  appropriator  is  paramount,  but 
the  right  is  limited  to  such  an  amount  of  water  as  is  reasonably 
necessary  for  such  useful  purpose  and  project  as  may  be  fairly 
within  contemplation  at  the  time  the  appropriation  is  made."6 

3  See  cases  cited  under  Sec.  877.  «  "Owing  to  the  little  demand  and 

4Shotwell  V.  Dodge,  8  Wash.  337,  large  proportionate  supply  in  use  by 

36  Pae.  Eep.  254.  those     along    Silver    Creek    and    its 

5  Andrews   v.   Donnelly,   Ore.  branches  in  the  early    '80s,  together 

116  Pao.  Eep.  569.  with   the  lack  of   general  knowledge 
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Again,  as  was  said  in  a  recent  California  case:  "^  "It  is  the  well- 
settled  law  of  this  State  that  one  making  an  appropriation  of  the 
waters  of  a  stream  acquires  no  title  to  the  waters  but  only  a  tight 
to  their  beneficial  use  and  only  to  the  extent  that  they  are  employed 
for  that  purpose.  His  right  is  not  measured  by  the  extent  of  his 
appropriation,  as  stated  in  his  notice  or  by  his  actual  diversion 
from  the  stream,  but  by  the  extent  to  which  he  applies  such  waters 
for  useful  or  beneficial  purposes.  *  Beyond  that  his  appropriation 
or  diversion  of  more  than  can  be  applied  by  him  gives  him  no  right 
to  the  excess,  and  this  is  subject  to  appropriation  by  any  other 
person  who  may  use  it  for  similar  beneficial  purposes."  ^    Again, 


and  experience  on  the  subject  through- 
out the  State,  wasteful  methods  at 
that  time  were,  no  doubt,  common; 
but  of  recent  years  improved  means 
throughout  the  West  have  come  into 
use,  and  a  scarcity  of  the  supply  has 
made  a  more  economic  use  neeessary. 
The  result  is  that  the  hm  has  become 
well  settled  that  beneficial  use  and 
needs  of  the  appropriator,  and  not 
the  capacity  of  the  ditches  or  quan- 
tity first  applied,  are  the  measure  and 
limit  of  the  right  of  such  appropria- 
tors."  Hough  V.  Porter,  51  Ore. 
318,  95  Pac.  Eep.  732,  98  Pao.  Bep. 
1083,  102  Pac.  Eep.  728. 

See,  also,  Seaweard  v.  Pacific  L. 
Co.,  49  Ore.  157,  88  Pac.  Eep.  963; 
Gardiner  v.  Wright,  49  Ore.  609,  91 
Pac.  Eep.  286;  Union  M.  &  M.  Co. 
V.  Dangberg,  81  Fed.  Eep.  73,  116; 
Anderson  v.  Bassman,  140  Fed.  Eep. 
14. 

THuflford  v.   Dye,  Cal.  , 

121  Pac.  Eep.  400. 

8  A  prior  appropriator  has  the  right 
to  use  the  water  to  the  full  extent  of 
his  appropriation  when  the  condition 
of  his  premises  is  such  as  to  require 
the  use  of  the  water  for  his  purposes ; 
but  he  has  no  right  to  waste  it,  or  to 
use  it  extravagantly  or  imprudently, 
BO  as  to  injure  the  rights  of  others. 
Huston  V.  Bybee,  17  Ore.  140,  20 
Paa  Rep.  51,  2  L.  E.  A.  568. 


See,  also,  Jones  v.  Adams,  19  Nev. 
78,  6  Pac.  Eep.  442,  3  Am.  St.  Eep. 
788;  Barnes  v.  Sabron,  10  Nev.  217,  4 
Morr.  Min.  Eep.  673;  Wiggins  v.  Mus- 
cupiabe  etc.  Co.,  113  Cal.  182,  45  Pac. 
Eep.  160,  32  L.  E.  A.  667,  54  Am.  St. 
Eep.  337. 

But,  whatever  he  may  be  irrigating, 
he  is  only  entitled  to  the  amount  he 
needs,  economically  and  reasonably 
used,  and  when  he  has  that  he  can 
not  prevent  others  from  using  the  sur- 
plus. Eoeder  v.  Stein,  23  Nev.  92, 
42  Pao.  Eep.  867. 

See,  also,  Barrows  v.  Fox,  98  Cal. 
63,  32  Pac.  Eep.  811;  Natoma  W. 
Co.  V.  Hancock,  101  Cal.  42,  35  Pao. 
Eep.  334;  reversing  101  Cal.  42,  31 
Pac.  Eep.  112;  Low  v.  Schaffer,  24 
Ore.  239,  33  Pac.  Eep.  678. 

"As  before  stated,  the  measure  and 
limit  to  the  use  of  water  is  deter- 
mined by  the  quantity  applied  to  a 
beneficial  use."  Whited  v.  Cavin,  55 
Ore.  98,  105  Pac.  Eep.  396. 

See,  also,  Burkart  v.  Meiberg,  37 
Colo.  187,  86  Pao.  Eep.  98,  6  L.  E.  A., 
N.  S.,  1104,  19  Am.  St.  Eep.  279;  La 
Jara  etc.  Co.  v.  Hansen,  35  Colo.  105, 
83  Pac.  Eep.  644;  Leavitt  v.  Lassen 
Irr.  Co.,  157  Cal.  82,  106  Pac.  Eep.  404, 
29  L.  E.  A.,  N.  S.,  213;  Strong  v. 
Baldwin,   137  Cal.  "432,   70  Pac.  Eep. 

288;  Salt  Lake  City  v.  Gardner,  

Utah ,  114  Pae.  Eep.  147. 
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in  a  very  recent  Idaho  case  it  is  said :  "Economy  must  be  required 
and  demanded  in  the  use  and  application  of  water.  Water  users 
should  not  be  allowed  an  excessive  quantity  of  water  to  compensate 
for  and  counterbalance  their  neglect  or  indolence  in  the  preparation 
of  their  lands  for  the  successful  and  economical  application  of  the 
water.  One  farmer,  although  he  has  a  superior  water  right,  should 
not  be  allowed  to  waste  enough  water  in  the  irrigation  of  his  land  to 
supply  both  him  and  his  neighbor  simply  because  his  land  is  not  ade- 
quately prepared  for  the  economical  application  of  the  water. "  ^  As 
to  what  constitutes  a  reasonably  economical  use  of  the  water  will  be 
more  thoroughly  discussed  in  the  sections  of  this  chapter  upon  the 
subjects  of  duty  of  water  i"  and  the  suppression  of  waste.^^  In  gen- 
eral, we  will  say  here,  however,  that  what  constitutes  a  reasonable, 
economical  use  of  the  water  depends  upon  the  circumstances  sur- 
rounding each  particular  ease,  and  is  therefore  a  question  of  fact.- 
In  determining  this  question  there  must  be  taken  into  consideration 
the  amount  of  water  claimed,  the  area  of  land  to  which  it  is  applied, 
the  character  of  the  soil,  the  nature  of  the  crops  planted,  the  dis- 
tance of  the  land  from  the  source  of  supply  of  the  water,  the  condi- 
tion of  the  ditches  and  canals,  and  other  like  subjects.^^ 

§  886.  Quantity  of  water — Appropriations  for  future  use  for 
irrigation. — ^Under  the  subject  of  reasonable  diligence  as  regarding 
appropriations  for  future  use,  we  discussed  the  time  which  might 
be  allowed  a  settler  appropriator  for  the  purpose  of  the  irrigation  of 
new  lands,  to  finally  consummate  his  appropriation  and  apply  the 
water  to  the  full  amount  claimed  by  him.i  We  have  seen  in  the 
previous  sections  that  a  person  could  not  appropriate  more  water 
than  was  necessary  for  the  purpose  or  use  to  which  it  was  intended 
to  be  applied  and  that  for  this  purpose  it  must  be  economically 

9  Farmers'  etc.  Co.  T.  Riverside  Irr.  4  Morr.  Min.  Eep.  673;  Heilbron  v.  76 
Dist.,  16  Idaho  52,  102  Pae.  Eep.  481.      Land   &  Water  Co.,   80   Cal.   189,   22 

See,  also,  Abbott  v.  Reedy,  9  Idaho  Pao.   Rep.   62;    Shotwell  v.  Dodge,   8 

577,  75  Pac.  Rep.  764;  Vaa  Camp  v.  Wash.   337,   36   Pao.   Rep.   254;    Low 

Emery,   13   Idaho   202,   89   Pae.   Rep.  v.  Sohaffer,  24  Ore.  239,  33  Pae.  Rep, 

752;   Niday  v.  Barker,  16  Idaho  703,  678;  Wiggins  v.  Muscupiabe  etc.  Co., 

101  Pae.  Rep.  254.  113  Cal.  182,  45  Pac.  Eep.  160,  32  L. 

10  See  Sees.  902-908.  E.  A.  66.7,  54  Am.  St.  Eep.  337. 

11  See  Sees.  811-916.  1  See  Sec.  740. 

12  Barnes  v.  Sabron,  10   Nev.  217, 
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used.2  But  the  authorities  agree  upon  the  proposition  that,  where 
the  purpose  of  the  appropriation  is  for  the  irrigation  of  new  land 
by  a  settler,  although  the  quantity  first  used  is  not  the  full  amount 
claimed,  the  settler  may  year  by  year  increase  the  quantity  used,  as 
he  gets  his  land  ready  for  cultivation,  up  to  the  full  amount  of  his 
claim,  and  that,  too,  as  against  the  claims  of  subsequent  appro- 
priators,  provided  that  he  does  not  delay  the  final  use  of  all  the 
water  claimed  for  an  unreasonable  ^ame.^  Under  this  state  of  facts, 
it  is  the  well-settled  rule  that  where  he  has  used  reasonable  dili- 
gence the  additional  application  of  the  water  annually  to  meet  the 
augmented  demand  causes  the  appropriation  to  relate  back  to  the 
inception  of  the  claim,  thereby  cutting  off  all  adverse  claimants 
to  the  use  of  the  water,  where  their  claims  interfere  with  the  rights 
of  the  settler  who  was  prior  in  time.'*  Or,  in  other  words,  the  rule 
is  that,  at  the  time  of  the  inception  of  his  claim,  he  may  lay  the 
foundation  for  the  appropriation  of  such  a  quantity  of  water  as  will 
be  necessary,  when  economically  used,  for  the  reclamation  of  his 
entire  tract  of  land,  and  he  will  not  lose  his  priority  of  right,  pro- 
vided he  makes  use  of  all  of  the  water  claimed  within  a  reasonable 
time.^    But  this   rule   must  not  be   construed   to   mean   that   a 

2  See  Sees.  877,  885.  St.  Eep.  777;  Simmons  v.  Winters,  21 

3  See  See.  740  and  eases  cited.  Ore.  35,  27  Pae.  Eep.  7,  28  Am.  St. 

4  Seaweard  v.  Paeifie  Live  Stock  Eep.  727 ;  Glaze  v.  Frost,  44  Ore. 
Co.,  49  Ore.  157,  88  Pae.  Eep.  963;  29,  74  Pae.  Eep.  336;  Low  v.  Eizor, 
Union  M.  &  M.  Co.  v.  Dangberg,  81  25  Ore.  551,  37  Pae.  Eep.  82;  EUiot 
Fed.  Eep.  73;  Eodgers  v.  Pitt,  129  v.  Whitmore,  23  Utah  342,  65  Pae. 
Fed.  Eep.  932,  89  Fed.  Eep.  420;  Eep.  70,  90  Am..  St.  Eep.  700;  Senior 
Longmire  v.  Smith,  26  Wash.  439,  67  v.  Anderson,  115  Cal.  496,  47  Pae. 
Pae.  Eep.  246,  58  L.  E.  A.  308;  Hall  Eep.  454;  Hubbs  &  Miners'  T>.  Co. 
V.  Blaekman,  8  Idaho  272,  68  Pae.  v.  Pioneer  W.  Co.,  148  Cal.  407,  83 
Eep.  19;  Conant  t.  Jones,  3  Idaho  Pae.  Eep.  253;  Avery  v.  Johnson,  59 
606,  32  Pae.  Eep.  250;  Brown  v.  Wash.  332,  109  Pae.  Eep.  1028;  So- 
Newell,  12  Idaho  166,  85  Pae.  Eep.  wards  v.  Meagher,  37  Utah  212,  108 
385;  Arnold  v.  Passavant,  19  Mont.  Pae.  Eep.  1112;  Loekwood  v.  Free- 
575,  49  Pae.  Eep.  400;  Kleinschmidt  man,  15  Idaho  395,  98  Pae.  Eep.  295; 
T.  Greiser,  14  Mont.  482,  37  Pae.  Eep.  Conley  v.  Dyer,  43  Colo.  22,  95  Pao. 
5,  43  Am.  St.  Eep.  652;  New  Mereer  Eep.  304. 

etc.  Co.  V.  Armstrong,  21  Colo.  357,  40  See,  also,  for  decrees  as  to  inchoate 

Pae.  Eep.  989;  Barnes  v.  Sabron,  10  rights.  Chaps.  78,  79. 

Nev.    217,    4   Morr.    Min.    Eep.    673;  6  "  That  aU  the  water  which  was  ap- 

Smyth  T.  Neal,  31  Ore.  105,  49  Pae.  propriated   ean   not  be  used  at  that 

Eep.  850;  Nevada  D.  Co.  v.  Bennett,  time  by  the  appropriator  will  not  put 

30  Ore.  59,  45  Pae.  Eep.  472,  60  Am.  his  right   down  to  what  he  actually 
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person  may  attempt  to  appropriate  and  hold  in  reserve  a  quan- 
tity of  water  which  he  can  have  no  use  for  on  his  own  land.^ 
And,  again,  in  order  for  an  appropriator  to  successfully 
lay  claim  to  a  quantity  of  water  sufficient  for  his  future  needs,  and 
for  the  doctrine  of  relation  to  apply  thereto,  these  needs  must  have 
entered  into  the  intent  of  the  appropriator,  and  have  been  claimed 
at  the  inception  of  his  appropriation.'^ 

In  this  connection  the  Utah  Court,  in  a  recent  case,^  said :  "May 
an  application  be  made  to  appropriate  water  for  a  beneficial  purpose 
so  contemplated  in  the  future  ?  We  confess  that  the  question  is  open 
to  debate,  and  is  not  free  of  doubt.  We  have,  however,  with  some 
hesitancy,  reached  the  conclusion  that  such  an  application  may 
properly  be  made  when  it  is  made  in  good  faith  and  with  an  actual 
bona  fide  intention  and  a  present  design  to  appropriate  the  water 


nseB,  in  favor  of  a  subsequent  appro- 
priatoT,  if  the  amount  appropriated 
was  not  greater  than  could  be  profit- 
ably used  on  his  own  land,  and  he  in- 
tends, as  rapidly  as  possible,  to  make 
use  of  the  whole  of  it."  Klein- 
Bchmidt  V.  Greiser,  14  Mont.  484,  37 
Pae.  Eep.  5,  43  Am.  St.  Eep.  652. 

"If  the  water  is  used  for  the  pur- 
pose of  irrigating  lands  owned  by  the 
appropriator,  the  right  is  not  confined 
to  the  amount  of  water  used  at  the 
time  the  appropriation  is  made;  the 
appropriator  is  entitled  not  only  to 
his  needs  and  necessities  at  that  time, 
but  to  such  other  and  further  amount 
of  water,  within  the  capacity  of  his 
ditch,  as  would  be  required  for  the 
future  improvement  and  extended  cul- 
tivation of  his  land,  if  the  right  is 
otherwise  kept  up."  Judge  Hawley 
in  Union  M.  &  M.  Co.  v.  Dangberg, 
81  Ped.  Eep.  73,  116. 

6  Atchison  v.  Peterson,  1  Mont. 
561;  Id.,  87  U.  S.  20  Wall.  507,  22 
L.  Ed.  414,  1  Morr.  Min.  Eep.  583; 
Low  V.  Eizor,  25  Ore.  551,  37  Pao. 
Eep.  82;  Elliot  v.  Whitmore,  23  Utah 
342,  65  Pao.  Eep.  70,  90  Am.  St. 
Eep.  700. 

99 — Kin.  on  Irr. 


1  For  the  doctrine  of  relation,  see 
Sees.  742-756. 

"Hence  the  wisdom  of  statutory 
provision  requiring  a  claimant  of  wa- 
ter to  file  a  plat  and  statement  as 
public  notice  of  intention  and  extent 
of  the  right  claimed."  Taughen- 
baugh  V.  Clark,  6  Colo.  App.  235,  40 
Pae.  Eep.  151. 

See,  also,  Eutherford  v.  Lucerne 
etc.  Co.,  12  "Wyo.  299,  75  Pae.  Eep. 
445;  Becker  v.  Marble  Cr.  etc.  Co., 
15  Utah  225,  49  Pae.  Eep.  892,'lll9; 
Farmers'  Union  etc.  Co.  v.  Eio  Grande 
etc.  Co.,  37  Colo.  512,  86  Pae.  Bep. 
1042;  Sieber  v.  Prink,  7  Colo.  148, 
2  Pae.  Eep.  901;  Toohey  v.  Campbell, 
24  Mont.  13,  60  Pae.  Eep.  396;  Brown 
V.  Baker,  39  Ore.  66,  65  Pae.  Eep. 
799;  Id.,  66  Pae.  Eep.  193;  Ison  v. 
Sturgill,  57  Ore.  109,  109  Pae.  Eep. 
379,  110  Pao.  Eep.  535;  Porter  v. 
Pettingill,  57  Ore.  247,  110  Pae.  Eep. 
393;  McDonald  v.  Lannen,  19  Mont. 
78,  47  Pae.  Eep.  468;  Smith  v.  Duff, 
39  Mont.  382,  102  Pae.  Eep.  984,  133 
Am.  St.  Eep.  587. 

s  Sowards  v.  Meagher,  37  Utah  212, 
108  Pao.  Eep.  1112. 
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for  a  beneficial  use,  though  contemplated  in  the  future,  and  when 
it  is  not  made  for  the  purposes  of  mere  speculation  or  monopoly." 
A  very  recent  Colorado  case  ^  also  held  that  a  settler  upon  160  acres 
of  Government  land  who  constructs  a  ditch  or  buys  a  water  right 
with  a  view  to  irrigate  the  entire  tract  may  use  such  an  amount  of 
water  as  is  sufficient  to  irrigate  all  his  land  when  needed,  provided 
the  water  is  beneficially  used  and  with  reasonable  diligence  for  the 
improvement  of  his  land ;  and  it  was  said  by  the  Supreme  Court : 
■ '  The  test  is  not  necessarily  the  number  of  acres  irrigated  each  year. 
If  these  tracts  were  farmed,  and  all  the  water  necessary  to  irrigate 
them  was  beneficially  used  with  reasonable  diligence  in  the  improve- 
ment of  the  land,  it  is  sufficient.  What  was  a  sufficient  amount  of 
water,  and  was  it  applied  to  a  beneficial  use,  is  the  test." 

As  we  have  seen  in  a  previous  section,  the  quantity  of  water  which 
may  be  diverted  under  a  single  appropriation  is  limited  by  the 
amount'  originally  claimed  under  that  appropriation,^"  and  the 
quantity  of  water  for  future  needs  must  be  claimed  at  the  time 
of  the  inception  of  the  original  appropriation  and  not  be  the  result 
of  a  mere  afterthought,  and  not  contemplated  at  the  time  of  the 
original  appropriation.  We  have  also  seen  in  a  previous  section 
that  an  appropriator  can  hold  the  unused  quantity  of  the  water  in 
an  appropriation  for  future  needs  only  for  what  is  deemed  a 
reasonable  time.^^  And  as  to  what  constitutes  a  reasonable  time 
for  the  final  consummation  of  an  appropriation  and  the  application 
of  all  the  water  to  some  beneficial  use  or  purpose  depends  upon 
all  of  the  pertinent  facts  surrounding  each  particular  case.^^ 

9Weldon  Valley  Diteh  Co.  y.  Farm-  728;   Low  v.  Eizor,  25  Ore.   551,  37 

ers'  Pawnee  Canal  Co., Colo.  — ,  Pac.  Rep.  82;  Moss  v.  Rose,  27  Ore. 

119  Pae.  Rep.  1056.  595,   41   Pae.   Rep.   666,   50   Am.   St. 

10  See  See.  878.  Rep.  743;   Rodgers  v.  Pitt,  129  Fed. 

11  See  See.  740.  Rep.  932,  89  Fed.  Rep.  420;   HaU  v. 

12  See  Sees.  735-741.  Blaekman,  8  Idaho  272,  68  Pae.  Rep. 
See,  also,   Seaweard  v.  Pacific  etc.  19 ;  Gates  v.  Settlers '  etc.  Co.,  19  Okla. 

Co.,  49  Ore.   157,  88  Pac.  Rep.  963;  83,  91  Pae.  Rep.  856;  Brown  v.  New- 

Hindman  v.   Rizor,   21   Ore.    112,   27  ell,  12  Idaho  166,  85  Pae.  Rep.  385; 

Pae.   Rep.   13;    Nevada  Ditch  Co.  v.  Beers  y.  Sharpe,  44  Ore.  386,  75  Pac. 

Bennett,  30  Ore.  59,  45  Pac.  Rep.  472,  Rep.   717;   Couant  v.  Jones,  3  Idaho 

60  Am.  St.  Rep.  777;  Cole  v.  Logan,  606,  32  Pae.  Rep.  250. 
24  Ore.  304,  33  Pac.  Rep.  568 ;  Hough  That    in    California    a    reasonable 

V.  Porter,  51  Ore.  318,  95  Pac.  Rep.  time  for  the  application  of  water  is 

732,  98  Pae.  Rep.  1083,  102  Pae.  Rep.  held  to  be  five  years,   see   Smith  y. 
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Where  the  amount  of  the  full  quantity  of  water  was  also  claimed 
in  the  notice  of  appropriation  or  the  application  to  appropriate, 
there  is  no  reason  in  law  why  the  same  principle  should  not  apply  to 
appropriations  other  than  for  the  use  of  the  water  for  irrigation. 
In  fact,  the  same  doctrine  has  been  applied  to  an  appropriation  for 
future  uses  for  the  development  for  power  purposes.  Of  course, 
the  same  rules  as  to  reasonable  time  for  the  full  consummation  of 
the  appropriation,  and  the  final  application  to  the  use  intended  of 
all  the  water  covered  by  the  claim,  must  be  observed.  ^^ 

In  a  number  of  States  the  time  within  which  the  water  must  be 
actually  applied  to  the  beneficial  use  or  purpose  is  fixed  by  statute.^* 

Owing  to  the  recent  decisions  sustaining  the  rule  as  above  set 
forth,  we  have  no  reason  to  change  our  statement  made  in  the  first 
edition  of  this  work,  which  is  as  follows:  "We  find  that  the  rule 
is  that  he  may  make  an  appropriation  of  all  the  water  that  he  will 
need  upon  his  land,  and  that  the  fact  that  he  does  not  make  imme- 
diate use  of  the  whole  land  will  not  destroy  his  priority  of  right  if 
he  continues  the  development  of  his  land  and  makes  a  full  use  of 
his  water  right  within  a  reasonable  time." 

§  887.  Appropriator  not  always  limited  to  first  amount  used. — 
In  addition  to  the  question  of  the  appropriation  of  water  for  future 
use,  discussed  in  our  previous  section,^  there  are  other  circumstances 
by  which  the  appropriator  will  not  be  required  to  divert  and  u^e 
the  full  quantity  of  the  water  covered  by  his  claim.  If,  by  reason  of 
any  obstructions  or  irregularities  in  the  grade  of  the  ditch  it  is  not 
capable  of  diverting  as  much  water  as  its  general  size  would  indicate 
and  as  the  area  of  the  land  to  be  irrigated  for  which  the  appropria- 
tion is  made  would  reasonably  require,  and  also  claimed  for  in  the 
notice  of  application  of  appropriation,  the  appropriator  will  be 
allowed  a  reasonable  time  to  remove  such  obstructions  or  to  adjust 
the  grade.2 

Hawkins,  110  Cal.  122,  42  Pac.  Eep.  14  For  the  statutes  upon  the  sub- 

453;   Id.,  120  Cal.  86,  52  Pae.  Bep.  ject,  see  Part  XIV. 

139,  19  Morr.  Min.  Bep.  243.  1  ^ee  See.  886;  see,  also,  Sec.  740. 

13  See  Trade  Dollar  etc.  Co.  v.  Pra-  2  Barnes  v.  Sabron,  10  Nev.  217,  4 

ser,   148  Fed.  Bep.  587,  79  C.  C.  A.  Morr.  Min.  Eep.  673;  White  v.  Todd's 

37;   MeFarland  v.  Alaska  ete.  Co.,  3  Valley  etc.   Co.,  8  Cal.  442,  68  Am. 

Alaska  308;   Union  M.   &  M.  Co.  v.  Dee.  334,  4  Morr.  Min.  Bep.  536;  Ne- 

Dangberg,  81  Fed.  Eep.  73,  116.  vada   etc.   Co.  t.  Kidd,  37  Cal.   282, 

309. 
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§  888.  Measurement  of  water. — It  is  not  the  purpose  of  this 
work  to  treat  the  subject  of  water  rights,  or  the  appropriation  of 
water  for  any  beneficial  purpose,  from  the  standpoint  of  the  engi- 
neer. But  a  general  discussion  upon  the  sutjeet  of  measuring  water 
and  some  of  the  most  approved  methods  for  the  same  will  not  be 
out  of  place,  leaving  the  details  of  the  subject  to  engineering  works, 
or,  better  still,  to  the  engineers  themselves.  The  subject  of  measur- 
ing running  water  has  always  tjgen  a  most  difficult  one;  and,  al- 
though science  in  this  respect  has  kept  pace  with  the  subject  of  the 
duty  of  water,  or  the  exact  quantity  of  water  essential  to  irrigate  a 
given  tract  of  land  under  all  conditions,  ^  the  results  in  many  re- 
spects are  far  from,  satisfactory.  If  the  water  was  always  quiet  and 
at  rest,  it  would  be  an  easy  matter  to  determine  the  exact  quantity 
in  any  body  in  gallons  or  any  other  unit  of  measurement  by  simply 
measuring  the  dimensions  of  the  body,  and  then  making  the  proper 
computation.  This  would  be  like  measuring  wheat  in  a  bin  or  corn 
in  a  crib.  But,  as  "water  is  a  movable,  wandering  thing,"  2  when 
we  come  to  the  measurement  of  running  water,  we  have  a  different 
proposition,  and  one  which  has  taxed  the  best  efforts  of  some  of  the 
greatest  scientists  of  the  ages,  and  even  now  it  can  not  be  claimed 
there  is  any  certain  rule  by  which  this  can  be  done  and  always  ob- 
tain the  exact  result.  Under  certain  conditions  by  the  present 
methods  in  practice,  the  measurement  of  the  running  water  may 
be  exact,  or  as  near  exact  as  is  necessary  to  determine  for  the  use 
or  uses  to  which  the  water  is  applied.  But  the  conditions  where 
the  measurements  ar^  taken  are  never  the  same  at  the  different 
places  of  measurement.  And,  then  again,  the  method  and  formula, 
which  are  applicable  to  give  the  correct  result  under  certain  condir 
tions  are  found  to  be  wholly  inapplicable  and  inadequate  to  give 
the  correct  result  under  different  conditions.  Then,  again,  under 
the  same  conditions,  and  the  running  water  measured  at  the  same 
place,  and  the  computation  made  by  a  different  formula,  claimed  to 
be  a  standard  for  measuring' water,  and  an  improvement  upon  some 
old  standard,  by  which  the  water  previously  had  been  measured, 
different  results  may  be  obtained.  And,  as  said  by  Mr.  Justice 
Campbell,  in  rendering  the  decision  of  the  Supreme  Court  of 
Colorado:    "It  further  appears  that  no  computations  are  ever  the 

1  For  duty  of  water,  see  Sees.  902-  2  2  Black  Comm.  18. 

908.  See,  also.  See.  455. 
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same,  even  with  the  same  formula.  Hydraulics  is  said  to  be  one 
of  the  most  complex  sciences. ' '  ^  And  the  courts  hold  that  in  order 
for  a  witness  to  be  competent  to  testify  as  to  the  measurement  and 
duty  of  water,  he  must  have  had  experience  and  training  along  these 
lines.* 

In  a  recent  case  in  Oregon,^  it  was  held  that  the  testimony  of  a 
witness  that  a  flow  of  17  inches  of  water  per  acre  was  necessary 
for  the  irrigation  of  certain  lands,  was  so  obviously  unreliable  that 
it  could  not  be  accepted  by  the  Supreme  Court  upon  review  of  the 
case  although  the  testimony  was  undisputed.  And  the  Supreme 
Court,  relative  to  this  point  said :  ' '  The  absurdity  of  such  quantity, 
being  essential  to  the  proper  irrigation  of  lands  is  manifest." 

§  890.  Measurement  of  water — The  miner's  inch  as  prescribed 
— ^In  order  to  determine  the  definite  quantity  of  water  to  which  an 
appropriator  is  entitled,  some  method  of  measurement  must  be 
adopted  by  which  the  quantity  of  running  water  may  be  determined 
with  some  degree  of  accuracy.  And,  in  order  to  do  this,  first  and 
foremost,  there  must  be  adopted  a  standard  of  measurement.  By 
the  custom  of  the  early  miners  of  California,  during  the  formative 
period  of  the  Arid  Region  Doctrine  of  appropriation,  the  first 
standard  of  measurement  was  called  the  "miner's  inch."  The 
placer  miners  first  employed  this  standard;  and,  in  those  sections 
where  irrigation  succeeded  this  form  of  mining,  appropriators  for 
this  purpose  generally  adopted  this  standard  or  unit  of  measure- 
ment. At  an  early  day,  when  water  was  plentiful  for  the  uses  for 
which  it  was  claimed,  in  many  respects  it  was  satisfactory,  especially 
for  the  smaller  measurements  of  water.  It  is  simpler  than  the  com- 
putation by  other  standards,  and  easily  understood  by  the  farmers 
for  the  reason  that  they  could  tell  at  a  glance  the  quantity  of  water 
that  was  being  delivered.  It  is  not  suited,  however,  to  the  measure- 
ment of  rivers  or  streams,  or  the  regulation  of  the  larger  quantities 
of  water  as  between  the  large  canals,  as  the  prescribed  conditions 
necessary  can  not  be  produced  on  a  large  stream  of  water.    Where 

3  Water  Supply  etc.  Co.  v.  Larimer  4  Farmers '  etc.  Co.  v.  Riverside  Irr. 

etc.  Co.,  24  Colo.  322,  51  Pac.  Rep.  Dist.,   16   Idaho   525,   102   Pae.   Rep. 

496,  46  L.  R.  A.  322.     For  further  481. 

discussion  of  this  case,  see  See.  900.  5  Whited  v.  Gavin,  55  Ore.  98,  105 

For  computations  by  formula,  see  Pae.  Rep.  396. 
Sec   899. 
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the  water  has  become  scarce,  as  compared  to  the  demand,  it  is  also 
subject  to  many  other  objections,  which  we  will  proceed  to  discuss. 
This  standard,  with  certain  specifications  as  to  pressure,  is  still 
retained  in  some  of  the  Western  States,  although  in  the  most  it  has 
been  superseded  by  other  standards  of  measurement  such  as  the 
"second  foot"  or  the  "acre  foot."  *  The  terms  "inch,"  "miner's 
inch,"  and  "miner's  measurement,"  as  found  in  some  of  the  early 
decisions,  mean  absolutely  nothing  in  and  of  themselves  without 
further  specifications  or  evidence  as  to -what  the  inch  or  miner's 
measurement  consists  of.  As  was  said  in  a  recent  California  case :  ^ 
"To  show  the  quantity  in  miner's  inches  there  should  have  been 
either  evidence  as  to  a  measurement  according  to  some  prescribed 
method,  or  evidence  of  facts  upon  which  a  definite  calculation  could 
be  made."  ^  Before  any  statutory  enactments  were  made  attempt- 
ing to  specify  what  a  miner's  inch  should  consist  of  it  varied  greatly 
even  in  different  localities  of  the  same  State,  and  depended  entirely 
upon  the  custom  of  that  particular  locality  where  the  measurement 
was  made.*     In  California,  where  this  standard  of  measurement 


1  For  second-foot,  see  Sees.  892, 
893. 

For  aore-foot,  see  Sec.  894. 

For  history  of  doctrine  of  appro- 
priation, see  Sees.  595-626. 

For  a  description  of  the  miner's 
inch,  see  Exp.  Stations  Bulletin  No. 
86,  U.  S.  Dept.  of  Agriculture,  p.  19. 

2  Logan  V.  Guichard,  159  Cal.  562, 
114  Pac.  Rep.  989. 

3  ' '  An  examination  discloses  that 
a  number  of  witnesses,  when  testify- 
ing and  while  expressing  opinions  as 
to  the  number  of  inches  of  water  re- 
quired to  irrigate  the  land,  had  not 
very  definite  ideas  as  to  the  measure- 
ment of  water;  the  Court  was  justified 
in  attaching  but  little  weight  to  such 
testimony."  Longmire  v.  Smith,  26 
Wash.  439,  67  Pac.  Rep.  246,  58  L. 
R.  A.  308. 

As  the  words  "inch  of  water"  have 
not  acquired  any  fixed  technical  mean- 
ing, which  must  control  when  used 
in  a  grant,  evidence  of  the  circum- 


stances surrounding  the  making  of  the 
grant  must  be  considered.  Jackson 
M.  Co.  V.  Chandos,  82  Wis.  437,  52 
N.  W.  Eep.  759. 

A  decree  that  a  party  is  entitled 
to  "150  inches,  statutory  measure- 
ment," where  it  nowhere  appears 
what  statutory  measurement  is  re- 
ferred to,  is  void.  In  re  Huntley,  85 
Fed.  Rep.  889,  29  C.  C.  A.  469. 

See,  also,  Janesville  Cotton  Mills 
V.  Ford,  82  Wis.  416,  52  N.  W.  Rep. 
764;  ColUns  v.  Gray,  3  Cal.  App.  723, 
86  Pac.  Rep.  983;  Ison  v.  Sturgill,  57 
Ore.  109,  109  Pac.  Rep.  579,  110  Pae. 
Eep.  535;  Hough  v.  Porter,  51  Ore. 
318,  95  Pac.  Eep.  732,  98  Pae.  Eep. 
1083,  102  Pae.  Rep.  728. 

4 "  It  was  admitted  at  the,  argu- 
ment, that  these  latter  terms  have 
no  fixed  meaning,  and  that  an  inch  of 
water  according  to  'miner's  measure- 
ment' in  one  locality  is  sometimes  a 
very  different  quantity  from  an  inch 
according   to   'miner's   measurement' 
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originated,  the  term  miner's  inch  is  more  or  less  indefinite  in  differ- 
ent localities  of  the  State,  for  the  reason  that  all  do  not  use  the  same 
head  above  the  center  of  the  aperture.^  It  also  varies  in  the  dif- 
ferent States  according  to  the  different  heads  either  where  it  is 
used  according  to  the  custom  of  some  locality  or  is  prescribed  by 
the  statutes  of  the  respective  States. 

Prom  the  above,'  as  near  as  we  can  come  to  a  general  definition 
of  the  "miner's  inch"  as  the  unit  of  rate  of  discharge  of  water  as 
used  in  the  Western  States,  it  is  such  an  amount  of  water  as  will 
flow  through  an  orifice  one  inch  square  in  a  vertical  position  and 
under  a  standard  head  fixed  either  by  custom  or  law,  and  in  the 
computation  of  which  each  square  inch  of  the  opening  represents 
a  miner's  inch.^  It  will  be  notieell  that  this  will  not  give  the 
quantity  of  water  in  any  recognized  standard  and  only  in  miner's 
inches.  The  quantity  of  water  in  gallons  or  cubic  feet  will  have  to 
be  determined  by  other  measurements  discussed  in  the  following 
sections.'^  Then,  again,  the  quantity  will  vary  according  to  the 
standard  head  prescribed,  which  varies  greatly  in  different  locali- 
ties, and  also  in  accordance  with  the  statutes  of  the  different  States 
still  adhering  to  this  unit  of  measurement.^ 

§  890.  Measurement  of  water — The  miner's  inch  as  prescribed 
by  the  statutes. — ^As  we  said  in  the  previous  section,  the  quantity 
of  water  measured  by  the  miner's  inch  varies  with  the  head  of  water 
prescribed.    The  "head  of  water,"  as  used  in  this  connection,  is  the 

in   another   locality."     Dougherty   v.  ing,  p.   546;    Kent's  Mechanical  En- 

Haggin,  56  Cal.   522,   15  Morr.   Min.  gineers'  Pocketbook,  p.  18;   Newell 's 

Bep.  211 ;  see,  also.  Id.,  61  Cal.  305.  Practical    Irrigation,    p.    128 ;    Merr- 

5  See  Kent's  Mechanical  Engineer's  man's  Treatise  on  Hydraulics,  1904, 
Pocketbook,  p.  18.                       -  pp.   122-124;   Gardiner  v.  Wright,  49 

Where  it  was   found  that  the  eus-  Ore.  609,  91  Pac.  Rep.  286;  Collins  v. 

tomary  flow  for  the  purpose  of  irri-  Gray,  3  Cal.  App.  723,  86  Pac.  Eep. 

gation  was   40   inches   of   water,   the  983 ;  Logan  v.  Guichard,  159  Cal.  562, 

finding  was  not  fatally  defective  for  114  Pac.  Eep.  989;   Carron  v.  Wood, 

failure      to      specify    the     particular  10  Mont.  500,  26  Pac.  Eep.  388;  Mor- 

standard    of    measurement,    since   the  gan  v.    Shaw,   47   Ore.   333,   83   Pac. 

finding  would  be  construed  according  Eep.    534;    Bowman   v.    Bowman,    35 

to  the  customary  measurement  of  the  Ore.  279,  57  Pae.  Eep.  546. 

locality.    Collins  v.  Gray,  3  Cal.  App.  7  See  Sec.  892. 

723,  86  Pac.  Eep.  983.  8  See  See.  890. 

6  See  Trautwine  's  Engineers '  Pock-  For  the  unit  of  measurement  of 
etbook;  Trautwine  on  Civil  Engineer-  the  different  States,  see  Part  XIV. 
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pressure  of  water  as  it  flows  through  the  orifice  or  opening  above  the 
top  of  such  opening.  This  head  varies  from  three  inches  to  nine 
inches.  1  In  the  different  States,  a  different  standard  of  head  is 
prescribed  for  the  miner's  inch;  and,  as  a  different  quantity  of 
water  will  flow  through  the  same  orifice  with  a  greater  head  than 
with  a  smaller  one,  it  must  necessarily  follow  that,  as  to  the  quantity 
of  water,  there  is  a  variation  in  accordance  with  the  head  prescribed 
by  the  respective  statutes.  ^ 

In  California  the  statute  originally  prescribed  that  the  miner's 
inch  should  be  measured  under  a  four-inch  pressure.^  However,  by 
the  Act  of  1901,3  a  different  standard  of  head  was  adopted.  That 
Act  provides  that  the  standard  miner's  inch  shall  be  equivalent  or 
equal  to  one  and  one-half  cubic  feet  of  water  per  minute  measured 
through  any  aperture  or  orifice,  and  repealed  all  Acts  or  parts  of 
Acts  inconsistent  therewith.  By  computation  the  head  of  water 
must  be  under  a  six-inch  pressure.* 

In  Colorado  the  inch  is  defined  by  statute  as  follows:  "Every 
inch  shall  be  considered  equal  to  an  inch  square  orifice  under  a  five- 
inch  pressure,  and  a  five-inch  pressure  shall  be  from  the  top  of  the 
orifice  of  the  box  put  into  the  banks  of  the  ditch,  to  the  surface  of 
the  water."  ^ 

In  Idaho  the  statute  provides  for  the  standard  of  a  four-inch 
head,®  although  the  duty  of  water  is  fixed  at  not  more  than  one 
cubic  foot  per  second  for  each  fifty  acres  of  land  irrigated.'^ 

In  Oregon,  the  Court  holds  that,  where  the  record  is  silent  as 

1  Trautwine's  Engineers'  Pocket-  the  number  of  inches  sought  to  be 
book.  measured;  thirty-eight  and  four-tenths 

2  See  Cal.  Civil  Code,  Sec.  1419^  2  inches  are  the  accepted  equivalent  of  a 
Kerr's  Cye.  Codes,  p.  1159.  cubic  foot  per  second,  however."     U. 

3  Cal.   Stats.   1901,  p.   600.  S.   Dept.   of  Agriculture,   Experiment 

4  Kent's      Mechanical      Engineers'  Stations  Bulletin,  No.  118,  p.  73. 
Pocketbook;   Logan  v.  Guiehard,   159  See,  also,  Mills'  Irr.  Manual,  1907, 
Cal.  562,  114  Pac.  Eep.  989;   Gardi-  p.  133,  for  calculation  by  E.  S.  Net- 
ner  v.  Wright,  49  Ore.  609,  91  Pac.  tleton,    formerly     State     engineer    of 
Eep.  286.  Colorado,  to  the  same  effect. 

5  2  MiUs'  Ann.  Stat.,  See.  4643;  6  "The  amount  of  water  that  will 
Eev.  Stat.  1908,  Sec.  7026;  Colo.  Stat.  flow  through  an  orifice  one  inch  square 
Ann.,    See.    7076.  with  a   four-inch   pressure  above  the 

"In  Colorado  an  'inch'  is  the  vol-  center  of  the  orifice."     Stat.  Idaho, 

ume  which  will  pass  through  an  orifice  1899,  p.  380,  See.  1. 

one  inch  square  under  a  pressure  of  7  Idaho  Stat.,  1905,  p.  357. 

five  inches,  and  raries  somewhat  with  See,  also,  Sec.  906. 
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to  the  quantity  of  water  understood  by  the  word  "inch,"  it  will 
be  presumed  that  it  is  to  be  measured  under  a  six-inch  pressure.* 
And  the  term  "inch,"  whenever  referred  to,  is  estimated  on  the 
basis  of  40  inches  to  one  "second  foot."  ^ 

In  many  States,  as  we  shall  see  in  the  following  section,  a  new 
and  better  standard  of  nieasurement  has  been  adopted,  that  of  the 
"second  foot"  or  "acre  foot."  ^^  In  these ■  States,  however,  many 
rights  had  been  acquired  under  the  old  standard  of  the  miner's 
inch,  before  the  statutes  had  been  adopted.  An  equivalent  was 
adopted  in  many  of  these  States  for  the  miner's  inch  in  fractions  of 
the  second  foot,  or  the  reverse,  a  number  of  miner's  inches  were 
specified  which  should  equal  one  second  foot.  As  examples  of  the 
first,  the  North  Dakota,^^  South  Dakota,i2  and  New  Mexico  ^^ 
statutes  declare  that  the  miner's  inch  shall  equal  one-fiftieth  of  a 
second  foot.  As  an  example  of  the  second  foot,  the  statutes  of 
Nebraska  declare  fifty  miner's  inches  one  second  foot.^*  By  the 
statutes  of  Arizona  and  Montana  100  miner's  inches  are  declared 
to  equal  two  and  one-half  cubic  feet  per  second.  ^^  This  is  equal  to 
forty  inches  to  the  cubic  foot.  The  same  equivalent  is  adopted  by 
the  California  statute  of  1901, ^^  and  also  by  the  decisions  of  the 
Court  in  Oregon.i^  j^nd  in  Colorado  thirty-eight  and  four-tenths 
inches  are  declared  to  equal  one  second  foot. 

§  891.  Measurement  of  water — Miner's  inch  not  a  safe  or  accu- 
rate standard. — It  will  be  noticed  from  the  last,  section  that  the 

For  the  cubic   foot  per  second  as  12  Stat.  1905,  p.  201,  Sec.  44.    See 

the  standard  of  measurement  in  Idaho,  Stat.   1907,  Sec.  44. 

see  Rev.  Codes,  1908,  Sec.  3241.  ^^  Stat.   New  Mexico,   1905,  p.   70, 

8  Gardiner  v.  "Wright,  49  Ore.  609,  Sec.  3. 

91  Pac.  Rep.   286;   Bowman  v.  Bow-  ^^  Comp.     Stat.     Neb.,     1911,    Sec. 

man,  35  Ore.  279,  57  Pac   Rep^  546;  ^^^^^_  ^^^^^^     ^^  ^^^^  ^^ 

Morgan  v.  Shaw,  47  Ore.  333,  88  Pac.  ^^^^  ^^^^^^^^  ^^^^^  ^  ^^^^  ^^^  ^^ 

Kep.  534.  jigj.     ^jjg     statutes    of    the    various 

9  See  cases  cited  supra.  g^g^^.^^^  ggg  Part  XIV. 
Also  see,  Hough  v.  Porter,  51  Ore.  jg  Supra. 

318,  98  Pac.  Rep.  1083,  95  Pac.  Rep.  n  Gardner  v.  Wright,  49  Ore.  609, 

732,  102  Pac.  Rep.  728.  9I  Pac.  Rep.   286;    Hough  v.  Porter, 

For  second-foot,  see  Sees.  892,  893.  51   Ore.  318,  98  Pac.  Rep.   1083,   95 

10  See  Sees.  892,  893.  Pac.   Rep.    732,   102   Pac.   Rep.   728; 

11  Rev.  Codes  North  Dakota,  Sec.  Whited  v.  Gavin,  55  Ore.  98,  105  Pac. 
7650.  Bep.  396. 
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ratio  between  the  miner's  inch  and  the  second  foot  is  not  always  the 
same.  This  is  due  largely  to  the  different  standards  of  head 
adopted  in  the  various  jurisdictions,  the  difference  in  the  calcula- 
tions, and  the  difference  as  to  the  understanding  as  to  just  what  a 
miner 's  inch  consists  of.  In  the  calculations  even  under  the  statutory 
definitions  of  a  miner's  inch,  the  amount  of  water  can  be  varied 
greatly  and  still  keep  within  the  statute.  In  these  definitions  the 
question  of  velocity  is  not  mentioned*  Again,  it  is  seldom  specified  as 
to  the  thickness  of  the  plank  in  which  the  orifice  is  cut.  An  orifice  of 
thin  edges  will  discharge  a  greater  quantity  of  water  than  one 
with  thick  edges.  Then,  the  roughness  or  smoothness  of  approach 
is  not  considered.  Then,  again,  the  difference  in  the  size  of  the 
orifice  is  not  considered.  A  square  orifice  with  sides  two  inches  each, 
and  therefore  having  an  area  of  four  square  inches,  will  discharge 
more  than  four  times  the  amount  of  water  of  an  orifice  one  inch 
square  or  one-fourth  its  size,  and  that,  too,  with  the  same  pressure 
of  head.  None  of  these  subjects  are  mentioned  in  the  statutes  of  the 
various  States  in  defining  the  miner's  inch.  Yet  all  of  these  and 
more  subjects,  which  we  need  not  mention  here,  must  be  taken  into 
consideration  if  we  are  to  determine  the  exact  quantity  of  water 
flowing  in  what  is  called  the  miner's  inch.^ 

As  shown  in  the  last  two  sections,  the  miner's  inch  or  the  inch 
is  such  a  variable  quantity  and  has  so  many  meanings  that,  in 
many  States,  it  has  been  abolished  as  the  standard  for  the  measure- 
ment of  running  water,  and  the  second  foot  or  the  acre  foot 
adopted  instead.^  As  was  said  in  a  recent  Oregon  case,  when 
speaking  of  the  term  "inch":  "This  designation,  however,  is  not 
sufficiently  definite  to  be  a  safe  guide  at  all  times  in  ascertaining 
when  the  rights  of  a  person  awarded  a  given  number  of  inches 
under  six-inch  pressure,  etc.,  are  being  invaded."  ^  And,  in  adopt- 
ing an  equivalent  for  the  miner's  inch,  the  Court  said:  "It  is 
evident  that  the  only  reliable  method  by  which  any  certain  number 
of  inches  of  water,  when  awarded  under  this  method  of  measure- 
ment, can  always  be  determined,  is  on  the  basis  of  what  is  termed 
by  engineers  as  'second  feet,'  or  quantity  of  water  flowing  past  a 

1  As  shown  in  the  last  two  sections.  3  Gardner  v.  Wright,   49  Ore.   609, 
See  Sees.  889,.  890.                                    91  Pae.  Eep.  286;   Ulrich  v.  Pateros 

2  Por  the  second-foot,  see  Sees.  892,      etc.  Co.,  Wash.  ,  121  Pac. 

893.  Bep.  813. 

Fox  the  acie-foot,  see  Sec.  894. 
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certain  point  in  a  given  space  of  time."  And  the  Court  adopted 
the  ratio  recognized  by  the  authorities  that  one  inch  of  water  under 
six-inch  pressure  equals  one-fortieth  of  a  second  foot.  But  the 
question  arises,  instead  of  adopting  an  equivalent  to  the  miner's 
inch  expressed  in  the  fraction  of  the  second  foot,  why  not 
adopt  the  second  foot  itself  as  the  standard  of  measurement?  The 
adoption  of  an  equivalent  of  the  miner's  inch  in  the  fraction  of 
the  second  foot  is  but  accomplishing  the  same  end  in  a  very  round- 
about manner,  and  one  that  still  further  complicates  the  subject. 
The  confusion  in  which  a  trial  court  may  find  itself  in  endeavor- 
ing to  use  these  two  standards  of  measurement  is  well  illustrated 
in  a  late  Oregon  case -.*  "To  show  the  quantity  in  miner 's  inches 
there  should  have  been  either  evidence  as  to  a  measurement  accord- 
ing to  some  prescribed  method,  or  evidence  of  facts  upon  which  a 
definite  calculation  could  be  made.  Without  evidence  from  which 
the  quantity  of  water  diverted  could  be  ascertained  the  trial  court 
was  without  evidence  upon  which  it  could  base  any  conclusion  as 
to  the  number  of  miner's  inches  which  the  Guichards  were  entitled 
to  take  on  Logan's  land,  or  could  make  any  adjudication  whatever 
of  the  extent  of  their  rights.  In  the  absence  of  a  finding  of  the 
actual  diversion  of  some  definite  quantity  of  water,  sufSciently  sup- 
ported by  evidence,  the  plea  of  prescriptive  right  to  take  water 
above  their  boundary  must  necessarily  fail."  In  construing  a  con- 
tract where  the  miner's  inch  was  provided  for,  but  the  pressure  was 
not  indicated,  the  Washington  Court,  in  a  recent  case,  said :  ^  "  The 
contract  in  this  case  does  not  define  the  pressure.  The  term  'miner's 
inch,'  as  used  therein,  is,  no  doubt,  ambiguous.  In  such  cases  the 
rule  is  that  oral  evidence  may  be  received  to  explain  what  the 
parties  meant  by  the  use  of  such  terms.  Such  evidence  was  intro- 
duced in  this  ease,  and  is  clearly  to  the  effect  that  at  the  time  the 
contract  was  made  and  in  that  locality,  it  was  commonly  understood 
that  the  term  'miner's  inch,'  as  applied  to  the  measurement  of 
water,  meant  a  quantity  of  water  which  will  flow  through  an  orifice 
one  inch  square  under  a  four-inch  pressure;  that  a  four-inch  pres- 
sure means  that  the  head  of  water  stands  four  inches  above  the 
top  of  the  orifice.    There  was  no  dispute  whatever  upon  this  defini- 

4  Logan  V.  Guichard,  159  Ore.  562,      Co.,  Wash.  ,  121  Pac.  Eep. 

114  Pac.  Rep.  989.  818. 

sTJlrich    T.    Pateros    Water    Ditch 
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tion.  Some  of  the  witnesses  stated:  'A  miner's  inch  of  water 
.  .  .  is  a  body  of  water  .  .  .  taken  .  ...  through  an 
opening  an  inch  square  under  a  four-inch  pressure,  or  six  in  that 
particular  locality.  Some  understand  six  and  some  four.'  But  no 
witness  put  the  pressure  less  than  four  inches."  It  was  also  held 
by  the  Court  that  the  contract  would  be  enforced  in  an  action  for 
specific  performance  for  the  miner's  inch  of  water  under  a  four-inch 
pressure.  ♦ 

§  892.  Measurement  of  water — The  second  foot — Of  what  it 
consists. — Contrary  to  the  indefinite  quantity  of  water  as  measured 
by  the  miner's  inch,  and  discussed  in  our  previous  sections, ^  the  unit 
or  the  "second  foot"  is  a  defimite  and  exact  method  of  measuring 
the  volume  of  running  water.  The  basis  of  this  unit  is  the  cubic 
foot  of  water,  which  consists  of  the  quantity  of  water  contained  in 
a  solid  cube  one  foot  in  dimensions,  containing  7.4805  gallons 
and  weighing  at  50  degrees  Fahrenheit  62.408  pounds.  The  cubic 
foot  per  second,  or  the  second  foot  as  it  is  more  commonly  called, 
is  the  exact  quantity  of  water  contained  in  the  cubic  foot  passing  a 
certain  given  point  in  one  second  of  time.  Knowing  the  number  of 
cubic  feet  passing  a  given  point  in  a  given  period  of  time,  it  is  a 
simple  matter  of  computation  to  determine  the  exact  volume  or 
quantity  of  water  which  passed  during  that  period  either  in  second 
feet,  in  gallons,  in  acre  feet,  or  in  any  other  unit  of  measurement.^ 
The  volume  of  the  flow  is,  of  course,  the  number  of  cubic  feet  pass- 
ing the  given  point  during  one  second  of  time. 

The  more  modern  irrigation  or  water  codes  recently  adopted  in 
many  of  the  States  also  provide  to  the  effect  that  "The  standard 
unit  of  measurement  of  the  flow  of  water  shall  be  the  discharge  of 
one  cubic  foot  per  second  of  time,  which  shall  be  known  as  a  second 
foot ;  and  the  standard  unit  of  measurement  of  the  volume  of  water 
shall  be  the  acre  foot,  being  the  amount  of  water  upon  an  acre 
covered  one  foot  deep,  equivalent  to  43,560  cubic  feet. ' '  ^ 

§  893.  Measurement  of  water — The  second)  foot — Its  use  as  a 
unit  of  flow. — What  is  needed  under  the  law  of  appropriation  for 
the  measurement  of  the  flow  of  running  water  is  some  standard  or 

1  See  Sees.  889-891.  3  Compiled  Laws  of  Utah,  1907,  Sec, 

2  For  acre-feet,  see  Sec.  894.  1288x19, 
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unit  of  measurement  which  will  be  uniform  in  all  of  the  States,  and 
from  which  there  may  be  calculated  the  volume  or  quantity  of  the 
running  water  and  approximately  the  correct  results  obtained  under 
aU  conditions.  The  best '  standard  or  unit  of  measurement  now 
known  to  science,  in  terms  of  which  the  flow  of  water  running  by 
a  given  point  in  a  definite  period  of  time  may  be  given,  is  what 
is  called  the  "second-foot"  or  the  flow  of  one  cubic  foot  of  water 
by  a  given  point  in  every  second  of  time. 

The  second-foot  is  a  definite  and  convenient  unit  of  flow  and  has 
the  double  advantage  of  showing  precisely  what  is  meant  and  is 
further  well  adapted  to  the  measurement  of  large  as  well  as  small 
volumes  of  flowing  water.  "It  is  the  most  satisfactory  unit  which 
can  be  employed  in  dividing  rivers  or  in  measurements  where  the 
flow,  is  continuous. "  1  Where  the  weir  method  is  used  for  the 
measurement,  with  the  standard  tables  which  are  always  available,^ 
it  is  as  easily  understood  by  the  average  farmer  as  is  the  miner's 
inch,  and  has  the  further  advantage  of  being  much  more  accurate 
and  is  the  same  under  all  conditions.  For  this  reason  it  has  been 
adopted  by  legislative  enactment  by  the  majority  of  the  States  of  the 
arid  and  semi-arid  West  as  the  legal  unit  in  the  gauging  and  division 
of  rivers,  in  measuring  the  discharge  of  ditches  and  canals,  in  defin- 
ing the  amounts  of  appropriations  from  the  natural  streams,  and  in 
fixing  the  volume  in  water  right  contracts  between  icanal  companies 
and  the  consumers  obtaining  their  water  from  them.  It  is  also  the 
most  common  unit  used  in  fixing  the  duty  of  water  by  the  various 
statutes,3  and  also  by  the  Government  Reclamation  Service,  al- 
though in  some  cases  the  acre-foot  is  used  for  this  purpose.*  Even 
in  those  States  which  have  not  adopted  the  second-foot  as  the  legal 
unit,  equivalents  to  the  miner's  inch  expressed  in  the  fraction  of 
the  second-foot,  or  the  reverse  of  the  proposition,  have  been  adopted 
either  by  statute  or  by  Court  decisions.^ 

1  Experiment  Stations  Bulletin,  No.  For  the  laws  of  the  various  States, 
86,  IT.  S.  Dept.  of  Agriculture,  p.  20.     see  Part  XIV. 

2  For   the   weir   method,    see    Sees.  5  See  Sec.  891. 

895,  896.  "It  is  evident  that  the  only  reli- 

3  For  the  duty  of  water,  see  Sees,  able  method  by  which  any  certain 
902-908.  number    of    inches    of    water,   when 

4  For  the  acre-foot,  see  Sec.  894.         awarded  under  this  method  of  meas- 
See  the  annual  reports  •f  the  Ee-      urement,   can   always   be   determined, 

elamation  Service.  ia  on  the  basis  of  what  is  termed  by 
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§  894.  Measurement  of  water — The  acre  foot — Of  what  it  con- 
sists and  its  adoption  as  a  unit  of  quantity. — There  is  another  unit 
employed  in  the  measurement  of  running  water,  which  is  also 
based  upon  the  cubic  foot  of  water,  ^  which  is  as  definite  and  accurate 
as  the  second-foot,  and  which,  as  we  have  seen,  has  been  generally 
adopted  as  the  unit  of  flow  based  on  time.  This  is  the  acre-foot, 
which  we  may  call  the  unit  of  quantity.  This  is  a  definite  quantity 
of  water,  equal  to  one  foot  in  depth  and  43,560  feet  square,  or  the 
amount  of  water  which  will  cover  one  acre  one  foot  in  depth,  and 
containing  325,851  gallons  of  water.  The  computation  for  this 
amount  of  water  is  generally  made  by  the  seeond-f  oot.^  One  second- 
foot  of  water  flowing  continually  for  twenty-four  hours  wiU  amount 
to  86,400  cubic  feet,  or  nearly  two-acre-feet.  It  is  a  convenient 
and  accurate  unit  for  measuring  the  capacity  of  reservoirs,  and  for 
selling  stored  water.  Also  it  is  adopted  by  the  statutes  of  some 
of  the  States  as  the  unit  for  fixing  the  duty  of  water.3  This  unit 
has  also  been  adopted  by  the  Eeclamation  Service  in  certain  cases.'* 
Wherever  the  acre-foot  has  been  adopted  it  has  proven  satisfactory 
to  irrigators,  and  also  to  the  canal  companies,  and  has  generally 
resulted  in  the  economical  use  of  the  water. 

§  895,  Measuring  water — Devices  for — The  weir. — Just  how 
it  can  be  determined  that  a  certain  number  of  cubic  feet  of  water 

engineei^   as   'second-feet,',   or   quan-  Oklahoma  Laws,  1905,  p.  274,  Chap, 

tity  of  water  flowing  past  a  eertaiu  21,  Sec.  27. 

point  in  a    given    spa(^e    of    time."  In  New  Mexieo,  the  second-foot  and 

Gardiner  v.  Wright,  49  Ore.   609,  91  the  acre-foot  are  declared  to  be  the 

Pac.  Eep.  286.  units  for  time  and  volume  respectively. 

See,  also,  Hough  v.  Porter,  51  Ore.  Laws  New  Mexico,  1905,  p.  270,  Chap. 

318,  98  Pac.  Eep.  1083,  95  Pac.  Eep.  102,  Sec.  3. 

732,   102   Pac.  Eep.   728;    Morgan  v.  In    North   Dakota    the    second-foot 

Shaw,  47  Ore.  333,  83  Pac.  Eep.  534;  and  the  acre-foot  are  declared  to  be 

Bowman  v.  Bowman,  35  Ore.  279,  57  the   standards    of    measurement    for 

Pac.   Eep.   546;    Seaweard  v.   Pacific  time  and  volume  respectively.     Stat. 

etc.  Co.,   49  Ore.   157,   88  Pac.  Eep.  North  Dakota.     See  Part  XIV. 

963 ;  Mann  v.  Parker,  48  Ore.  321,  86  In  Utah  the  standard  unit  of  flow 

Pac.  Eep.  598.  is  the  second-foot ;  of  volume,  the  acre- 

1  For  cubic  foot,  see  See.  892.  foot.      Comp.    Laws    of   Utah,    1907, 

2  For  second-foot,  see  Sees.  892,  893.  See.  1288x19. 

3  In  Oklahoma,  the  second-foot  and  *  See  annual  reports  of  Eeclamation 
the  acre  foot  are  declared  to  be  the  Service,  Nos.  1-7. 

units   of   time  and  flow  respectively. 
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flows  by  a  given  point  in  one  second  of  time,  or  how  it  may  be 
determined  that  a  certain  number  of  acre  feet  have  been  delivered 
to  the  irrigator  during  a  season,  are  questions  more  within  the 
province  of  the  engineers  than  within  that  of  the  law  book  writer. 
We  will,  however,  in  most  general  terms,  describe  some  of  the 
methods  and  devices  used  in  the  measurement  of  running  water, 
without  going  into  any  great  details  as  to  how  results  are  obtained, 
pud  taking  it  for  granted  that  the  standard  formulas  and  the 
tables,  especially  as  related  to  the  weir  measurements,  are  approxi- 
mately correct. 

There  are  many  devices  used  to  assist  in  the  measurement  of 
running  water,  and  foremost  among  these  is  the  weir.  The  word 
weir  may  be  used  to  describe  any  structure  used  to  determine  the 
volume  of  flow  of  water  from  measurements  on  a  crest  or  sill  of 
known  length  and  form,  and  where  the  water  has  a  considerable 
fall.  The  weir  as  applied  to  stream  measurements  is  a  special 
adaptation  of  the  mill  dam,  to  which  the  term  weir,  meaning  a 
hindrance  or  obstruction,  has  been  applied  from  early  times.  The 
French  term  "nappe,"  suggested  by  the  curved  surface  of  a 
cloth  hanging  over  the  edge  of  a  table,  is  used  to  designate  the  over- 
falling  sheet  of  water. 

The  theory  of  weir  measurements  is  based  upon  the  knowledge 
of  a  definite  relation  between  the  length  and  depth  of  the  overflow 
and  the  quantity  of  the  water,  which  has  been  scientifically  deter- 
mined by  numerous  experiments  from  the  time  of  those  made  by 
Torricelli  in  1643,  down  to  the  present  time.  In  fact  it  is  the 
theorem  of  Torricelli  which  forms  the  basis  of  this  method  of  the 
measurement  of  running  water  and  renders  the  weir,  when  prop- 
erly constructed  and  with  the  tables  of  computation  at  hand,  a 
comparatively  simple,  practical,  and  accurate  method.  This  theo- 
rem of  Torricelli  is  as  follows:  "The  velocity  of  a  fluid  passing 
through  an  orifice  in  the  side  of  a  reservoir  is  the  same  as  that 
which  would  le  acquired  ly  a  heavy  body  falling  freely  through  the 
vertical  height  measured  from  the  surface  of  the  fluid  in  the  reser- 
voir to  the  center  of  the  orifice."  The  truth  of  this  proposition  was 
confirmed  by  the  experiments  of  Mariotte,  published  in  1685.  It 
can  also  be  demonstrated  from  the  law  of  dynamics  and  the  prin- 
ciples of  energy.  1 

1  See  Wood,  Elementary  Meohanies,      efficients   and  formulas,    by    Horton, 
pp.  167,  291.  1907,    Water-Supply   and    Irr.   Paper 

See,    also,    Weir    Experiments,    eo-      No.  200,  pp.  10,  11. 
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Up  to  the  present  time  the  use  of  weirs  for  the  measurement  of 
running  water  has  been  confined  to  the  smaller  streams,  owing  to 
the  fact  that  in  the  larger  rivers  and  streams  it  is  difficult  to  secure 
the  proper  conditions.  But  upon  the  smaller  streams  in  the  arid 
and  semi-arid  West  the  weir  method  of  measurement  is  in  common 
practice  and  gives  universal  satisfaction  not  only  to  engineers,  but 
also  to  canal  companies  and  the  consumers.  It  is  also  a  very  com- 
mon method  of  dividing  the  volum^  of  flow  of  many  streams  in  the 
West  among  the  various  ditches  and  canals  entitled  to  the  water. 

There  is  one  condition,  however,  even  in  the  smaller  streams, 
where  the  use  of  the  weir  has  not  always  proven  satisfactory,  and 
that  is  when  the  streams  are  laden  with  heavy  silt,  and  in  these 
streams  other  devices  for  the  measurement  of  the  water  are  usually 
used.2 

§  896.  Devices  for  measuring  water — ^Different  Mnds  of  weirs 
used — The  Cippoletti  weir. — There  are  now  two  classes  of  weirs 
in  general  use  throughout  the  West.  First,  "suppressed  weirs,"  or 
weirs  without  end  contractions,  and  whose  channels  of  approach 
have  a  width  identical  with  the  length  of  the  crest  of  the  weir. 
Under  this  class  is  the  rectangular  weir,  which  is  often  the  most 
convenient  type  for  measuring  the  volume  "of  large  canals.  Where 
the  velocity  of  approach  is  not  excessive  and  the  grade  of  the 
canal  will  warrant  it,  this  kind  of  weir  is  often  installed  in  a  flume 
or  other  structure.  Often  the  section  of  the  canal  can  not  be  re- 
duced in  width,  and  when  this  is  the  case,  this  kind  of  weir  is  the 
only  one  which  can  be  readily  installed.  It  is  not  considered  as 
accurate  as  some  of  the  weirs  which  we  shall  describe,  but  where  it 
is  properly  set  and  the  computations  carefully  made,  approximately 
accurate  results  can  be  obtained.^ 

The  weirs  from  which  the  most  accurate  results  may  be  obtained 
are  the  second  class,  under  our  description,  and  are  called  the  "con- 

2  For    measurement    by    the    flume  ply  and  Irr.  Papers,  No.  200,  U.  S, 

method,  see  Sec.  897.  Geological  Survey. 

For  measurement    by    the   current  For  tables  for  discharges  in  cubic 

meter,  see  Sec.  898.  feet  per  second  of  rectangular  weirs 

1  For  description  of  these  weirs,  see  from  one  to  ten  feet  long,  without  end 

Weir     Experiments,    co-efficients    and  contractions,  see  Experiment  Stations 

formulas,  by  Horton,  1907,  Water-Sup-  Bulletin  No.  86,  TT.  S.  Dept.  of  Ag- 
riculture, pp.  55-66. 
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tracted  weirs,"  or  weirs  whose  crest  have  a  length  of  less  than  the 
width  of  the  channel  of  approach.  In  other  words,  the  ends  of 
these  weirs  are  contracted.  These  weirs  are  thin  edged  and  sharp 
crested,  over  which  the  "nappe"  or  overf ailing  sheet  of  water  2 
touches  only  the  smooth,  sharp,  up-stream  corner  or  edge  of  the 
crest.  The  contractions  may  be  of  different  shapes,  but  the  most 
common  type  of  this  class  of  weirs  is  the  famous  trapezoidal  weir 
of  Cippoletti,  an  Italian  engineer.^  In  the  Cippoletti  weir  the 
actual  length  of  the  crest  is  the  effective  length,  and  no  corrections 
are  applied  for  end  contractions  as  is  the  case  of  the  rectangular 
weir,  and  the  only  corrections  to  be  made  when  this  weir  is  properly 
installed  are  for  the  velocity  of  approach.  ^In  this  type  of  weir  the 
sides  have  a  slope  of  one-fourth  horizontal  to  one  vertical,  and 
the  slope  automatically  allows  for  the  end  contractions  by  increasing 
the  discharge  area  with  each  corresponding  increase  in  depth  of  the 
water.* 

The  Cippoletti  weir  is  considered  the  most  accurate  and  simple 
device  known  to  science  for  the  measuring  of  running  water,  where 
the  conditions  are  such  that  it  may  be  properly  installed,  and  the 
streams  are  not  too  large  and  not  too  heavily  laden  with  sediment. 
The  fact  that  the  only  correction  in  the  computation  to  be  made  when 
the  weir  is  properly  installed  is  for  the  velocity  of  approach  greatly 
adds  to  its  simplicity.  Having  once  learned  the  depth  flowing  over 
the  crest  of  the  weir  to  which  he  is  entitled,  the  irrigator  can  tell  at 
a  glance  whether  of  not  he  is  receiving  the  proper  amount  of  water, 
and  that,  too,  without  any  computation  upon  his  part.  But  if  he 
desires  to  make  further  computations,  the  weir  tables  for  this  pur- 
pose are  readily  had.  Then  by  knowing  the  length  of  the  crest  of 
the  weir  and  the  depth  of  water  flowing  over  the  same  he  can 
readily  ascertain  the  cubic  feet  of  water  flowing  in  his  ditch  down 
to  the  fraction  of  ten-thousandths  of  a  cubic  foot.  As  for  the  accu- 
racy of  the  weir  tables,  it  is  not  for  the  average  irrigator  or  for  us 

2  See  for  "nappe,"  Sec.  895.  State    engineer's    reports,    and    from 

3  See  See.  146.  engineering  works.     Also  see,  for  ta- 

4  For  the  description  and  formula  bles,  Experiment  Stations  Bulletin  No. 
for  the  Cippoletti  weira,  see  Weir  86,  XT.  S.  Dept.  of  Agriculture,  pp. 
Experiments,  co-e£Scients  and  formu-  49-54;  also,  for  regulations  of  the  De- 
las,  by  Horton,  suyra,  pp.  47-49.  partment  of  Agriculture  for  installing 

Tables   for  the   discharge  in  cubic      Cippoletti  weirs,  see  pp.  29,  30. 
feet   per   second   may   be   secured   in 
100 — ^Kln.  on  Irr. 
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to  question  or  to  compute,  and  this  feature  must  be  left  to  the 
engineers.  It  is  sufficient  for  our  purpose  that  they  are  generally 
considered  accurate  and  have  been  adopted  as  the  standard  tables 
by  the  best  engineers. 

The  Cippoletti  weir  is  adopted  by  the  United  States  as  the 
standard  device  for  measuring  the  flow  of  the  smaller  streams.  It 
is  also  adopted  by  many  of  the  State  engineers  for  the  same  purpose. 

§  897.  Devices  for  measuring  water — ^The  flume. — Some  of  the 
streams,  especially  in  the  southwestern  portion  of  the  country, 
carry  a  large  percentage  of  silt  or  sediment.*  Where  this  is  the 
case  the  weir  can  not  be  used  to  advantage  for  the  reason  that  the 
sediment  falling  to  the  bottom  fills  the  channel  of  approach  often- 
times as  high  as  the  crest  of  the  weir.  Some  of  the  canal  companies 
which  employ  weirs  operate  in  connection  therewith  a  sluicing  de- 
vice which  removes  fhe  accumulated  sediment  when  occasion  re- 
(juires,  which  is  at  times  as  often  as  once  a  day.  The  objection  to 
this  is  that  the  conditions  are  never  stable,  and  it  is  impossible  to 
tell  for  what  length  of  time  the  weir  tables  agree  with  the  actual 
discharge. 

In  cases  where  there  is  considerable  sediment  running  in  the 
stream,  or  the  stream  is  of  con-siderable  size,  the  flume  is  most 
commonly  used  as  the  device  for  the  measurement  of  the  running 
water.  The  measuring  flume,  according  to  the  regulations  of  the 
Agricultural  Department,  should  be  constructed  with  a  bottom 
horizontal  in  both  directions,  with  vertical  sides.  The  length  must 
be  in  no  case  less  than  twelve  feet  nor  less  than  twice  the  width  of 
the  ditch  or  canal,  and  the  width  must  be  equal  to  the  width  of  the 
ditch  on  the  bottom.  The  upstream  should  have  a  submerged  apron, 
extending  two  feet  below  the  bottom,  to  prevent  leakage.  There 
are  other  conditions  prescribed  which  are  unnecessary  to  mention 
here.  The  principal  difference  between  this  Mnd  of  a  flume  and 
the  weir  is  that  there  is  no  crest  for  the  water  to  run  over,  and 
behind  which  sediment  may  lodge.  ^ 

The  most  serious  objection  to  the  use  of  the  flume  is  that  it 
requires  an  engineer  to  set  it  properly  and  to  prepare  the  rating 
tables,  on  account  of  the  constantly  varying  conditions  as  to  the 
size,  depth  of  water,  and  the  velocity  of  approach.    In  determining 

1  For  aocurate  description  of  flume  ment  Stations  Bulletin  No.  86,  IT.  S. 
and  directions  for  setting,  see  Experi-      Dept.  of  Agriculture,  pp.  30,  31. 
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the  velocity  of  approach,  a  current  meter  is  required,  and  this 
requires  more  skill  to  operate  than  is  possessed  by  the  average 
irrigator.  There  are  no  general  rating  tables  which  will  give  the 
volume  in  flow  in  cubic  feet  for  all  flume  measurements,  and  a  table 
has  to  be  prepared  for  each  case.  However,  with  the  flume  prop- 
erly constructed  and  set,  and  the  table  prepared  by  some  competent 
engineer,  the  irrigator  will  have  no  difeculty  in  determining  the 
amount  of  water  flowing  through  by  measuring  its  depth  and 
making  his  computation  in  accordance  with  the  table.2 

§  898.  Other  devices  for  measuring  water. — There  are  other 
devices  used  in  determining  the  volume  of  the  flow  of  running 
water  which  we  will  not  mention  at  all,  and  for  which  the  standard 
works  upon  the  subject  of  hydraulics  and  engineering  are  referred 
to.i  There  is  one,  however,  which  we  will  hastily  mention,  and 
that  is  the  current  meter.  This  is  a  mechanical  device  for  measuring 
the  velocity  of  a  stream  at  all  depths  and  at  all  parts  of  the 
stream,  thereby  acquiring  a  knowledge  of  the  mean  velocity 
from  which  and  the  size  and  depth  of  the  stream  the  quantity  of 
water  which  it  discharges  can  be  computed.  It  requires  an  engineer 
skilled  in  the  use  of  a  current  meter  to  obtain  satisfactory  results. 
It  is  especially  useful  in  the  preparation  of  rating  tables  where  the 
flume  method  of  measurement  is  used.^  The  recent  improvement 
in  these  instruments,  by  which  their  convenience  and  accuracy  have 
both  been  increased,  has  made  it  a  comparatively  simple  matter  to 
prepare  these  rating  tables  of  discharge  in  flumes  or  streams  in 
which  the  flow  is  reasonably  uniform.  Under  proper  conditions 
and  with  the  best  instruments  handled  by  a  competent  engineer 
results  can  be  obtained  of  an  accuracy  within  one  per  cent  of  the 
correct  amount  of  water.  The  water  meter  is  used  in  preliminary 
investigation,  and  where  flumes  or  weirs  have  not  been  constructed, 
and  in  the  measurement  of  large  rivers  and  canals. 

§  899.    The  velocity  of  approach — Formulas  for  computing. — 

The  methods  of  measuring  and  computing  the  volume  and  quantity 

2  ' '  Tables    of    this   character   have  i  See  books  referred  to  under  Sees, 

no  value  except  vrith  reference  to  the     1896,  897,  899. 
flume  to  which  they  relate. ' '    Bxperi-  2  For  flume  method,  see  Sec.  897. 

ment  Stations  Bulletin  No.  86,  U.  S. 
Dept.  of  Agriculture,  p.  70. 
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of  a  flow  of  running  water  would  be  comparatively  an  easy  matter, 
if  the  velocity  of  all  streams,  or  throughout  all  portions  of  the 
same  stream,  was  the  same.  But  as  the  velocity  of  different  streams 
is  always  different,  and  is  also  continually  changing  in  the  same 
stream,  the  measurement  and  computation  of  the  mean  velocity 
of  flow  of  the 'different  natural  streams  and  also  of  that  in  ditches 
and  canals  at  different  times,  forms  one  of  the  most  complex  sub- 
jects connected  with  the  science  of  the  measurement  of  runjiing 
water.  This  difference  in  velocity  is  due  to  the  various  differing 
conditions  in  the  streams  where  the  water  is  measured.  Even  in 
the  same  stream,  where  works  have  been  constructed  so  as  to  bring 
about  the  most  perfect  conditions  for  the  measurement  of  the 
velocity,  where  there  are  uniform  grade,  depth,  and  cross-section, 
the  velocity  is  greater  in  the  center  than  at  the  sides;  it  is  also 
greater  on  the  surface  than  at  any  depth  below  the  surface,  and  is 
the  least  at  the  bottom.  ^  This  is  due  to  the  friction  of  the  water  on 
the  sides  and  the  bottom,  and  the  more  and  greater  the  obstructions 
in  the  stream  the  greater  will  be  the  friction  or  retarding  effect 
upon  the  velocity  of  the  water.  In  small  artificial  channels  of 
uniform  cross-section  and  slope,  these  obstructions  may  be  said  to. 
consist  entirely  of  the  comparatively  minute  roughness  of  the  ma- 
terial of  which  the  bed  and  sides  of  the  channel  may  consist.  But 
in  rivers  and  earth  canals,  even  where  the  general  direction,  slope, 
and  cross-section  are  tolerably  uniform,  there  are  many  consider- 
able irregularities  in  the  sides  and  bottom ;  and  these  exert  a  greater 
retarding  effect  upon  the  mean  velocity  than  the  mere  roughness  of 
material  of  the  bed  and  sides.  Much  greater,  then,  are  the  varia- 
tions in  velocity  where  the  current  is  obstructed  by  rocks,  brush, 
sticks  of  wood,  or  other  obstructions,  as  the  water  is  retarded  and 
cross  eddies  are  formed.  These  obstructions  in  the  channel  of  ap- 
proach to  the  point  where  the  measurement  is  taken  is  called  the 
"coefficient  of  roughness,"  and  corrections  must  always  be  mg,de 
on  account  thereof  in  making  the  computations,  in  order  to  obtain 
anything  like  accurate  results.    "With  these  corrections  made,  after 

1  For   distribution    of    velocity    in  See  Bnoy.  Britanniea,  Vol.  12,  Sub. 

channel  of  approach,  see  Weir  Experi-  Hydromechanics;    Trautwine's    Engi- 

ments,   coefficients,   and   formulas,  by  neers'  Pocketbook,  pp.  271-273;  Wa- 

Horton,  1907,  Water-Supply  and   Irr.  ter   Supply   etc.   Co.   v.   Larimer   etc. 

Paper  No.  200,  U,  S.  Geological  Sur-  Co.,  24  Colo.   322,  51  Pae.  Kep.  496,  46 

vey,  pp.  16-20.  L.  E.  A.  322. 
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the  fall  in  the  channel  of  approach  leading  to  the  measuririg  device 
has  been  determined,  the  mean  velocity  of  the  stream  may  then  be 
ascertained.  But  in  these  measurements  and  the  computations  for 
the  same,  it  must  always  be  considered  that  the  fall  in  the  channel 
of  approach  leading*  to  the  point  of  measurement  is  always  greater 
than  that  required  to  produce  the  existing  velocity,  because  some 
fall  must  be  utilized  in  overcoming  friction.  There  are  a  number  of 
formulas  based  upon  experiments  used  to  determine  the  velocity 
of  approach,^  and  for  making  the  corrections  for  the  "coefficient  of 
roughness"  in  connection  therewith.  We  will  mention  but  one 
and  that  is  what  is  known  as  "Kutter's  Formula."  This  formula 
.was  based  upon  a  vast  number  of  experiments  in  which  the  co- 
efi&cient  of  roughness  is  represented  by  the  values  of  N  which  were 
obtained  by  averaging  a  large  number  of  experiments  made  under 
very  different  circumstances.  They  therefore  embrace  all  the  dis- 
turbing effects  to  the  velocity  of  the  water  arising  from  obstruc- 
tions existing  upon  the  bottom  and  sides  of  the  channel  of  approach 
experimented  upon.  This  formula  is  considered  by  engineers  and 
scientists  generally  to  be  the  "latest  approved  and  most  trustworthy 
test  for  ascertaining  the  carrying  capacity  of  streams  and  canals."  ^ 

§  900.  Evidence  of  the  measurement  of  water  before  the  courts. 
■ — As  will  be  seen  from  a  study  of  the. subject,  the  question  of  the 
measurement  of  water  is  a  most  complex  one,  and  one  which,  as 
far  as  the  practical  side  is  concerned,  is  strictly  within  the  special 
domain  of  the  engineer  and  the  scientist.  The  average  lawyer,  and, 
indeed,  the  average  judge  upon  the  bench,  have  to  depend  almost 
entirely  upon  the  expert  testimony  of  the  engineer  and  scientist  in 
order  to  acquire  anywhere  near  a  correct  knowledge  of  the  facts 
in  any  case  where  the  question  of  the  measurement  of  running  water 
is  involved.  Streams,  ditches,  and  canals  have  to  be  measured,  com- 
putations have  to  be  made  upon  these  measurements,  and  in  making 

2  For  some  of  these  formulas,  see  Water  Supply  etc.  Co.  v.  Larimer  etc. 
Weir    Experiments,    coefficients,    and      Co.,  supra. 

formulas,   Horton,     1907,    pp.     14-20,,  For   Kutter's    formula,    see    Traut- 
Water-Supply  and  Irr.  Paper  No.  200,  wine,  supra,  pp.  271,  272. 
TJ.  S.  Geological  Survey.  See,    also.    Flow   of    Water,    trans- 
See,    also,    Trautwine's    Engineers'  lated  from  Ganguillet  and  Kutter,  by 
Pocketbook,  1896,  pp.  236  et  seq.  Eudolph  Hering  and  John  C.  Traut- 

3  Prof.     Carpenter's    testimony    in  wine,  1889. 
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these  computations  the  recognized  standard  formulas  have  to  be 
used.i  Experiments  upon  this  subject  are  still  being  made,  and 
what,  in  one  decade  was  considered  a  practically  accurate  formula, 
has  been  made  to  give  way  to  one  considered  still  more  accurate. 
Hence,  it  follows  that  the  question  has  not  become  what  is  known 
as  an  exact  science,  although  it  is  exact  enough  for  all  practical  pur- 
poses for  the  measurement  of  the  streams  and  the  division  of  their 
waters  among  the  users  entitled  thereto.  But  to  appreciate  what 
the  courts  have  to  meet  in  this  respect  is  well  illustrated  in  a  case 
which  arose  in  Colorado,  where  this  exact  point  was  in  question.2 
In  that  case  on  the  11th  day  of  April,  1882,'  a  decree  was  duly 
entered  in  the  District  Court  of  Larimer  County,  Colorado,  ad-, 
judicating  the  priorities  and  the  quantity  of  water  to  which  each 
was  entitled,  of  certain  ditches  and  reservoirs  in  controversy,  and 
all  taking  their  water  from  a  common  source  of  supply,  the  Cache 
la  Poudre  River.  Later,  another  action  was  brought  for  the  express 
object  of  readjudicating  the  rights  awarded  by  the  Court  and  espe- 
cially as  to  those  awarded  to  a  certain  ditch  of  the  appellees,  upon 
the  ground  that  under  the  latest  approved  formula  for  ascertaining 
the  carrying  capacity  of  water  in  ditches  and  canals,  the  computa- 
tion, as  originally  made  and  awarded  by  the  Court  in  the  first  decree 
in  1882  was  erroneous,  and  that  the  specified  quantity  should  be 
much  less.  From  the  testimony  of  that  eminent  scholar  upon  this 
subject.  Professor  L.  G.  Carpenter,  it  appeared  that  the  latest  ap- 
proved and  most  trustworthy  test  for  ascertaining  the  carrying 
capacity  of  streams  and  canals  is  by  the  formula  of  Ganguillet  and 
Kutter,  and  by  their  formula  a  ditch  of  the  theoretical  dimensions 
of  the  one  in  question  would  not  carry  more  than  about  560  cubic 
feet  of  water  per  second  of  time,  while  under  the  early  decree  the 
ditch  was  awarded  720  cubic  feet  of  water  per  second  of  time.  Judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff  appealed 
to  the  Supreme  Court.  The  Supreme  Court  affirmed  the  judgment, 
holding  that  the  decree  of  1882  was  res  judicata,  and  Mr.  Justice 
Campbell,  in  delivering  the  opinion  of  the  Court,  said:  "It  is  in 
evidence,  however,  that,  in  accordance  with  the  formula  that  was  in 
general  use  in  this  State  at  the  time' the  decrees  were  rendered,  the 
computation,  as  determined  by  the  decree,  was  substantially  correct ; 

1  Tor  formulas,  see  Sec.  899.  mer  etc.  Co.,  24  Colo.  322,  51  Pao.  Bep. 

2  See  Water  Supply  etc.  Co.  v.  Lari-      496,  46  L.  B.  A.  322. 
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and  it  further  appears  that  no  two  computations  are  ever  the  same, 
even  with  the  same  formula.  Hydraulics  is  said  to  be  one  of  the 
most  complex  sciences.  .  .  .  If  we  should  now  correct  the  decree 
of  1882  for  the  reason  urged,  then,  at  the  end  of  the  next  decade 
there  may  be  evolved  a  new  method  of  determining  the  carrying 
capacity  of  ditches  giving  even  more  accurate  results  than  under  the 
Kutter  formula,  and,  in  an  action  then  brought  to  correct  the  mis- 
take made  by  us  now  applying  the  Kutter  test,  the  Court  must  set 
aside  our  decree  and  enter  a  new  one,  and  so  there  would  be  no 
end  to  the  litigation,  provided  new  and  more  accurate  tests  are  dis- 
covered." 

■  In  general  it  may  be  said  that  only  expert  testimony  can  be  relied 
upon  in  the  measurement  of  water,  or  at  least  the  testimony  of  those 
who  are  familiar  with  the  measuring  of  water  under  certain  definite 
and  specific  conditions.' 

§  901.     Scientific  investigations  tending  toward  economical  use. 

— Since  the  first  edition  of  this  work  was  published  in  1893,  great 
progress  has  been  made  in  the  way  of  scientific  investigations  rela- 
tive to  stream  measurements  to  ascertain  the  exact  water  supply  of 
many  sections  of  the  arid  and  semi-arid  West,  and  especially  in 
those  sections  of  the  country  which  depend  largely  for  their  future 
development  upon  irrigation.  These  investigations  have  not  been 
limited  to  the  water  supply  but  have  also  covered  the  subject  as  to 
how  the  available  supply  may  be  most  economically  used  and  still 
obtain  the  best  results.  These  investigations  have  been  carried  on 
by  two  departments  of  the  Government,  the  Department  of  the 
Interior  and  the  Department  of  Agriculture.  The  results  of  the 
Interior  Department  have  been  published  from  time  to  time  for  dis- 
tribution in  what  are  known  as  the  "Water  Supply  and  Irrigation 
Papers."  The  results  of  the  investigations  of  the  Department  of 
Agriculture  have  been  published  in  bulletins  and  are  also  for  dis- 
tribution. In  these  papers  or  bulletins  much  valuable  information 
is  being  spread  throughout  the  country  for  the  use  of  practical  irri- 
gators, engineers,  and  the  courts.  And,  in  addition  to  the  investiga- 
tions by  the  General  Government,  every  State  and  Territory  in  the 
arid  and  semi-arid  West  has  carried  on  investigations  upon  its  own 

3  Farmers'  etc.  Co.  v.  Riverside  Irr.      481;  Whited  v.  Cavin,  55  Ore.  98,  105 
Dis.,    16    Idaho    525,    102    Pac.    Eep.      Pac.  Eep.  396. 
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behalf.  Usually  these  investigations  and  experiments  have  been 
carried  on  by  the  agricultural  colleges  or  by  the  State  engineer's 
department  .of  the  respective  States  or  Territories.  And  besides  the 
subjects  mentioned,  these  investigations  have  covered  every  question 
which  has  arisen  relative  to  the  scientific  features  of  the  subject  of 
irrigation  and  all  other  uses  of  water.  And,  owing  to  the  great 
scarcity  of  water  in  this  "Western  country,  no  feature  of  the  subject 
has  been  investigated  more  carefillly,  or  with  better  results,  than 
that  phase  of  the  question  as  to  how  to  make  a  given  quantity  of 
water  do  the  greatest  service,  and,  at  the  same  time  to  give  the  best 
results.  The  technical  term  given  to  this  is  the  "duty  of  water," 
the  investigations  concerning  which  cover  practically  the  whole 
field,  especially  as  to  the  subject  of  irrigation. 

Among  the  special  subjects  investigated  by  the  Department  of 
Agriculture  of  the  Government  and  tending  to  solve  the  problem 
as  to  the  proper  duty  of  water  under  all  conditions,  are  the  fol- 
lowing : 

The  quantity  of  water  required  by  different  crops ; 

The  length  of  the  irrigation  period  in  different  sections  of  the 
arid  and  semi-arid  regions  of  the  West ; 

The  agreement  or  divergence  between  the  quantity  of  water  used 
in  irrigation  in  the  different  months  of  the  growing  season  and  the 
rise  and  fall  of  streams  during  those  months  ; 

The  benefits  of  reservoirs  and  the  percentage  of  the  total  dis- 
charge of  streams  which  must  be  stored  in  order  to  utilize  the  whole 
supply; 
'    Losses  in  canals  from  seepage  and  evaporation ; 

Influence  of  different  forms  of  water-right  contracts  in  promoting 
economy  or  waste; 

The  returns  from  the  use  in  irrigation  of  an  acre  foot  of  water.^ 

In  the  following  sections  we  will  discuss  what  effect  these  investi- 
gations have  had  upon  the  legal  side  of  the  question  as  to  the  eco- 
nomical use  of  water. 

§  902.  Duty  of  Water — ^Definition. — In  many  portions  of  the 
arid  and  semi-arid  "West,  either  the  General  Government  or 
the  respective   States,   by  means   of  the   investigations   referred 

1  See  Experiment  Stations  Bulletin  No.  86,  U.  S.  Dept.  of  Agriculture,  p.  23. 
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to  in  OUT  last  section,^  have  determined,  by  careful  scientific 
measurements  covering  a  number  of  years,  the  quantity  of  water 
flowing  at  all  seasons  of  the  year  in  the  different  rivers,  creeks,  and 
other  sources,  which  can  be  drawn  upon  to  supply  water  for  irriga- 
tion. Having  determined  the  quantity  of  water  available  for  irriga- 
tion, we  would  naturally  be  at  a  loss  as  to  the  number  of  acres 
such  a  quantity  would  irrigate  when  economically  applied  to  the 
land  unless  we  first  had  some  idea  of  the  quantity  required  to  irri- 
gate one  acre.  This  ratio  between  the  acreage  to  be  irrigated  and 
the  quantity  of  water  required  to  irrigate  it  is  called  the  ' '  duty  of 
water. ' ' 

Therefore,  taking  into  consideration  the  economical  use  of  water, 
the  term  "duty  of  water"  may  be  defined,  as  far  as  the  legal  side 
of  the  question  is  concerned,  as  a  definite  quantity  of  water  essential 
to  successfully  irrigate  a  definite  tract  of  land,  of  a  certain  number 
of  acres.  The  higher  the  duty,  the  larger  the  tract  of  land  a  definite 
•  amount  of  water  will  irrigate ;  the  lower  the  duty  the  less  land  the 
same  amount  of  water  will  irrigate.  Or,  to  state  the  proposition  in 
other  language,  the  higher  the  duty,  the  less  quantity  of  water  nec- 
essary to  successfully  irrigate  a  definite  tract  of  land  of  a  certain 
number  of  acres;  the  lower  the  duty,  the  more  water  required  for 
the  same  tract  of  land.^  So,  as  it  may  be  seen,  the  variable  quantity 
may  be  either  land  or  water.  And,  furthermore,  the  authorities, 
speaking  of  the  subject  sometimes  from  one  basis  and  then  from  the 
other,  at  times,  make  it  somewhat  confusing. 

§  903.  Duty  of  water — Too  high,  should  not  be  required  at 
expense  of  success. — In  our  definition  of  the  duty  of  water,i  it 

1  See  Sec.  901.  As  defined  by  Mr.  Herbert  M.  Wil- 

2  The  "  duty  of  water ' '  is  the  quan-  son,  in  his  work  on  Irrigation  in  India, 
tity  essential  to  the  irrigation  of  any  WateT-Supply  and  Irrigation  Paper 
given  tract  of  land.  Hough  v.  Porter,  No.  87,  2d  Ed.,  1903,  p.  67,  "The 
51  Ore.  318,   98   Pae.  Eep.  1083,  95  '^^^   ?^    ^^^^':    '\  ^^"    expression 

_                              „        r,c„  which   18   used    m    India,   as   m   the 

Pac.  Eep.  732,  102  Pac.  Eep.  728.  ^^.^^^  ^^^^^^^  ^^  indicate  the  area  of 

"What    evidence    was    given    from  j^^^  ^^^^^  ^  ^^^  ^^^  ^^  ^^^^^  ^.j, 

actual  tests  shows  a  less  quantity  of  jnigate,  and,  as  in  America,  the  unit 

water  necessary  per  acre,  and  conse-  adopted  is  one  cubic  foot  per  second 

quently  a  higher  duty  for  the  water. ' '  of  flow,  or,  as  we  express  it,  one  '  sec- 

Parmers'  etc.  Co.  v.  Eiverside  Irr.  Co.,  ond-foot.'  " 
16  Idaho  525,  102  Pae.  Eep.  481.  i  See  Sec.  902. 
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will  be  noticed  that  we  used  the  expression  "the  quantity  essential 
to  successfully  irrigate  a  definite  tract  of  land."  We  mean  by  this 
that  it  is  such  a  quantity  of  water  necessary,  when  economically  con- 
ducted and  applied  to  the  land  without  unnecessary  loss,  as  v/ill 
result  in  the  successful  growing  of  the  crops  on  the  land.  The 
economical  use  of  the  water  might  be  carried  to  the  extent  that  no 
crops  could  be  raised,  or  at  least  very  poor  crops.  This  is  illustrated 
in  the  many  instances  where  theijg  is  not  sufficient  water  for  the 
proper  irrigation  of  the  land.  But  where  an  appropriator  has  a 
prior  right  to  ample  water  to  irrigate  properly  a  certain  tract  of 
land,  the  successful  raising  of  the  crops  thereon  should  not  be  made 
to  give  way  by  an  award  of  a  certain  quantity  of  water  which  would 
require  too  great  economy  in  its  use.  The  object  of  these  rules  is  to 
suppress,  as  far  as  possible,  the  waste  of  water,^  and  an  award  of 
this  nature  would  be  going  to  the  other  extreme  and  would  require 
an  economy  in  the  use  of  the  water  at  the  expense  of  successful 
results.  The  water  supply  of  the  country  should  be  conserved  to  ■ 
the  greatest  possible  extent  consistent  with  its  successful  use  for 
all  beneficial  purposes  for  which  it  may  be  appropriated.  Further 
than  this  we  should  not  go. 

§  904.    Duty  of  water — How  essential  duty  is  determined. — ^In 

determining  the  duty  of  water,  or  the  quantity  essential  to  success- 
fully irrigate  a  definite  tract  of  land,  many  questions  must  be  taken 
into  consideration.  Among  these  questions  are  the  character  of  the 
soil,  the  climatic  conditions,  the  location  and  altitude  of  the  lands 
to  be  irrigated,  the  kind  of  crops  to  be  raised,  the  time  included  in 
what  is  known  as  the  "irrigation  season, "  and  the  necessary  manner 
of  diverting  the  water  from  the  source  of  supply,  carrying  it  to  the 
place  of  use  and  the  final  application  to  the  land,  as  well  as  many 
other  questions  which  constantly  arise  in  connection  with  this  sub- 
ject. The  "head"  of  water,  or  the  quantity  entering  the  intake  of 
any  canal  or  ditch,  and  the  distance  which  the  water  has  to  be  car- 
ried to  the  place  of  use,  and  the  necessary  loss  in  the  carrying  of  the 
water,  may  also  be  considered,  and  also  the  question  as  to  whether 
it  is  new  land  or  land  which  has  been  irrigated  for  a  number  of 
years  to  which  the  water  is  to  be  applied.^     Again,  in  determining 

2  For  the  suppression  of  waste,  see  i  Hough  v.  Porter,  51  Ore.  318,  98 

Sees.   911-916.  Pae.  Eep.  1083,  95  Pae.  Eep.  732,  102 
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the  duty  of  water,  the  fact  as  to  whether  or  not  the  lands  have  been 
prepared  and  reduced  to  a  reasonably  good  condition  for  their 
irrigation  should  be  considered.^  Water  users  should  not  be 
awarded  an  excessive  quantity  of  water  to  compensate  for  and 
counterbalance  their  neglect  or  indolence  in  the  preparation  of 
their  lands  for  the  successful  and  economical  application  of  the 
water. 

From  the  above  it  can  be  readily  seen  that  no  hard  and  fast  rule 
can  be  made  as  to  the  duty  of  water  which  will  apply  to  all  eases. 
Therefore,  the  proper  duty  of  water  can  only  be  determined  from  all 
the  facts  surrounding  each  particular  case.  What  may  be  the 
proper  quantity  of  water  for  one  tract,  might  not  be  the  proper 
quantity  to  be  awarded  to  another  tract  adjoining.  In  some  of  the 
States  by  statute  the  minimum  duty  of  water  is  fixed  for  the  lands 
of  the  whole  State.^ 

The  required  duty  necessary  to  the  successful  raising  of  crops 
differs  greatly  with  the  varying  conditions.  As  was  well  said  by 
Mr.  A.  S.  Dawson,  Chief  Engineer  in  charge  of  the  Canadian  Pa- 
cific Railway  Company's  irrigation  projects  in  the  Province  of 
Alberta :  *  "  World-wide  experience  in  the  use  of  water  on  culti- 
vated lands  under  any  kind  of  crops  during  long  periods  of  years, 
shows  that  the  duty  varies  with,  (1)  the  nature  of  the  soil;  (2)  the 
age  of  the  soil;  (3)  the  kind  of  crop;  (4)  the  weather  conditions; 

(5)  the  slope  and  condition  of  the  conveying  channels  of  supply; 

(6)  the  distance  the  water  is  carried  in  the  ditches  and  channels  to 
the  fields,  and  (7)  the  experience  and  skill  employed  in  irrigation." 

§  905.  Duty  of  water — Power  of  Court  to  fix. — Especially  dur- 
ing the  later  years,  the  courts  have  been  and  are  now  being  called 
upon  to  fix  by  decrees  the  duty  of  water  for  certain  tracts  of  land. 
In  cases  brought  for  the  adjudication  of  water  rights  on  certain 

Pac.  Eep.  728;  United  States  v.  Con-  See,  also.  Little  Walla  Irr.  Unitm  v. 

rad   Invest.   Co.,   156   Fed.   Eep.   123,      Finis   Irr.   Co.,   Ore.   ,    124 

130;  Gerber  v.  Nampa  etc.  Irr.  Dist.,  Pac.  Eep.  666. 

19  Idaho  76-5,  116  Pae.  Eep.  104;  Id.,  3  For  duty  fixed  by  statute,  see  Sec. 

16  Idaho  1,  100  Pae.  Eep.  80.  906. 

As  to  expert  testimony,  see  Evans  See,  for  laws  of  the  various  States, 

Diteh  Co.  v.  Lakeside  D.  Co.,  15  Cal.  Part  XIV. 

119    108  Pac.  Eep.  1027.  *  In  an  address  before  the  Western 

2  Farmers '  Co-op.  D.  Co.  v.  Eiver-  Canada  Irrigation  Association,  held  at 

side  D.  Co.,  16  Idaho  525,  102  Pac.  Calgary,  Alberta,  August  8-10,  1911. 
Bep.  481. 
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streams  as  between  the  appropriators  of  the  water  thereof,  it  is 
always  within  the  power  of,  and  indeed  it  is  the  duty  of  the  Court, 
where  it  is  not  limited  by  some  statute  arbitrarily  fixing  the  duty 
of  water,  to  award  by  decree  the  duty  of  water  or  the  quantity 
to  each  piece,  as  under  the  evidence  in  the  case  it  shall  be  found 
to  be  entitled.  In  fixing  the  duty  of  water  for  a  certain  tract 
of  land,  such  an  amount  per  acre  should  be  awarded,  within 
the  lawful  claim  of  the  prior  apprtpriator,  as  is  essential  or  neces- 
sary for  the  proper  irrigation  of  the  land  on  which  the  water 
is  used,  and  upon  which  the  duty  is  being  fixed;  which  water, 
when  economically  applied  without  waste,  will  result  in  the 
successful  growing  of  crops  on  the  land.  Further  than  this, 
as  far  as  the  rights  of  the  prior  appropriator  are  concerned,  the 
courts  should  not  and  can  not  lawfully  go,  where  the  result  would 
be  in  cutting  down  the  quantity  of  water  to  which  the  prior  appro- 
priator is  entitled  and  reasonably  needs  for  his  purpose  and  the 
awarding  of  a  certain  amount  of  his  water  to  subsequent  appropri- 
ators. ^ 

But,  upon  the  other  hand,  where  the  Court  finds  that  the  claim 
of  the  prior  appropriator  is  for  an  excessive  amount  of  water  for 
the  land  upon  which  it  is  being  used,  or  is  about  to  be  used,  there 
is  no  question  as  to  the  power  of  the  Court  to  cut  down  the  claim 
in  its  award  to  the  proper  duty  for  the  land,  as  the  evidence  shaU 
disclose,  and  award  the  surplus  to  the  subsequent  appropriators  in 
the  order  of  their  respective  priorities.  It  is  always  possible  as 
the  result  of  recent  scientific  investigations  and  the  modem  methods 
of  measuring  the  water,  to  determine  the  proper  duty  of  water  for 
any  given  tract  of  land,  and  excessive  quantities  of  water  should 
never  be  awarded  by  the  Court,  even  if,  prior  to  the  adjudication, 
there  had  been  an  attempt  to  use  aU  of  the  water  claimed.^  This 
rule  was  well  illustrated  by  a  recent  decision  by  the  Supreme  Court 

1  For  the  rights  of  the  prior  appro-  inches  of  water  and  jet  constructed 
priators,  see  Sees.  776-782.  ditches  carrying  three  times  that  quan- 

For  the  rights  of  subsequent  appro-  tity,  using  it  in  a  wasteful  manner, 

priators,  see  Sees.  783-786.  and  which  right  he  stiU  insists  upon 

For  decrees,  see  Chaps.  78,  79,  Sees.  by    reason    of    the    ditch,    when    first 

1557-1564,  1577,  1578.  constructed,  being  of  sufficient  capa- 

2  ' '  This  feature,  however,  is  simi-  city  to  carry  the  excessive  supply.  It 
lar  in  principle  to  that  of  the  farmer  is  well  settled  that  such  a  claim  can 
who  at  first  may  have  needed  bat  100  not     be     BuceessluUy     maintained." 
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of  Oregon,^  where  the  trial  court  awarded  seventeen  inches  of 
water  under  a  six-inch  pressure  per  acre  as  necessary  for  the  irri- 
gation of  certain  lands  upon  the  testimony  of  certain  witnesses,  and 
the  Supreme  Court,  in  reviewing  the  judgment,  said:  "A  flow 
of  seventeen  inches  therefore  would  cover  an  area  equal  to  one  acre 
to  a  depth  of  twenty-five  and  one-half  feet  each  month,  or  102  feet 
in  depth  (102  acre  feet)  during  an  irrigation  season  of  four  months. 
The  ahsurdity  of  such  a  quantity,  being  essential  to  the  proper  irri- 
gation of  lands,  is  manifest. ' '  * 

The  reason  of  this  rule  is  apparent  when  we  come  to  consider 
the  fact  that  an  appropriator,  even  if  prior  in  time  to  all  others, 
does  not  acquire  any  title  to  the  waters  while  flowing  in  the  natural 
stream. 5  He  only  acquires  the  right  to  the  use  of  a  certain  quan- 
tity, reasonably  sufficient  for  his  purpose  within  the  extent  of  his 
appropriation.  8  When  he  has  this  amount  his  right  is  satisfied, 
even  though  he  attempted  to  claim  more  than  he  needed.  When 
he  has  made  an  excessive  appropriation  the  Court  should  cut  his 
claim  down  to  the  proper  duty  of  water  for  the  land  irrigated. 
The  wasteful  methods  of  diversion,  in  conducting  the  water,  and 
its  application  to  the  land,  so  common  with  the  early  settlers,  can, 
under  the  light  most  favorable  to  their  use,  be  deemed  only  a  priv- 
ilege permitted  merely  because  at  that  time  it  could  be  exercised 
without  substantial  injury  to  the  rights  of  others,  for  the  reason 
that  the  others  were  not  then  there.  No  vested  right  to  continue 
these  wasteful  methods  was  acquired  by  the  prior  appropriator. 
Neither  was  there  any  vested  right  acquired  to  the  surplus  water 
over  and  above  the  proper  duty  of  the  water  for  the  land  irrigated. 
The  surplus  or  excessive  amount  claimed  the  courts  have  the  power 
to  award  to  the  subsequent  appropriators  in  the  order  of  their 

Hough  V.  Porter,  51  Ore.  318,  98  Pae.  393;   Gerber  v.  Nampa   Irr.  Dis.,  16 

Eep.  1083,  95  Pac.  Bep.  732,  102  Pae.  Idaho   1,   100   Pae.  Bep.   80;   Id.,   19 

Bep.  728.  Idaho  765,  116  Pae.  Bep.  104;  United 

See,  also,  Seaweard  v.  Pacific  L.  Co.,  States  v.  Conrad  Investment  Co.,  156 

49  Ore.  157,  88  Pae.  Eep.  963.  Fed.  Bep.   123;   Nevada  Ditch  Co.  v. 

3  Whited  V.  Gavin,  55  Ore.  98,  105  Canyon  etc.  Co.,  58  Ore.  517,  114  Pae. 
Pae.  Eep.  396.  Eep.  86;  Union  M.  &  M.  Co.  v.  Dang- 

4  See,  also,  Gardner  v.  Wright,  49  berg,  81  Fed.  Eep.  73. 
Ore.  609,  91  Pae.  Eep.  286 ;   Ison  v.  5  See  Sees.  772. 

SturgiU,  57  Ore.  109,  109  Pae.  Eep.  6  For  quantity  of  water  limited  to 

579,  110  Pae.  Eep.  535;  Porter  v.  Pet-      the  amount  needed,  see  See.  877. 
tingill,   57   Ore.   247,   110   Pae.  Eep. 
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respective  prioritiesJ  This  is  also  the  case  in  those  States  which 
by  statute  fix  the  maximum  duty  of  water  for  all  lands  within  their 
respective  jurisdictions.  In  these  States  the  Court  in  the  face  of 
the  statute  can  not  award  a  lower  duty  than  that  fixed  by  statute. 
But,  if  the  evidence  warrants  it,  it  may  award  a  higher  duty.  By 
this  means  it  is  practically  left  to  the  Court  to  determine  from  all 
the  evidence  in  the  ease  the  proper  duty  of  water  for  any  given 
tract  of  land  involved  in  the  suit,  and  to  make  its  award  by  decree 
therefor.8 


§  906.  Duty  of  water — ^Minimum  duty  as  fixed  by  statute. — In 
a  number  of  the  States  of  the  "West  the  minimum  duty  of  water,  or 
the  maximum  quantity  allowed  per  acre,  is  fixed  by  statute,  and 
ranges  from  the  low  duty  of  one  cubic  foot  of  water  per  second,  or 
one  second-foot,  as  it  is  commonly  called,  for  every  fifty  acres  of 
land  irrigated  in  the  State  of  Idaho,i  to  the  higher  minimum  duty 
of  one  second-foot  for  each  eighty  acres  of  land  irrigated  in  the 


7  ' '  The  wasteful  methods  so  com- 
mon with  the  early  settlers,  can,  under 
the  light  most  favorable  to  their  sys- 
tem of  "use,  be  deemed  only  a  privi- 
lege permitted  merely  because  it  could 
be  exercised  without  substantial  in- 
jury to  any  one;  and  no  right  to 
such  method  was  acquired  thereby." 
Hough  V.  Porter,  51  Ore.  318,  98  Pae. 
Eep.  1083,  95  Pae.  Eep.  732,  102  Pac. 
Eep.  728. 

' '  Whatever  amount  of  water  the  de- 
fendant shows  himself  entitled  to  for 
the  irrigation  of  the  meadows  or  other 
lands  as  a  prior  right  over  the  plain- 
tiff, the  judgment  should  be  so  de- 
creed, but  beyond  this  he  can  not  go 
under  any  other  pretext  or  claims  for 
the  natural  condition  of  the  stream. 
In  this  arid  country,  where  the  largest 
duty  and  the  greatest  use  must  be 
had  from  every  inch  of  water  in  the 
interest  of  agriculture  and  home  build- 
ing, it  will  not  do  to  say  that  a  stream 
may  be  dammed  so  as  to  cause  sub- 
irrigation  of  a  few  acres  at  a  loss  of 


enough  water  to  surface  irrigate  ten 
times  as  much  by  proper  application. ' ' 
Van  Camp  v.  Emery,  13  Idaho  202,  89 
Pae.  Eep.  752. 

See,  also,  Anderson  v.  Bassman,  140 
Fed.  Eep.  14;  Union  M.  &  M.  Co.  v. 
Dangberg,  81  Fed.  Eep.  73;  United 
States  V.  Conrad  Invest.  Co.,  156  Fed. 
Eep.  123 ;  Gardner  v.  Weight,  49  Ore. 
609,  91  Pac.  Eep.  286;  Abbott  v. 
Eeedy,  9  Idaho '577,  75  Pae.  Eep.  764. 

"It  is  the  policy  of  the  laws  of 
this  State,  and  it  has  been  so  de- 
clared from  time  to  time  by  this  Court, 
to  require  the  highest  and  greatest 
possible  duty  from  the  waters  of  the 
State  in  the  interest  of  agriculture 
and  other  useful  and  beneficial  pur- 
poses."  Farmers'  Co-op.  D.  Co.  v. 
Eiverside  Irr.  Dist.,  16  Idaho  525, 
102  Pae.  Eep.  481. 

8  For  the  maximum  duty  as  fixed 
by  statute,  see  See.  906. 

1  For  Idaho  Stat.,  see  Part  XIV, 
under  Idaho. 

For  the  measurement  of  water,  see 
Sees.  888-900. 
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State  of  North  Dakota.^  In  the  State  of  Nevada  a  different  basis 
of  measurement  is  established  by  statute — that  of  the  volume  of 
the  acre-foot  instead  of  the  measurement  by  flow  of  the  cubic  foot.' 
And  in  this  State  it  is  provided  that  the  minimum  duty  may  be 
three  acre-feet  per  acre  per  year.*  This  is  equivalent  to  about  one 
second-foot  for  one  hundred  and  sixty  acres  of  land.  Outside  of 
the  last-mentioned  State  it  will  be  noticed  that  the  minimum  duty 
as  prescribed  by  statute  is  very  low,  as  compared  with  the  actual 
duty  of  water  in  some  localities.  For  example,  the  duty  of  water 
for  the  Greeley  or  Union  Colony  of  Colorado,  mentioned  in  a 
previous  section,  is  one  hundred  and  eighty  acres  of  land  irrigated 
for  each  second-foot  of  water.  In  Southern  California,  where  water 
is  very  scarce,  there  is  also  a  very  much  higher  duty.  In  the 
Northwest  Territories  of  Canada  the  minimum  duty  of  water  is 
fixed  at  one  cubic  foot  of  water  per  second,  flowing  continuously 
during  the  irrigating  season,  for  each  one  hundred  and  fifty  acres 
of  land.5  The  Reclamation  Service,  under  the  Act  of  Con- 
gress of  1902,  has  established  different  duties  of  water,  vary- 
ing according  to  the  soil,  climate,  and  other  physical  features 
of  the  particular  locality  where  the  project  is  constructed 
or  being  constructed.  Under  the  Minidoka  project,  in  Idaho,  the 
duty  of  water  on  an  estimated  average  is  four  acre-feet  per  annum, 
measured  at  the  point  of  diversion.  For  the  Williston  project,  in 
North  Dakota,  it  is  fixed  at  two  acre-feet  per  annum.  For  the 
North  Platte  project,  in  Nebraska  and  Wyoming,  it  is  one  and  one- 
half  second-feet  per  annum  for  each  one  hundred  acres.  For  the 
Carlsbad  project  in  New  Mexico,  it  is  three  acre-feet  per' acre  per 
annum.  For  the  Cimarron  project,  in  Oklahoma,  it  is  two  acre-feet 
per  acre  per  annum.  For  the  Belle  Fourche  project,  in  South 
Dakota,  it  is  two  acre-feet  per  acre  per  annum.    For  the  Truckee- 

2  For  North  Dakota  Stat.,  see  Part  *  For  the  Nevada  statutes,  see  Part 
XrV,  under  North  Dakota.                          XIV,  under  Nevada.  _ 

In    Nebraska,    New    Mexico,    Okla-  5  See,  also,  Irrigation  in  the  North- 

homa,    South   Dakota,    and   Wyoming  west  Territories  of  Canada,  1902,  pub- 

the  minimum  duty  of  water  is  fixed  lished  by  authority  of  Hon.  Clifford 

at   one   second-foot   for  each   seventy  Sifton,  Minister  of  the  Interior,  p.  30. 

acres    of    land    irrigated.     For    the  For  Modern  Irrigation  in  Canada, 

statutes  of  these  States,  see  Part  XIV.  see  Sees.  177-237. 

3  For   the    measurement    of    water, 
see  Sees.  888-900. 
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Carson  project,  in  Nevada,  it  is  two  and  one-half  acre-feet  per 
annum.  For  the  Strawberry  Valley  project,  in  Utah,  it  is  one 
cubic  foot  per  second  at  the  head  of  the  gate  for  every  eighty  acres. 
For  the  Yuma  project,  in  California  and  Arizona,  it  is  five  and  five- 
tenths  acre7feet  per  annum  for  each  acre.  For  the  Uncompahgre 
Valley  project,  in  Colorado,  it  is  one  cubic  foot  per  second  at  the 
headgates  for  every  eighty  acres.® 

It  will  be  noticed  that  the  dutjr  established  by  the  statutes  of 
the  various  States  is  the  minimum  duty,  or  the  largest  amount 
of  water  which  may  be  awarded  for  any  given  acreage.  There 
is  .nothing  in  the  statutes  of  any  of  these  States  which  prevents 
the  courts  from  awarding  a  higher  duty,  or  making  the  same 
amount  of  water  serve  a  larger  acreage.  In  fact,  where  the  condi- 
tions in  any  case  warrant  it,  it  is  the  tendency  of  the  courts  to  do 
this,  as,  for  instance  in  Idaho,  where  the  minimum  duty  is  but 
one  second-foot  for  each  fifty  acres  of  land  irrigated.  In  a  very 
recent  case  the  Court  reaffirmed  some  of  its  previous  decisions  upon 
this  point,  and  said:  "It  is  the  policy  of  the  laws  of  this  State, 
and  it  has  been  so  declared  from  time  to  time  by  this  Court,  to 
require  the  highest  and  greatest  possible  duty  from  the  waters  of 
the  State  in  the  interest  of  agriculture  and  beneficial  purposes. ' '  '^ 
As  wfe  view  the  matter,  it  is  not  only  the  right  of  the  courts,  but  it 
is  their  duty,  in  all  cases  brought  before  them  to  adjudicate  the 
water  rights  upon  the  streams  to  fix  as  high  a  duty  as  it  is  possible 
consistent  with  the  successful  use  of  the  water.  In  many  localities 
an  increase  of  the  water  supply  seems  to  be  improbable,  for  appar- 
ently all  the  local  sources  have  been  developed.  "A  more  econom- 
ical use  of  the  available  supply  is,  then,  the  only  way  in  which  new 
orchards  and  new  fields  may  be  provided  for  without  injury. ' '  ^ 

a  For  the  above  and  other  duties  es-  cifie  L.  Co.,  49  Ore.  157,  88  Pao.  Eep. 

tablished  by  the  Eeclamation  Service,  963;  Gardner  v.  Wright,  49  Ore.  609, 

see  6th  Annual  Eeport,  1906-1907.  91  Pae.  Eep.  286;  Union  M.  &  M.  Co. 

7  Farmers'  Co-op.  D.  Co.  v.  Eiver-  v.  Dangberg,  81  Fed.  Eep.  73;  United 

side  Irr.  Dist.,  16  Idaho  525,  102  Pac.  States  v.  Conrad  Invest.  Co.,  156  Fed. 

Eep.  481.  Eep.  123,  130;  Anderson  v.  Bassman, 

See,  also,  Abbott  v.  Eeedy,  9  Idaho  140  Fed.  Eep.  14. 
577,  75  Pac.  Eep.  764;  Van  Camp  v.  8  E.  H.  Loughridge,  in  Distribution 

Emery,   13   Idaho   202,   89  Pac.   Eep.  of  Water  in  the  Soil  in  Furrow  Irriga- 

752;    Hough   v.   Porter,   51  Ore.   318,  tion,  U.  S.  Dept.  of  Agriculture,  Ex- 

98  Pae.  Eep.  ;.083,  95  Pac.  Eep.  732,  periment   Stations   Bulletin   No.   203, 

102  Pae.  Eep.  728  j  Seaweard  v.  Pa-  1908. 
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The  legal  duty  in  the  Provinces  of  Alberta  and  Saskatchewan  is 
fixed  by  the  Irrigation  Act  as  a  continuous  flow  of  one  cubic  foot 
per  second  of  time  for  every  one  hundred  and  fifty  acres  of  land, 
and  for  the  period  of  fifty-three  days  between  May  1  and  Septem- 
ber 30.®  This,  as  will  be  noticed,  is  a  much  higher  duty  than  is 
allowed  by  the  statutes  of  any  State  in  this  country. 

§  907.  Duty  of  water — Relation  to — Of  natural  losses  in  transit. 
— In  spite  of  the  greatest  precautions  and  the  greatest  care  in  the 
construction  of  the  works  to  conduct  the  water,  there  is  bound  to 
be  some  loss  of  the  water  in  transit  between  the  point  of  diversion 
and  the  place  of  use.  "Water  will  evaporate;  it  will  seep;  and,  at 
times,  it  will  leak.  These  we  will  call  the  natural  losses  of  the 
water  in  transit,  and  do  not,  except  in  the  cases  of  leakages,  consti- 
tute what  is  termed  the  wasting  of  water.  As  we  have  seen  in  a 
previous  section,  one  of  the  subjects  of  investigation  by  the  United 
States  Department  of  Agriculture  was  the  losses  of  canals  from 
seepage  and  evaporation.  ^  And  from  the  beginning  of  the  irrigation 
investigations  of  that  department,  many  measurements  of  the  losses 
from  ditches  and  canals  have  been  made  in  all  sections  of  the  arid 
and  semi-arid  West.  The  highest  loss  found  was  64  per  cent  of 
the  water  entering  the  ditch  in  a  single  mile  of  ditch,  while  other 
canals  having  canals  or  irrigated  land  above  them,  show  gains  in- 
stead of  loss.  It  is  found  that  the  average  for  the  large  canals  is 
approximately  one  per  cent  per  mile.  And  a  commonly  accepted 
estimate  of  the  loss  from  large  unlined  canals  is  30  per  cent  of  the 
water  taken  in  at  the  headgate,  and  from  measurements  given  this 
seems  to  be  a  conservative  estimate.  It  is  probable  that  as  much 
more  is  lost  from  the  laterals  and  field  ditches,  so  that  it  is  well 
within  the  truth  to  say  that  not  more  than  one-half  of  the  water 
diverted  by  the  average  unlined  earthen  canals  and  ditches  reaches 
the  fields  for  which  it  is  diverted.^ 

9  For    the    legal    duty    of     above         2  See   Losses   of    Irrigation   Water 

Provinees,  see  Sec.  199.  and  Their  Prevention,  by  B.  P.  Teele, 

1  See  Sec.  901.  reprint  from  the  Annual  Report  of  the 

See,  also,  Experiment  Stations  Bui-  Office  of  Experiment  Stations  for  year 

letin  No.  86,  XT.  S.    Dept.  of  Agrioul-  ending  June  30,  1907,  pp.  367-370. 
ture,  pp.  23,  39.  See,  also,  Eeview  of  Ten  Years  of 

For  the  wasting  of  water,  see  Sees.  Irrigation  Investigations,  Annual  Ee- 

911-916.  V°^  °^  ^^^  OfGlce  of  Experiment  Sta- 
101 — Kin.  on  Irr. 
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There  are,  however,  some  necessary  losses  in  the  carrying  of  water 
from  the  point  of  diversion  to  the  place  of  \ise  which  can  not  be 
counted  as  the  waste  of  water.  As  was  said  in  a  recent  Colorado 
case:*  "We  might  be  justified  in  indulging  in  the  presumption 
this  seepage  occurs  for  a  long  distance  along  the  line  of  the  canal, 
and  that  it  is  no  exception  to  the  general  rule  of  large  ditches,  where 
seepage  usua;Uy  exists  from  their  headgate  along  down  their  line 
until  the  ditch  gradually  wind^its  way  from  the  river  upon  the 
level  lands.  All  irrigation  canals  must  of  necessity  seep  more  or 
less  along  this  portion  of  their  lines,  and  will  so  continue  until  pre- 
vented by  other  means  than  ordinary  diligence  in  their  construc- 
tion, and  we  do  not  think  the  time  has  yet  been  reached  in  this 
State  when  the  owners  of  such  enterprises  can  be  held  to  such  a  high 
degree  of  diligence  in  their  construction  as  to  be  compelled  to  pre- 
vent them  from  seeping  at  all,  or  be  subject  to  successive  suits  for 
any  injury  which  it  is  not  practicable  to  remedy,  and  which  logic 
would  mean  to  prevent  the  construction  of  a  large  number  of 
ditches  and  reservoirs,  and  thus  retard  the  development  of  our 
State,  as  the  result  of  such  a  rule  would  mean  in  most  cases  that  the 
costs  or  means  to  prevent  the  seepage  would  be  far  in  excess  of  the 
value  of  the  property  so  damaged."  *  As  will  be  readily  seen,  some 
of  these  losses  are  enormous,  and  merge  into  the  waste  of  water.^ 

Upon  the  other  hand,  this  water  is  not  all  lost  to  use,  upon  the 
old  adage  of  "What  is  one  man's  loss  is  another  man's  gain." 
Much  of  the  water  which  escapes  from  the  canals  finds  its  way  to 
the  surface  below  in  the  form  of  springs  in  spots  which  were  ordi- 
narily dry.  Irrigators  have  used  these  waters,  and  in  many  cases 
have  secured  an  ample  supply  of  water  for  their  use  without  having 
to  pay  the  canal  company  which  furnishes  it  anything  for  operating 
expenses.  In  those  cases  the  question  of  the  permanency  of  these 
rights  arises,  should  the  canal  company  line  its  canal  and  thereby 
prevent  the  loss.^  This  question  we  have  treated  and  will  treat  in 
other  portions  of  this  work.  But  in  a  number  of  the  States  there  are 
statutes  providing  for  the  acquisition  of  permanent  rights  in  what 

tions   for  the  year  ending  June   30,  4  See,   also,  for  damages  upon  the 

1908.     Report    of    the    Secretary    of  leakage  of  works,  Chap.  83. 

Agriculture  for  1909.  5  For  the  waste  of  water,  see  Sees. 

S  Middelkamp  v.  Bessemer  Irr.  Co.,  911-916. 

46  Colo.  102,  103  Pac.  Eep.  280,  23  « For   the    appropriation   of   waste 

L.  B.  A.,  N.  S.,  795.  water,  Bee  See.  661. 
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is  known  as  se-ipage  and  spring  waterJ  Again,  where  the  water 
does  not  come  to  the  surface  in  springs,  the  water  lost  from  canals 
usually  finds  its  way  back  into  the  streams,  where  it  may  be  reap- 
propriated  by  the  irrigators  lower  down.  The  investigations  of  the 
Government  have  been  of  the  greatest  value  to  the  owners  of  the 
ditches  and  canals  which  have  been  measured,  since  they  locate 
the  losses  and  make  it  possible  to  improve  the  sections  of  the  canal 
which  lose  the  most.  And  the  object  of  the  investigations  was 
that  existing  conditions  as  to  the  natural  losses  might  be  improved 
so  that  as  large  a  percentage  of  the  water  as  was  possible  might  be 
utilized,  and  thus  greater  areas  might  be  brought  under  cultivation 
from  the  same  amount  of  water  diverted  from  the  streams. 

§  908.  Duty  of  water — Point  where  water  must  be  measured. — 
As  we  have  seen,  in  many  jurisdictions  the  minimum  duty  of  water 
is  fixed  by  law,i  and  where  this  is  the  case  the  question  has  arisen 
as  to  whether  the  quantity  of  water  claimed  under  an  appropria- 
tion is  to  be  measured  at  the  head  of  the  canal  or  at  the  margin 
of  the  irrigated  field  where  it  is  to  be  used.  It  can  be  readily  seen 
that  where,  for  example,  the  duty  allowed  by  statute  or  awarded  by 
decision  of  the  Court  is  the  continuous  fiow  of  water  of  one  cubic 
foot  per  second  for  each  eighty  acres  of  land  to  be  irrigated,  or  is 
three  acre-feet  for  the  irrigation  season,  that  a  person  having  eighty 
acres  of  land  lying  at  some  distance  from  the  headgate  wUl  not, 
on  account  of  the  natural  losses  of  water,  mentioned  in  the  last 
section,^  receive  at  the  place  of  use  the  full  quantity  of  the  water 
if  that  exact  quantity  of  water  was  measured  at  the  headgate.  But 
in  cases  of  the  shortage  of  water,  the  natural  tendency  would 
be  and  from  experience  is  that  the  appropriator  will  take  such 
steps  as  possible  to  stop  all  leakage,  and  to  prevent,  as 
far  as  possible,  the  excessive  seepage  and  evaporation.  Upon 
the  other  hand,  if  the  water  is  measured  at  the  margin  of  the 
irrigated  field,  or  even  at  the  head  of  the  lateral  leading  to  it,  the 
tendency  would  be  and  is  that  the  irrigator  becomes  careless  as  to 
the  condition  of  the  ditch  or  canal,  permitting  excessive  loss,  so  long 
as  he  gets  the  full  quantity  of  water,  according  to  the  duty  fixed 
therefor,  at  the  place  of  use.    This  has  been  a  puzzling  question  for 

7  For  these  statutes,  see  Part  XIV.  2  See  See.  907. 

1  See  Sec.  906. 
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irrigators,  those  in  charge  of  the  administration  of  the  irrigation 
laws,  such  as  water  commissioners,  and  for  the  courts,  and  it  can 
by  no  means  be  called  settled  at  the  present  time.  Water  commis- 
sioners insist  that  it  is.  practically  impossible  to  measure  the  quan- 
tity of  water  covered  by  each  appropriation  at  the  head  of  the 
user's  lateral.3  Assuming  that  this  statement  is  correct,  and  it 
probably  is,  there  is  another  method  of  compensating  for  the  natural 
loss  of  the  water,  and  that  is  by  ma»king  due  allowance  at  the  head- 
gate  for  the  necessary  seepage  and  evaporation.  Now  the  question 
arises.  Should  this  allowance  be  made? 

In  the  State  of  Idaho,  where  there  is  a  low  minimum  duty  of 
water  of  one  second-foot  for  each  fifty  acres  of  irrigated  land,  the 
Court  holds  that  the  water  must  be  measured  at  the  point  where 
the  water  is  diverted  from  the  natural  channel  of  the  stream  from 
which  the  water  is  taken.*  This  was  upon  the  theory  that  every 
act  on  the  part  of  the  appropriator  that  tends  to  waste  water  is  to 
be  discouraged  rather  than  encouraged.  "The  necessity  of  meas- 
uring to  each  claimant,  at  the  point  of  diversion  from  the  natural 
stream,  the  waters  appropriated  and  used  by  him  is  apparent." 
This  is  also  the  rule  adopted  in  that  State  by  the  Reclamation 
Service.^ 

The  rule  adopted  in  Idaho  may  be  all  right  for  that  State,  owing 
to  the  fact  of  the  exceedingly  low  minimum  duty  of  Water  pre- 
scribed by  the  statute  of  one  second-foot  for  each  fifty  acres  of  land 
irrigated,  but,  as  said  by  Mr.  Mead,  "In  order  to  plan  for  the  just 
distribution  of  the  volume  entering  the  headgate,  the  losses  in 
transit  must  be  provided  for."^  In  Nebraska,  where  the  higher 
duty  of  water  is  fixed  by  statute  of  one  second-foot  for  each  seventy 
acres,  the  attorney-general  holds  to .  the  same  rule,  and  that  the 
place  of  measurement  must  be  at  the  head  of  the  ditch,  since  allow- 
ing this  quantity  at  the  point  of  use  would  deprive  the  owners  of 
later  rights  of  the  quantities  lost  from  the  ditch  rather  than  the 
owners  of  the  poorly  constructed  ditch.  In  other  words,  it  would 
be  placing  a  premium  on  poor  construction,  at  least,  giving  no  in- 

3  See  Experiment  Stations  Bulletin  6  See  6tli  Annual  Beport,  1906-1907, 
No.  86,  U.  S.  Dept.  of  Agriculture.  pp.  83,  91. 

4  Stiekney  v.  Hanrahan,  7  Idaho  6  Experiment  Stations  Bulletin  No. 
424,  63  Pao.  Eep.  189.  86,  U.  S.  Dept.  of  Agriculture,  p.  22; 

see,  also,  on  subject,  p.  39, 
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centive  to  good  constructionJ  As  a  general  rule,  in  the  other 
States  where  the  minimum  duty  of  water  is  provided  for  by  statute, 
no  place  is  designated  where  the  measurement  of  the  water  shall  be 
made.  Therefore,  this  question  is  left  to  the  courts  to  determine. 
But  unless  the  natural  or  necessary  losses  are  provided  for,  the 
appropriator  will  not  receive  at  the  place  of  use  the  quantity  of 
water  to  which  he  is  entitled  under  his  appropriation.  The  correct 
rule  is  to  measure  the  water  at  the^place  where  it  is  diverted  from 
the  stream.  But  the  appropriator  is  entitled  to  have  so  much  water 
diverted  for  his  use  as  will  yield  at  the  place  of  use  the  quantity 
required  and  covered  by  his  claim  after  the  necessary  loss  by  seep- 
age and  evaporation  is  allowed  for.  Any  unnecessary  loss  either 
by  seepage,  evaporation,  or  leakage,  on  account  of  defective  ditches, 
canals,  or  other  works,  may  then  be  considered  as  wasted  water, 
and  treated  accordingly.  ' '  The  soundness  of  the  doctrine  is  unques- 
tioned." 8  As  we  view  the  question,  no  definite  rule  can  apply  gen- 
erally to  all  cases,  and  it  should  be  left  to  be  determined  from  all 
the  facts  surrounding  each  particular  ease. 

§  909.  Rotation  as  a  matter  of  economy. — The  question  of  rota- 
tion in  the  use  of  water  between  the  consumers  from  the  same 
stream  or  ditch  as  a  matter  of  economy  and  enlarging  the  duty  of 
water  has,  within  the  last  few  years,  occupied  the  attention  of  irri- 
gation experts  and  hydraulic  engineers  of  this  country,  and  more 
recently  occupied  the  attention  of  the  courts.  This  system  has  also 
been  adopted  in  many  communities  as  a  matter  of  contract  ^  be- 
tween the  consumers  themselves  or  between  consumers  and  ditch  or 
canal  companies,  which  contracts  have  invariably  been  upheld  by 
the  courts.  The  theory  of  rotation  between  users  comes  directly 
under  the  subject  of  suppression  of  waste  and  the  question  of 

TEeport   of   the   Secretary   of   the  63,  32  Pao.  Eep.  811;  Eoeder  v.  Stein, 

State  Board  of  Irrigation,  1901-1902,  23  Nev.  92,  42  Pac.  Eep.  867;  Ander- 

p.  218.  son  V.   Cook,   25   Mont.   330,   64  Pao. 

See,  also,  Losses  of  Irrigation  Water  Eep.  873,  65  Pae.  Eep.  113,  66  Pac. 

and  Their  Prevention,  annual  report  Eep.  504. 

of  the  Office  of  Experiment  Stations  See,  also.  Little  Walla  Walla   Irr. 

for  year  ending  June  30,  1907,  XT.  8.  Union  v.  Finis  Irr.  Co.,  —  Ore.  — ,  125 

Dept.  of  Agriculture,  p.  386.  Pac.  Eep.  270. 

8  Natoma  etc.  Co.  v.  Hancock,  101  See,  also,  for  wasting  water.  Sees. 

Cal.  42,  35  Pac.  Eep.  334,  reversing  911-916. 

31  Pac.  Eep.  112.  i  For    contracts    for    rotation    of 

.See,  also.  Barrows  v.  OPox,  98  Cal.  water,  see  See.  923. 
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natural  losses  in  transit,  described  in  other  sections  of  this  chapter.^ 
But  it  stands  to  reason  that  where  a  greater  proportion  of  what  are 
called  natural  losses  in  transit  can  be  saved  and  the  duty  of  a 
certain  quantity  of  water  can  be  enlarged  with  better  results  to  the 
users  by  a  mere  change  in  the  method  of  conducting  the  water  that 
this  method  should  be  adopted  and  enforced  by  the  courts,  whether 
based  upon  contract,  statute,  custom,  or  without  any  of  these,  but 
upon  a  mere  fact  of  a  saving  of^,the  water  and  a  suppression  of 
waste. 

The  situation  is  better  illustrated  by  an  actual  case  in  which  the 
writer  was  engaged,  involving  the  rights  of  all  parties  using  the 
water  from  Big  Cottonwood  Creek,  Salt  Lake  County,  Utah.  The 
particular  feature  of  the  case  was  that  of  a  small  ditch  having  the 
right  to  seven-tenths  of  a  second-foot  of  continuous  flow  when  the 
entire  stream  equaled  one  hundred  and  twenty  cubic  feet  per 
second:  This  amount  awarded  the  ditch  was  proportionately  cut 
down  during  the  dry  season.  This  ditch  supplied  six  small  farms 
with  water  for  irrigation.  It  was  found  from  actual  experience 
that  where  the  seven-tenths  of  a  second-foot  was  divided  up  and 
conducted  by  various  small  ditches  to  the  various  farms  and  used 
simultaneously  by  the  respective  owners  that  there  was  much  more 
water  lost  in  transit  than  was  applied  to  the  land.  Therefore,  the 
owners  of  these  interests  got  together  and  pooled  their  rights  and 
a  basis  of  one  hundred  and  ninety-two  hours,  or  eight  days,  was 
fixed  for  the  division  of  the  water.  Each  owner  than  took  the 
whole  flow  of  the  ditch  for  the  exact  proportion  of  time  of  one 
hundred  and  ninety-two  hours  as  the  area  of  his  tract  of  land  bore 
to  the  total  acreage  of  all.  By  this  means  each  owner  had  a  suf- 
ficient flow  to  give  his  land  a  good  wetting  every  eight  days.  Again, 
during  the  extreme  dry  season  of  the  year,  when  the  flow  of  the 
water  in  all  the  ditches  taken  from  the  stream  was  cut  down  pro- 
portionately, the  owners  of  this  particular  ditch  pooled  all  of  their 
interests  with  the  interests  of  another  ditch  having  similar  rights, 
and  this  enabled  th,e  owners  under  each  ditch  to  give  their  land 
a  good  wetting  once  in  about  every  two  weeks.  If  this  method  had 
not  been  followed  the  greater  portion  of  the  water  would  have  been 
lost  in  transit  by  seepage  or  evaporation,  for  the  reason  that  the 

2  For  the  suppression  of  waste,  see  For  the  loss  of  water  in  transit,  see 

Sees.  911-916.  •  Sees.  907,  908. 
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stream  would  have  been  so  divided  that  it  would  have  practically 
all  soaked  away  before  it  reached  the  land  which  it  was  intended  to 
benefit.    The  Court  in  this  case  upheld  the  right  of  rotation.^ 

As  was  said  before,  irrigation  experts  and  hydraulic  engineers 
agree  upon  the  proposition  that  rotation  in  the  use  of  water,  es- 
pecially in  cases  where  the  supply  is  small,  not  only  gives  a  higher 
duty  to  an  available  water  supply,  but  it  tends  directly  to  suppress 
the  actual  waste  of  the  water.  As  was  said  in  a  recent  Idaho  case :  * 
' '  The  use  of  water  under  the  rotation  system  is  approved  by  high 
engineering  authorities."  And  the  Court  proceeds  to  quote  from 
those  great  works  by  Robert  B.  Buckley  and  Sir  Hanbury  Brown, 
and  we  can  do  no  better  than  to  quote  what  these  works  say  upon 
the  subject:  "The  most  wasteful  system  of  irrigation  possible  is 
that  under  which  all  branch  canals,  distributaries,  and  village  chan- 
nels are  in  use  continuously  and  the  available  supply  is  slowly 
dribbling  into  the  fields.  For  not  only  is  the  actual  loss  of  water 
greater,  but  under  this  system  there  is  also  this  further  disadvan- 
tage, that  the  velocities  in  all  the  distributaries  and  minor  channels 
are  reduced,  and  the  silt  in  the  water,  which  at  these  points  of  the 
system  is  nearly  always  advantageous  to  the  fields,  is  largely  de- 
posited in  the  channels  and  not  carried  onto  the  cultivated  ground. 
The  system  of  irrigation  by  rotation  or  by  tatils,  as  it  is  called  in 
Upper  India,  is  of  great  advantage,  not  only  in  checking  the  loss  of 
water  in  the  channel,  but  in  teaching  economical  irrigation  to  the 
cultivators  and  in  insuring  an  equitable  division  of  the  supply 
among  the  people."  ^  "When  the  supply  of  water  is  not  in  excess 
of  the  demand,  an  economical  and  just  distribution  depends  more 
on  correct  methods  of  administration  than  on  the  perfection  and 
completeness  of  the  regulating  works.  All  countries  that  have  prac- 
ticed irrigation  on  a  large  scale  have  found  it  necessary  to  adopt 
some  system  of  'rotation'  whereby  water  is  alternately  supplied 
and  withheld  for  fixed  periods.  .  .  .  The  advantages  of  such  a 
system  are  many :  By  concentrating  the  available  supply  in  half,  or 

3  Progress  Co.  ▼.  Salt  Lake  City  5  Irrigation  Works  in  India  and 
and  others,  tried  in  the  3d  District  Egypt,  by  Robert  B.  Buckley,  1893, 
Court,  Salt  Lake  Comity,  State  of  E.  N.  F,  Spon,  London,  New  York, 
Utah.  P-  282. 

4  State  V.  Twin  Falls  Canal  Co.,  — 
Idaho  ,  121  Pae.  Rep.  1039. 
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a  third,  or  a  less  fraction  of  the  canals,  and  giving  the  whole  of  it 
to  the  section  whose  turn  it  is  to  take  the  water,  the  irrigation  is  made 
easy  in  consequence  of  the  higher  water  levels  produced  in  the 
canals.  At  the  same  time,  in  other  sections,  which  are  not  receiving 
water,  the  danger  of  the  canals  causing  water-logging  of  the  soil 
is  removed,  and  they  are  either  empty  or  flowing  at  a  low  level. 
The  crops  require  water  at  certain  intervals,  and  not  continuously. 
It  is  better  for  them,  as  soon  as  they  have  received  a  watering,  that 
the  water  supply  should  be  shut  off  from  their  neighborhood,  so 
that  all  excess  of  water  over  and  above  that  used  up  or  absorbed 
may  be  got  rid  of,  and  not  be  allowed  to  stagnate.  Irrigation  by 
rotation,  moreover,  is  a  system  that  conduces  to  economy  of  water, 
for  the  water  is  delivered  just  where  and  when  it  is  wanted  for 
irrigation,  and  is  therefore  not  allowed  to  run  to  waste.  The  loss 
from  evaporation  and  absorption  is  less,  as  the  water  is  spread  out 
over  a  less  extent  of  canals."  * 

§  910.  Rotation  as  a  matter  of  economy — The  law  as  applied  to 
the  subject. — The  system  of  rotation  in  the  use  of  water  as  de- 
scribed in  the  previous  section  ^  has  been  adopted  in  many  irriga- 
tion communities,  and  the  law  upon  this  subject  must  be  recog- 
nized as  one  tending  to  enforce  the  more  economical  use  of  water 
and  the  suppression  of  waste. 

Some  of  the  States  have  enacted  statutes  upon  the  subject  of 
rotation.  For  example,  the  statutes  of  Wyoming  provide:  "To 
bring  about  a  more  economical  use  of  the  available  water  supply,  it 
shall  be  lawful  for  water-users  owning  lands  to  which  are  attached 
water  rights  to  rotate  in  the  use  of  the  supply  to  which  they  may 
be  collectively  entitled;  or  a  single  water-user,  having  lands  to 
which  water  rights  of  a  different  priority  attach,  may,  in  like  man- 
ner, rotate  in  use,  when  such  rotation  can  be  made  without  injury 
to  lands  enjoying  an  earlier  priority. "  2 

As  we  have  seen  in  previous  sections,  the  courts  will  uphold  valid 
contracts  between  users,  and  between  users  and  ditch  companies 

6  Irrigation,  by  Sir  Hanbury  Brown,  2  Wyoming  Comp.   Stat.   1910,  See. 

p.  214,  217.  806;    Laws   1909,   Chap.    108,   Sec.   1. 

See,  also,  Irrigation  Engineering,  by  See,  also,  for  the  statutes  of  other 

Wilson,  Sec.  67.  States,  Part  XIV. 

1  See  Sec.  911. 
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upon  the  subject  of  rotation.^  And  upon  the  question  of  the  appli- 
cation of  the  principle  without  contract  or  statute  the  courts  are 
gradually  falling  in  line,  and  are  granting  the  right  of  rotation 
upon  the  theory  that  it  tends  to  extend  the  duty  of  water  and  the 
suppression  of  waste.  And  although  the  eases  are  somewhat  scarce 
upon  tjiis  subject,  the  general  tendency  is  to  enforce  rotation,  where 
it  can  be  done,  without  infringing  upon  the  rights  of  others,  even 
in  cases  of  prior  and  subsequent  appropriators  upon  the  same 
stream  on  the  ground  that  it  tends  toward  a  more  economical  use 
of  a  given  quantity  of  water  and  the  suppression  of  waste.  As  was 
said  in  a  late  Oregon  case :  *  "We  see  no  reason  why,  even  in  cases 
involving  prior  and  subsequent  appropriations  of  water,  the  courts 
can  not  require  the  appropriators  to  alternate  in  the  use  of  the 
water.  The  time  when  water  may  be  used  recklessly  or  carelessly 
has  passed  in  this  State.  With  increasing  settlement  water  has 
become  too  scarce  and  too  precious  to  justify  any  but  an  economical 
use  of  it.  An  appropriator  has  only  the  right  to  use  so  much  as  his 
needs  require,  and  at  the  time  his  needs  require.  And  if  these  are 
satisfied  by  a  use  of  the  whole  flow  every  other  day,  or  every  alter- 
nate week,  he  ought  not  to  be  heard  to  complain.  ...  It 
must  be  conceded  that  there  is  a  paucity  of  authority  on  the  sub- 
ject of  requiring  rotation  in  the  use  of  water  between  appropriators. 
The  remedy  has  frequently  been  applied  in  cases  of  dispute  between 
riparian  proprietors,  and  it  is.  difficult  to  discern  any  difference  in 
principle  between  the  rights  of  a  riparian  proprietor  and  those  of 
an  appropriator  in  the  beneficial  use  of  water.  The  trend  of  the 
later  decisions  is  to  apply  this  method  where  practicable."  ^ 

In  reversing  a  judgment  of  the  lower  court  in  a  recent  opinion 
handed  down  by  the  Supreme  Court  of  California,  ^  by  way  of  sug- 
gestion to  the  trial  court  upon  the  question  of  rotation,  it  said :  "If 
there  is  not  water  enough  (and  this  appears  to  be  the  fact)  to 
permit  a  diversion  of  the  stream  and  a  simultaneous  use  of  part 
by  both  parties  without  injury,  the  Court  may  by  its  decree  fix 
the  times  when,  by  rotation,  the  whole  may  be  used  by  each  at 

3  For  contracts  regulating  rotation,  case  was  reafSrmed  in  the  more  recent 
see  See.  923.  case  of  Cantrall  v.  Sterling  Min.  Co., 

4  McCoy  V.  Huntley,  Ore.  — ,     Ore. ,  122  Pae.  Eep.  42. 

119  Pac.  Kep.  481.  6  Hufford  v.  Dye,  Cal.  , 

5  The  rule  laid  down  in  the  above  121  Pao.  Eep.  400. 
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different  times  in  proportion  to  their  respective  rights.  In  doing 
so  the  Court  should  recognize  the  paramount  and  primary  rights 
of  the  respondent  to  the  first  flow  in  a  full  ditch  and  the  use  of  all 
of  it,  or  a  lesser  quantity,  for  given  periods  during  the  irrigating 
season,  as  it  may  be  required.  If  this  can  he  done  so  that  by  giving 
respondent  the  first  flow  for  a  week,  or  every  other  week,  or  on 
certain  days  in  the  week,  and  the  appellant  the  right  thereto  in 
the  intervals,  the  wants  of  respondent  are  fully  supplied,  he  obtains 
all  he  is  entitled  to,  and  has  no  ground  of  complaint.  While  this 
remedy  of  rotation  and  use  of  waters  for  irrigation  purposes  has 
been  more  generally  applied  as  between  riparian  proprietors,'^  in 
principle  there  is  no  reason  why  it  should  not  be  made  applicable 
as  between  claimants  by  appropriation." 

Again,  as  was  stated  by  the  "Washington  Court:*  "Respond- 
ents cite  this  case  9  to  sustain  the  proposition  that,  it  being  shown 
that  it  was  the  custom  throughout  the  Yakima  Valley  to  deliver  water 
in  a  continuous  flow,  we  must  hold  this  custom  to  have  been  within 
the  contemplation  of  the  parties  when  the  contract  was  made.  The 
answer  to  this  is  that  a  practice  is  shown  to  have  existed,  but  the 
testimony  does  not  show  a  custom.  On  the  other  hand,  it  shows  a 
growing  tendency  to  adopt  an  alternating  system,  which  will  give 
water  in  quantity  at  stated  intervals.  Nor  does  it  show  a  necessity 
for  a  continuous  flow."  Again,  the  Idaho  Court,  in  one  of  the 
first  cases  upon  the  subject,  and  also  one  of  the  last,  holds  to  the 
same  rule  and  adopts  the  following:  "Rotation  in  irrigation  un- 
doubtedly tends  to  conserve  the  waters  of  the  State  and  to  increase 
and  enlarge  their  duty  and  service,  and  is,  consequently,  a  practice 
that  deserves  encouragement  in  so  far  as  it  may  be  done  within 
legal  bounds. ' '  ^^ 

The  above  language  was  adopted  by  the  Idaho  Court  in  a  case 
decided  very  recently, ^^  and  in  which  the  Court  said:  "The  eco- 
nomical use  of  water  in  irrigation  is  of  great  importance  to  the 

7  Citing  Wiggins  v.  Museupiabe  etc.  »  Hewitt  v.  San  Jacinto  etc.  Co.,  124 

Co.,  113  Cal.  182,  45  Pao.  Eep.  160,  Cal.  186,  56  Pao.  Eep.  893. 

32  L.  K.  A.  667,  54  Am.  St.  Eep.  337;  lo  Helphrey  v.   Perrault,   12   Idaho 

Smith  V.  CoTbit,  116  Cal.  587,  48  Pao.  451,  86  Pae.  Eep.  417. 

Eep.  725.  11  State  v.  Twin  Falls  Canal  ffio.,  — 

«  Shafford  y.  White  Bluffs  Land  & "    Idaho  ,  121  Pae.  Eep.  1039. 

Irr.  Co.,  63  Wash.  10,  114  Pao.  Eep. 
883. 


ROTATION— LAW   OF   SUBJECT.  1611 

State,  and  under  the  provisions  of  Section  3293,  Revised  Codes,  the 
users  of  water  are  prohibited  from  using  more  than  good  husbandry- 
requires  for  the  crop  or  crops  they  cultivate.  The  duty  of  careful 
and  economical  use  of  water  is  one  that  by  statute,  as  well  as  public 
policy,  is  imposed  upon  every  water-user,  and  under  the  various 
Carey  Act  projects  in  this  State  provisions  have  been  made  for  the 
conservation  and  best  use  of  the  water  supply  and  to  make  it  per- 
form as  high  a  duty  as  possible,  and  if  the  rotation  system  more 
nearly  accomplishes  that  purpose,  it  should  be  adopted."  ^^. 

Following  the  above  cases,  undoubtedly  the  courts  of  other  States 
wUl  adopt  the  same  rule,  as  the.  general  tendency  in  all  jurisdic- 
tions is  for  a  more  economical  use  of  the  water  and  for  a  suppres- 
sion of  all  unnecessary  waste. 

But  whether  there  is  a  statute  upon  the  subject  or  not,  in  the 
State  where  this  right  is  claimed  or  exercised,  the  vested  rights  of 
aU  others  who  take  water  from  the  same  stream  and  not  parties  to 
the  rotation  should  be  considered  and  protected.  In  Colorado  under 
a  statute  the  rotation  of  water  is  termed  the  "exchange"  or  "loan- 
ing" of  water.13  gut  whatever  may  be  the  terms,  the  principles 
covered  by  this  statute  are  practically  the  same  as  those  relative  to 
the  necessities  and  rules  of  rotation  discussed  in  these  sections. 
And  upon  the  subject  of  the  protection  of  vested  rights  of  others 
the  Colorado  Court  holds  that  if,  as  a  matter  of  fact,  these  loans 
were  made  under  the  conditions  and  under  the  circumstances  which 
permit  of  exchanges  and  loans  of  water,  it  is  only  right  and  proper 
that  the  burden  of  establishing  the  same  be  put  upon  the  parties 
thereto.  The  Court  upon  this  subject  further  said:  "That  this 
is  the  rule  that  should  prevail  seems  only  fair  and  just.  .  .  . 
Such  being  the  law  of  this  State,  when  such  exchanges  or  loans  are 
made,  or  attempted  to  be  made,  they  ought  not  to  be  permitted,  if 
at  aU,  until  the  parties  seeking  their  benefits  have  clearly  estab- 
lished that  the  alleged  qualified  right  has  been  exercised  in  such  a 
way,  and  at  such  times,  and  in  such  circumstances,  that  the  vested 
rights  of  others  are  not  injured."  i* 

12  See,  also,  Wiggins  v.  Museupiabe  v.  Marble  Creek  Irr.  Co.,  15  Utah  225, 

Land  &  Water  Co.,  113  Cal.  182,  45  49  Pae.  Eep.  892,  1119. 

Pae.  Eep.  160,  32  L.  E.  A.  667,  54  13  For   Colorado   statutes  upon  the 

Am.  St.  Eep.  337;  Hough  v.  Porter,  51  subject,  see  Chap.  87. 

Ore.  318,  95  Pae.  Eep.  732,  98  Pae.  14  Port  Lyon  Canal  Co.  v.  Chew,  33 

Eep.  1083,  102  Pae.  Eep.  728;  Becker  Colo.    392,    81    Pae.    Eep.    37.      The 
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§  911.  Wasting  water — The  need  of  suppression  of. — ^We  come 
now  to  that  most  .important  subject  of  the  wasting  of  water  and  its 
suppression.  Of  course,  the  wasting  of  water  is  the  converse  of 
using  it  economically,  and  has  in  the  previous  sections  been  treated 
from  that  standpoint  in  our  discussion  in  this  chapter  of  the 
subject  of  the  economical  use  of  water. i  We  have  also  seen  that 
there  is  a  difference  between  the  absolute  wasting  of  water  and  the 
necessary  losses  of  water  in  transifrfrom  seepage  and  evaporation.^ 
But  there  are  some  questions  upon  the  subject  of  wasting  water 
which  we  will  treat  from  that  standpoint. 

This  subject  of  the  wasting  of  water  has  occupied  the  attention 
of  the  courts,  practieal  irrigators,  the  Government,  and  State  au- 
thorities, and  all  persons  interested  in  irrigation  since,  owing 
to  the  increased  demand  for  water  throughout  the  West,  there  has 
been  a  shortage  of  water,  as  compared  to  the  amount  which  might- 
be  used  if  there  were  a  plenty  for  all.  And  today  one  of  the  most 
important  questions  which  comes  before  the  courts  and  legislators 
is  how  a  certain  amount  of  water  may  be  made  to  perform  the 
greatest  duty  with  success,  and  thus  accomplish  the  greatest  good 
to  the  greatest  number.  Those  who  are  at  all  familiar  with  the  con- 
ditions of  the  water  supply  of  the  West,  and  the  ever-increasing 
demand  made  upon  it,  are  well  aware  of  the  fact  that,  in  many  sec- 
tions of  the  country,  an  increase  of  the  water  supply  seems  to  be 
improbable,  for  apparently  all  of  the  available  local  sources  have 
been  developed.  A  more  economical  use  of  the  available  supply  and 
an  entire  suppression  of  the  wasting  of  water  are,  then,  the  only 
ways  in  which  new  fields  and  new  orchards  may  be  provided  for; 
but  this  must  be  done  without  injury  to  the  rights  of  those  who  are 
at  present  using  the  water.^  But  as  an  appropriator  acquires  no 
title  to  the  corpus,  or  very  body  of  the  water,^  and  only  acquires 
a  right  to  the  use  of  such  a  quantity  of  water  within  the  extent  of 
his  appropriation  as  he  can  use  economically  and  without  waste, 
he  can  not  lawfully  acquire  a  right  to  an  excessive  amount  of  water 

above  was   quoted  and  reaffirmed  in  3  See  Distribution  of  Water  in  the 

Bowman  v.  Virdin,  40  Colo.  247,  90  Soil  in  Furrow  Irrigation,  by  E.  H. 

Pae.  Rep.  506.  Loughridge,    1908,    Experiment    Sta- 

See,  also,  King  v.  Ackroyd,  28  Colo,  tions  Bulletin  No.  203,  U.  S.  Dept.  of 

488,  66  Pae.  Eep.  906.  Agriculture. 

1  See  Sees.  907,  908.  4  See  See.  772. 

2  See  Sec.  907. 
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for  the  purpose  for  which  he  appropriates  it,  nor  can  be  acquire 
a  right  to  use  the  water  in  a  wasteful  manner  and  thereby  deprive 
others  from  its  use.  A  close  study  of  the  reports  arid  bulletins 
issued  by  the  Government  shows  a  wide  variation  in  the  amount 
of  water  used  for  irrigation,  and  that,  too,  where  the  conditions  are 
uniform.  This  goes  to  show  that  many  farmers  in  nearly  all  parts 
of  the  country  are  still  laying  claim  to  and  are  using  excessive 
quantities  of  water.  ^  And  since  there  is  water  enough  for  only  a 
small  part  of  the  land  suitable  for  irrigation,  this  wasteful  use  not 
only  limits  by  so  much  the  area  which  can  be  watered,  ultimately, 
but  it  is  a  positive  injury  to  the  lands  of  the  farmer  and  to  the 
lands  of  others  below  him.  The  water  wasted  has  swamped  large 
areas  of  land  once  fertile,  or  brought  up  so  much  alkali  as  to  injure 
and  destroy  vegetation,  requiring  drainage  or  the  abandonment  of 
the  land.®  It  has,  therefore,  on  this  account  been  found  necessary 
to  study  methods  for  removing  alkali  and  the  drainage  of  the 
surplus  water.'^     Then,  again,  some  irrigators  do  not  take  into 


B  Mr.  B.  p.  Teele,  in  the  annual  re- 
port of  the  irrigation  investigations 
for  the  year  ending  June  30,  1907, 
of  the  Agricultural  Department  of  the 
Government,  at  page  382,  in  discuss- 
ing the  losses  of  water,  says:  "The 
measurements  of  losses  summarized 
relate  to  the  quantity  of  water  which 
actually  enters  the  soil.  Much  more 
is  wasted  by  careless  irrigation,  the 
amount  varying  with  the  degree  of 
carelessness.  Summing  up  the  whole 
subject  of  losses:  Not  more  than 
one-half  of  the  water  diverted  by  the 
average  earthen  canal  reaches  the  land 
for  which  it  is  diverted ;  of  that  which 
reaches  the  land  fully  one-fourth  or 
one-eighth  of  the  whole  is  lost  by 
evaporation  under  ordinary  practice, 
whUe  still  another  fraction  is  lost  by 
careless  use.  It  is  safe  to  estimate 
that  not  more  than  one-third  of  the 
water  diverted  actually  enters  into  the 
growth  of  crops.  The  remaining  two- 
thirds  represents  the  field  for  expan- 
sion when  the  visible  water  supply  is 


exhausted.  Some  of  this  loss  is  un- 
avoidable, and  some  can  be  prevented 
only  at  a  prohibitive  expense,  but  ». 
large  part  «an  be  prevented  by  careful 
nae  and  an  adaptation  of  methods  of 
applying  water  to  soil  conditions." 

See,  also,  Experiment  Stations  Bul- 
letin No.  86,  pp.  15,  39,  XT.  S.  Dept. 
of  Agriculture. 

8  For  injuries  from  seepage,  see 
Chap.  83. 

7  See  Beport  of  Irrigation  Investi- 
gations for  1900,  Experiment  Stations 
Bulletin  No.  104,  p.  v.,  U.  S.  Dept. 
of  Agriculture;  Losses  of  Irrigation 
Water  and  Their  Prevention,  Beport 
of  Irrigation  Investigations  for  1907, 
by  B.  P.  Teele,  pp.  369-386,  U.  S. 
Dept.  of  Agriculture;  Drainage  of  Ir- 
rigated Lands,  by  Chas.  F.  Brown, 
1909,  Farmers'  Bulletin  No.  371,  U.  S. 
Dept.  of  Agriculture;  Distribution  of 
the  Water  in  the  Soil  by  Furrow  Ir- 
rigation, 1908,  by  E.  H.  Loughridge, 
Experiment  Stations  Bulletin  No.  203, 
IT.  S.  Dept.  of  Agriculture. 
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consideration  the  fact  that  by  the  "use  of  an  excessive  amount  of 
water  on  their  lands  that  not  only  is  a  great  portion  of  the  water 
wasted,  but'  the  results  obtained  are  often  of  less  value  than  would 
have  been  the  case  if  a  more  economical  use  of  the  water  had  been 
made.  By  the  use  of  too  great  a  quantity  of  water  upon  a  certain 
tract  of  land  some  of  the  most  valuable  species  of  grasses  and  other 
vegetation  are  drowned  out,  and  swamp  grasses,  tules,  and  weeds 
take  their  places.  Thus  the  emploj^ment  of  too  much  water  by  one 
man  not  only  diminishes  the  water  supply  for  other  persons  desir- 
ing its  use,  but  it  also  injures  the  property  of  the  user ;  and  then, 
again,  it  is  an  illegal  use  of  the  water. 

§  912.  Wasting  water — What  acts  constitute — ^Excessive  diver- 
sion.— There  is  no  general  definition  which  will  apply  to  all  eases 
as  to  just  what  acts  upon  the  part  of  an  appropriator  will  constitute 
the  wasting  of  water.  In  every  use  of  water  for  irrigation  there  is 
some  loss  of  the  water  either  by  seepage  or  evaporation  which  is 
unavoidable.  This  necessary  or  natural  loss  of  the  water  can  not 
be  counted  as  waste,  and  what  might  be  a  necessary  loss  in  one  case 
might  be  counted  as  an  extreme  case  of  waste  in  another.  There- 
fore, as  near  as  we  can  come  to  a  definition  of  the  wasting  of  water 
which  will  apply  to  all  eases  is  that  it  is  that  amount  of  water  which 
is  lost  to  the  appropriator  which  by  a  reasonable  amount  of  labor 
or  the  expenditure  of  a  reasonable  amount  of  money  upon  his  part 
might  be  saved  for  the  use  of  growing  crops ;  or  it  is  that  amount 
of  water  which  an  appropriator  attempts  to  claim  under  an  appro- 
priation which  he  does  not  apply  to  some  beneficial  use  or  purpose, 
and  which  may  be  appropriated  by  others  subsequent  in  time. 
But,  as  can  be  readily  seen,  at  best,  as  to  what  constitutes  the  actual 
wasting  of  water  depends  upon  the  facts  surrounding  each  partic- 
ular case;  and  in  determining  as  to  just  what  constitutes  waste  the 
Court  may  examine  all  the  facts  bearing  thereon  relative  to  the 
proper  duty  of  water  for  the  land,  the  means  of  diverting  the  water 
and  conducting  the  same  to  the  place  of  use,  whether  the  canals  and 
ditches  are  in  a  reasonably  good  condition  to  convey  the  water 
without  unnecessary  loss  thereof,  the  condition  of  the  land  to  receive 
the  water,  and  the  methods  of  applying  the  water  to  the  land,  and 
any  other  facts  in  any  particular  case  bearing  upon  the  question. 
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If  an  amount  of  water  is  being  conducted  to  a  certain  tract  of 
land  in  excess  of  the  fixed  duty  for  the  same,  or  if  there  is  not  a 
fixed  duty  of  water  in  excess  of  the  amount  of  water  which  the 
land  when  put  in  the  proper  condition  to  receive  water  will  absorb 
for  the  actual  production  of  the  crops  thereon,  then  there  is  a  waste 
of  the  amount  in  excess  of  the  quantity  which  is  actually  needed 
for  that,  purpose.  An  excessive  amount  of  water  used  upon  the 
land  is  at  times  more  injurious  to  the  land  itself  than  a  scarcity, 
and  where  it  is  thus  used  others  may  successfully  lay  claim  to  the 
excessive  amount.^ 

As  was  well  said  in  a  recent  Colorado  case:  "If  the  defendants 
have  no  present  or  immediate  need  of  the  full  quantity  of  water 


1  For  proper  condition  of  land  to 
receive  the  water,  see  See.  914. 

For  the  duty  of  water,  see  Sees.  902- 
916. 

That  all  the  water  appropriated 
must  be  applied  to  a  beneficial  use  or 
purpose,  see  Sec.  727. 

Water  is  too  valuable  to  be  wasted 
through  an  extravagant  application  to 
the  purpose  for  which  it  was  appro- 
priated. Town  of  Sterling  v.  Paw- 
nee D.  Co.,  42  Colo.  421,  94  Pac.  Eep. 
339,  15  L.  E.  A.,  N.  S.,  238. 

See,  also,  Montrose  Canal  Co.  v. 
Loutseuhizer,  23 '  Colo.  233,  48  Pac. 
Rep.  532;  Courthouse  etc.  Co.  v.  Wil- 
lard,  75  Neb.  408,  106  N.  W.  Rep. 
463;  Farmers'  Co-op.  D.  Co.  ■/.  Riv- 
erside Irr.  Dist.,  16  Idaho  525,  102 
Pac.  Eep.  481;  Manning  v.  Fife,  17 
Utah  232,  54  Pac.  Eep.  Ill;  Roeder 
V.  Stein,  23  Nev.  92,  42  Pac.  Rep.  867; 
Power  V.  Switzer,  21  Mont.  523,  55 
Pac.  Rep.  32 ;  Senior  v.  Anderson,  115 
Cal.  496,  47  Pac.  Eep.  454;  Siever  v. 
Frink,  7  Colo.  148,  2  Pae.  Eep.  901. 

An  appropriator  who  permits  part 
of  the  water  to  run  to  waste,  or  fails 
to  use  a  certain  portion  of  it  for  some 
beneficial  purpose,  is  only  entitled  to 
that  part  of  the  water  actually  ap- 


plied to  a  beneficial  use.  Becker  v. 
Marble  Cr.  Irr.  Co.,  15  Utah  225,  49 
Pac.  Eep.  892. 

See,  also,  Combs  v.  Agricultural  D. 
Co.,  17  Colo.  146,  28  Pae.  Eep.  966, 
31  Am.  St.  Eep.  275;  Ft.  Morgan 
Land  &  C.  Co.  v.  South  Platte  D. 
Co.,  18  Colo.  1,  30  Pac.  Eep.  1032, 
36  Am.  St.  Eep.  259;  Farmers'  etc. 
Co.  V.  Southworth,  13  Colo.  Ill,  21 
Pac.  Eep.  1028,  4  L.  E.  A.  1067. 

"Again,  it  has  been  so  often  dem- 
onstrated as  to  become  a  matter  of 
common  knowledge  that  lands  after 
years  of  irrigation  do  not  require 
the  amount  which,  when  first  applied, 
was  essential  to  the  successful  grow- 
ing of  crops.  This  law  of  nature, 
added  to  improved  methods,  greatly 
reduces  the  quantity  required. ' '  Hough 
V.  Porter,  51  Ore.  318,  98  Pac.  Eep. 
1083,  95  Pae.  Eep.  732,  102  Pac.  Eep. 
728. 

See,  also.  United  States  v.  Conrad 
Invest.  Co.,  156  Fed.  Eep.  123;  Sea- 
weard  v.  Pacific  L.  Co.,  49  Ore.  157, 
88  Pac.  Eep.  963 ;  Gardner  v.  Wright, 
49  Ore.  609,  91  Pac.  Eep.  286;  Union 
M.  &  M.  Co.  V.  Dangberg,  81  Fed. 
Eep.  73;  Anderson  v.  Bassman, 
140  Fed.  Eep.  14;  Eoeder  v.  Stein,  23 
Nev.  92,  42  Pac.  Eep.  867. 
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which  they  may  divert  and  use,  they  can  not  waste  it,  but  it  is  their 
duty  to  allow  such  portion  as  they  have  no  immediate  need  for  to 
remain  in  the  natural  stream,  or,  if  diverted,  to  return  such  surplus 
again  into  the  same  stream  where,  unless'  they  then  intend  to  recap- 
ture it,  it  becomes  subject  to  diversion  by  the  various  ditches  in 
accordance  with  their  numerical  priorities."  2 

As  is  the  case  with  appropriators  so  is  also  the  case  with  riparian 
proprietors.  There  must  not  be  such  a  diversion  of  the  waters  of 
the  stream  to  the  extent  that  there  is  a  wasting  of  the  water.^  It 
therefore  follows  that  a  lower  riparian  proprietor  may  enjoin  an 
upper  one  from  diverting  the  waters  from  a  stream  which  the  latter 
does  not  apply  to  some  beneficial  use,  but  allows  to  run  to  waste.* 

§  913.    Wasting  water — Defective  appliances  for  conducting. — 

As  was  said  in  a  preceding  section,  there  is  always  some  necessary 
loss  by  seepage  and  evaporation  in  conducting  the  water  from  the 


2  Burkart  v.  Meinberg,  37  Colo.  187, 
86  Pae.  Eep.  98,  6  L.  E.  A.,  N.  S., 
1104,  19  Am.  St.  Eep.  279;  La  Jara 
etc.  Co.  V.  Hansen,  35  Colo.  105,  83 
Pac.  Eep.  644;  Van  Camp  v.  Emery, 
13  Idaho  202,  89  Pae.  Eep.  752;  Ab- 
bott V.  Eeedy,  9  Idaho  577,  75  Pac. 
Eep.  764;  Gerber  v.  Nampa  &  Meri- 
dan  Irr.  Dist.,  16  Idaho  1,  100  Pae. 
Eep.  80;  Id.,  19  Idaho  765,  116  Pae. 
Eep.  104;  Nevada  D.  Co.  v.  Bennett, 
30  Ore.  59,  45  Pac.  Eep.  972,  60  Am. 
St.  Eep.  777;  Bark  v.  Bartholomew, 
2  Idaho  1087,  3  Idaho  (Hasb.)  367, 
29  Pac.  Eep.  40;  Eodgers  v.  Pitt,  89 
Fed.  Eep.  420,  129  '^'edi.  Eep.  932; 
Twaddle  v.  Winters,  29  Nev.  88,  85 
Pae.  Eep.  280;  XT  etc.  Co.  v.  Buffalo 
etc.  Co.,  25  Colo.  529,  55  Pac.  Eep. 
720;  GoteUi  v.  Cardelli,  26  Nev.  382, 
69  Pac.  Eep.  8;  Daly  v.  EuddeU,  137 
Cal.  671,  70  Pac.  Eep.  784. 

3  See  rights  of  riparian  proprietors 
to  the  use  of  the  water  of  streams. 
Sees.  483-497. 

Irrigation  as  a  riparian  right,  Sees. 
498-525. 


See,  also,  Meng  v.  Coffey,  67  Neb. 
500,  93  N.  W.  Eep.  713,  60  L.  E.  A. 
910,  108  Am.  St.  Eep.  697;  Harris  v. 
Harrison,  93  Cal.  676,  29  Pac.  Eep. 
325;  Bathgate  v.  Irvine,  126  Cal. 
135,  58  Pae.  Eep.  442,  77  Am.  St. 
Eep.  158;  Union  M.  &  M.  Co.  v.  Fer- 
ris, 2  Sawy.  176,  Fed.  Cas.  No.  14,371, 
8  Morr.  Min.  Eep.  90;  Eiverside  W. 
Co.  V.  Gage,  89  Cal.  410,  26  Pac.  Eep. 
889. 

A  riparian  proprietor  is  not  entitled 
to  take  water  from  a  stream  for  use 
on  land  which  is  valueless  for  agri- 
cultural purposes.  Montecito  etc.  Co. 
V.  City  of  Santa  Barbara,  151  Cal. 
377,  90  Pac.  Eep.  935;  Id.,  144  Cal. 
578,  77  Pac.  Eep.  1113. 

A  riparian  proprietor  must  not 
drain,  collect,  or  divert  waters  for  the 
sole  purpose  of  wasting  them.  Still- 
water W.  Co.  V.  Parmer,  89  Minn.  58, 
93  N.  W.  Eep.  907,  60  L.  E.  A.  875, 
99  Am.  St.  Eep.  541. 

*  Campbell  v.  Grimes,  62  Kan.  503, 
64  Pac.  Eep.  62,  citing  Kinney  on 
Irr.,  1st  Ed.,  Sees.  165,  166. 
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point  of  diversion  to  the  place  of  use  and  its  application  at  that 
point.  But  any  loss  by  means  of  defective  appliances  for  conduct- 
ing the  water  will  not  be  treated  as  necessary  loss,  but  as  waste. 
So,  also,  where  there  is  excessive  seepage  from  the  ditches  and 
canals  which  might  with  a  reasonable  effort  and  expense  be  pre- 
vented.^ Water"  is  too  valuable  to  be  wasted,  either  through  an 
extravagant  application  to  the  purpose  for  which  it  was 
appropriated',  or,  again,  by  waste  resulting  from  the  means 
employed  to  carry  it  to  the  place  of  use,  which  can  be  avoided  by 
the  exercise  of  a  reasonable  degree  of  care  to  prevent  unnecessary 
loss.  With  water  each  year  growing  scarcer  as  compared  with  the 
need  for  it,  as  the  law  now  stands  in  all  jurisdictions  it  will  not 
countenance  a  diversion  of  a  volume  or  quantity  of  water  from  a 
stream  which,  by  reason  of  the  loss  i-esulting  from  the  defective 
appliances  used  to  convey  it,  is  many  times  that  amount  which 
actually  reaches  the  point-  of  use  and  is  there  consumed  for  the 
purpose  for  which  it  is  appropriated.* 

§  914.  Wasting  water — By  application  to  land  of  extravagant 
amounts  of  water. — There  is  another  method  of  wasting  the  water, 
after  it  has  been  conducted  to  the  place  of  use,  and  to  which  the 
courts  have  begun  to  pay  attention.  This  is  by  the  application  of 
extravagant  amounts  of  water  to  the  land  being  irrigated.  This 
is  largely  due  to  the  habits  of  some  of  the  farmers  in  every  part  of 
the  West  still  clinging  to  their  original  claim  to  a  certain  amount 
of  water,  although  it  may  be  many  times  what  they  actually  need  for 
their  purposes,  and  partially  caused  by  ignorance  as  to  the  results 
of  this  method  of  irrigation.  ^  Too  many  farmers  throughout  the 
whole  West  attempt  to  cultivate  their  lands  with  water  by  applying 
excessive  quantities  thereto.  The  result  of  this  habit  is  not  only 
injurious  to  their  own  lands  and  to  the  crops  being  raised  thereon, 
but  it  is  also  injurious  to  the  lands  of  others  lying  below  theirs,  and 

1  Boeder  v.   Stein,   23   Nev.   92,  42  2  Town   of   Sterling   v.   Pawnee   D. 

Pac.  Eep.  867.  Co.,  42  Colo.  421,  94  Pao.  Bep.  339, 

Parties  may  be  compelled  to  keep  15  L.  E.  A.,  N.  S.,  238;  Montrose 
their  flumes  and  ditches  in  good  re-  Canal  Co.  v.  Loutsenhizer  D.  Co.,  23 
pair  so  as  to  prevent  any  unnecessary  Colo.  233,  48  Pac.  Rep.  532;  Court- 
waste.  Barrows  v.  Fox,  98  Cal.  63,  house  etc.  Co.  v.  WUlard,  75  Neb.  408, 
32  Pac.  Eep.  811;  Little  Walla  Walla  106  N.  W.  Rep.  463. 

Irr.  Union  v.  Finis  Irr.  Co., Ore.  1  See  Sees.  875,  876. 

,  124  Pac.  Eep.  666. 

102 — Kin.  on  Irr. 
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it  is  a  waste  of  water  of  the  most  extravagant  kind.  It  is  a 
well-known  fact,  which  has  long  since  passed  the  scientific  stage 
of  investigation,  that  a  fair  amount  of  labor  expended  in  the  culti- 
vation of  the  soil  not  only  keeps  down  weeds,  but  it  also  prevents 
the  evaporation  of  the  water  from  the  soil.  Upon  the  other  hand, 
where  excessive  amounts  of  water  are  applied  to  the  land  when  it 
is  taken  off  it  either  runs  into  pools  or  low  places  or  it  stands  upon 
the  land  and  thereby  under  the  hot  sun  excessive  evaporation  is 
caused,  and  the  crust  of  the  soil  will  be  found  in  many  cases  to  be 
baked  hard.  To  let  it  remain  in  this  condition  until  the  next  irri- 
gation period  it  can  be  readily  seen  that  the  land  wiU  be  in  poor  con- 
dition to  receive  the  water,  as  the  crust  wiU  prevent  the  percolation 
of  the  water  into  the  soil.  The  same  operation  is  then  repeated. 
Between  the  irrigatiotn  periods,  if  the  land  is  stirred  up  with  the 
cultivator,  the  soil  will  be  in  much  better  condition  to  receive  the 
water  which,  when  a  reasonable  amount  is  applied,  will  sink  below 
the  surface  and  thereby  its  excessive  evaporation  is  prevented; 
neither  wiU  it  run  off  into  pools  or  the  low  places.  Of  course,  there 
are  some  crops  which  can  not  be  cultivated,  but  orchards  and  every- 
thing planted  in  rows  with  room  between  them  can  be.  Many 
times  in  these  cases  a  greater  amount  of  cultivation  and  a  less 
amount  of  water  will  produce  better  results  than  the  old  method, 
and  at  the  same  time  will  not  waste  the  water.^ 

There  are  not  many  cases  where  the  courts  have  paid  any  atten- 
tion to  the  waste  of  the  water  from  the  standpoint  of  the  unfit 
condition  of  the  land  to  receive  the  water,  but  it  is  the  duty  of  the 
courts  to  consider  this  loss  in  connection  with  other  losses  from 
the  wasting  of  water.  The  Supreme  Court  of  Idaho,  in  a  very 
late  case,  took  this  position,  and,  in  our  opinion,  very  correctly 

2  ' '  The  tendency  of  farmers  seems  See,  also.  Preparing  Land  for  Irri- 

to  be  to  use  all  the  water  that  can  gation  and  Methods  of  Applying  the 

be   obtained,   often  to   the  injury  of  Water,   Experiment   Stations  Bulletin 

their  crops  and  lands.     Such  farmers  No.  145;  Drainage  of  Irrigated  Land, 

need  to  be   shown  the  better  results  by  Chas.  F.  Brown,  Farmers'  Bulletin 

obtained  by  others  who  use  the  water  No.  371,  IT.  S.  Dept.  of  Agriculture; 

economically."     E.  P.   Teele,  in  Ex-  Losses  of  Irrigation  Water  and  Their 

periment  Stations  Bulletin  No.  119,  U.  Prevention,  by  B.  P.  Teele,  from  an- 

S.  Dept.  of  Agriculture.  nual  report  of  OfSce  of  Experiment 

See,  also,  Experiment  Stations  Bui-  Stations    for    year    ending  June  30, 

letins  Nos.  86,  104,  303.  1907. 
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decided  that,  in  determining  the  duty  of  water,  reference  should 
always  be  had  to  lands  that  have  been  prepared  and  reduced 
to  a  reasonably  good  condition  for  irrigation,  and  that  economy 
must  be  required  and  demanded  in  the  use  and  the  application  of 
water.  And  the  Court  further  held  that  water-users  should  not  be 
allowed  an  excessive  quantity  of  water  to  compensate  for  and  coun- 
terbalance their  neglect  or  indolence  in  the  preparation  of  their 
lands  for  the  successful  and  economical  application  of  the  water. 
"One  farmer,  although  he  has  a  superior  right,  should  not  be  al- 
lowed to  waste  enough  water  in  the  irrigation  of  his  land  to  supply 
both  him  and  his  neighbor  simply  because  his  land  is  not  adequately 
prepared  for  the  economical  application  of  the  water. ' '  3  The  Colo- 
rado Court  has  taken  the  same  position,  and  has  recently  held  that 
water  was  too  valuable  to  be  wasted  through  an  extravagant  appli- 
cation of  the  water  to  the  land.* 

In  a  recent  Oregon  case,  relative  to  the  wasting  of  water  by  the 
application  thereof,  it  was  said:  "Extravagant  or  wasteful  appli- 
cation, even  to  a  useful  project,  or  an  employment  of  water  in  a 
non-beneficial  enterprise,  is  not  included  in  the  term  'use'  as  con- 
templated by  the  law  of  waters.  Then,  too,  when  even  an  appro- 
priator  is  not  using  the  water  it  is  available  for  the  use  of  others. "  ^ 

We  deem  this  position  an  important  step  in  the  right  direction, 
strictly  within  the  power  of  the  Court  to  enforce,  and  one  which  will 
tend  toward  a  greater  suppression  of  wasting  the  water  than  in 
almost  any  other  direction. 

But,  upon  the  other  hand,  so  long  as  an  appropriator  uses  the 
water  without  waste,  and  in  accordance  with  his  appropriation, 
no  one  has  the  right  to  complain,  and  under  such  circumstances 
the  Court  can  not  change  his  manner  of  use  and  require  him  to 
furrow  the  land  before  irrigating  the  same.^ 

3  Farmers'  Co-op.  D.  Co.  v.  Eiver-  Ore.  ,   119  Pac.  Eep.   731. 

side  Irr.  Dist.,  16  Idaho  525,  102  Pae.  The  above  doctrine  was  also  adopted 

Eep.  481.  ^""i  reaffirmed  in  the  still  more  recent 

4  Town  of  Sterling  v.  Pawnee  etc.  case  of  Cantrall  v.  Sterling  Min.  Co., 
Co.,  42  Colo.  421,  94  Pae.  Eep.  339,  Ore. ,  122  Pac.  Eep.  42. 

15  L.  E.  A.,  N.  S.,  238.  See,   also,   Doherty   v.   Pratt,  

See,  also,  Montrose  C.  Co.  v.  Lout-      Nev.  ,  124  Pae.  Eep.  574. 

senhizer  D.  Co.,  23  Colo.  233,  48  Pae.  6  Nephi  Irr.  Co.  v.  Viokers,  29  Utah 

Eep.  532.  315,  81  Pac.  Eep.  144. 
5Cavines«  T.  La   Grande   Irr.   Co., 
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§  915.  Wasting  water — Influence  of  statutes  upon  the  waste  of 
water. — The  legislatures  of  many  of  the  States  of  the  arid  and 
semi-arid  West  have  enacted  statutes  prohibiting  in  general 
terms  the  wasting  of  water  without  prescribing  what  consti- 
tutes this  waste  in  all  cases.  Criminal  statutes  are  also  enacted 
usually  making  it  a  misdemeanor  to  wiUfuUy  waste  any  of  the 
waters  of  any  stream.^  As  we  have  also  seen  in  previous  seetions,^ 
tending  toward  this  same  end  of  ^^tie  suppression  of  waste,  statutes 
have  also  been  enacted  fixing  the  minimum  duty  of  water,  or  the 
maximum  amount  which  may  be  appropriated  within  the  respective 
jurisdictions  for  the  irrigation  of  a  certain  amount  of  land.  These 
Acts  in  and  of  themselves  have  not  tended  to  any  great  extent  to 
accomplish  the  purpose  for  which  they  were  enacted.  Even  the 
statutes  fixing  the  maximum  duty  of  water  for  a  certain  tract  of 
land  are  pronounced  failures,  as  far  as  the  economical  use  of  the 
water  is  concerned.  Between  absolute  waste  of  water  which  can 
be  detected  and  stopped  by  a  public  official  and  the  economical  use 
of  the  water  there  is  a  wide  margin  for  saving  which  can  be  reached 
only  by  making  it  an  object  to  the  appropriators  to  economize. 
From  this  standpoint  the  civil  statutes  upon  the  subject  fall  into  two 
classes:  Those  which  allow  the  acquirement  of  rights  to  fixed  quan- 
tities of  water;  and,  second,  those  which  allow  rights  for  certain 
specified  tracts  of  land.  In  the  first  case  the  appropriator  must 
apply  all  of  the  water  to  some  beneficial  use  or  purpose,  and  if  the 
appropriation  is  for  irrigation,  he  will  spread  it  over  as  great  an 
area  of  land  as  possible,  for  he  knows  that  if  he  does  not  use  aU  the 
water  he  is  liable  to  lose  the  excess.  The  owner  of  the  right  under 
the  second  class  can  use  the  water  only  on  the  designated  tract,  if 
he  foUoHvs  the  statute,  ^  and,  as  a  general  thing,  he  claims  the  maxi- 
mum amount  of  water  which  he  is  entitled  to  within  the  statutory 
limit.  Any  saving  upon  his  part  remains'  in  the  stream  for  the  use 
of  some  one  else,  without  any  advantage  to  the  one  who  saved  it, 

1 ' '  Any  person  or  persons  who  shall  it  has  been  diverted,  is  guilty  of  a 

willfully   or   wantonly   waste   any   of  misdemeanor."     Idaho  Stat.  1899,  p. 

the  waters  of  any  stream    ...    or  336. 

by  allowing  sueh  water  to  waste  by  For  other  Acts  of  legislatures,  see 

running  into  depressions  or  dry  chan-  Part  XIV. 

nels   so    that   the   same    can    not   be  2  See  Sees.  901-908. 

used  for  irrigation,  nor  reach  the  orig-  s  But  see  for  water  right  as  a  fixed 

inal  channel  of  the  stream  from  which  appurtenance,  Sees.  1015,  1016. 
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and  hence  the  tendency  is  in  these  cases  to  claim  and  use  in  some 
manner  the  maximum  allowance,  and  although  they  do  not  use  the 
water  in  an  economical  manner,  they  may  not  come  within  the  rule 
of  wasting  the  water  as  provided  for  by  the  statute.  Mr.  R.  P. 
Teele,  one  of  the  Government  experts,  investigating  this  subject 
of  the  effect  of  the  various  statutes  as  influencing  the  economical 
use  of  the  water,  says :  ' '  The  whole  experience  of  the  arid  region 
shows  that  the  former  system  leads  to  the  more  economical  use  of 
the  water."* 

As  we  view  the  question,  it  is  impossible  for  the  legislatures  to 
prescribe  any  general  rule  as  to  the  economical  use  of  water  which 
wiU  apply  to  all  eases  any  more  than  a  definition  can  be  given  which 
wiU  fit  every  ease.  Each  individual  case  stands  alone,  and  upon 
the  questions  of  the  economical  use  of  the  water  or  whether  the 
water  has  been  wasted,  must  be  decided  upon  all  the  facts  sur- 
rounding that  particular  ease;  hence  this  is  left  to  the  courts,  the 
powers  of  which  we  will  discuss  in  the  following  section.^  There- 
fore, as  far  as  the  legislatures  are  concerned  in  this  respect,  as  far 
as  they  can  effectively  go  is  to  enact  some  general  law  providing 
that  all  the  water  must  be  used  economically  and  prohibiting  all 
waste,  and  leave  the  determination  as  to  what  constitutes  the 
economical  use  of  the  water,  or  the  wasting  of  it,  to  the  courts  to 
decide  under  the  facts  surrounding  each  particular  case.® 

Upon  the  question  of  the  power  of  the  legislature,  it  is  clearly 
within  the  province  of  the  legislature  to  enact  such  laws  respecting 
the  appropriation  and  distribution  of  water  as  will  tend  to  prevent 
unnecessary  loss  and  waste. '^ 

4  Annual  report  of  the  Office  of  Ex-  cent  more  water  than  those  paying  the 

periment    Stations    for    year    ending  quantity  rate. 

June  30,  1907,  U.  S.  Dept.  of  Agri-  5  See  Sec.  916. 

culture,   pp.   385,   386.      "Under   the  6  As  to  the  power  of  the  courts,  see 

Northern  Canal,  in  the  Pecos  Valley,  Sec.  916. 

New  Mexico,  water  was  delivered  un-  7  Nash  v.   Clark,  27  Ut^h   158,   75 

der  both  systems  and  those  paying  the  Pac.  Bep.  158,  101  Am.  St.  Eep.  953; 

acreage   rate  used  27  per  cent  more  affirmed,    198   U.   S.    361,   49   L.   Ed. 

water  than  those  paying  the  quantity  1085,  25  Sup.  Ct.  Eep.  676,  4  Am.  Cas. 

rate."     P.  385.     Measurements  made  1171,    49    L.    Ed.    1085;    Stickney   v. 

under   the   Eidenbaugh  Canal  in  the  Hanrahan,  7  Idaho  424,  63  Pac.  Eep. 

Boise  Valley,  Idaho,  showed  that  those  189. 
paying  the  acreage  rates  used  40  per 
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lii  a  number  of  States  what  constitutes  the  wasting  of  water 
from  artesian  wells  is  deflbaed  by  statute  and  penalties  prescribed 
therefor.8 

§  916.  Wasting  water — Duty  of  the  courts  to  suppress. — There 
is  no  question  as  to  the  power  of  the  courts  in  all  jurisdictions 
throughout  the  arid  and  semi-arid  "West,  as  the  law  now  stands,  in 
all  eases  properly  brought  before»them,  in  which  one  of  the  issues 
is  the  amount  of  water  necessary  for  any  given  purpose,  to  suppress 
all  wasting  of  water,  and  even  to  go  further  and  declare  what  shall 
constitute  the  economical  use  of  the  water,  and  to  fix  its  proper 
duty  by  a  decree  awarding  the  use  of  a  certain  amount  of 
water  for  that  purpose.  Not  only  have  the  courts  the  power,  but 
it  is  their  duty,  to  do  this.  "Water  is  too  precious  an  article  in 
the  arid  region  to  be  permitted  to  run  to  waste,  and  the  great  weight 
of  modern  authorities  hold  that  where  a  person  has  diverted  a 
certain  portion  of  the  waters  of  a  stream  and  permits  part  of  the 
water  so  diverted  to  run  to  waste,  or  fails  to  use  a  certain  portion  of 
the  water  for  some  beneficial  use  or  purpose,  he  can  only  hold 
that  part  of  the  water  diverted  which  has  been  actually  applied 
to  some  beneficial  use,  and  his  priority  only  extends  to  the  quantity 
so  used.  Also,  the  authorities  hold  that  there  was  no  appropriation 
as  to  the  water  not  used,  and  which  ran  to  waste,  but  that  the  same 
might  be  subsequently  appropriated  and  held  by  other  parties, 
provided  they  took  all  the  proper  steps  and  they  themselves  applied 
it  to  some  beneficial  use  or  purpose.  The  final  test  in  all  cases  is 
whether  all  of  the  water  diverted  is  actually  applied  to  some  useful 
or  beneficial  purpose.  ^ 

8  For  these  statutes,  see  Part  XIV.  not  be  regarded  as  a  diversion  for  a 

See,  also,  Hudson  v.  Dailey,  156  Cal.  beneficial  use.     Combs  v.  Agricultural 

617,  105  Pae.  Eep.  748.  D.   Co.,   17   Colo.   146,   28   Pae.   Eep. 

1  Campbell  v.  Grimes,  62  Kan.  503,  966,  31  Am.  St.  Eep.  275. 

64  Pae.  Eep.  62,  citing  Kinney  on  Irr.,  ' '  The   appropriation  does  not  con- 

1st  Ed.,  Sees.  165,  166 ;  Union  M.  &  f er  such  an  absolute  right  to  the  body 

M.  Co.  V.  Dangberg,  81  Fed.  Eep.  73;  of  the  water  diverted  that  the  owner 

Anderson  v.  Bassman,  140  Fed.  Eep.  can  allow  it  after  its  diversion  to  run 

27;  Hough  v.  Porter,  51  Ore.  318,  98  to    waste,    and    prevent    others    from 

Pae.  Eep.  1083,  95  Pae.  Eep.  732,  102  using   it."     Atchison   v.   Peterson,    1 

Pae.  Eep.  -728,  aU  citing  Kinney  on  Mont.  561;  Id.,  87  U.  S.  20  Wall.  507, 

Irr.,  1st  Ed.,  Sec.  30.  22  L.  Ed.  414,  1  Morr.  Min.  Eep.  583. 

An  excessive  diversion  of  water  can  See,  also,  Fort  Morgan  etc.  Co.  v. 
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As  was  said  in  a  recent  case  in  Colorado,  "No  waste  of  water 
from  natural  streams  should  be  countenanced  by  the  court. ' '  ^ 
And,  again,  as  was  said  in  a  recent  Idaho  case,  "It  is  the  policy  of 
the  law  to  prevent  the  waste  of  water."  ^  In  a  recent  case  decided 
by  the  Supreme  Court  of  California,*  it  was  said:  "The  use  of 
water  in  this  State  is  of  such  great  necessity  as  to  preclude  its  being 
allowed  to  run  to  waste,  and  its  full  beneficial  and  economical  use 
requires  that  when  the  wants  of  one  appropriator  are  supplied 
another  may  be  permitted  to  use  the  flow  for  his  benefit. ' '  ^ 

As  to  the  second  phase  of  the  proposition,  the  power  of  the  court 
of  equity  to  determine  what  is  an  economical  use  of  the  water  and 
to  make  a  decree  accordingly,  we  take  the  same  view.  As  we  have 
said,  there  is  a  wide  margin  between  the  absolute  waste  of  the  water 
and  its  economical  use.^  But  the  difference  between  the  two  ques- 
tions is  one  of  degree  only.  And  even  in  those  States  which  by 
statute  fix  a  minimum  duty  of  water  or  the  maximum  amount  which 
may  be  appropriated  to  irrigate  a  given  tract,  the  Court  has  the 
power  to  go  fully  into  the  question  and  determine  the  proper  duty ; 
and  if  it  is  found  that  the  duty  for  any  particular  tract  is  too  low, 
by  decree  to  cut  down  the  amount  of  water  to  the  quantity  neces- 
sary, even  below  the  amount  allowed  by  statute.  And  in  these  cases 
the  Court  must  hear  the  evidence  of  persons  who  are  competent  to 
testify  on  the  subject,  and  who  can  do  so,  not  from  guesswork  or 
hearsay,  but  from  actual  measurements  and  tests  and  the  actual 
application  of  the  water  to  the  lands  irrigated.  This  is  so  held  by 
the  Supreme  Court  of  Idaho,  which  State  seems  to  be  in  the  lead 

South  Platte  D.   Co.,   18   Colo.   1,   30  3  Gerber  v.  Nampa  etc.  Irr.  Dist.,  16 

Pae.  Eep.  1032,  36  Am.  St.  Eep.  259;  Idaho   1,   100   Pao.   Eep.   80;    Id.,   19 

Sieber  v.  Trink,  7  Colo.   148,  2  Pae.  Idaho  765,  116  Pae.  Eep.  104. 

Eep.  901;  Gardner  v.  Wright,  49  Ore.  4  Hufford  v.  Dye,  Cal.  , 

609,  91  Pae.  Eep.  286;  Basey  v.  Gal-  121  Pae.  Eep.  400. 

lagher,  87  U.  S.  20  Wall.  670,  22  L..  5  See,  also,  State  v.  Twin  Falls  etc. 

Ed.  452,  1  Morr.  Min.  Eep.  683;  Ab-      Co.,  Idaho  ,  121  Pae.  Eep. 

bott  V.  Eeedy,  9  Idaho  577,  75  Pae.  1039. 

Eep.    764;    Van  Camp   v.   Emery,   13  «  See  previous  section,  No.  915. 

Idaho  202,  89  Pae.  Eep.  752;   Farm-  See,  also,  Losses  of  Irrigation  Wa- 

ers'   Co-op.   D.    Co.   v.   Eiverside   Irr.  ter   and   Their  Prevention,  by  E.   P. 

Dist.,    16    Idaho   525,    102   Pae.   Eep.  Teele,  Annual  Eeport  of  Office  of  Ex- 

481_  periment   Stations    for    year  .ending 

2  X  T  ete.  Co.  v.  Buffalo  Cr.  Irr.  June  30,  1907,  p.  385. 
Co.,  25  Colo.  529,  55  Pae.  Eep.  720. 
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in  applying  this  new  rule  to  an  old  principle — that  all  of  the  water 
appropriated  must  be  applied  to  some  useful  or  beneficial  purpose. 
The  object  of  this  new  application  of  the  rule,  as  can  be  readily- 
seen,  is  to  make  a  certain  amount  of  water  go  as  far  as  possible,  and 
do  the  greatest  good  to  the  greatest  number.  As  was  said  in  a  very 
recent  case  decided  by  the  Idaho  Court,  "If  it  should  be  found 
that  even  a  very  slight  increase  in  the  duty  of  water  per  acre  can 
be  had,  it  will  in  the  aggregate  ajmount  to  several  thousand  ad- 
ditional acres  of  land  that  may  be  irrigated. ' ' '' 

In  the  determination  of  these  questions  by  the  Court  an  arbitrary 
standard  which  will  apply  to  all  cases  can  not  be  fixed,  and  no 
attempt  should  be  made  to  accomplish  the  impossible.  Each  case 
must  stand  alone,  and  on  the  facts  surrounding  each  case  must  the 
appropriate  decree  rest,  governed,  of  course,  by  those  general  rules 
of  the  admissibility  of  competent  evidence,  weighing  the  evidence 
and  applying  legal  principles  common  to  all  l^gal  controversies.* 


7  Farmers '  Co-op.  D.  Co.  v.  River- 
side Irr.  Dist.,  16  Idaho  525,  102  Pae. 
Bep.  481. 

"The  law  only  allows  the  appro- 
priator  the  amount  actually  necessary 
for  the  useful  or  beneficial  purpose 
to  which  he  applies  it.  The  inquiry 
was  therefore  not  what  he  had  used, 
but  how  much  was  actually  neces- 
sary." Abbott  V.  Eeedy,  9  Idaho 
577,  75  Pac.  Eep.  764. 

See,  also,  Van  Camp  v.  Emery,  13 
Idaho  202,  89  Pac.  Bep.  752;  Whited 
V.  Cavin,  55  Ore.  98,  105  Pac.  Bep. 
396. 

8X  T  Irr.  D.  Co.  v.  Buffalo  Cr. 
Irr.  Co.,  25  Colo.  529,  55  Pac.  Eep. 
720  ;7d.,  9  Colo.  App.  438,  49  Pac. 
Rep.  264. 

A  witness  in  order  to  be  competent 
and  qualified  to  testify  as  to  the  num- 
ber of  inches  of  water  necessary  for 


the  successful  irrigation  of  lands,  must 
have  had  some  observation  or  experi- 
ence in  the  measurement  of  water. 
Farmers'  etc.  Co.  v.  Biverside  Irr. 
Dist.,  16  Idaho  525,  102  Pac.  Bep.  481. 

For  the  measurement  of  water,  see 
Sec.  888-899. 

In  California  it  was  held  that  where 
the  evidence  of  the  amount  of  the  wa- 
ter claimed  under  a  certain  appropria- 
tion' was  admitted  without  objection, 
and  a  competent  hydraulic  engineer 
testified  to  the  making  of  measure- 
ments and  calculations,  and  he  reached 
a  conclusion  as  to  the  amount  of  water 
and  there  was  no  conflicting  testimony, 
the  court  properly  acted  on  the  evi- 
dence and  rendered  judgment  in  ac- 
cordance therewith.  Evans  Ditch  Co.  v. 
Lakeside  Ditch  Co.,  15  Cal.  App.  119, 
108  Pac.  Eep.  1026. 

Sefe,  also,  Whited  v.  Cavin,  55  Ore. 
98,  105  Pae.  Eep.  396. 
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CONTRACTS   RELATING   TO   WATER   RIGHTS. 

§  917.  Scope  of  chapter. 

§  918.  Contracts — In  general. 

I  919.  Construction  of  contracts. 

§  920.  Void  and  voidable  contracts — Duress. 

§  921.  The  performance — Breach^Enforcement  and  liabilities  under. 

§  922.  Contracts  settling  disputes  between  appropriators. 

§  923.  Contracts  for  the  use  of  water  as  between  appropriators — Rotation. 

§  924.  Contracts  settling  disputes  between  riparian  owners. 

§  925.  Contracts  for  the  use  of  ditches  and  canals  of  others. 

§  926.  Contracts  for  the  development  of  water. 

§  917.  Scope  of  chapter. — Water  rights,  ditches,  and  canals 
being  real  property,  all  contracts  relating  to  the  sale  or  aliena- 
tion thereof  come  within  the  statute  of  frauds,  and  must  be  in 
writing.!  This  subject  wiU  be  treated  in  other  chapters,  and  will 
not  be  further  discussed  here.  Another  principal  subject  of  con- 
tract are  the  rights  of  consumers  to  the  use  of  water  furnished  by 
irrigation  and  ditch  companies.  This  subject  will  be  discussed  in 
a  future  portion  of  this  work.^  The  question  of  contracts  for  water 
rates  and  the  power  of  the  legislatures  to  limit  the  same  will  also 
be  discussed  by  itself.^  Other  questions  upon  the  subject  of  con- 
tracts have  been  and  will  be  discussed  in  connection  with  subjects 
where  the  contracts  are  incidental  to  the  main  subject.  This  chap- 
ter, therefore,  will  be  necessarily  brief,  and  will  be  confined  to  those 
questions  of  contracts  which  are  not  discussed  in  connection  .with 
some  other  question.  "We  will  also  confine  the  discussion  in  this 
chapter  to  contracts  between  individuals,  leaving  the  subjects  of 
contracts  between  water  companies  and  individuals  to  the  chapter  on 
water  companies.* 

§  918.  Contracts — ^In  general. — It  is  our  purpose  to  discuss  the 
subject  of  contracts  in  this  work  only  so  far  as  they  relate  to  the 

1  For  the  sale  and  alienation  of  '  3  For  water  rates,  see  Sees.  1368- 
water  rights  and  rights  of  way,  see      1385. 

Sees.  994-1032.  •  ■*  For  eontraets  with  private  water 

2  For    contracts    with    water    com-      companies,  see  Chap.  77. 
panies,  see  Sees.  1509-1529. 

(16:5) 
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subjfct  matter  in  hand.  As  a  general  rule,  contracts  relating  to 
water  rights,  canals,  and  other  works  are  governed  and  construed 
by  the  principles  of  law  governing  other  contracts.  A  right  to  the 
use  of  water  may  be  thus  acquired  either  from  a  riparian  owner  or 
settled  as  between  riparian  owners. ^  It  may  be  acquired  from  the 
owners  of  such  rights,  where  the  title  to  the  same  rests  originally  in 
a  valid  appropriation  under  the  Arid  Eegion  Doctrine.^  It  may 
be  acquired  from  a  water  company  organized  for  the  purpose  of 
selling  and  distributing  water  to  consumers.^  It  may  be  acquired 
from  any  person  having  such  a  right  to  dispose  of.  Rights  to 
ditches,  rights  of  way  for  ditches,  and  the  right  to  the  use  of  the 
ditches  of  others  may  also  be  acquired  by  contract.  But  as  both 
water  rights  and  the  ditches,  canals,  and  other  works  are  real  prop- 
erty, and  governed  by  the  law  of  the  statute  of  frauds,  in  order  to 
acquire  a  permanent  right  to  any  of  these,  such  contracts  should  be 
in  writing.*  However,  parol  contracts  affecting  water  rights  and 
ditches  as  relating  to  real  property  are  within  the  statute  of  frauds. 
Rights  growing  out  of  such  contracts  will  be  determined  to  be  per- 
manent rights,  and  will  be  enforced  by  a  court  of  equity  when  there 
has  been  such  a  performance  of  the  contracts  as  to  take  them  out 
of  the  operation  of  the  statute.^ 

Water  rights  may  be  represented  by  shares  in  corporations  or- 
ganized for  the  purpose  of  furnishing  its  stockholders  with  water. 
When  this  is  the  case  the  rights  are  treated  as  personal  property, 
and  the  law  of  contracts  relating  to  personal  property  and  the 
transfer  and  sale  of  stock  in  corporations  obtains.*  Again,  certifi- 
cates issued  by  an  unincorporated  irrigating  ditch  association  to 
its  members,  and  treated  by  them  as  evidence  of  the  right  to  control 
its  property,  and  to'  appropriate  water  by  means  of  a  common  ditch, 
are  water  right  contracts,  and  a  sale  thereof  by  the  holder  is,  in 

1  For  the  settlement  of  rights  be-  B  For  parol  executed  contracts,  see 
tween  riparian  owners,  see  Sec.  924.  Sees.  997-1000. 

2  For  the  Arid  Eegion  Doctrine,  see  6  For  transfer  of  stock  ,  in  mutual 
Sees.   595-626.  companies,  see  Chap.  75. 

3  For  contracts  with  water  com-  See,  also,  Fairbanks  v.  EoUins,  121 
panies,  see  Chap.  77.  Cal.  17,  54  Pae.  Eep.  79;   Snyder  t. 

*  See  Sees.  978,  979.  Murdock,  20  Utah  419,  59  Pac.  Eep. 

See,  also,  Metropolitan  etc.  Co.  v.      91. 
Topeka    etc.    Co.    (Kan.),    132    Fed. 
Eep.  702. 
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effect,  a  conveyance  of  his  water  rights  and  his  interests  in  the  prop- 
ertyJ  Again,  as  we  have  seen,  water  severed  from  its  natural 
source  of  supply  and  diverted  into  ditches,  canals,  or  reservoirs,  is 
personal  property,  and  a  contract  concerning  such  water  is  a  con- 
tract concerning  personal  property.^ 

Generally  where  there  are  joint  obligees  the  contract  is  joint. 
Where,  however,  the  contract  requires  the  obligor  to  account  to  each 
of  the  obligees,  respectively,  or  by  the  use  of  any  words,  imports  a 
separate  right  of  action,  the  contract  is  several,  and  each  obligee 
may  sue  thereon.  Therefore,  a  contract  between  a  canal  company 
and  the  members  of  an  unincorporated  joint  stock  association 
whereby  the  former,  party  of  the  first  part,  agrees  to  furnish  to 
the  "respective"  parties  of  the  second  part,  and  the  latter  agree  to 
rent  their  "respective"  shares  in  the  association  to  the  first  party, 
is  a  several  contract,  and  any  one  of  such  members  may  maintain  a 
suit  for  damages  occurring  to  him  thereunder,  without  joining  the 
others.^  Contracts  may  be  made  by  agents,  but  where  an  agent 
makes  a  contract  on  behalf  of  his  principal  in  excess  of  his  authority 
he  is  personally  liable  thereon  under  an  implied  warranty  of 
authority,  even  though  he  made  no  false  representations,  lo 

§  919.  Construction  of  contracts. — In  the  construction  of  con- 
tracts of  this  nature  the  intention  of  the  parties  must  be  ascertained 
in  the  first  instance  by  reference  to  the  language  used  by  them,  and 
the  language  used  must  be  given  its  ordinary  meaning,  and  where 
it  is  clear  and  unambiguous  it  must  be  interpreted  by  the  Court  to 
its    full    effect.^      The    rights    of    the    respective    parties    under 

T  Biggs   T.   Utah   etc.   Co.,   7   Ariz.      ,  113  Pao.  Eep.  823 ;   Cookinham 

331,  64  Pae.  Eep.  494.  v.  Lewis,  58  Ore.  484,  114  Pae.  Eep. 

For      unincorporated     water     com-  88;  on  rehearing,  115  Pae.  Eep.  343; 

panies,  see  Chap.   73.  King  v.  Chamberlin,  Idaho  , 

8  That  water  severed  from  the  nat-  118  Pae.  Eep.  1099. 

ural  stream  is  personal  property,  see  9  Consolidated  Canal  Co.  v.  Peters, 

Sec.  773.  5  Ariz.  80,  46  Pae.  Eep.  74. 

See,  also,  People  ex  rel.  Heyneman  lo  Anderson  v.  Adams,  43  Ore.  621, 

V.  Blake,  19  Cal.  579;   Spring  Valley  74  Pae.  Rep.  215. 

Water  Co.  v.  Schottler,  110  U.  S.  347,  l  Quirk  v.  Eioh,  40  Mont.  552,  107 

28  L.  Ed.  173,  4  Sup.  Ct.  Eep.  48;  Pae.  Eep.  821,  where  it  is  held  that, 

Hesperia  etc.   Co.  v.  Gardner,   4  Cal.  in  the  interpretation  of  contracts  the 

App.  357,  88  Pae.  Eep.  286;   Hager-  language  employed  must  be  given  its 

man  Irr.  Co.  v.  McMurry,  N.  M.  ordinary  meaning,  in  a  case  where  the 
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such  a  contract  are  to  be  governed  by  the  express  terms  thereof.^ 
In  such  cases  parol  evidence  is  inadmissible  to  vary  the  terms 
thereof. 3     However,  it  was  held  in  a  recent  case  in  Colorado  that, 


rights  of  peTBons  to  the  use  of  water 
were  baaed  on  a  contract  between  them- 
selves, and  that  neither  was  entitled 
to  use  more  water  after  the  date  of 
'  the  contract  than  he  was  actually,  ^ 
beneficially,  and  necessarily  using  at 
the  time  of  making  it. 

A  contract  which  recites  that  the 
second  party  agrees  to  supply  the 
first  party  "with  water  for  irrigation 
of  his  premises"  is  a  contract  to  fur- 
nish water  for  the  property  mentioned 
only,  the  first  party  at  the  time  of 
the  execution  of  the  contract  owning 
but  one  tract  on  the  creek.  Ferrea  v. 
Chabot,  121  Cal.  233,  53  Pac.  Rep. 
689;  Id.,  63  Cal.  564. 

Where  a  contract  to  furnish  water 
for  irrigation  provided  that  the  sec- 
ond party  was  to  receive  water  an- 
nually "for  the  above  described 
tract, ' '  ■  and  to  pay  therefor  .  .  . 
annually  "$2  per  acre  for  the  use  of 
the  water, ' '  it  was  held  that  he  was  to 
pay  the  $2  per  acre  only  for  the  num- 
ber of  acres  on  which  the  water  was 
used,  and  not  for  the  entire  tra-ct. 
Purser  v.  Baker,  129  Cal.  607,  62 
Pac.  Rep.  109. 

A  clause  in  a  contract  for  the  de- 
livery of  water  at  the  head  of 
grantee's  ditch,  reserving  the  right 
to  use  it  for  mining  purposes,  confers 
no  right  to  pollute  it  to  any  greater 
extent  than  that  permitted  by  law. 
Chessman  v.  Hale,  31  Mont.  577,  79 
Pac.  Rep.  254,  68  L.  R.  A.  410. 

Where  a  contract  for  the  construc- 
tion of  a  flume  provided  that  the  con- 
tractor waived  all  rights  to  me- 
chanics' liens,  it  was  held  that  it  did 
not  purport  to  waive  sub-contractors' 
rights  to  liens  for  materials  and  la- 
bor.    Jarvis  y.  State  Bank,  22  Colo. 


309,  45  Pac.  Rep.  505,  55  Am.  St. 
Rep.  129. 

Under  a  contract  for  the  construc- 
tion of  an  irrigation  ditch,  providing 
that  the  decision  of  the  engineer  shall 
be  final  as  to  the  meaning,  intent,  and 
purport  of  the  plans  and  specifica- 
tions, the  engineer  has  no  power  to 
vary  the  meaning  of  the  plain  terms 
used  in  the  contract.  Dyer  v.  Middle 
Kittitas  Irr.  Dist.,  40  Wash.  238,  82 
Pac.  Rep.  301. 

See,  also,  Welsh  v.  Bardshar,  137 
Cal.  154,  69  Pac.  Rep.  977;  Sefton  v. 
Prentice,  103  Cal.  670,  37  Pac.  Rep. 
641;  Davis  v.  Randall,  44  Colo.  488, 
99  Pac.  Rep.  323;   Bonslett  v.  Butte 

etc.  Co.,  - —  Cal.  App. ,  122  Pac. 

Rep.  821. 

"In  the  construction  of  a  written 
contract,  if  there  is  room  for.  doubt 
as  to  its  true  meaning,  the  facts  and 
circumstances  out  of  which  such  con- 
tract arose  should  be  considered  and 
the  contract  construed  in  the  light  of 
such  facts  and  circumstances.  It  is 
the  universal  rule  in  the  construction 
of  contracts  that  the  intention  of  the 
parties  should  be  ascertained,  if  pos- 
sible,   and   given    effect."      State   v. 

Twin  Palls  etc.  Co.,  Idaho , 

121  Pac.  Rep.  1039, 

See,  also,  Gard  v.  Thompson,  

Idaho  ,  123  Pac.  Rep.  497. 

2  Consolidated  Canal  Co.  v.  Mesa 
Canal  Co.,  177  TJ.  S.  296,  44  L.  Ed. 
777,  20  Sup.  Ct.  Rep.  628;  afBrming 
Id.,  6  Ariz.  135,  53  Pac.  Rep.  575. 

See,  also,  as  to  the  construction  of 
contracts  with  corporations,  Chap.  77. 

s  A  contract  being  perfectly  clear 
in  its  terms,  parol  evidence  of  prior 
conversations  between  the  parties,  and 
of  what  was  understood  respecting  the 
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although  the  word  ' '  assigns ' '  means  any  person  to  whom  property  is 
transferred  by  any  title,  it  was  competent  to  show  by  oral  evidence 
t;hat  the  word  as  used  was  intended  to  be  restricted  to  a  certain 
investment  company.* 

Where,  however,  the  terms  of  the  contract  are  ambiguous  and 
uncertain  in  its  construction,  it  is  proper  for  the  Court  to  consider 
the  subject  matter,  the  situation  of  the  parties  at  the  time  the  con- 
tract was  executed,  and  all  the  facts  and  circumstances  surround- 
ing each  particular  case,  and  tending  to  shed  any  light  upon  the 
true  intent  A)f  the  parties.^  This  is  true  regardless  of  what  the 
construction  would  be  under  the  literal  interpretation  of  the  terms 
of  the  instrument  itself.^    In  order  to  ascertain  the  true  intention 


consideration,  was  properly  rejected. 
Bryan  v.  Idaho  etc.  Co.,  73  Cal.  249, 
14  Pac.  Bep.  859. 

See,  also,  Babcoek-Comish  Co.  t. 
tJrquhart,  53  Wash.  168,  101  Pac.  Eep. 
713. 

4  Farmers '  ,  Pawnee  Canal  Co.  v. 
Henderson,  46  Colo.  37,  102  Pae.  Bep. 
1063. 

5  "As  a  guide  to  a  correct  interpre- 
tation, the  law  permits  the  subject- 
matter  of  a  contract,  the  situation  of 
the  parties  at  the  time  of  its  execu- 
tion, and  all  surrounding  facts  and 
circumstances  to  be  taken  into  consid- 
eration." True  v.  Rocky  Ford  etc. 
Co.,  36  Colo.  43,  85  Pac.  Eep.  842. 

See,  also,  Durkee  v.  Cota,  74  Cal. 
313,  16  Pac.  Eep.  5;  Gagnon  v.  Mol- 
den,  15  Idaho  727,  99  Pac.  Eep.  965; 
Booth  V.  Chapman,  59  Cal.  149;  Blank- 
enship  v.  Whaley,  142  Cal.  566,  76  Pac. 
Eep.  235;  South  Side  Imp.  Co.  v.  Bur- 
son,  147  Cal.  401,  81  Pac.  Eep.  1107; 
Pomona  etc.  Co.  v.  San  Antonio  W. 
Co.,  152  Cal.  618,  93  Pae.  Eep.  881; 
Daly  V.  Euddell,  137  Cal.  671, 
70  Pac.  Bep.  784;  Alexander  v.  Win- 
ters, 23  Nev.  475,  49  Pac.  Eep.  116; 
24  Nev.  143,  50  Pac.  Eep.  798;  Fo- 
garty  v.  Fogarty,  129  Cal.  46,  61  Pac. 
Eep.  570;  Bean  ▼.  Stoneman,  104  Cal. 


49,  37  Pae.  Eep.  777,  38  Pac.  Eep. 
39;  Feeney  v.  Chester,  7  Idaho  324,  63 
Pac.  Eep.  192 ;  Salt  Lake  City  etc.  Co. 
V.  Salt  Lake  City,  24  Utah  249,  25 
Utah  441,  67  Pac.  Eep.  672,  71  Pac. 
Eep.  1067,  61  L.  E.  A.  648;  Brighton 
&  North  Point  Irr.  Co.  v.  Little,  14 
Utah  42,  46  Pae.  Eep,  268;  Brixen  v. 
Jorgensen,  33  Utah  97,  92  Pac.  Eep. 
1004,  28  Utah  290,  78  Pac.  Eep.  674, 
107  Am.  St.  Eep.  720;  Los  Angeles 
V.  Los  Angeles  City  W.  Co.,  124  Cal. 
368,  57  Pac.  Eep.  211,  571;  Stone  v. 
Harris,  146  Cal.  555,  80  Pac.  Eep. 
711,  where  it  was  held  that  a  certain 
contract   was    not    a    lien;    Gartl   v. 

Thompson, Idaho  ,  123  Pac. 

Eep.  497. 

6  Tilton  V.  Sterling  etc.  Co.,  28  Utah 
173,  77  Pac.  Eep.  758,  107  Am.  St. 
Eep.  689. 

Though  a  corporation  may  enter  into 
a  contract  in  a  wrong  name,  it  will 
be  binding  when  it  appears  that  such 
corporation  was  intended.  North 
Point  etc.  Co.  v.  Utah  etc.  Co.,  14 
Utah  155,  52  Pac.  Bep.  168,  824. 

Where  the  parties  to  a  contract  rad- 
ically disagree  as  to  the  meaning  and 
insist  on  diametrically  opposite  con- 
structions, it  was  held  by  the  Cali- 
fornia  Court   in  a   recent   case   that 
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of  the  parties,  local  customs,  when  reasonable,  uninterrupted,  and 
uniform,  in  the  locality  or  district,  and  not  contrary  to  public  policy, 
may  be  considered  by  the  Court  in  the  construction  of  contracts, 
and  may  affect  their  interpretation  by  raising  the  presumption 
that  such  contracts  made  in  that  locality  were  made  with  respect 
to  such  customs. '''  The  construction  given  to  the  contract  by  the 
parties  thereto  may  also  be  considered ;  but  the  construction  placed 
upon  a  contract  by  the  parties  thereto  is  important  only  where  the 
express  language  of  the  contract  is  doubtful  or  ambiguous.^  An 
agreement  between  parties  who  have  settled  upon  land  near  a 
stream  as  to  the  relative  quantity  of  water  which  each  shall  be  en- 
titled to  use,  where  such  an  agreement  has  been  acted  upon  for  a 
long  time,  will  be  enforced  by  a  court  of  equity.^ 

§  920. — Void  and  voidable  contracts — Duress. — Contracts  en- 
tered into  in  restraint  of  trade,  or  in  restraint  of  compromises  or 
settlement  of  litigation,  are  void  as  against  public  policy.  There- 
fore, a  contract  by  which  owners  of  water  rights  on  a  stream  make 
a  written  contract  and  agree  under  the  penalty  of  $10,000  "agreed 
and  liquidated  damages"  not  to  sell  their  individual  rights  to  cer- 
tain persons,  and  not  to  make  any  settlement  or  compromise  with 
certain  other  persons  claiming  the  rights  without  the  consent  of 
all  the  others,  was  held  void  as  against  public  policy,  being 
analagous  to  a  contract  in  restraint  of  trade,  and  also  imposing  a 
restraint  and  condition  upon  compromises  or  settlements  of  litiga- 
tion and  disputes,  which  are  favored  by  the  law.^  As  is  the  case 
with  all  other  contracts,  these  contracts  must  be  freely  and  volun- 
tarily entered  into  by  the  parties  thereto.  Therefore,  contracts 
entered  into  under  duress  are  void  if  not  voidable.^ 

there  is  sueh  an  ambiguity  as  will  jus-  28  Utah  173,  77  Pae.  Eep.  758,  107 

tify  parol  testimony  to  aid  in  its  conr  Am.  St.  Eep.  689. 

struction.     Bonslett  v.   Butte  County  9  Combs  v.  Slayton,  19  Ore.  99,  26 

Canal  Co.,  Cal.  App  ,   122  Pae.  Eep.  661. 

Pae.  Eep.  821.  For  the  settlement  of  disputes  be- 

T  Jenkins    v.    Hooper    Irr.    Co.,    13  tween  parties,  see  Sees.  923,  924. 

Utah  100,  44  Pae.  Eep.  829.  l  Ford  v.  Gregson,  7  Mont.  89,  14 

See,  also,  Frith  v.  Barker,  2  Johns  Pae.  Eep.  659. 

327   (N.  Y.).  See,  also,  for  rights  of   owners  to 

8  Davis  V.  Eandall,  44  Colo.  488,  99  settle  disputes,  Sees.  923,  924. 

Pae.  Eep.  323.  2  Green  v.  Byers,  16  Idaho  178,  101 

See,  also,  Tilton  v.  Sterling  etc.  Co.,  Pae.  Eep.  79,  citing  9  Cye.,  p.  450. 
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§  921.  The  performajice — Breach — Enforcement  and  liabilities 
under. — There  is  nothing  peculiar  to  contracts  relative  to  water 
rights  and  other  kindred  rights  in  regard  to  their  performance. 
The  rules  of  law  governing  the  performance  of  contracts  in  general 
also  govern  these  contracts.  They  must  be  performed  according  to 
a  reasonable  construction  of  their  terms,  otherwise  certain  liabilities 
arise  for  their  breach.  Neither  is  there  anything  peculiar  as  to 
the  performance  or  breach  of  these  contracts  as  between  individuals 
and  as  between  water  companies.  But  as  the  latter  class  of  con- 
tracts occur  more  frequently  than  those  between  individuals,  in 
these  days  of  companies  and  corporations,  and  in  order  not  to 
duplicate  the  discussion  in  this  work  upon  certain  definite  subjects, 
we  wiU  discuss  the  performance  of  such  contracts,  the  breach, 
enforcement,  and  liabilities  thereunder  in  the  chapter  upon  the 
subject  of  control  by  private  water  companies. ^ 

§  922.  Contracts  settling  disputes  between  appropriators. — 
One  of  the  most  common  sources  of  contracts  relative  to  water  and 
kindred  rights  is  the  settlement  of  disputes  between  appropriators, 
between  riparian  owners,  or  between  appropriators  and  riparian 
owners.  As  a  general  rule,  such  contracts,  involving  real  property 
as  their  subject  matter,  should  be  in  writing. i  However,  as  settle- 
ments of  disputes  and  compromise  of  suits  are  favored  in  law,^ 

See,  also,  for  contracts  with  water  "entered   into   in   good   faith,   for   the 

companies  void  as  against  the  statute  purpose  of  adjusting  and  placing  be- 

or  public  policy,  Chap.  77,  See.  1511.  yond  dispute  the  rights  and  claims  of 

1  See   Chap.    77.  the   respective   parties   to   the   water, 

1  For  the  sale  and  transfer  of  water  and  the  plaintiff's  claim  was  at  least 

rights,  see  Sees.  994-1032.  doubtful,   the  settlement   of  the    dis- 

See,  also,  Biggs  v.  Utah  etc.  Co.,  7  pute  constituted  a  sufficient  consider- 

Ariz.   331,   64   Pac.   Eep.   494,   where  ation  for  the  contract.     Hutchinson  v. 

certificates    issued    by    an    unineorpo-  Mt.  Vernon  etc.  Co.,  49  Wash.  469,  95 

rated  irrigating   ditch  company  were  Pac.  Eep.  1023. 

held  to  be  contracts  fixing  the  right  See,  also.  Miller  &  Lux  v.  California 

of  the  holders  thereof  and  his  right  etc.  Co.,  163  Fed.  Eep.  462,  90  C.  C. 

to   participate   in   the   affairs   of   the  A.  8;   Schilling  v.  Eominger,  4  Colo, 

association  and  in  the  management  and  100 ;   Oliver  v.  Burnett,  10  Cal.  App. 

control  of  the  general  property  of  the  403,  102  Pac.  Eep.  223;  Metropolitan 

association.  oto-  Co.  v.  Topeka  etc.  Co.,  132  Fed. 

Where  a  contract  providing  for  the  Eep.  702. 

distribution  of  the  waters  of  a  spring  2  Ford  v.  Gregson,  7  Mont.  89,  14 

between  plaintiff  and  defendant  was  Pac.  Eep.  659. 
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where  a  parol  agreement  settling  the  rights  of  the  parties  and  divid-^ 
ing  the  water  is  made,  and  where  the  parties  have  acted  upon  it,', 
taken  possession,  and  have  acquiesced  in  its  terms  for  a  consider- 
able time,  such  an  agreement  is  not  within  the  statute  of  frauds, 
and  the  courts  will  enforce  the  same  regardless  of  the  fact  that  the 
contract  was  not  in  writing.'  "This  doctrine  is  based  on  the 
common-sense  proposition  that  when  a  dispute  exists  between  two 
parties  they  may  adjust  their  di|ferences  by  mutual  agreement, 
which,  when  executed  by  th^m,  will  be  held  binding  as  to  each. ' '  * 
And  where  such  a  contract  is  entered  into,  the  settlement  of  the  dis- 
pute constitutes  sufficient  consideration  for  the  "same.^  And  after- 
ward neither  party  to  the  contract  is  entitled  to  use  more  water 
than  the  terms  of  it  provide.* 

§  923.  Contracts  for  the  use  of  water  as  between  appropriators 
— Rotation. — The  law  of  contracts  also  may  be  applied  in  eases  of 
uses  of  the  water  between  the  various  appropriators  from  the  same 
stream  or  the  same  ditch,  in  cases  where  there  is  ho  dispute  between 
them  as  to  their  legal  rights.  All  such  contracts  which  are  entered 
into  between  such  parties  and  are  not  in  violation  of  public  policy 
will  be  sustained  by  the  courts.  Again,  contracts  betweeii  consumers 
and  ditch  companies  subject  to  the  same  restrictions  as  above  will 
also  be  sustained. 

The  question  of  the  rotation  of  the  water  between  the  various 
consumers  from  the  same  stream  or  the  same  ditch  may  also  be 

3  Where    the   parties   have    entered  L.  R.  A.  134,  22  Am.  St.  Rep.  234 ; 

into  an  oral   agreement   settling  dis-  Blankenship  v.  Whaley,  124  Cal.  300, 

puted  water  rights,  which  is   carried  57  Pae.  Eep.  79;  Coffman  v.  Bobbins, 

into  effect,  and  have  acquiesced  in  it  8  Ore.  278,  8  Morr.  Min.  Bep.  131; 

for  a   considerable  time,   such  agree-  Weill  v.  Baldwin,  64  Cal.  476,  2  Pac. 

ment    is    not    within    the    statute    of  Eep.  249. 

frauds.     Bree  v.  Wheeler,  4  Cal,  App.  4  Bree  v.  Wheeler,  4  Cal.  App.  109, 

109,  87  Pae.  Bep.  255.  87  Pae.   Rep.   255,   holding  that  this 

See,  also.  Combs  v.  Slayton,  19  Ore.  rule  is  analogous  to  the  rule  of  law 

99,  26  Pac.  Rep.  661;  Stoner  v.  Mau,  settling    boundary    line    disputes    by 

11  Wyo.   366,   72  Pac.  Rep.   198,   73  parol  agreement. 

Pac.  Bep.  548 ;  .  Saunders  v.  Bobison,  6  Hutchinson  v.  Mt.  Vernon  etc.  Co., 

14   Idaho    770,    95   Pae.   Rep.    1057;  49  Wash.  469,  95  Pae.  Rep.  1023. 

Churchill   v.   Russell,    148    Cal.    1,   82  6  Quirk  v.  Rich,  40  Mont.  552,  107 

Pac.   Rep.  440 ;    Flickenger  v.   Shaw,  Pac.  Rep.  821. 
87   Cal.    126,    25   Pao.   Bep    268,   11 
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provided  for  by  contract,  so  also  between  the  consumers  and  ditch 
companies.  And  these  contracts,  when  legally  made  and  not  in 
violation  of  public  policy  or  the  direct  law  upon  the  subject,  will  be 
sustained  by  the  Court.  As  was  held  by  a  recent  case  decided  by 
the  Supreme  Court  of  Idaho,i  that  although  there  were  no  statutory 
provisions  providing  for  rotation  in  the  use  of  water,  contracts 
providing  for  rotation  will  be  enforced  by  the  courts.  And  al- 
though the  courts  are  somewhat  late  in  deciding  this  question,  the 
Idaho  decision  referred  to  above  is  the  general  rule  upon  the  propo- 
sition as  far  as  the  same  has  been  decided.* 

§  924.     Contracts  settling  disputes  between  riparian  owners, — 

As  it  is  with  the  owners  of  water  rights  acquired  by  appropriation,  ^ 
so  it  is  with  the  owners  of  riparian  rights.  They  may  settle  their 
disputes  by  a  contract  providing  the  extent  to  which  each  may  use 
the  waters  of  a  stream  running  by  their  premises.  And  such  a  con- 
tract between  the  owners  of  adjacent  lands  as  to  the  use  and  enjoy- 
ment by  the  respective  parties  of  the  waters  of  a  stream  to  which 
they  are  severally  entitled,  made  for  the  mutual  benefit  of  them- 
selves, their  heirs,  and  grantees,  runs  with  the  land,  and  binds  not 
only  the  contracting  parties,  but  also  their  heirs  and  grantees,  al- 
though in  subsequent  deeds  of  the  respective  premises  no  mention 
is  made  of  such  covenant  or  of  the  rights  accruing  therefrom.  2 

1  State  V.  Twin  Falls  Canal  Co.,  —      tendency  to  adopt  the  alternating  sys- 
Idaho  ,  121  Pae.  Eep.  1039.  tem  which  will  give  water  in  quantity 

2  See,  also,  Helphrey  v.  Perrault,  12      at  stated  intervals." 

Idaho  451,  86  Pae.  Eep.  417;  ShafEord  ^ee,  also,  rotation  as  a  matter  of 

T.  White  Bluffs  Land  &  Irr.  Co.,  63  ^<^o^o^7,  Sees.  909,  910^ 

Wash.  10,  114  Pae.  Eep.  883,  in  which      ^  ^'''  ^'^"^  ^cCoy  v.  Huntley,  

'  ^         '  Ore.  ,  119  Pae.  Eep.  481. 

the   Court   said:      "Eespondent   cites  ^^^  ^^^^^^^  providing  for  rotation, 

this   case   to   sustain   the   proposition  Chaps    78    79 

that,  it  being  shown  that  it  was  the  ^^j.  rotation  as  a  matter  of  econ- 

custom  throughout  the  Yakima  Valley  omy,  see  Sees.  909,  910. 

to  deliver  water  in  a  continuous  flow,  1  gee  See.  923. 

we  must  hold  this  custom  to  have  2  Horn  v.  Miller,  136  Pa.  640,  20 
been  within  the  contemplation  of  the  Atl.  Eep.  706,  9  L.  E.  A.  810;  Law- 
parties  when  the  contract  was  made,  rence  v.  Whitney,  115  N.  Y.  410,  22 
The  answer  to  this  is  that  a  practice  N.  E.  Eep.  174,  5  L.  E.  A.  417;  Peo- 
is  shown  to  have  existed,  but  the  tes-  pie's  Ditch  Co.  v.  Fresno  etc.  Co.,  152 
timony  does  not  show  a  custom.  On  Cal.  87,  92  Pae.  Eep.  77;  Outhouse- 
the  other  hand,  it  shows  a  growing  Cottel  v.  Berry,  42  Ore.  593,  72  Pae. 
103— Kin.  on  Irr. 
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Such  a  contract  will  be  binding  as  between  the  parties  to  it,  but  as 
all  the  riparian  owners  upon  a  stream  have  equal  rights  to  the  use 
of  the  waters  thereof,  such  a  contract  can  notj  of  course,  in  any 
manner  bind  those  not  parties.^ 

A  covenant  in  a  partition  deed  that  the  owners  of  the  entire 
property  should  continue  to  use  the  waters  of  the  stream  in  equal 
shares,  as  theretofore,  did  not  necessarily  secure  any  riparian  rights 
to  subsequent  grantees  of  land  not  contiguous  to  the  stream.* 

§  925.  Contracts  for  the  use  of  ditches  and  canals  of  others. — 
As  we  have  discussed  in  other  portions  of  this  work,  rights  of  way 
for  ditches,  canals,  and  other  works,  or  rights  to  the  use  of  these 
works  already  constructed,  by  the  enlargement  thereof,  may  be 
acquired  by  deed,i  prescription,^  or  by  eminent  domain.^  These 
rights  may  also  be  acquired  by  contract,  even  where  such  contract 
does  not  attain  the  dignity  of  a  deed  or  a  technical  conveyance. 
In  fact,  a  very  common  subject  of  contract  in  this  Western  country 
is  where  the  owner  of  a  water  right,  in  order  to  utilize  it  to  the  best 
advantage,  agrees  with  the  owner  of  works  already  constructed 
that,  by  the  enlargement  of  such  works,  and  keeping  his  proportion 
in  repair,  he  may  have  the  privilege  of  diverting  and  conducting 
his  water  through  these  works  to  a  point  nearest  to  his  place  of  use. 
These  contracts,  relating  to  real  property,  like  others  of  this  nature, 
should  be  in  writing.*  And  where  in  writing,  if  the  terms  are 
definite  and  certain,  they  will  be  construed  according  to  the  terms 
thereof.^    But  such  is  not,  always  the  case,  and  the  authorities 

Rep.  584 ;  Alhambra  etc.  Co.  v.  May-  27  Pae.  Eep.  722 ;  Blankenship  v.  Wha- 

berry,  88  Cal.  68,  25  Pae.  Eep.  1101.  ley,  124  Gal.  300,  57  Pao.  Eep.  79; 

3  Stockport  W.  W.  V.  Potter,  3  EUokenger  v.  Shaw,  87  Cal.  126,  25 
Hurl.  &  C.  300,  10  Jur.  N.  S.  1005,  Pao.  Eep.  268,  11  L.  E.  A.  134,  2 
10  L.  T.  N.  S.  748;  Beers  v.  Sharpe,  Am.  St.  Eep.  234. 

44  Ore.  386,  75  Pae.  Eep.  717.  6  For  the  construction  of  contracts, 

For  grants  and  contracts  of  riparian  see  Sees.  919,  1513. 

rights,  see  Sees.  526-535.  See,    also.    Consolidated    C.    Co.   v. 

4  Hudson  V.  Dailey,  156  Cal.  617,  Mesa  C.  Co.,  177  U.  S.  296,  44  L.  Ed. 
105  Pae.  Eep.  748.  777,  20  Sup.  Ct.  Eep.  628;  affirming 

1  See  Sees.  976-992.  Id.,  6  Ariz.  135,  53  Pae.  Rep.  575. 

2  See  Sees.  1033-1058,  Under  a  written  contract  between 

3  See  Sees.  1059-1098.  adjoining  land    owners    for    the  en- 

4  See  Sees.  996,  1512.  largement  of  an  irrigating  ditch,  and 
See,  also,  Hayes  t.  Fine,  91  Cal.  391,  determining  the  rights  of  the  parties 
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hold  that  such  a  contract  or  agreement,  even  if  by  parol,  if  acted, 
upon  and  expense  incurred  is  irrevocable,  and  will  be  enforced  in 
equity.®  Therefore,  a  parol  agreement  of  a  land  owner  that  if  an 
adjoining  land  owner  will  help  him  to  enlarge  an  irrigation  ditch 
on  his  lands,  he  will  permit  the  latter  to  use  the  waters  thereof,  is, 
after  performance  by  such  adjoining  land  owner,  enforceable  in 
equity  against  the  owner  of  the  lands  on  which  the  ditch  is  located 
and  those  claiming  under  him  with  notice,  although  such  agreement 
is  within  the  statute  of  frauds.'^  "When  such  is  the  case,  a  court 
of  equity,  in  accordance  with  familiar  rules,  considering  that  done 
which  ought  to  be  done,  will  protect  the  right  obtained  as  readily 
and  as  fully  as  a  legal  title. "  ^  So,  again,  where  one  makes  a  parol 
agreement  with  the  owner  of  certain  lands  that  in  consideration  of 
a  right  of  way  through  the  same,  such  owner  shall  have  an  interest 
in  such  ditch  to  the  extent  of  sufficient  water  therefrom  to  irrigate 
his  lands,  and  such  an  agreement  has  been  acted  upon  and  the  ditch 


therein,  and  providing  that  the  first 
party  should  at  all  times  have  the 
right  to  draw  from  the  ditch  five 
cubic  feet  of  water,  and  that  all  water 
in  excess  of  five  feet  should  be  the 
property  of  the  second  party,  the  sec- 
ond party  was  obligated  to  abstain 
from  any  willful  act  interfering  with 
the  first  party's  use  of  the  first  five 
feet  of  water.  Stoner  v.  Mau,  11  Wyo. 
366,  72  Pac.  Eep.  193;  see,  also,  Mau 
V.  Stoner,  15  Wyo  109,  87  Pac.  Rep. 
434. 

See,  also,  Biverside  Heights  W.  Co. 
V.  Biverside  Trust  Co.,  148  Cal.  457, 
83  Pac.  Eep.  1003;  Brighton  etc.  Co. 
V.  Little,  14  Utah  42,  46  Pac.  Eep. 
268 ;  Gold  Eidge  M.  Co.  v.  Tallmadge, 
44  Ore.  34,  74  Pac.  Eep.  325,  101  Am. 
St.  Eep.  602;  South  Side  Imp.  Co.  v. 
Burson,  147  Cal.  401,  81  Pac.  Eep. 
1107;  Chicosa  etc.  Co.  v.  El  Moro  etc. 
Co.,  10  Colo.  App.  276,  50  Pac.  Eep. 
731;  Patterson  v.  Numberg,  17  Colo. 
App.  223,  68  Pac.  Eep.  134;  Alham- 


bra  etc.  Water  Co.  v.  Mayberry,  88 
Cal.  68,  25  Pac.  Eep.  1101. 

For  the  construction  of  an  agree- 
ment of  a  tenant  to  keep  ditch  in  re- 
pair, see  Hayden  v.  Consolidated  etc. 
Co.,  3  Cal.  App.  136,  84  Pac.  Eep. 
422. 

6  For  parol  executed  contracts,  see 
See.  998;  see,  also.  Sees.  980-985. 

TBlankenship  v.  Whaley,  124  Cal. 
300,  57  Pa«.  Eep.  79;  Flickenger  v. 
Shaw,  87  Cal.  126,  25  Pae.  Eep.  268, 
11  L.  E.  A.  134,  2  Am.  St.  Sep.  234. 

8  Bree  v.  Wheeler,  4  Cal.  App.  109, 
87  Pae.  Eep.  255;  Bashore  v.  Mooney, 
4  Cal.  App.  276,  87  Pae.  Eep.  553; 
MePhee  v.  Kelsey,  44  Ore.  193,  74  Pac. 
Eep.  401,  75  Pac.  Eep.  713;  Coventon 
V.  Seufert,  23  Ore.  548,  32  Pac.  Eep. 
508 ;  Lavery  v.  Arnold,  36  Ore.  84,  57 
Pac.  Eep.  906,  58  Pae.  Eep.  524;  Jen- 
sen V.  Hunter,  108  Cal.  17,  41  Pac. 
Eep.  14;  Maple  etc.  Co.  v.  Marshall, 
27  Utah  215,  75  Pac.  Eep.  369. 
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constructed,  it  is  binding  upon  both  the  pai;ty  making  the  agree- 
ment and  those  holding  or  claiming  to  hold  under  him.^ 

§  926.  Contracts  for  the  development  of  water. — Owing  to  the 
recent  discoveries  of  science  relative  to  the  movement  of  subter- 
ranean or  underground  waters,  a  great  impetus  has  been  given  to 
the  development  of  water  by  the  sinking  of  wells  or  the  tunneling 
into  the  sides  of  mountains  and  Ij^lls.^  A  contract  may  be  made 
by  one  party  for  the  development  of  water  on  the  lands  of  another, 
either  for  a  money  consideration  or  for  a  division  of  the  water  so 
developed,  and  such  a  contract  will  be  binding  upon  both  parties 
to  the  same,  their  heirs  and  assigns.* 

sFeeney  v.  Chester,   7   Idaho  324,  Crafts,  141  Cal.  20,  74  Pac.  Eep.  281; 

63  Pae.  Eep.  192.  Chapea  W.  Co.  v.  Chapman,  144  Cal. 

1  For  the  development  of  waters,  see  366,  77  Pae.  Eep.  990 ;   Maybeny  v. 
Sees.  1205,  1206.  Alhambra  etc.  Co.,  125  Cal.  444,  54 

2  Painter  v.  Pasadena  ete.  Co.,  91  Pac.  Eep.  530,  58  Pae.  Eep.  ■  68. 
Cal.  74,  27  Pac.  Eep.  539;  Eoberts  t. 


CHAPTER  51. 

RIGHTS    OF   WAY    OVER   PUBLIC   DOMAIN. 
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§  934.  Construction  of  Acts  of  1866  and  1870 — Effect  of  Acts. 
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amendatory  Acts  of  March  2,  1889,  August  30,  1890,  and  Section 
17  of  the  Act  of  March  3,  1891,  and  the  Act  of  February  26,  1897. 

i  952.  Segregated  reservoir  sites — Construction  of  Act  of  October  2,  1888, 
and  amendatory  Acts  of  March  2,  1889,  August  30,  1890,  and  Sec- 
tion 17  of  the  Act  of  March  3,  1891, 
(1637) 
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§  953.  Segregated  reservoir  sites— Act  of  February  26,  1897,  opening  same 
up  for  use  by  private  parties  or  States— Cause  of  its  passage  and 
construction. 

!  954.  Rights  of  way  over  National  Forests — Regulations  and  procedure 
under  Act  of  March  3,  1891. 

5  955.  Rights  of  way  over  National  Forests— Act  of  February  1,  1905. 

§  956.  Rights  of  way  over  National  Forests — Construction  of  Act  of  Feb- 
ruary 1,  1905. 

§  957.  Rights  of  way  over  National  Forests — ^Regulations  and  procedure 
under  Act  of  February  1,  1905. 

§  958.  Rights  of  way  over  National  Forests— Effect  of  Acts  of  March  3, 
1891,  and  February  1,  1905,  upon  the  Acts  of  1866  and  1870. 

§  959.  Over  forest  reserves  and  reservoir  sites — ^Act  of  March  3,  1899 — 
Construction  of  Act. 

§  960.  Rights  of  way  over  National  Forests — ^Applicants  may  take  Depart- 
ment of  Agriculture  permits,  under  both  Acts  of  March  3,  1891, 
and  February  1,  1905. 

5  961.  Rights  of  way  over  National  Forests — Revocable  permits  issued  by 
the  Secretary  of  Agriculture. 

§  962.  Rights  of  way  over  National  Forests — ^Water  power  regulations. 

§  963.  Permissive  use  of  rights  of  way  over  reservations  and  public 
parks — Text  of    Act  of  February  15,  1901. 

§  964.  Permissive  use  of  rights  of  way  over  reservations  and  public  parks 
— Construction  of  Act  of  February  15,  1901. 

§  965.  Grants  for  fifty  years  upon  public  lands,  National  Forests,  and  re- 
serves— ^Act  of  March  4,  1911,  for  the  transmission  and  distribu- 
tion of  electrical  power. 

§  966.  Reservoirs  for  watering  stock — Act  of  January  13,  1897. 

§  967.  Over  National  Forests — Divided  jurisdiction  between  secretaries  of 
the  Interior  and  Agriculture. 

§  968.  General  jurisdiction  of  the  respective  departments. 

§  969.  Proceedings  to  forfeit  right  on  account  of  non-performance  of  con- 
ditions— Under  Act  of  March  3,  1891,  and  February  1,  1905. 

I  970.  Rights  to  construct  dams  over  navigable  streams. 

§  971.  Over  State  lands. 

§  927.  Scope  of  chapter. — In  this  chapter  we  will  confine  our 
discussion  to  the  rights  of  way  granted  under  the  various  Acts  of 
Congress  over  the  public  domain  of  the  United  States,  and  how 
and  for  what  purposes  they  may  be  acquired.  We  will  also  discuss 
rights  of  way  over  State  lands.  Eights  of  way  over  private  lands 
we  will  take  up  in  a  succeeding  chapter.^    Rights  of  way  acquired 

1  See  Chap.  52,  Sees.  972-993. 
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by  eminent  domain  2  and  prescription  ^  will  be  discussed  in  succeed- 
ing chapters  of  this  part. 

§  928.  Distinction  as  to  property  rights. — ^As  we  have  dis- 
cussed in  previous  sections,  the  property  in  a  water  right  and  that 
in  a  ditch,  canal,  or  other  works  by  the  means  of  which  water  is 
diverted,  stored,  and  conducted  to  the  place  of  use,  is  of  entirely 
different  character.  1  And  even  where  these  rights  are  used  to- 
gether, the  ownership  of  the  one  may  be  in  an  entirely  different 
party  from  the  ownership  of  the  other.  They  may,  therefore,  be 
acquired  and  disposed  of  separate  and  apart  from  each  other,  and 
the  sale  or  other  disposal  of  one  does  not  necessarily  include  the 
other.2  Again,  there  is  a  distinction  between  the  property  right 
in  a  ditch  or  canal,  which  is  land  and  corporeal,^  and  the  rights  of 
way  for  a  ditch  or  canal  over  the  lands  of  others,  which  are  gen- 
erally considered  easements,  and  are  mere  privileges  which  one 
person  may  have  over  the  lands  of  others,  and  are  intangible  and 
incorporeal.* 

§  929.  Necessity  for  rights  of  way. — ^If  the  appropriator  could 
always  take  the  water  out  on  his  own  lands  by  dams,  ditches,  or 
canals  constructed  thereon,  and  use  it  on  his  lands  without  crossing 
those  of  others,  there  would  be  no  necessity  for  rights  of  way,  and 
a  large  portion  of  the  law  upon  the  Arid  Eegion  Doctrine  of  appro- 
priation would  be  eliminated.  But  as  under  this  law  any  lands 
may  be  irrigated,  or  the  use  of  the  water  for  other  purposes  need 
not  be  upon  lands  which  are  riparian  to  the  stream  from  which  the 
water  is  taken,  "the  law  of  necessity"  was  invoked  at  a  very  early 
day  in  the  history  of  the  doctrine,^  and  the  appropriator  was  per- 

2  For  eminent  domain,  Bee  Chap.  55,  for  irrigation  ditches,  and  the  right 
Sees.   1059-1098.  to  the  use  of  the  water,  may  have  an 

3  For  rights  acquired  by  prescrip-  existence  independent  of  each  other, 
tion,  see  Chap.  54,  Sees.  1033-1058.  Ada    County    Farmers'    Irr.    Co.    v, 

1  For  character  of  property  in  a  Farmers'  C.  Co.,  5  Idaho  793,  51  Pao. 
water  right,  see  Sees.  757-774.  Eep.  990,  40  L.  E.  A.  485. 

For  character  of  property  in  ditches  3  See  Sees.  833,  834. 

and  canals,  see  Sees.  833,  834.  *  That  ditches,  canals,  etc.,  are  not 

2  For    the    sale    of    these    separate  in  themselves,  see  Sees.  833,  834i. 
rights,  see  Sees.  994-1032.  1  See  Sees.  598-605. 

Possessory  rights  to  right  of  way 
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mitted  to  construct  ditches  and  canals,  sometimes  many  miles  in 
length,  in  order  to  conduct  the  water  to  the  place  of  use.  This 
right  to  conduct  the  water  to  the  place  of  use  is  as  necessary  as  the 
right  to  the  use  of  the  water  itself ;  and  although  they  are  different 
characters  of  property,  and  depend  upon  entirely  different  prin- 
ciples of  law  as  to  their  origin,  they  must  be  used  conjointly,  as 
the  right  to  one  in  this  arid  region  would  be  worthless  without  the 
right  to  the  other.  Therefore,  a  great  deal  of  the  law  of  the  doc- 
trine of  appropriation  relates  directly  to  the  rights  of  way  for  the 
ditches,  canals,  reservoirs,  and  the  other  necessary  works  of  the  ap- 
propriator,  also  to  the  character  of  the  works  themselves,  their  loca- 
tion, construction,  changes,  and  other  subjects  which  attach  directly 
to  the  works  themselves,  and  are  entirely  exclusive  of  the  right 
to  the  use  of  the  water.  In  fact,  it  may  be  said  that  there  are  as 
many  questions  which  relate  directly  to  the  different  phases  of  the 
necessary  works  of  the  appropriator  as  there  are  which  relate  to 
his  right  to  the  use  of  the  water.  And  if  we  may  be  permitted  to 
judge  as  to  the  results  of  the  future  from  the  experience  of  the  past, 
there  are  many  of  these  questions  which  are  by  no  means  settled 
for  all  time.  While  all  these  laws  are  necessary  under  our  Western 
system  of  water  rights  as  matters  now  stand,  we  can  but  think  that 
at  an  early  day,  when  all  of  the  lands  and  waters  were  upon  the 
public  domain,  and  when  the  United  States  had  the  absolute  title 
to,  as  well  as  the 'sole  sovereignty  over  them,  instead  of  being  so 
profuse  in  its  gifts  to  the  individual,  had  our  Government  evolved 
some  uniform  system  for  the  acquisition  of  water  rights  and  rights 
of  way  applicable  to  all  parts  of  the  Western  country  where  irriga- 
tion is  necessary,  a  much  simpler  and  more  uniform  system  would 
have  been  established.  It  might  have  been  made  so  as  to  guard  the 
rights  of  the  individual,  and  at  the  same  time  the  use  of  the  avail- 
able water  supply  would  have  had  greater  efficiency,  and  millions  of 
dollars  would  have  been  saved  in  litigation  in  the  past  and  millions 
more  would  be  saved  in  the  future.  Other  countries  did  this, 
notably  the  provinces  of  Canada.^  It  is  true  that  they  have 
profited  largely  by  our  mistakes,  but  the  result  of  their 
system  has  been  successful,  uniform,  efficient,  and  safe  in  the 
extreme,  both  to  the  Government  and  to  the  individual.    As  proof 

2  For   the   water   laws   of   Canada,         For  those  of  Alberta  and  Saskatche- 
8ee  Sees.  177-237.  wan,  see  Sees.  182-201. 
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of  this,  turn  to  the  reports  of  their  courts  of  last  resort  and  see 
how  few  cases  involving  water  rights  have  ever  reached  them  for 
deeision,3  as  compared  to  the  thousands  which  have  reached  our 
appellate  courts,  and  the  thousands  of  others  which  have  been  tried 
in  our  nisi  prius  courts  which  have  never  been  appealed.  As  com-- 
pared  to  the  water  laws  of  some  other  countries,  where  the  right  to 
the  use  of  the  water  may  be  acquired  for  the  same  purposes  as  they 
may  be  acquired  ii^the  arid  and  semi-arid  "West,  our  laws  in  general 
are  not  uniform,  and  are  crude  in  the  extreme.  Again,  there  still 
are  in  the  majority  of  cases  no  record  of  the  rights  themselves  or 
of  the  amount  of  water  used  under  each  right,  and  many  times  the 
rights  are  not  assured  to  present  users,  or  to  those  contemplating 
the  use  of  the  water,  for  the  reason  that  the  appropriator  does  not 
know  just  what  he  owns,  and  therefore  he  gets  all  that  he  can  and 
is  eternally  standing  guard  against  the  encroachment  of  others  upon 
his  rights.  But,  as  we  have  said  before,  we  must  treat  these  subjects 
as  we  find  them,  and  not  as  they  might  have  been. 

§  930.  No  title  to  early  rights  of  way. — In  our  chapter  upon 
the  history  of  the  Arid  Region  Doctrine  of  appropriation  ^  we 
discussed  at  some  length  the  fact  that  for  a  period  of  eighteen  years, 
from  1848  to  1866,  although  the  Government  was  the  sole  owner 
of  and  had  the  absolute  sovereignty  over  both  the  lands  and  waters, 
out  of  the  very  necessities  of  the  case  parties  desiring  the  use  of  the 
waters  of  the  natural  streams  upon  the  public  dpmain  went  upon 
these  lands  without  any  authority  of  law  and  simply  took  what 
they  needed  for  their  various  uses.  The  same  may  also  be  said  as 
regards  the  land  needed  for  their  ditches  and  canals.  They  simply 
took  possession  of  such  land  as  might  be  necessary  for  the  diversion 
of  the  water  and  its  conveyance  to  the  place  of  use.  They  had 
absolutely  no  title  to  the  lands  taken  possession  of  for  this  purpose 
before  any  Act  of  Congress,  and  instead  of  having  "rights  of  way" 
they  were  mere  trespassers  upon  the  public  domain  of  the  United 

3  As   stated  by  Mr.   F.   H.   Peters,  conflicting  rights  under  the  Irrigation 

Commissioner    of    Irrigation    for    the  Act,  and  to  mj  knowledge  the  appel- 

Provinces  of  Alberta  and  Saskatche-  late  courts  have'  had  no   occasion  to 

wan,  Canada,  in  a  letter  to  the  author  construe  the  provisions  of  the  Act. ' ' 
under  date  of  March  20,  1912:     "I  i  For  history  of  doctrine,  see  Sees, 

would -also   say   that   there   has   been  595-628, 
practically  no  litigation  arising  over 
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States.  The  only  sanction  to  these  acts  was  the  forbearance  of  the 
General  Government,  and  the  local  regulations  and  customs  of  the 
miners  as  enforced  and  moulded  by  the  courts,  and  the  legislation 
of  the  States  and  Territories  wherein  these  customs  prevailed.  So 
when  Congress  came  to  take  steps  relative  to  the  disposal  of  its 
public  lands  to  the  miners  and  settlers,  it  found  many  of  them 
already  in  the  possession  of  appropriators  of  water  and  in  use  for 
their  ditches  and  canals  for  conducting  the  water.  And  although 
they  were  held  by  no  legal  title,  Congress  felt  bound  to  and  did 
recognize  them.  As  held  by  the  Supreme  Court  of  the  United 
States,  by  an  opinion  rendered  by  Mr.  Justice  Miller,  they  were 
rights  which  the  Government  had,  by  its  conduct,  recognized  and 
encouraged,  and  was  bound  to  protect  before  the  passage  of  the 
Act  of  1866.2  This  subject,  however,  has  been  fully  discussed  in 
a  previous  chapter  of  this  work  upon  the  subject  of  the  history  of 
the  Arid  Region  Doctrine  of  appropriation.^ 

§  931.  Act  of  Congress  of  1866  the  first  Act  granting  rights  of 
way. — In  1866  Congress  passed  the  first  Act  which  recognized  the 
rights  of  way  for  ditches  and  canals  over  the  public  domain  of  the 
United  States,  which  had  theretofore  been  held  without  title,  ^  by 
providing  that,  in  connection  with  the  water  rights  therein  granted,^ 
' '  and  the  right  of  way  for  the  construction  of  ditches  and  canals  for 
the  purposes  herein  specified  is  acknowledged  and  confirmed;  but 
whenever  any  person,  in  the  construction  of  any  ditch  or  canal, 
injures  or  damages  the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or  damage  shall  be  liable 
to  the  party  injured  for  such  injury  or  damage."  ^ 

2  Broder   v.   Natoma   etc.   Co.,   101  8  See  Chap.  32,  Sees.  595-626. 

U.  S.  274,  25  L.  Ed.  790,  50  Cal.  621.  l  That  there  was  no  title  to  rights 

See,  also,   Atchison  v.   Peterson,   1  of  way  at  first,  see  Sec.  930. 

Mont.  561;  Id.,  87  U.  S.  20  Wall.  507,  2  As  to  the  water  rights  granted  in 

22   L.   Ed.   414,    1   Morr.   Min.   Eep.  the  Act,  see  Sees.  611-619. 

583 ;  Basey  v.  Gallagher,  87  U.  S.  20  3  See   7   Eed.   Stat.   Ann.,   1905,  p. 

Wall.    670,   22   L.   Ed.   452,   1    Morr.  1090;   2  XT.  S.  Comp.  Stat.,  1901,  p. 

Min.  Eep.  688;  Forbes  v.  Gracey,  94  1437;    Eev.    Stat.   U.   S.,   See.   2339; 

tr.    S.    762,    24   L.    Ed.    313 ;    Jenni-  Act  of  July  26, 1866, 14  Stat.  L,,  Chap, 

son  T.  Kirk,  98  U.  S.  453,  25  L.  Ed.  262,  p.  253,  See.  9. 

240,  4  Morr.  Min.  Eep.  504.  See,  also,  Sees.  611-619. 

See,  also.  Sees.  611-619. 
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This  provision  was  inserted  in  the  Act  of  Congress  of  that  date, 
providing  for  the  disposal  of  the  mineral  lands  of  the  United  States, 
and  we  have  related  in  a  previous  portion  of  this  work  as  to  how  it 
came  to  be  passed.*  This  provision  in  and  of  itself  was  sufficient 
to  give  title  to  rights  of  way  for  all  ditches  and  canals,  the  vested 
right  to  which  had  accrued  at  the  time  of  the  passage  of  the  Act. 
In  fact,  the  Supreme  Court  of  the  United  States,  in  construing 
the  provisions  of  the  Act  of  1866,  before  its  amendment,  held  that 
this  Act  alone,  as  to  all  ditches  in  existence  before  or  at  the  date 
of  its  passage,  "was  an  unequivocal  grant  of  the  right  of  way,  if  it 
was  no  more. ' '  ^  And  when  the  Government  came  to  sell  the  lands 
through  which  the  ditches  and  canals  had  been  constructed,  the 
grantees  took  the  title  subject  to  the  rights  of  way  which  had  vested 
and  accrued  prior  to  their  inception  of  title  to  the  land.®  This 
was  a  consequence  which  naturally  followed  from  the  well-settled 
law  of  conveyancing ;  and  although  there  was  no  reservation  clause 
in  the  Government  patents  prior  to  those  issued  after  the  Act  of 
1870,  wherever  the  title  of  the  United  States  to  any  portion  of  the 
public  domain  was  thus  burdened  the  same  burden  would,  on 
general  principles,  accompany  the  title,  if  transferred  to  any  sub- 
sequent or  private  owner.  Therefore,  whoever  succeeded  to  the 
title  of  the  United  States,  through  any  mode  of  acquisition  or  con- 
veyance, would  acquire  the  title  subject  to  the  same  servitude  which 
before  existed  in  favor  of  the  owner  of  the  ditch  or  canal.'^     But 

i  For  history   of   the   Arid   Eegi&n  Sharai,    8    Idaho    378,    69   Pac.    Eep. 

Doctrine   of   appropriation,   see   Sees.  111. 

595-626.  One  who  enters  on  public  land  and 

5  "  As  to  the  canal  of  the  defend-  constructs  a  pipe  line  thereon,  under 

ant:  so  far  as  it  ran  through  the  land  a  claim  of  ownership  of  a  water  right, 

of  the  United  States,  at  the  date  of  is  entitled  to  the  protection  afforded 

this  Act  it  was  an  unequivocal  grant  vested  ditch  and  water  rights  by  the 

of   the   right   of   way,   if   it   was   no  Act   of  ,  Congress    of    July   26,    1866. 

more.     As  the  plaintiff 's  right  com-  San  Jose  etc.  Co.  v.  San  Jose  E.  Co., 

menced  subsequent  to  this  statute,  as  189  U.  S.  177,  47  L.  Ed.  765,  23  Sup. 

to  the  lands  patented  to  him  and  his  Ct.  Eep.  487;   affirming  Id.,  129  Cal. 

brother,  he  took  the  title  subject  to  673,  62  Pac.  Eep.  269. 

this  right  of  way  and   can   not   now  6  As    to    the   inception    of   title   to 

disturb   it."     Broder  v.   Natoma   W.  land  acquired   from  the  Government, 

Co.,  101  U.  S.  274,  25  L.  Ed.  790 ;  af -  see  Sec.  445. 

firming  50  Cal.  621.  7  Pomeroy  on  Eiparian  Eights,  Sees. 

See,  also,  Tynon  v.  Despain,  22  Colo.  16,  25 ;  Lux  v.  Haggin,  69  Cal.  255,  4 

240,   43    Pac.    Eep.    1039;    Childs   v.  Pac.  Eep.  919,  10  Pac.  Eep.  674;  Os- 
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owing  to  the  fact  of  the  difference  of  opinion  of  the  courts  in  con- 
struing the  Act  as  to  whether  it  related  only  to  the  rights  which  had 
vested  and  accrued  at  the  time  of  its  passage  or  was  prospective  in 
its  operation,  a  subject  which  has  long  since  become  obsolete  as  far 
as  any  extended  discussion  needed  here  is  concerned,*  Congress,  as 
we  shall  see  in  the  next  section,  afterward  amended  the  Act.^ 

§  932.  Act  of  1870  amending  Act  of  1866.— Four  years  after  the 
Act  of  1866  was  passed,  owing  to  the  uncertainty  stated  in  the 
previous  section,^  Congress,  by  the  Act  of  July  9, 1870,  amended,  or 
rather  supplemented,  the  first  Act  by  providing:  "All  patents 
granted,  or  pre-emption  or  homesteads  allowed,  shall  be  subject  to 
any  vested  and  accrued  water  rights,  or  rights  to  ditches  and  reser- 
voirs used  in  connection  with,  such  water  rights,  as  may  have  been 
acquired  under  or  recognized  by  the  preceding  section.  "^  This 
latter  Act  has  been  construed  to  be  simply  declaratory  or  explana- 
tory of  the  terms  of  the  provisions  of  the  Act  of  1866.3  Our  own 
opinion,  however,  is  that  this  is  not  the  proper  construction  of  the 
Act.  It  not  only  explains  the  old  Act  of  1866,  but  it  also  adds  con- 
siderably to  it  and  to  its  scope.  It  provides  that  "all  patents 
granted,"  etc.,  shall  be  subject  to  any  vested  and  accrued  water 
rights  or  rights  of  way,  and  npt  only  those  which  had  vested  and 
accrued  at  the  time  the  Act  was  passed,  but  also  those  which  might 
vest  and  accrue  in  the  future  and  prior  to  the  granting  of  the 
patents,  or  rather,  as- has  been  construed  by  the  courts  prior  to  the 

good  V.   El  Dorado  W.  Co.,   56  Cal.  2340;  Act  of  July  9,  1870,  Chap.  235; 

571,   5   Morr.   Min.   Eep.   37;    Copp's  16  Stat.  L.  218. 

Mining  Deo.,  1873,  1874.  For  full  text  of  Sees.  2339,  2340, 

However,  after  the  lands  have  been  see  Sees.   611,  615. 

withdrawn  from  the  public  lands,  such  See,   also,   Sees.   611-620. 

burden   can   not  be   added  to   or  in-  3  See  Black's  Pomeroy  on  Biparian 

creased.      Campbell    v.    Flannery,    32  Eights,  1893,  Sec.  28. 

Mont.  119,  79  Pao.  Eep.  702,  80  Pac.  See,  also,  Bouvier,  Sub.,  "Declara- 

Eep.  240.  tory. "     Something  which  explains  or 

8  See  Sees.  813-815.  ascertains  what  was  before  uncertain 

9  See  See.  932.  or   doubtful;    as,   a   declaratory   stat- 

1  See  Sec.  931.  ute,   which  is   one  passed  to  put  an 
See,  also,  Sees.  611-619.  end  to  a  doubt  as  to  what  the  law 

2  See   7   Fed.   Stat.   Ann.,   1905,   p.      is,  and  which  declares  what  it  is  and 
1096 ;   2  U.  S.  Comp.  Stat.,  1901,  p.      what  it  has  been.    1  Bla.  Com.  86. 
1437;    Eev.    Stat.    U.    S.,    1878,    Sec. 
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inception  of  the  right  upon  which  a  patent  was  afterward  granted.* 
At  least,  this  has  been  the  construction  of  the  Land  Department 
and  the  courts  since  the  supplemental  Act  of  1870  was  passed,  and 
all  patents  from  the  Government  which  have  been  issued  since  the 
Act  of  1870  went  into  effect  contain  the  following  reservation 
clause :  ' '  Subject  to  any  vested  and  accrued  water  rights  for  min- 
ing, agriculture,  manufacturing,  or  other  ^purposes,  and  rights  to 
ditches  and  reservoirs  used  in  connection  with  such  water  rights 
as  may  be  recognized  and  acknowledged  by  the  local  customs,  laws, 
and  decisions  of  courts."  It  wilLbe  noticed  that  this  clause  em- 
bodies the  substance  of  both  the  ninth  section  of  the  Act  of  1866 
and  that  of  1870.  And  although  the  grant  to  the  rights  to  the 
water  and  the  rights  of  way  would  have  been  as  absolute,  and  the 
patentee  would  have  taken  the  title  subject  thereto,  had  the  clause 
quoted  not  been  inserted  in  the  patents,  ^  however,  it  was 
thought  best  by  the  Land  Department  that  the  clause  be  inserted 
to  remove  all  misapprehensions  between  the  owners  of  such  rights 
and  the  patentees  of  the  land.  The  interpretation  given  the  Act 
of  1870  by  the  General  Land  OflSce  is  explained  in  the  letter  of 
Commissioner  Drummond,  dated  March  21, 1872,  a  portion  of  which 
letter  is  quoted  in  our  note.^ 

4  For   the   inception   of   rights    to  teenth  section  of  the  amendatory  Act 

patent,  see  Sec.  445.  of  July  9,  1870,  I  am  satisfied  that 

For   the    doctrine   of   relation,   see  the  rights  to  the  use  of  the  water  for 

Sees.  742-756.  mining,   manufacturing,    agricultural, 

B  This  is  the  rule  relative  to  pat-  or  other  purposes,  and  rights  for  the 
enting  lands  granted  by  a  State,  where  construction  of  ditches  and  canals, 
the  rights  of  way  are  allowed  over  used  in  connection  with  such  water 
State  lands,  or  which  had  vested  and  rights,  are  fully  protected  by  law;  yet, 
accrued  under  the  laws  of  the  United  in  order  that  all  apprehensions  that 
States  prior  to  the  grant  of  the  lands  might  exist  between  the  holder  or 
to  the  State.  See  Parkersvdjle  Drain-  claimant  of  such  right  and  such  pat- 
age  bist.  V.  Wattier,  48  Ore.  332,  86  entee  might  be  set  at  rest,  it  was  de- 
Pac.  Bep.  775;  Carson  v.  Gentner,  33  termined  in  all  patents  hereafter 
Ore.  512,  52  Pac.  Eep.  506,  43  L.  E.  granted  in  mineral  regions  of  the 
A.  130;  Jones  v.  Adams,  19  Nev.  78,  United  States  to  insert  an  additional 
6  Pac.  Bep.  442,  3  Am.  St.  Bep.  788;  clause  of  condition,  expressly  proteot- 
Isaacs  V.  Barber,  10  Wash.  124,  38  ing  and  reserving  such  water  rights, 
Pae.  Bep.  871,  30  L.  E.  A.  665,  45  and  making  the  patent  subject 
Am.  St.  Eep.  772.  thereto,  the  same    as    before    it    was 

6  "Although  from  an  examination  granted."     See  Copp's  U.  S.  Mineral 

of   the   ninth   section   of   the   mining  Lands,  2d  Ed.,  p.  84. 
Act  of  July  26,  1866,  and  the  seven- 
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§  933.  Construction  of  Acts  of  1866  and  1870— Priority  gov- 
erns.— The  Acts  of  Congress  of  1866  and  1870,  in  addition  to  the 
granting  rights  to  the  use  of  water  by  appropriation,  i  consti- 
tute a  continuing  grant  of  rights  of  way  for  the  ditches,  canals,  and 
reservoirs,  or  other  works  necessary,  where  the  possession  of  the 
same  is  prior  in  time  to  the  possession  of  the  land  through  which 
they  run.  In  other  words,  it  was  the  intention  of  Congress,  as 
indicated  by  these  Acts,  to  give  the  owners  of  water  rights  the  right 
of  way  over  the  public  domain  for  the  construction  of  the  works 
necessary  to  make  the  water  available  for  use.  The  grant  of  the 
right  to  use  the  water  would  have  been  worthless,  had  not  the  grant 
for  the  rights  of  way  accompanied  it.^ 

In  a  Colorado  case  it  was  held  that  Sections  2339,  2340,  of  the 
Eevised  Statutes  of  the  United  States  are  a  recognition  of  the  legal- 
ity of  water  rights  given  by  local  customs  and  laws  and  the  lands 
granted  to  the  Pacific  railroads  under  the  Pacific  Railway  Acts  are 
subject  to  such  rights.  And  the  Court  said :  "As  to  lands  granted 
under  the  provisions  of  the  Pacific  Railroad  Acts,  which  are  pre- 
cisely the  same  in  the  case  at  bar  as  in  that  case,^  it  was  also  held 
that  under  the  reservation  clause  of  the  Act  of  July  2,  1864,  the 
railway  company  took  the  lands  therein  granted  subject  to  'other 
lawful  claims.'  Under  the  Act  of  1866  it  was  held  that  whenever 
the  United  States  Government  had,  by  its  conduct,  recognized  and 
encouraged  such  rights  to  the  use  of  water  for  agricultural  pur- 
poses, and  the  right  of  way  for  the  construction  of  ditches  therefor, 
as  were  recognized  and  acknowledged  by  the  local  customs,  laws, 
and  the  decisions  of  the  courts,  the  Government  was  bound,  even 
before  the  passage  of  the  Act,  to  protect  those  persons  in  whom 
such  rights  became  vested.  Under  the  Pacific  Railroad  Acts  it  was 
held  that  when  such  lawful  claims  as  the  right  of  way  for  ditches 
for  agricultural  purposes  had  been  so  recognized  by  the  Govern- 
ment, the  grant  to  the  railway  company  of  lands  under  that  Act 
was  subject  to  such  lawful  claims,  and  that  such  lawful  claims  are 

1  For  the  construction  of  the  Acts  2  Noteware  t.  Stearns,  1  Mont.  311, 

as  relating  to  water  rights,  see  Sees.  4  Morr.  Min.  Eep.  650. 

611-620.  3  Broder  v.  Natoma  "Water  Co.,  101 

For  the  Acts  themselves,  see  Sees.  V.  S.  274,  25  L.  Ed.  790;   affirming 

611,  615.                                               '  50  Cal.  621. 
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unaffected  by  the  grant."  *  But  in  order  to  take  advantage  of  the 
portion  of  the  law  granting  rights  of  way  for  the  purposes  men- 
tioned in  the  Acts,  the  appropriator  must  first  have  acquired  a 
right  to  water  which  may  be  conveyed  through  his  ditch  or  canal  for 
which  the  right  of  way  is  claimed.  As  it  is  only  the  right  to,  or 
the  right  of  way  for,  such  ditches,  canals,  or  reservoirs  as  are  used 
in  connection  with  a  vested  water  right  that  the  owner  of  the  latter 
can  successfully  claim.  Therefore,  unless  the  claimant  to  the  right 
of  way  first  acquires  a  vested  and  accrued  water  right,  he  is  not 
entitled  to  an  easement  over  the  public  lands  for  his  ditch,  canal, 
or  other  works.  ^  But  with  this  condition  complied  with,  the  right 
of  way  over  the  public  lands  is  given  by  the  Act,  and  there  is  no 
need  of  condemnation  proceedings.^ 

In  this  case,  as  in  others  involving  the  Arid  Region  Doctrine  of 
appropriation,  priority  of  the  respective  rights  governs  and  gives 
the  one  who  was  first  in  time  the  superior  right  to  the  land  covered 
by  such  right  of  way.'^ 


4  Tynon  v.  Despain,  22  Colo.  240,  43 
Pac.  Eep.  1039.  ^ 

See,  also,  Childs  v.  Sharai,  8  Idaho 
378,  69  Pao.  Bep.  Ill,  where  it  was 
held  that,  where  a  citizen  settles  upon 
a  part  of  the  unsurveyed  lands  of  the 
United  States,  and  has  peaceable  pos- 
session thereof,  and  constructs  a  ditch 
across  the  same,  he  secures  the  right 
of  way  therefor,  although  such  land, 
when  afterward  surveyed,  is  found  to 
be  in  the  grant  of  a  railway  company. 

See,  also,  MafEet  v.  Quine,  93  Fed. 
Eep.  347. 

5  Nippel  V.  Forker,  26  Colo.  74,  56 
Pac.  Eep.  577,  af&nning  Id.,  9  Colo. 
App.  106,  47  Pac.  Eep.  766 ;  Clear  Cr. 
etc.  Co.  V.  Kilkenny,  5  Wyo.  38,  36 
Pac.  Eep.  819,  where  it  is  said:  "The 
inception  of  the  water  right  of  plain- 
tiff, without  which  no  right  of  way 
for  the  irrigation  ditch  to  carry  the 
water  could  exist,  arose,"  etc. 

6  Hobart  t.  Ford,  6  Nev.  77. 


For  rights  of  way  by  eminent  do- 
main, see  Sees.  1059-1098. 

Also  that  the  proof  of  a  water 
right  is  not  necessary  in  condemna- 
tion proceedings,  see  Sec.  1074. 

7  See  doctrine  of  relation,  Sees.  753- 
756. 

For  conflict  of  rights  between  appro- 
priators  and  Congressional  grantees, 
Chap.  43,  Sees.  804-809. 

For  appropriation  as  against  ripa- 
rian rights,  see  Chap.  44,  Sees.  810- 
823. 

"In  harmony  with  the  above  pro- 
visions, patents  granted  under  the  tim- 
ber and  stone  law  state  that  the  grant 
is  subject  to  any  vested  and  accrued 
water  rights  for  mining,  agricultural, 
manufacturing,  or  other  purposes,  and 
rights  to  ditches  and  reservoirs  used 
in  connection  with  such  water  rights  as 
may  be  recognized  and  acknowledged 
by  the  local  customs,  laws,  and  de- 
cisions of  courts."  John  H.  Parker, 
40  Land  Dec.  431. 
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§  934.  Construction  of  Acts  of  1868  and  1870— Effect  of  Acts.— 
By  these  two  Acts  Congress  recognized,  as  far  as  the  public  lands 
were  concerned,  all  those  rights  which  had  been  acquired  prior  to 
their  passage,  and  also  provided  for  the  acquisition  of  similar 
rights  in  the  future,  both  as  to  water  rights  and  also  the  rights  of 
way  over  the  public  domain  for  the  construction  of  ditches  and 
canals  or  other  works  to  make  the  water  available  for  use.^  There- 
fore, these  two  Acts  of  Congress  have  been  construed  as  prospective 
in  their  operation,  in  the  sense  ftiat  they  do  not  in  any  manner 
qualify  or  limit  the  effect  to  those  patents  issued  before  their  pas- 
sage, but  relate  to  all  rights  of  way  over  the  public  domain  which 
were  prior  in  time  to  the  inception  of  any  rights  of  settlers  or  others 
to  title  to  the  land  in  the  future,  after  the  passage  of  the  Acts,  as 
well  as  to  all  rights  to  rights  of  way  which  had  vested  and  accrued 
prior  to  their  passage.^  And  all  parties  whose  inception  to  title  to 
land  afterward  patented  to  them  by  the  Government  was  or  is  sub- 
sequent to  the  actual  construction  of  ditches,  canals,  or  reservoirs, 
or  the  inception  of  the  right  to  construct  these  works,  take  the  title 


1 ' '  The  Government  enacts  that  any 
one  may  go  upon"  its  publie  lands  for 
the  purpose  of  procuring  water,  dig- 
ging ditches  for  canals,  etc.,  and 
when  rights  have  become  vested  and 
accrued  which  are  recognized  and  ac- 
knowledged by  the  local  customs,  laws, 
and  decisions  of  courts,  such  rights 
are  acknowledged  and  confirmed." 
Bear  Lake  etc.  Co.  v.  Garland,  164 
U.  S.  1,  41  L.  Ed.  327,  17  Sup.  Ct. 
Eep.  7;  affirming  Id.,  9  Utah  350,  34' 
Pao.  Eep.  368;  Telluride  etc.  Co.  v. 
Eio  Grande  W.  E.  Co.,  175  U.  S.  639, 
44  L.  Ed.  305,  20  Sup.  Ct.  Eep.  245; 
dismissing  Id.,  16  Utah  125,  51  Pac. 
Eep.  146;  Same  v.  Same,  187  U.  8. 
569,  47  L.  Ed.  307,  23  Sup.  Ct.  Eep. 
178 ;  dismissing  Id.,  23  Utah  22,  63 
Pac.  Eep.  995;  Noteware  v.  Stearns,  1 
Mont.  311,  4  Morr.  Min.  Eep.  650; 
Tynon  v.  Despain,  22  Colo.  240,  43 
Pac.  Eep.  1039;  Ada  Co.  etc.  Co.  v. 
Farmers'  C.  Co.,  5  Idaho  793,  51  Pao. 


Eep.  990,  40  L.  E.  A.  485;  Shoe- 
maker V.  Hatch,  13  Nev.  261;  Childs 
v.  Sharai,  8  Idaho  378,  69  Pac.  Eep. 
Ill;  Miller  v.  Douglass,  7  Ariz.  41, 
60  Pao.  Eep  722. 

For  the  Arid  Eegion  Doctrine  of  ap- 
propriation, see  Chap.  31,  Sees.  585- 
594. 

For  the  history  of  the  doctrine,  see 
Chap.  32,  Sees.  595-626. 

For  the  construction  of  the  two 
Acts  as  relating  to  the  appropriation 
of  waters,  see  Sees.  611-620. 

2  "  The  Act  of  Congress  of  July  26, 
1866,  is  prospective  in  its  operation." 
Union  M.  &  M.  Co.  v.  Ferris,  2  Sawy. 
176,  Fed.  Cas.  No.  14,371,  8  Morr. 
Min.  Eep.  90;  Broder  v.  Natoma  M. 
Co.,  101  U.  S.  274,  25  L.  Ed.  790; 
affirming  50  Cal.  621;  Basey  v.  Gal- 
lagher, 87  U.  S.  20  WaU.  670,  22  L. 
Ed.  452,  1  Morr.  Min.  Eep.  683 ;  Bea- 
ver Brook  Ees.  etc.  Co.  v.  St.  Vrain 
etc.  Co.,  6  Colo.  App.  130,  40  Pac. 
Eep.  1066. 
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to  the  land  subject  to  the  burden  of  such  easements.^  And  the  land 
is  subject  to  the  same  servitude  in  the  hands  of  a  transferee  that  it 
was  in  the  hands  of  the  original  patentee.*  But  the  owner  of  an 
irrigation  ditch  constructed  over  public  land  never  has  the  title  in 
fee  to  it,  but  a  conditional  easement,  which  will  be  defeated  by  his 
failure  to  use  it  for  the  original  purpose  for  which  it  was  obtained.^ 
Where  an  appropriator  has  become  entitled  to  a  right  of  way  for  his 
canal,  he  has  a  possessory  right  or  interest  in  the  land  at  the  time 
of  the  inception  of  his  r^ght,  which  becomes  absolute  by  the  subse- 
quent construction  of  the  works,  provided  that  the  construction  is 
prosecuted  with  all  due  and  reasonable  diligence  to  completion.^ 
But  there  must  be  something  more  than  the  mere  filing  of  a  claim 
for  or  taking  possession  of  land  for  a  right  of  way  and  staking  out 
the  line  of  the  canal  to  be  constructed  over  the  land.  The  works 
must  be  constructed  with  reasonable  diligence.'^  Under  these  stat- 
utes no  right  or  title  to  land,  or  the  right  of  way  over  or  through 
the  same,  vests  as  against  the  Government,  in  the  party  entering 
upon  possession  from  the  mere  fact  of  such  possession,  unaccom- 
panied by  the  performance  of  any  labor  thereon.* 


8  For  the  inception  of  title  to  lands, 
see  Sec.  445. 

For  the  doctrine  of  relation,  see 
Sees.   742-756. 

See,  also,  Jennison  t.  Kirk,  98  IT.  S. 
453,  25  L.  Ed.  240,  4  Morr.  Min.  Eep. 
504;  Broder  v.  Natoma  W.  Co.,  101 
U.  S.  274,  25  L.  Ed.  790;  affirming  50 
Cal.  621;  San  Jose  etc.  Co.  v.  San 
Jose  K.  Co.,  189  U.  S.  177,  47  L.  Ed. 
765,  23  Sup.  Ct.  Eep.  487;  affirming 
Id.,  129  Cal.  673,  62  Pac.  Eep.  269; 
Ada '  County  etc.  Co.  v.  Farmers '  C. 
Co.,  5  Idaho  793,  51  Pae.  Eep.  990,  40 
L.  E.  A.  485;  Tuolumne  Con.  M.  Co. 
V.  Maier,  134  Cal.  583,  66  Pac.  Eep. 
863,  21  Morr.  Min.  Eep.  678;  Shoe- 
maker V.  Hatch,  13  Nev.  261;  Miller 
V.  Douglass,  7  Ariz.  41,  60  Pae.  Eep. 
722;  Wutehumna  W.  Co.  v.  Pogue,  151 
Cal.  105,  90  Pac.  Eep.  362;  Farmers' 
etc.  Co.  V.  Moon,  22  Colo.  560,  45 
Pae.  Eep.  437. 

104 — Kin.  on  Irr. 


4  Denver  etc.  Co.  v.  Dotson,  20  Colo. 
304,  38  Pac.  Eep.  322;  Tynon  v.  De- 
spain,  22  Colo.  240,  43  Pac.  Eep.  1039. 

5  Lehi  Irr.  Co.  v.  Moyle,  4  Utah  327, 
9  Pac.  Eep.  867. 

6  Jarvis  v.  State  Bank,  22  Colo.  309, 
45  Pac.  Eep.  505,  55  Am.  St.  Eep.  129. 

The  staking  out  of  a  line  of  canal, 
if  the  work  is  diligently  prosecuted 
to  completion,  is  the  inception  of  a 
right  of  way.  Conger  v.  Weaver,  6 
Cal.  548,  65  Am.  Dec.  528,  1  Morr. 
Min.  Eep.  594. 

1  For  reasonable  diligence,  see  Sees. 
733-741. 

8  Bear  Lake  etc.  Co.  v.  Garland,  164 
U.  S.  1,  41  L.  Ed.  327,  17  Sup.  St. 
Eep.  7;  affirming  Id.,  9  Utah  350,  34 
Pae.  Eep.  368;  Sullivan  v.  Northern 
Spy  M.  Co.,  11  Utah  438,  40  Pae. 
Eep.  709,  30  L.  E.  A.  186. 
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But,  as  is  the  case  in  all  controversies  involved  in  the  Arid  Ee- 
gion  Doctrine  of  appropriation,  priority  of  rights  give  the  superior 
title  in  matters  involving  rights  of  way,  as  well  as  to  the  right  to 
the  use  of  the  waters  conveyed  thereover.  As  was  said  in  a  recent 
Wyoming  case:^  "In  the  ease  before  us  the  ditch,  having  been 
constructed  and  in  actual  use  over  and  across  the  southeast  quar- 
ter of  the  southeast  quarter  of  Section  eighteen,  while  it  was  un- 
occupied public  land  of  the  United  States,  and  used  continually 
thenceforth  as  a  conduit,  must,  we  think,  be  held  to  be  a  vested 
right  within  the  provisions  of  Sections  2339  and  2340,  supra,  as 
against  one  who  is  not  in  a  position  to  dispute  the  water  right  and 
deraigns  title  by  grant  from  the  Government  thereafter.  In  Broder 
V.  Natoma  Water  &  M.  Co.  i°  it  was  held  that  the  owners  of  a  ditch 
located  on  public  land  and  in  actual  use  will  be  protected  against 
subsequent  entrymen.  There  are  numerous  decisions  to  the  effect 
that  if  an  appropriator  is  first  in  time  with  reference  to  possession 
and  use  as  compared- with  the  date  of  an  entry  made,  the  rights  of 
the  entryman  are  junior  and  inferior. "  ^^  And  if  a  settler  is  in  pos- 
session under  any  of  the  laws  for  the  acquisition  of  a  title  to  the 
land,  he  has  such  a  title  as  will  enable  him  to  recover  damages  for 
the  construction  of  a  ditch  across  his  property  before  he  obtains 
his  patent.  ^2  This  is  also  the  case  where  the  possession  of  a  mining 
claim  is  held  under  the  Federal  laws,  providing  for  such  posses- 
sion. ^^  And  in  cases  of  this  nature,  in  order  to  acquire  a  right 
of  way  over  the  land,  it  must  be  done  in  some  method  known  to  law 
for  the  acquisition  of  such  rights  over  private  lands,  and  discussed 

0  Chicago   etc.  B.  Co.  v.  McPhilla-  wood  Ditch  Co.  v.  Thom,  39  Mont.  115, 

mey,  "Wyo.  ,  118  Pao.  Kep.  101  Pac.  Eep.  825,  104  Pac.  Rep.  281. 

682.  12  Culbertson  etc.  Co.  v.  Olander,  51 

10  101  TJ.  8.  274,  25  L.  Ed.  790,  af-  Neb.  539,  71  N.  W.  Eep.  298;  Clear 
finning  50  Cal.  621.  Creek  Land  &  D.  Co.  v.  Kilkenny,  5 

11  Citing  Brosnan  v.  Harris,  39  Ore.  Wyo.  38,  36  Pac.  Eep.  819;  McGuire 
148,  65  Pac.  Eep.  867,  54  L.  E.  A.  v.  Brown,  106  Cal.  660,  670,  39  Pac. 
628,  87  Am.  St.  Eep.  649;  Smith  v.  Eep.  1060,  30  L.  E.  A.  384;  Prentice 
Hawkins,  110  Cal.  122,  42  Pac.  Eep.  t.  McKay,  38  Mont.  114,  98  Pac.  Eep. 
453;   MafiEett  v.  Quine,  93  Fed.  Eep.  1081. 

347;  Id.,  95  Fed.  Eep.  199;  De  Neoo-  13  Jennison  v.  Kirk,  98  IT.  S.  453, 

chea  V.  Curtis,  80   Cal.  397,   20  Pac.  25   L.   Ed.    240,    4   Morr.    Min.   Eep. 

Eep.   563,   22   Pac.   Eep.    198;    South  504;    Noteware   v.    Stearns,    1   Mont. 

Yuba  Water  &  Min.  Co.  t.  Eosa,  80  311,  4  Morr.  Min.  Eep.  650. 
Cal.  333,  22  Pac.  Sep.  222;   Cotton- 


ACTS  OF   1866  AND   1870— EFFECT   OF   ACTS.  1651 

in  a  subsequent  chapter. i*  But  the  right  to  acquire  a  right  of  way 
for  a  ditch  across  the  public  land  can  not  be  disputed  by  one  who 
is  merely  in  possession  of  the  land  across  which  the  ditch  runs,  and 
who  takes  no  steps  to  perfect  his  title  to  the  land.^^ 

Such  being  the  rights  of  the  owner  of  a  right  of  way  for  ditches 
and  canals  over  the  public  lands  as  against  the  Government,  un- 
5oubtedly  these  rights  as  against  third  persons  are  acquired  by 
priority  of  possession,  and  the  Government  will  and  does  recognize 
such  rights  as  between  such  parties,  ^^  as  is  also  the  case  of  the 
rights  to  the  water  by  appropriation.^'^  As  was  said  by  the  Su- 
preme Court:  "But  in  order  to  establish  any  rights  under  the 
statute  it  was  incumbent  upon  the  defendants  to  prove  their  priority 
of  possession,  or  at  least  disprove  priority  on  the  part  of  the 
plaintiff.  The  question,  Who  had  acquired  this  priority  of  pos- 
session? was  not  a  Federal  question,  but  a  pure  question  of  fact, 
upon  which  the  decision  of  the  State  Court  was  conclusive. ' '  ^^ 
And,  therefore,  where  the  inception  of  the  title  to  the  land  is  prior 
to  the  inception  of  that  of  the  right  of  way  over  the  land,  the  abso- 
lute title  to  the  land  vests  in  the  patentee  and  is  subject  to  no  burden 
or  easement  for  the  right  of  way.^^    And  where  there  was  a  filing 

li  For  the  acquisition  of  rights  of  305,  20  Sup.  Ct.  Eep.  245 ;  dismissing 

way  over  private  lands,  see  Sees.  972-  Id.,  16  Utah  125,  51  Pae.  Eep.  146. 
993.  See,  also,  Same  v.  Same,  187  IT.  S. 

For     rights     of     appropriators    as  569,  47  L.  Ed.  307,  23  Sup.  Ct.  Rep. 

against  those  of  settlers,  see  Sees.  810-  178,   dismissing  Id.,  23  Utah  22,   63 

823.  Pae.  Eep.  995. 

For     rights     of     appropriators    as  i9  Nippel  v.   Forker,   9  Colo.   App. 

against    Congressional    grantees,    see  106,  47  Pao.  Eep.  766;  affirming  Id., 

Sees.   804-809.  9  Colo.  App.  106,  47  Pae.  Eep.  766, 

isKnoth   v.   Barclay,   8   Colo.   300,  26  Colo.  74,  56  Pae.  Eep.  577;  Sturr 

6  Pae.  Eep.  924;  Elvers  T.  Burbank,  y.   Beck,   133   U.   8.   541,   33   L.   Ed. 

13    Nev.    398;     Hobart    v.    Ford,    6  761,    10    Sup.   Ct.   Eep.    350;    United 

Nev.  77.  States   etc.   Co.  v.   Callages,   89  Fed. 

16  Bear  Lake  etc.  Co.  v.  Garland,  Eep.  770,  32  C.  C.  A.  470,  61  U.  S. 
164  U.  S.  1,  41  L.  Ed.  327,  17  Sup.  App.  13;  Jennison  v.  Kirk,  98  U.  S. 
Ct.  Eep.  7;  affirming  Id.,  9  Utah  350,  453,  25  L.  Ed.  240,  4  Morr.  Min. 
34  Pae.  Eep.  368;  Sullivan  v.  North-  Eep.  504;  Bybee  v.  Oregon  etc.  E. 
em  Spy  M.  Co.,  11  Utah  438,  40  Pae.  Co.,  139  U.  S.  663,  35  L.  Ed.  305, 
Eep.  709,  30  L.  E.  A.  186.  11   Sup.   Ct.   Eep.    641 ;    affirming   26 

17  For  rights  of  the  prior  appro-  Fed.  Eep.  586;  Atkinson  v.  "Washing- 
priator,  see  Sees.  776-782.  ton   Irr.   Co.,   44  Wash.   75,   86   Pae. 

18  Telluride  ete.  Co.  v.  Eio  Grande  Eep.  1123,  120  Am.  St.  Eep.  978. 
W.  B.  Co.,  175  U.  S.  639,  44  L.  Ed. 
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upon  the  land  for  a  pre-emption  entry,  which  was  afterwards  aban- 
doned, and  an  entry  made  for  the  same  land  under  the  homestead 
laws,  there  is  no  right  to  recover  damages  for  the  location  of  the 
ditch  which  was  prior  to  the  homestead  entry.^o 

It  is  held  by  the  Land  Department  that  Sections  2339  and  2340 
of  the  statutes  were  not  repealed  by  the  Act  of  March  3,  1891,  and 
the  priority  of  right  in  a  right  of  way  for  a  canal  is  protected  b^ 
the  pro\dsions  of  said  sections,  although  the  right  of  way  can  not 
be  approved  under  the  terms  of  the  Act  of  1891.21 

It  has  been  contended  that  the  rights  of  way  under  the  Acts  of 
1866  and  1870  were  repealed  and  superseded  by  the  Act  of  1891, 
but  this  contention  can  not  be  sustained.  This  subject,  however, 
wiE  be  discussed  in  another  section  of  this  part.22  In  a  recent 
decision  by  the  Secretary  of  the  Interior,23  it  was  held  that  the 
right  of  way  provision  of  the  Act  of  1866  never  applied  to  the 
acquisition  of  rights  of  way  for  power  purposes  either  upon  the 
reserved  or  unreserved  public  domain,  the  opinion  saying:  "The 
law  found  in  the  Revised  Statutes  under  Section  2339  constitutes 
merely  a  recognition  by  the  United  States  of  water  rights  acquired 
under  usage,  customs,  and  the  laws  of  the  State,  and  in  addition 
thereto  recognizes  the  rights  of  persons  acquiring  such  rights  to  go 
across  the  public  lands.  It  is  too  obvious  for  argument  that  in  1866, 
the  date  of  the  original  Act  constituting  this  law.  Congress  did  not 
contemplate  power  companies,  because  they  were  not  in  existence 
at  that  time." 

§  935.  Lands  once  entered  and  afterward  forfeited. — The  pro- 
visions for  rights  of  way  under  the  Acts  of  1866  and  1870  1  only 
apply  to  the  unreserved  public  lands  of  the  United  States.  They 
do  not  apply  to  the  reserved  lands  included  in  Indian,  forest,  park, 

20  Colorado  etc.  Co.  T.  Morris,  1  22  For  the  effect  of  Act  of  1891 
Colo.  App.  401,  29  Pae.  Kep.  302.            upon  the  Acts  of  1866  and  1870,  see 

21  For  rights  of  way  under  Act  of      See.  939. 

1891,  see  Sees.  937-945.  23  Kem   Eiver   Co.,    38   Land   Dec. 

See,  also,  Cache  Valley  Co.,  16  Land  302. 

Dec.  192 ;   Santa  Fe  Pac.  E.  Co.,  29  1  For  text  of  Acts,  see  Sees.  611, 

Land  Dee.  213.  615. 

See,  also,  Huerfaneo  Val.  ete.  Co.,  See,  also,  Sees.  611-620. 
10  Land  Dee.  171. 
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or  other  reserves,^  nor  do  they  apply  to  lands  which  have  been 
once  segregated  from  the  public  lands  of  the  United  States  by 
private  entries  under  some  of  the  public  land  laws. 

They  do  not  apply  to  Indian  reserves  until  the  title  of  occupancy 
by  the  Indians  has  been  extinguished  ^  and  the  lands  thrown  open 
to  settlement  as  a  part  of  the  public  lands.* 

.  After  lands  have  once  passed  into  private  ownership,  rights  of 
way  can  only  be  acquired  in  accordance  to  the  laws  of  the  State 
relating  to  the  acquisition  of  such  rights  over  private  lands,  and 
discussed  fully  in  a  subsequent  chapter.^  But,  upon  the  other 
hand,  where  lands  have  once  been  entered  and  either  forfeited  or 
abandoned,  they  again  become  public  lands  of  the  United  States 
and  subject  to  future  entry  the  same  as  though  no  entry  had  ever 
been  made  thereon.  And  it  is  immaterial  in  cases  of  this  nature 
whether  the  right  of  way  was  acquired  prior  or  subsequent  t»  the 
time  the  Government  was  reinvested  with  title  and  all  subsequent 
entrymen  or  owners  take  the  title  subject  to  such  rights  of  way  ovei 
the  same.^ 

§  936.  Reservations  in  patents  of  rights  of  way  for  ditches  and 
canals  constructed  by  the  Government — Act  of  August  30,  1890. — 
The  next  law  to  be  enacted  by  Congress  upon  the  subject  of  rights 
of  way  over  the  public  domain  is  to  be  found  as  Section  1  of  the 

2  For  rights  of  way  over  reserva-  For  prescription,  see  Sees.  986, 
tions,  see   Sees.   954-967.  1044,  1045. 

3  For  Indian  title  of  occupancy,  see  •  For  eminent  domain,  see  Sees.  987, 
Sees.  405,  415.  1059-1086. 

4  Sowards  v.  Meagher,  37  Utah  212,  6  See  San  Jose  Water  Co.  v.  San 
108  Pae.  Bep.  1112;  Morris  v.  Bean,  Jose  Land  Co.,  189  U.  S.  177,  47  L. 
146  Fed.  Eep.  432;  Id.,  159  Fed.  Eep.  Ed.  765,  23  Sup.  Ct.  Eep.  487;  affirm- 
651,  86  C.  C.  A.  519;  affirmed  in  221  ing  Id.,  129  Cal.  673,  62  Pao.  Eep. 
U.  S.  485,  55  L.  Ed.  821,  31  Sup.  269;  Le  Quime  t.  Chambers,  15  Idaho 
Ct.  Eep.  703;  Nevada  Ditch  Co.  v.  405,  98  Pac.  Eep.  415,  21  L.  E.  A., 
BeuDott,  30  Ore.  59,  45  Pac.  Eep.  472,  N.  S.,  76 ;  Maffett  v.  Quine,  93  Fed. 
60  Am.  St.  Eep.  777;  Story  v.  Wol-  347;  San  Dimas  etc.  Co.  v.  San  Jose 
verton,  31  Mont.  346,  78  Pac.  Eep.  etc.  Co.,  142  Cal.  583,  76  Pac.  Eep. 
589.  1128;    Easmussen   v.   Blust,    85    Neb. 

See,  also,  for  the  opening  of  Indian  198,  122  N.  W.  Eep.  862,  133  Am.  St. 
reservations,  Sec.  415.  Eep.  650;  reversing  on  rehearing  Id., 

s  For   rights   of   way   over   private      83  Neb.  678,  120  N.  W.  Eep.  184. 
lands  by  contract,  see  Chap.  52,  Sees, 
976-985. 
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Sundry  Civil  Appropriation  Act  of  August  30,  1890,  ^  which  Act 
is  as  follows : 

".  .  .  That  in  all  patents  for  lands  hereafter  taken  up  under 
any  of  the  land  laws  of  the  United  States  or  on  entries  or  claims 
validated  by  this  Act  west  of  the  one-hundredth  meridian,  it  shall 
be  expressed  that  there  is  reserved  from  the  lands  in  said  patent 
described  a  right  of  way  thereon  for  ditches  or  canals  constructed 
by  the  authority  of  the  United  Staies."  2 

It  will  be  noticed  by  the  provisions  of  the  Act  that  the  expression 
is  used  that  the  rights  of  way  are  reserved  "for  ditches  or  canals 
constructed  by  the  authority  of  the  United  States."  Although  no 
Act  was  passed  for  the  construction  of  ditches,  canals,  or  other 
works  by  the  Government  until  twelve  years  afterward,  when  the 
National  Reclamation  Act  was  passed,  it  is  evident  that  Congress, 
by  the  passage  of  the  Act  of  1890,  was  paving  the  way  for  National 
reclamation  of  lands  by  the  reservation  in  all  patents  of  rights  of 
way  for  ditches  and  canals,  which  the  Government  might  utilize  in 
the  future  when  such  a  reclamation  Act  should  be  passed.  This 
law  will  be  more  thoroughly  discussed  when  we  come  to  the  subject 
of  rights  of  way  for  irrigation  works  for  use  by  the  Government 
under  the  National  Reclamation  Act  of  1902.^ 

This  Act  is  construed  by  the  Secretary  of  the  Interior  in  the  reg- 
ulations issued  by  him  under  date  of  May  31,  1910,*  as  follows: 
"All  lands,  however,  taken  up  under  any  of  the  land  laws  of  the 
United  States  subsequent  to  October  2, 1888,  are  subject  to  the  right 
of  way  for  ditches  or  canals  constructed  by  the  authority  of  the 
United  States.^  All  entries  made  upon  the  lands  referred  to  are 
subject  to  the  following  proviso  of  the  Act  cited :  ^  "  Should  a  home- 
stead entry  embrace  land  that  is  needed  in  whole  or  in  part  for 
purposes  contemplated  by  said  proviso,  the  land  would  be  taken  for 

1  6  Fed.  Stat.  Ann.,  1905,  p.  508 ;  Green  v.  Wilhite,  14  Idaho  238,  93 
2  TJ.  S.  Comp.  Stat.,  1901,  p.  1570;  Pac.  Eep.  971;  United  States  v.  Min- 
26  Stat.  L.  391.  idoka  ete.  E.  Co.,  176  Fed.  Bep.  762. 

2  For  the  construction  of  this  Act,  3  See  Sees.  1235-1286. 
see   rights   of    way    for    works   eon-          4  38  Land  Dee.  620. 

structed  under  the  National  Eeclanm-  5  Act  of  August  30,  1890,  26  Stat, 

tion  Act,  Sees.  1263,  1264.  391;    circular    approved    hj    depart- 

See,  also,  Instructions,  32  Land  Dee.  ment  July  25,  1903. 

147;  Instructions,  36  Land  Dee.  482;  .  6  Quoting  Proviso,  supra. 
Green  v.  Wilhite,  160  Fed.  Eep.  755; 
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such  purpose,  and  the  entryman  would  have  no  claim  against  the 
United  States  for  the  same."  It  is  also  held  that  the  Act  applies 
to  Indian  allotments,  and  that  all  lands  allotted  after  the  Act  of 
August  30,  1890,  were  subject  to  the  reservation  provided  by  that 
Act,  to  be  expressed  in  the  patent  for  right  of  way  for  ditches  or 
canals  constructed  by  the  authority  of  the  United  StatesJ 

It  was  held  by  the  Idaho  Supreme  Court  ^  that  the  Act  in  ques- 
tion in  reserving  to  the  Government  an  easement  for  ditches  and 
canals  over  the  lands  therein  named  does  not  apply  to  railroad 
grants  for  rights  of  way  acquired  under  the  provisions  of  the  Act 
of  March  3,  1875.  And  the  Court  said:  "When  we  come  to  con- 
sider the  language  of  the  Act  itself,  we  find  that  all  its  terms  have 
special  reference  to  lands  'taken  up'  and  lands  on  which  'entries' 
are  made  and  for  which  'patents'  are  issued.  All  these  terms  indi- 
cate a  purpose  to  deal  with  lands  to  which  the  Government  grants 
the  absolute  fee  and  which  are  conveyed  in  quantity  or  bulk  by 
legal  subdivisions,  and  indicate  no  purpose  to  refer  to  special  and 
qualified  estates  or  easements  granted  by  Congress  for  definite  and 
specific  purposes. ' '  ^ 

§  937.  Bight  of  way  through  public  lands  and  reservations  to 
canal  or  ditch  companies  for  irrigation — ^Act  of  March  3,  1891. — 
But  Congress  did  not  let  the  matter  of  rights  of  way  for  ditches 
and  canals  for  the  purpose  of  irrigation  rest  with  the  Acts  of  1866 
and  1870,  which  we  have  discussed  in  our  previous  sections. ^  By 
Sections  18  to  21  of  the  Act  of  March  3, 1891,  "An  Act  to  repeal  the 
timber-culture  laws,  and  for  other  purposes,  "2  Congress  provided 
as  follows : 

"Section  18.  That  the  right  of  way  through  the  public  lands 
and  reservations  of  the  United  States  is  hereby  granted  to  any  canal 
or  ditch  company  formed  for  the  purpose  of  irrigation  and  duly 

7  Clement  Ironshields,  40  Land  Dee.  Eio  Grande  R  Co.,  150  TJ.  S.,  37 
28.  L.  Ed.  975,  14  Sup.  Ct.  Rep.  11. 

8  Minidoka  &  S.  W.  R.  Co.  v.  Wey-  1  See  Sees.  611-620,  931-934. 
mouth,  19  Idaho  234,  113  Pae.  Rep.  2  6  Fed.  Stat.  Ann.,  1905,  p.  508; 
454.  2  tr.   S.  Comp.  Stat.,  1901,  p.   1570; 

9  See,  also.    Green    v.    "Wilhite,   14  26  Stat.  L.  1101,  Sees.  18-21. 

Idaho  238,  93  Pae.  Rep.  971;  United         That  this  Act  confirmed  the  doctrine 
States  V.  Minidoka  etc.  Co.,  176  Fed.     of  appropriation,  see  Sees.  622,  623. 
Rep.  762;  United  States  v.  Denver  & 
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organized  under  the  laws  of  any  State  or  Territory  which  shall  htive 
filed,  or  may  hereafter  file,  with  the  Secretary  of  the  Interior  a 
copy  of  its  articles  of  incorporation,  and  due  proofs  of  its  organiza- 
tion under  the  same,  to  the  extent  of  the  ground  occupied  by  the 
water  of  the  reservoir,  and  of  the  canal  and  its  laterals,  and  fifty 
feet  on  each  side  of  the  marginal  limits  thereof;  also,  the  right  to 
take  from  the  public  lands  adjacent  to  the  canal  or  ditch,  material, 
earth,  and  stone  necessary  for  flie  construction  of  such  canal  or 
ditch;  provided,  that  no  such  right  of  way  shall  be  so  located  as  to 
interfere  with  the  proper  occupation  by  the  Government  of  any 
such  reservation,  and  all  maps  of  location  shall  be  subject  to  the 
approval  of  the  department  of  the  Government  having  jurisdiction 
of  such  reservation,  and  the  privilege  herein  granted  shall  not  be 
construed  to  interfere  with  the  control  of  waters  for  irrigation 
and  for  other  purposes  under  the  authority  of  the  respective  States 
and  Territories. 

' '  Sec.  19.  That  any  canal  or  ditch  company  desiring  to  secure 
the  benefits  of  this  Act  shall,  within  twelve  months  after  the  loca- 
tion of  ten  miles  of  its  canal,  if  the  same  be  upon  surveyed  lands, 
and  if  upon  unsurveyed  lands,  within  twelve  months  after  the 
survey  thereof  by  the  United  States,  file  with  the  register  of  the 
land  office  for  the  district  where  such  land  is  located  a  map  of  its 
canal  or  ditch  and  reservoir ;  and  upon  the  approval  thereof  by  the 
Secretary  of  the  Interior,  the  same  shall  be  noted  upon  the  plats 
in  said  office,  and  thereafter  all  such  lands  over  which  such  rights 
of  way  shall  pass  shall  be  disposed  of  subject  tosuch  right  of  way. 
"Whenever  any  person  or  corporation  in  the  construction  of  any 
canal,  ditch,  or  reservoir,  injures  or  damages  the  possession  of  any 
settler  on  the  public  domain,  the  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  injured  for  such  injury  or 
damage. 

"Sec.  20.  That  the  provisions  of  this  Act  shall  apply  to  all 
canals,  ditches,  or  reservoirs  heretofore  or  hereafter  constructed, 
whether  constructed  by  corporations,  individuals,  or  associations  of 
individuals,  on  the  filing  the  certificates  and  maps  herein  provided 
for.  If  such  ditch,  canal,  or  reservoir  has  been  or  shall  be  con- 
structed by  an  individual  or  association  of  individuals,  it  shall  be 
sufficient  for  such  individual  or  association  of  individuals  to  file 
with  the  Secretary  of  the  Interior,  and  with  the  register  of  the  land 


CONSTEUCTION   OF  ACT   OF  MARCH   3,   1891.  1657 

office  where  said  land  is  located,  a  map  of  the  line  of  such  canal, 
ditch,  or  reservoir,  as  in  case  of  a  corporation,  with  the  name  of  the 
individual  owner  or  owners  thereof,  together  with  the  articles  of 
association,  if  any  there  be.  Plats  heretofore  filed  shall  have  the 
benefits  of  this  Act  from  the  date  of  their  filing  as  though  filed 
under  it :  Provided,  that  if  any  section  of  said  canal  or  ditch  shall 
not  be  completed  within  five  years  after  the  location  of  said  section, 
the  rights  herein  granted  shall  be  forfeited,  as  to  any  uncompleted 
section  of  said  canal,  ditch,  or  reservoir,  to  the  extent  that  the  same 
is  not  completed  at  the  date  of  the  forfeiture. 

"Sec.  21.  That  nothing  in  this  Act  shall  authorize  such  canal 
or  ditch  company  to  occupy  such  right  of  way  except  for  the  pur- 
pose of  said  canal  or  ditch,  and  then  only  so  far  as  may  be  necessary 
for  the  construction,  maintenance,  and  care  of  said  canal  or  ditch. ' ' 

§  938.     Construction  of  Act  of  March  3,  1891.— By  the  Act  of 

March  3,  1891,  quoted  in  the  preceding  section,^  Congress  granted 
rights  of  way  upon  and  through  the  public  lands  and  Government 
reservations  for  reservoir  sites  and  rights  of  way  for  ditches  and 
canals,  to  the  extent  of  the  land  occupied  by  the  water  of  a  reser- 
voir, and  fifty  feet  on  each  side  of  the  marginal  limits  thereof ;  also 
the  right  to  take  from  the  public  lands  adjacent  to  the  line  of  the 
ditch  or  canal  material,  earth,  and  stone  necessary  for  the  construc- 
tion of  such  ditch  or  canal.  By  Section  18  of  the  Act  the  grant 
runs  to  any  canal  or  ditch  company  formed  for  the  purpose  of  irri- 
gation and  duly  organized  under  the  laws  of  any  State  or  Territory 
upon  complying  with  the  conditions  of  the  statute  as  to  filing  a  copy 
of  its  articles  of  incorporation  and  proof  of  its  organization,  and 
also  ,eomplying  with  the  other  conditions  of  the  Act  hereinafter  dis- 
cussed.2  But  by  Section  20  the  Act  is  made  to  apply  to  all  canals, 
ditches,  or  reservoirs  heretofore  or  hereafter  constructed,  whether 

1  See  See.  937.  See,  also,  United  States  v.  Conrad 

2  See  Sees.  939-951.  Inv.  Co.,  156  Fed.  Eep.  123. 
Where  the  lands  sought  are  within  However,    the    right   is    subject    to 

an  Indian  reservation  they  are  within  the  condition  that  the  location  and 
the  scope  of  the  Act,  notwithstanding  construction  of  the  canal  or  ditch 
they  may  have  been  allotted  to  indi-  shall  not  interfere  with  the  proper  oc- 
vidual  Indians.  Fresno  Water  Eight  cupation  of  the  reservation  for  Gov- 
Canal,  35  Laud  Dee.  550.  eminent  purposes.    Op.Atty.  Gen.,  33 

Land  Dee.  563. 
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constructed  by  corporation,  individuals,  or  association  of  individ- 
uals, upon  complying  with  the  other  conditions  prescribed  in  the 
Act.  And  by  the  amendatory  Act  of  February  26,  1897,^  the 
scope  of  the  Act  was  extended  so  as  to  include  reservoir  sites  there- 
tofore reserved  by  the  Government,  and  also  any  State  was  author- 
ized to  improve  and  occupy  such  reservoir  sites  to  the  same  extent 
as  an  individual  or  private  corporation.* 

Section  21  of  the  Act  of  1891  ^Iso  provides  that  nothing  in  the 
Act  shall  authorize  the  occupation  for  such  right  of  way  except 
for  the  purpose  of  the  ditch  and  canal,  which  purpose  is  declared 
by  Section  18  to  be  that  for  irrigation.  It  is  further  provided  that 
if  any  section  of  the  canal  or  ditch  shall  not  be  completed  within 
five  years  after  the  location  of  said  section,  the  rights  granted  in 
the  Act  shall  be  forfeited  as  to  the  uncompleted  portion  of  the 
canal,  ditch,  or  reservoir.  ^  As  the  Act  relates  whoUy  to  the  public 
domain  of  the  United  States,  the  jurisdiction  as  to  the  execution 
of  the  Act  is  vested  with  the  Secretary  of  the  Interior,  and  it  is 
further  provided  that  where  the  right  of  way  applied  for  is  over 
any  Government  reservation,  all  maps  of  location  shall  be  subject 
to  the  approval  of  the  department  of  the  Government  having  charge 

See,  also,  Bio  Verde  Canal  Co.,  27  3  7  Fed.  Stat.  Ann.,  1905,  p.  1098; 

Land   Dee.    421;    overruling   Id.,    26  2  IT.   S.  Comp.   Stat.,   1901,  p.   1556, 

Land  Dee.  381,  and  Florida  Mesa  D.  Cliap.  335;   29  Stat.  L.  599. 

Co.,  14  Land  Dee.  265.  For  text  of  Act,  see  See.  951. 

The  provisions  of  the  Act  of  March  For  right  of  way  in  segregated  res- 

3,   1891,   do   not  contemplate   the   al-  ervoir  sites,  see  Sees.  951-953. 

lowance  of  such  rights  over  lands  re-  4  See,  also.  Sees.  951-953. 

served  by  the  Government  for  reser-  5  Where   a,   reservoir   right   of  way 

voir  sites  under  the  Act  of  October  has  been  approved,  but  the  reservoir 

2,  1888.  Blue  Water  etc.  Co.,  23  was  not  constructed  within  the  statu- 
Land  Dee.  275.  toiy  period,  a  transferee  of  the  reser- 

Por  rights  of  way  over  segregated  voir  company  may  be  permitted  to  file 

reservoir  sites,  see  Sees.  951-953.  a   new   map   of   location,   to    operate 

The  provisions  of  the  Act  of  March  only  upon  such  portions  of  the  public 

3,  1891,  are  applicable  to  the  Sequoia  lands  as  are  'free  from  any  claims  at 
National  Park  Eeservation,  subject  to  the  date  of  the  approval  of  the  new 
the  condition  that  the  right  of  way,  map  of  location.  Franklin  P.  Noxon, 
if   granted,   shall   not   interfere   with  27  Land  Dee.  585. 

the  proper  occupation  of  the  reserva-         See  for  amended  applications,  Sees, 
tion  by  the  Government.     H.  V.  Gru-      945-947. 
eningen,  20  Land  Dec.  253. 
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of  such  reservation.  6  The  original  Act  did  not  apply  to  forest 
reservations,^  for  mining  or  domestic  purposes,  or  to  Alaska.^ 

For  the  purpose  of  carrying  out  the  provisions  of  the  Reclamation 
Act  of  June  17,  1902,  the  Government  may  avail  itself  of  the  priv- 
ileges conferred  by  the  Act  of  March  3,  1891,  to  the  same  extent 
that  individuals,  corporations,  or  associations  of  individuals  may 
exercise  such  privileges,  and  subject  to  the  same  conditions  and 
limitations.^ 

The  Act  further  provides  that  upon  the  approval  of  the  maps 
and  plats  of  the  applicant  for  a  right  of  way  by  the  Secretary  of 
the  Interior  the  same  shall  be  noted  upon  the  plats  in  his  office,  and 
thereafter  aU  such  lands  over  which  such  rights  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  right  of  way.^^* 

The  Act  of  March  3,  1891,ii  is  not  inconsistent  with  the  Act  of 
February  15,  1901,  providing  for  the  permissive  rights  of  way  over 
reservations  and  parks,  ^^  since  the  former  Act  applies  to  canals  and 
ditches,  the  main  purpose  of  which  is  irrigation,  and  for  which  an 
easement  attaches  which  becomes  permanent  on  the  approval  of 
the  Secretary  of  the  Interior  after  the  land  has  been  surveyed, 
while  the  Act  of  February  15,  1901,  refers  to  the  grant  of  a  mere 
license,  revocable  at  any  time,  of  the  right  to  construct,  canals,  etc., 
over  the  public  land  which  may  be  used  for  parks  and  reserva- 

8  Where    the    jurisdiotion   is   under  acquisition  of  such  irrigation  system 

two  departments,  see  See.  946.  by  the  United  States  for  use  in  con- 

1  Sierra  D.  &  W.  Co.,  35  Land  Deo.  aection  with  a  project  under  the  Ee- 

154;    Op.   Atty.   Gen.,   28   Land  Dee.  clamation    Act,    become    extinguished 

474.  by  merger  in  the  estate  of  the  (jOv- 

For  rights  of  way  over  forest  reser-  ernment  in  such  reservoir  lands;  and 

vations,  see  Sees.  954-967.  entries  allowed  for  lands  within  and 

8  Miocene  Ditch  Co.,  35  Land  Dec.  below  the  flowage  contour  line  of  the 
297;  John  G.  Brady,  26  Land  Dec.  reservoir  are  subject  to  the  right  of 
305.  flowage  by  storage  of  waters  in  the 

9  Op.  Atty.  Gen.,  33  Land  Deo.  563 ;  reservoir.  McMillan  Res.  Site,  37 
Id.,  p.  415;  Id.,  p.  389.  Land  Dec.  6. 

For  the  Reclamation  Act,  see  Sees.  lo  Sec.  19  of  the  Act  of  March  3, 

1235-1286.  1891,  supra;  Homer  E.   Brayton,  31 

But  a  permanent  easement  attach-  Land  Dec.  364. 

ing  to  public  lands  by  the  construe-  See,  also,  Sec.  937. 

tion   of  a  reservoir  and  canals  upon  11  For  text  of  Act,  see  Sec.  937. 

a  right  of  vfay  acquired  under  the  Act  12  For  Act  of  Feb.   15,   1901,   and 

of    March    3,    1891,    does    not,    upon  construction  thereof,  see  Sees.  963-965. 
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tioiis.i3  The  extent  of  the  grant  made  by  the  Act  of  1891  is  de- 
fined by  the  statute,  and  the  Secretary  of  the  Interior  is  not  author- 
ized to  accord  a  qualified  approval  of  applications  filed  thereunder 
for  the  purpose  of  limiting  the  estate  thereby  granted.^* 

It  is  held  by  the  Land  Department  that  the  Act  of  March  3,  1891, 
contemplates  and  requires  that  prima  facie  evidence  of  the  right 
to  waters  to  be  conveyed  in  or  to  the  canals  or  reservoirs  covered  by 
the  right  of  way  sought  must  be  furnished  by  the  applicant,  "it 
not  being  contemplated  that  easements  shall  be  granted  where  the 
applicant  has  no  water  to  convey  therein."  i^  And  it  was  further 
held  that  where  the  Government  has  filed  notices  of  appropriation 
and  asserted  its  claims  to  the  unappropriated  waters  of  a  stream 
under  the  National  Reclamation  Act,  applications  for  rights  of  way 
under  the  Act  of  March  3,  1891,  in  conflict  with  or  detrimental  to 
the  Government  project  when  such  rights  are  based  upon  appro- 
priations made  or  use  attempted  to  be  initiated  subsequent  to  the 
assertion  of  the  claims  of  the  Government,  should  not  be  allowed.^^ 

In  the  case  of  Francis  W.  Bosco,!''  which  case  involved  interna- 
tional rights  between  this  country  and  Mexico,  as  to  the  waters  of 
the  Rio  Grande  River,  and  where  the  granting  of  rights  of  way 
under  the  Act  of  March  3,  1891,  would  tend  to  embarrass  the  situ- 
ation, it  was  held  by  the  Secretary  of  the  Interior  that  he  could 
make  withdrawals  of  land  from  the  operation  of  the  Act. 

§  939.     Effect  of  Act  of  1891  upon  Acts  of  1866  and  1870.— The 

Act  of  1866  as  amended  by  the  Act  of  1870  is  still  in  full  force 
and  effect,  both  as  to  the  water  rights  and  as  to  the  rights  of  way 
over  the  public  lands  of  the  United  States.  ^  As  held  by  the  Su- 
preme Court  of  the  United  States,  these  Acts  constitute  "an  un- 
equivocal grant  of  the  right  of  way."^    'While  Section  20  of  the 

13  United  States  v.  Lee,  15  N.  M.  thereunder,  see  Chap.  65,  Sees.  1235- 
382,  110  Pae.  Eep.  607.  1286. 

14  Francis  W.  Bosco,  39  Land  Dee.  17  39  Land  Dee.  104. 

104.  1  For   rights    of   way   under   these 

15  Instructions  by  Secretary  BaUin-      Acts,  see  Sees.  931-936. 

ger,  dated  October  21,  1910,  39  Land  For   water   rights  under   Acts,   see 

Dec.  334.  Sees.  611-620. 

See,    also,     Begulations,     approved  2  Broder  v.  Natoma  W.  Co.,  101  U. 

June  6,  1908,  36  Land  Dec.  567.  S.  274,  35  L.  Ed.  790;  affirming  50 

16  For    the    National    Eeelamation  Cal.  621. 
Act. and  Instructions  and  Begulations 
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Act  of  March  3,  1891,3  provides  "That  the  provisions  of  this  Act 
shall  apply  to  all  canals,  ditches,  or  reservoirs  heretofore  or  here- 
after constructed,"  this  clause  simply  extends  the  benefits  of  that 
Act  to  all  canals,  ditches,  or  reservoirs  theretofore  constructed  upon 
the  public  domain,  among  which  is  the  right  to  file  in  that  behalf 
with  the  Land  Department  a  map  of  such  works  for  which  the  right 
of  way  is  claimed  under  the  Act  of  1866  as  amended,  and  secure 
the  approval  of  the  Secretary  of  the  Interior  therefor,  yet  the  rights 
of  claimants  under  the  previous  Act  are  in  nowise  dependent  upon 
the  later  Act  or  upon  an  approval  of  such  maps. 

As  was  said  by  Secretary  Hitchcock,  of  the  Department  of  the 
Interior,  in  a  case  decided  by  him  on  February  23,  1904 :  ^  "  But 
it  is  contended  that  while  Section  2339  of  the  Eevised  Statutes  did 
not  require,  preliminary  to  the  acquirement  of  rights  thereunder, 
that  formal  claims  should  be  placed  on  record  in  the  Land  Depart- 
ment, yet  the  Act  of  March  3,  1891,  supra,  does  require  such 
record  to  be  made,  in  that  Section  20  thereof  provides  that  the  pro- 
visions of  the  Act  shall  apply  to  'all  canals,  ditches,  or  reservoirs 
heretofore  or  hereafter  constructed. '  This  contention  is  not  sound. 
While  the  clause  above  quoted  from  Section  20  of  the  Act  of  March 
3,  1891,  extends  the  benefits  of  that  Act  to  all  canals,  ditches,  or 
reservoirs  theretofore  constructed  upon  the  public  domain,  among 
which  is  the  right  to  file  in  that  behalf  with  the  Land  Department 
a  map  of  such  canals,  ditches,  and  reservoirs,  and  secure  the  ap- 
proval of  the  Secretary  of  the  Interior  thereof,  yet  the  rights  of 
claimants  under  Section  2339  of  the  Revised  Statutes  are  in  nowise 
dependent  upon  said  act  or  upon  an  approval  of  such  maps.^     The 

8  For  Act,  see  Sec.  937.  further   steps   are   necessary   to   pro- 
See,   also,   preceding   sections,   Nos.  tect  it,   and  the  filing   of  maps   and 
937,  938.  field  notes  and  the  approval   of  the 

4  Lincoln  Water  Supply  &  Land  Co.  application  for  a  right  of  way  will 
T.  Big  Sandy  Reservoir  Co.,  32  Land  add  nothing  to  the  right." 

Dee.  463.  See,  also,  Lincoln  etc.   Co.   v.   Big 

5  Citing  Santa  Fe  Pacific  E.  K.  Co.,  Sandy  Besei-voir  Co.,  82  Land  Dec. 
29  Land  Dec.  213.  463;   South  Platte  etc.  Co.,  20  Land 

Santa   Fe   Ey.   Co.,   29   Land  Dec.  Dec.   154;   Cache  Valley  etc.  Co.,   16 

213;   Silver  Lake  etc.  Co.  v.  City  of  Land  Deo.  192;  Pecos  L:r.  etc.  Co.,  15 

Los  Angeles,  37  Land  Dee.  152,  where  Land  Deo.   470,   575;    Baldridge  etc. 

it  is  said:     "For  if  the  right  has  in  Co.  v.  Leon  Lake  etc.   Co.,   20   Colo, 

fact  been  acquired  under  Sections  2339  App.  518,  80  Pac.  Eep.  477 ;  United 

and  2340  of  the  Eevised  Statutes  no  States  v.Eickey,  164  Fed.  Bep.  496; 
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purpose  of  the  Act  of  March  3, 1891,  in  respect  to  this  was  primarily 
to  extend  to  such  claimants  the  right  to  place  their  claims  of  record 
with  the  Land  Department  for  their  better  protection.  It  may  be, 
too,  that  it  enlarged  the  privileges  conferred  by  Section  2339  of 
the  Eevised  Statutes,  in  that  it  gave  the  right  to  the  use  of  fifty 
feet  of  land  on  each  side  of  the  marginal  limits  on  canals,  ditches, 
and  reservoirs — a  privilege  not  carried  by  said  section — ^but,  how- 
ever this  may  be,  it  surely  did  not  operate  to  make  the  continued 
enjoyment  of  rights  conferred  by  said  section  dependent  upon  the 
filing  of  the  maps  provided  for  in  the  Act. ' ' 

The  Act  of  1891  also  enlarged  the  privileges  conferred  by  the 
earlier  Acts  in  that  it  gave  the  right  of  way  to  the  use  of  fifty  feet  of 
land  on  each  side  of  the  marginal  limits  of  canals,  ditches,  and  reser- 
voirs, a  right  which  was  not  given  by  the  former  Acts.  The  Act  of 
1891  also  provided  for  the  acquisition  of  rights  of  way  over  the  res- 
ervations of  the  United  States,  which  rights  were  not  provided  for  in 
the  Act  of  1866.  The  Acts  of  1866  and  1870  do  not  authorize  the 
Secretary  of  the  Interior  to  grant  any  right  of  way  for  ditches  and 
canals,  but  simply  to  recognize  such  rights  as  may  have  accrued 
upon  the  public  domain  according  to  the  local  usages  and  customs.^ 

As  we  view  the  law,  the  Acts  of  1866  and  1870  are  in  full  force 
and  effect,  and  rights  of  way  may  be  acquired  under  them.  These 
Acts  were  not  repealed  or  altered  by  the  Act  of  1891,  nor  was  it 
intended  to  take  from  the  States  and  Territories  the  right  to  make 
local  laws  not  inconsistent  with  the  laws  of  Congress.''^  "The  Act 
of  Congress  approved  March  3,  1891,  supra,  extends  to  those  in 
possession  of  public  lands  the  benefit  of  that  legislation,  but  in 
our  opinion  does  not  supersede  the  earlier  statute. ' '  ^ 

Cottonwood   Ditch   Co.   v.    Thorn,   39  6  Op.  Atty.  Gen.,  28  Land  Dse.  474. 

Mont.   115,   101   Pae.  Hep.   825;   Id..  7  Pecos  Irr.  &  Imp.  Co.,   15  Land 

104    Pac.    Eep.    281;    Easmussen    t.  Dee.  470. 

Blust,  85  Neb.  198,  122  N.  W.  Eep.  The  Acts  of  1866  and  1870  are  not 

862,   133   Am.   St.   Eep.   650 ;    United  repealed  by  the  Act  of  March  3,  1891, 

States  V.  Lee,  15  N.  M.  382,  110  Pac.  and  priority  of  possession  on  the?  part 

Eep.  607;   Nippel  T.  Forker,  9  Colo,  of  canal  owners  is  protected  by  the 

App.  106,  47  Pac.  Eep.  766;  Id.,  26  provisions  of  said  Acts.     Cache  Val. 

Colo.  74,  56  Pac.   Eep.   577;   United  Canal  Co.,  16  Land  Dec.  192. 

States  V.  Conrad  Investment  Co.,  156  8  Easmussen  v.  Blust,  85  Neb.  198, 

Fed.  Eep.  123 ;  Whitmore  v.  Pleasant  122  N.  W.  Eep.  862,  133  Am.  St.  Eep. 

Valley  etc.  Co.,  27  Utah  284,  75  Pac.  650,  where  it  was  held  that  the  faU- 

Eep.    748;    McMillan   Eeservoir   Site,  ure  of  an  irrigator  to  file  a  map  in 

37  Land  Dec.  6.  the  land  of&ce  and  to  secure  the  ap- 
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But  in  all  eases  where  a  large  expenditure  of  money  is  called  for 
in  the  construction  of  ditches,  canals,  and  reservoirs,  it  is  better  for 
the  applicant  for  rights  of  way  to  proceed  under  the  provisions  of 
the  Act  of  1891  and  the  regulations  promulgated  thereunder  by 
the  Secretary  of  the  Interior.  Under  this  Act  greater  privileges 
are  allowed,  and  the  applicant  also  has  the  benefit  of  a  complete 
record  of  the  rights  acquired.^ 


§  940.  Construction  of  Act  of  March  3,  1891— Purpose  origi- 
nally to  aid  irrigation  only. — The  purpose  of  the  Act  of  March  3, 
1891,1  -^as  solely  in  the  aid  of  irrigation,  and  any  application  for 
rights  of  way  for  ditches  and  canals,  or  for  the  construction  of 
reservoirs,  the  object  of  which  even  included  any  other  purpose 
than  that  of  the  sole  purpose  of  irrigation,  prior  to  the  amendatory 
Acts  hereinafter  discussed  ^  was  refused  by  the  Secretary  of  the 
Interior,  who  had  the  sole  jurisdiction  to  determine  as  to  whether 
or  not  the  right  of  way  should  be  granted.^    As  was  held  by  Secre- 


proval  of  the  Secretary  of  the  In- 
terior in  accordance  with  the  Act  of 
March  3,  1891,  and  the  Acts  supple- 
mentary thereto,  does  not  destroy  the 
priyileges  protected  by  Sections  2339, 
2340  of  the  Revised  Statutes  of  the 
United  States. 

See,  also,  Cottonwood  Ditch  Co.  v. 
Thorn,  39  Mont.  115,  101  Pac.  Hep. 
825,  104  Pae.  Eep.  281. 

9  For  the  last  regulations  under 
the  Act  of  1891,  see  26  Land  Dec. 
567. 

See,  also,  the  preceding  sections, 
Nos.  937-939. 

1  See  previous  section.  No.  938. 
For  the  text  of  the  Act,  see  Sec. 

937. 

2  See  Sees.  941-944. 

3  The  Act  of  March  3,  1891,  grants 
a  right  of  way  through  the  public 
lairds  and  reservations  of  the  United 
States  to  any  canal  or  ditch  company 
"formed  for  the  purpose  of  irriga- 
tion" only,  and  has  no  application 
to  a  company  formed  for  other  pur- 


poses. Denver  etc.  Co.  r.  Hydro-Elec- 
tric Pr.  Co.,  32  Land  Dee.  452. 

Town  of  Delta,  32  Land  Dee.  461, 
where  the  purpose  was  to  convey 
water  to  a  town  for  domestic  and 
other  purposes,  the  application  was 
refused. 

Opinion  of  Atty.  Gen.,  28  Land  Dec. 
474,  to  the  effect  that  the  right  to 
construct  a  reservoir  or  ditch  for  use 
solely  for  mining  or  domestic  purposes 
was  not  within  the  purport  of  the 
Act,  even  after  the  passage  of  the 
amendatory  Act  of  May  11,  1898. 
For  this  Act,  see  Sec.  941. 

H.  H.  Sinclair,  18  Land  Dee.  573, 
where  application  was  refused  where 
the  water  was  to  be  used  for  the 
generation  of  electricity. 

Wm.  Marr,  25  Land  Dec.  344,  ap- 
plication refused  where  the  water  was 
to  be  used  for  domestic  and  manufac- 
turing purposes. 

Chafee  etc.  Co.,  21  Land  Dee.  63, 
application  refused  where   the  water 
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tary  Bliss  upon  this  point,  an  application  for  a  right  of  way  under 
the  Act  could  not  be  approved  unless  it  was  made  to  appear  that 
,the  right  of  way  was  desired  solely  for  the  purpose  of  irrigation.* 
This  rule,  as  may  be  readily  seen,  greatly  hampered  the  appropria- 
tion of  water  for  all  beneficial  purposes.  Under  the  Arid  Eegion 
Doctrine  of  appropriation  water  could  be  appropriated  and  a  title 
to  the  use  thereof  could  be  acquired  for  any  beneficial  use  or  pur- 
pose.5  In  other  words,  the  wate'^  flowing  over  these  public  lands 
might  be  appropriated  for  any  useful  purpose ;  but,  upon  the  other 
hand,  rights  of  way  under  the  Act  of  1891,  for  the  purpose  of  con- 
ducting the  very  water  so  appropriated  to  the  place  of  use,  could 
only  be  acquired  where  the  sole  purpose  was  f«r  irrigation.  "Worded 
as  the  Act  was,  the  Secretary  of  the  Interior  was  entirely  without 
authority  to  approve  applications  even  where  the  purpose  for 
which  the  water  was  to  be  used  included  irrigation,  together  with 
some  other  use.  And  his  rulings  were  correct  upon  the  subject. 
This  defect  in  the  law  led  to  certain  amendatory  Acts  by  Congress, 
which  we  will  discuss  before  taking  up  the  other  provisions  of  the 
Act.6 

§  941.  Text  of  Acts  of  January  21,  1895,  May  14,  1896,  and 
May  11, 1898,  amendatory  to  the  Act  of  March  3,  1891. — The  scope 
of  the  rights  conferred  by  the  law  as  it  stood  after  the  passage  of 
the  Act  of  March  3, 1891,  as  to  the  right  of  companies  or  individuals 
to  acquire  rights  of  way  over  the  public  domain  of  the  United 
States  was  very  much  enlarged  by  the  later  Acts  of  Congress,  both 
as  to  the  lands  over  which  such  rights  of  way  might  be  acquired  and 
also  as  to  their  purpose  or  use. 

was  to  be  used  in  mines,  mills,  and  For  the  amendatory  Act  of  May  11, 

lands,  and  for  floatage  purposes.  1898,  see  Sees.  941,  942. 

South  Platte  etc.  Co.,  20  Land  Deo.  *  Wm.  Marr,  25  Land  Deo.  344. 

154,  application  refused  where  it  ap-  ^ee,  also,  cases  cited  supra. 

peared  that  the  principal  use  of  the  ^"*  =««  ^^^  amendatory  Act  of  May 


water   would   be   for   municipal   pur- 


11,  1898,  Sec.  941. 

5  For  the  purposes  for  which  water 

can  be   appropriated,   see   Sees.   690- 
See,  also,  South  Platte  etc.  Co.,  20      yng 

Land  Dec.   464;    H.   H.   Sinclair,   18  For  the  doctrine  of  appropriation, 

Land  Dec.  573;  South  Platte  etc.  Co.,      see  Chap.  31,  Sees.  585-593. 
20  Land  Dec.  154.  6  See  Sees.  942-944. 


AMENDATOBY  ACTS  OF  1895,  1896,  AND  1898.  1665 

The  first  of  these  Acts,  which  were,  in  fact,  amendatory  to  the 
Act  of  March  3,  1891,  was  the  Act  of  January  21,  1895,  entitled 
"Ap.  Act  to  permit  the  use  of  the  right  of  way  through  the  public 
lands  for  tramroads,  canals,  and  reservoirs,  and  for  other  pur- 
poses." ^  This  Act,  in  turn,  has  also  been  amended  by  later 
amendatory  Acts,  and,  with  these,  is  as  follows: 

' '  Section  1.  That  the  Secretary  of  the  Interior  be,  and  hereby  is, 
authorized  and  empowered,  under  general  regulations  to  be  fixed 
by  him,  to  permit  the  use  of  the  right  of  way  through  the  public 
lands  of  the  United  States  not  within  the  limits  of  any  park,  forest, 
military  or  Indian  reservation  for  tramroads,  canals,  or  reservoirs 
to  the  extent  of  the  ground  occupied  by  the  water  of  the  canals  and 
reservoirs  and  fifty  feet  on  each  side  of  the  marginal  limits  thereof ; 
or  fifty  feet  on  each  side  of  the  center  line  of  the  tramroad,  by  any 
citizen  or  any  association  of  citizens  of  the  United  States  engaged 
in  the  business  of  mining  or  quarrying  or  of  cutting  timber  and 
manufacturing  lumber. "  ^ 

This  Act  was  amended  by  the  Act  of  May  11,  1898,3  by  adding  a 
second  paragraph  to  above  Section  1,  which  is  as  follows:  "That 
the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized  and  em- 
powered, under  general  regulations  to  be  fixed  by  him,  to  permit 
the  use  of  right  of  way  upon  the  public  lands  of  the  United  States 
not  within  the  limits  of  any  park,  forest,  military,  or  Indian  res- 
ervations for  tramways,  canals,  or  reservoirs,  to  the  extent  of  the 
ground  occupied  by  the  water  of  the  canals  and  reservoirs  and  fifty 
feet  on  each  side  of  the  marginal  limits  thereof,  or  fifty  feet  on  each 
side  of  the  center  line  of  the  tramroad,  by  any  citizen  or  association 
of  citizens  of  the  United  States  for  the  purpose  of  furnishing  water 
for  domestic,  public,  and  other  beneficial  uses."  * 

However,  prior  to  the  amendment  to  Section  1,  by  adding  the 
paragraph  thereto,  quoted  above,  the  Act  of  January  21,  1895,^ 

1  6  Fed.  Stat.  Ann.,  1905,  p.  510;  2  Stat.,  1901,  p.  1572;  30  Stat.  L.  404, 
U.  S.  Comp.  Stat.  1901,  p.  1572;  28  by  adding  another  paragraph  thereto. 
Stat.  L.  635.  3  6  Fed.  Stat.  Ann.,  1905;  2  U.  S. 

2  For  the  construction  of  this  see-  Comp.  Laws,  1901,  p.  1572;  30  Stat, 
tion,  see  Sec.  942.  L.  404. 

This  Act  was  also  amended  by  the  4  For     the     construction     of     this 

Act  of   May   11,   1898,   6   Fed.   Stat,  amendment,  see  Sec.  942. 

Ann.,   1905,  p.   512;   2  U,  S.  Comp.  6  Supra. 
105 — ^Kin.  on  Irr. 
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was  amended  by  the  Act  of  May  14,  1896,  by  adding  a  second  sec- 
tion thereto,®  which  section  is  as  follows : 

"Sec.  2.  That  the  Secretary  of  the  Interior  be,  and  hereby  is, 
authorized  and  empowered,  under  general  regulations  to  be  fixed  by 
him,  to  permit  the  use  of  right  of  way  to  the  extent  of  twenty-five 
feet,  together  with  the  use  of  necessary  ground,  not  exceeding  forty 
acres,  upon  the  pubUc  lands  and  forest  reserves  of  the  United 
States,  by  any  citizen  or  association  of  citizens  of  the  United  States, 
for  the  purpose  of  generating,  manufacturing,  or  distributing  elec- 
tric power." '' 

§  942.  Construction  of  Acts  of  January  21,  1895,  May  14,  1896, 
and  May  11,  1898,  amendatory  to  the  Act  of  March  3,  1891.— By 

the  Act  of  January  21,  1895,  i  the  Secretary  of  the  Interior  is  au- 
thorized and  empowered,  under  general  regulations  to  be  fixed  by 
him,2  to  permit  the  use  of  the  right  of  way  through  the  public  lands 
of  the  United  States,  not  within  the  limits  of  any  park,  forest,  mili- 
tary, or  Indian  reservation  for  canals  and  reservoirs  to  the  extent 
of  the  ground  occupied  by  the  water  and  fifty  feet  on  each  side  pf 
the  marginal  limits  thereof,  by  any  citizen  or  association  of  citizens 
of  the  United  States  engaged  in  the  business  of  mining  or  quarrying 
or  of  cutting  timber  and  manufacturing  lumber. 

By  the  amendatory  Act  of  May  14, 1896,^  Section  2  was  added  to 
the  Act  of  January  21,  1895,  supra,  whereby  the  Secretary  of  the 
Interior  was  authorized  and  empowered,  under  general  regulations 
to  be  fixed  by  him,  to  permit  the  right  of  way  to  the  extent  of 
twenty-five  feet,  together  with  the  use  of  necessary  ground,  not 
exceeding  forty  acres,  upon  the  public  lands  and  forest  reservations 
of  the  United  States,  by  any  citizen  or  association  of  citizens  of 
the  United  States,  for  the  purpose  of  generating,  manufacturing,  or 

«  6  Fed.  Stat.  Ann.,  1905,  p.  510 ;  2  2  For  such  regulations,  see  20  Land 

U.  S.  Comp.  Stat.,  1901,  p.  1573 ;  28  Dec.  165,  2a  Land  Dec.  519,  27  Land 

Stat.  L.  120.  Dee.   494. 

7  For  the  construction  of  this  see-  3  6  Fed.  Stat.  Ann.,  1905,  p.  510 ;  2 

tion,  see  Sec.  943.  TJ.    S.    Comp.    Stat.,    1901,    p.    1573; 

1  6  Fed.  Stat.  Ann.,  1905,  p.  510 ;  2  Chap.  179,  29  Stat.  L.  120. 

U.   S.   Comp.     Stat.,     1901,   p.    1572;  For  full  text  of  the  Act,  see  Sec. 

Chap.  37,  28  Stat.  L.  635.  941. 

For  full  text  of  Act,  see  See.  941.  See,  also,  Sees.  943,  944. 

See,  also,  Sees.  943,  944. 
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distributing  electric  power.*  It  will  be  noticed  that  the  right 
granted  by  Section  2  is  but  a  permissive  right.^ 

By  the  still  further  amendatory  Act  of  May  11,  1898,«  a  second 
paragraph  was  added  to  Section  1  of  the  Act  of  January  21,  1895, 
supra,  providing  that  over  the  same  lands  and  by  the  same  parties, 
as  provided  for  in  the  original  Act,  permits  to  the  use  of  rights  of 
way  might  be  given  by  the  same  methods,  where  the  purpose  of 
the  use  of  the  water  was  for  "furnishing  water  for  domestic,  public, 
and  other  beneficial  uses. ' '  '^  The  Act  of  January  21,  1895,  supra, 
was  still  further  amended  by  adding  another  section  thereto  by  the 
Act  of  May  11,  1898,  but  as  the  amendment  was  also  amendatory 
to  the  Act  of  March  3,  1891,  it  will  be  discussed  in  our  following 
sections.  8 

It  is  to  be  especially  noted  that  all  of  these  Acts  differ  from  the 
other  right  of  way  Act  of  1891  ^  in  that  they  merely  authorize  a 
permission  to  use  instead  of  making  a  grant,  and  that  they  give  no 
right  whatever  to  take  from  the  public  lands  adjacent  to  the  right 
of  way  any  material,  earth,  or  stone  for  construction  or  for  any 
other  purpose.  1**  It  was  therefore  held  by  the  Secretary  that  where 
permission  to  use  the  public  lands  under  the  Act  of  January  21, 
1895,  was  given  that  the  right  terminated  with  the  disposal  of  the 
lands ;  and  any  person  receiving  title  from  the  United  States  takes 
the  land  free  from  any  charge  or  burden  thereon  by  reason  of  the 
right  granted  under  the  Act.     In  other  words,  the  permission  given 

4  For  regulatioBS  under  the  Act,  or  the  other.  W.  H.  O'Melveny,  24 
see  23  Land  Dec.  519,  27  Land  Deo.      Land  Dee.  560. 

495.  For  Act  of  March  3,  1891,  see  See. 

JThe    Act    necessarily   contemplates  937. 
such  destruction  of  timber  along  the  6  6  Fed.  Stat.  Ann.,   1905,  p.  510; 

line  of  such  right  of  way  as  results  2  TJ.  S.  Comp.  Stat.,  p.  1572;   Chap, 

from  the  use  and  maintenance  of  the  292,  30  Stat.  L.  404,  Sec.   1. 
right.     Irrigators  etc.  v.  Electric  etc.  For  full  text   of  section,   see   See. 

Co.,  32  Land  Dec.  178.  941. 

5  The  right  of  way  Acts  of  March         See,  also.  Sees.  943,  944. 

3,  1891,  and  May  14,  1898,  differ  so  7  For  regulations  under  the  Act,  see 

widely  in  the  character  of  the  estate  27  Laud  Dec,  p.  495. 

granted,  as  well  as  the  uses  to  which  8  See  Sec.  943. 

the  right  of  way  may  be  devoted,  and  9  For   Act   of    1891,   and   construc- 

the   extent  thereof,   that   an  applica-  tion  thereof,  see  Sees.  937-941. 

tion  can  not  be  properly  allowed  on  lo  Regulations,   27   Laud  Dec.   495. 

the  two  Acts  taken  together;  the  per-  See,  also,  Regulations  cited  supra. 

mission  must  rest  either  upon  one  Act 
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by  the  Secretary  did  not  in  itself  constitute  an  easement  in  the 
land,  and  the  rigjit  to  so  use  the  land  terminated  upon  the 
disposal  of  the  land  by  the  Government.  ^^  But  an  entirely  differ- 
ent construction  must  be  given  as  to  the  nature  of  the  right  after 
the  passage  of  the  amendatory  Act  of  May  11,  1898.12 

§  943.  Text  of  amendatory  Act  of  May  11,  1898,  amending  the 
Acts  of  March  3,  1891,  and  January  21,  1895.— The  Act  of  March 
3,  1891,1  and  the  Act  of  January  21,  1895,2  were  amended  by  the 
Act  of  May  11,  1898,3  and  their  scope  was  very  much  enlarged  by 
Section  2  of  said  Act,  which  is  as  follows: 

"Sec.  2.  That  the  rights  of  way  for  ditches,  canals,  or  reser- 
voirs heretofore  or  hereafter  approved  under  the  provisions  of 
Sections  18,  19,  20,  and  22  of  the  Act  entitled  'An  Act  to  repeal 
timber-culture  laws,  and  for  other  purposes,'  approved  March  3, 
1891,  may  be  used  for  purposes  of  a  public  nature,  and  said  rights 
of  way  may  be  used  for  purposes  of  water  transportation,  for  do- 
mestic purposes,  or  for  the  development  of  power,  and  subsidiary 
to  the  main  purpose  of  irrigation. ' '  * 

§  944.  Construction  of  Acts  of  March  3,  1891,  and  January  21, 
1895,  as  amended  by  Act  of  May  11, 1898 — Scope  of  amendment. — 
The  Act  of  May  11,  1898,i  was  not  only  amendatory  of  the  Act  of 
January  21,  1895,  but  it  .was  also  amendatory  of  the  earlier  Act  of 
March  3,  1891,2  i^y  providing  that  the  rights  of  way  for  ditches, 
canals,  or  reservoirs  heretofore  or  hereafter  approved  under  the 

11  Instructions,   March  8,   1895,  20  1895,  as  amended  by  Act  of  May  11, 
Land  Dec.  164;  Begulations,  20  Land  1898,  see  next  section.  No.  944. 
Dec.  165;  Begulations,  27  Land  Deo  l  6  Fed.  Stat.  Ann.,  1905,  p.  512;  2 
495.  TJ.  S.  Comp.  Stat.,  p.  1575;  Chap.  292, 

12  For  which  see  the  next  section,  30  Stat.  L.  404. 

No.  943.  For  the  full  text  of  the  Act,  see  Sec. 

1  For  text  of  Act,  see  See.  937.        '    941. 

See,  also,  Sees.  938-942.  See,  also,  Sees.  942,  943. 

2  For  text  of  Act,  see  See.  941.  2  6  Fed.  Stat.  Ann.,  1905,  pp.  508- 
See,  also.  Sec.  942.  510;  2  U.  S.  Comp.  Stat.,  1901,  pp. 
8  6  Fed.  Stat.  Ann.,  1905,  p.  512;  1570,  1571;  26  Stat.  L.,  Chap.  561,  p. 

2  ir.  S.  Comp.  Stat.,  1901,  p.  1575;  1101,  Sees.  18-21. 

30  Stat.  L.  404.  For  full  text  of  Act,  see  Sec.  941. 

4  For  the  construction  of  the  Acts  See,  also,  Sees.  942,  943. 
of  IVIarch  3,   1891,  and  January  21, 
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provisions  of  Sections  18  to  21  of  the  Act  of  March  3,  1891,  may  be 
used  for  "purposes  of  a  public  nature;  and  said  rights  of  way  may 
be  used  for  purposes  of  water  transportation,  fot  domestic  pur- 
poses, or  for  the  development  of  power,  and  subsidiary  to  the  main 
purpose  of  irrigation. ' '  The  scope  of  the  Act  of  1891,  which  lim- 
ited the  purpose  for  which  the  right  of  way  might  be  used  to  irri- 
gation only,  was  extended  so  that  it  might,  "as  subsidiary  to  the 
main  purpose  of  irrigation,"  be  acquired  for  the  other  purposes 
named  in  the  Act.^  And,  therefore,  an  application  for  a  right  of 
way  under  the  Act  of  1891,  by  a  company  formed  for  .the  purpose 
of  irrigation,  will  be  approved  under  the  provisions  of  Sections 
18  to  21  of  the  Act,  and  under  those  of  the  amendatory  Act  of  May 
11,  1898,  notwithstanding  the  articles  of  incorporation  may  permit 
the  company  to  engage  in  the  business  of  furnishing  and  using 
water  "for  purposes  of  a  public  nature,  and  for  the  purposes  of 
water  transportation,  domestic  use,  and  development  of  power,  as 
subsidiary  to  the  main  purpose  of  irrigation. ' '  *  But  the  main 
purpose  must  be  for  irrigation,  and  the  expression,  "purposes  of 
a  public  nature,"  as  used  in  the  amendatory  Act  of  May  11,  1898, 
does  not  authorize  the  approval  of  an  application  under  the  Act  of 
1891,  where  the  use  of  the  right  of  way  is  not  desired  for  irrigation. 
As  was  held  by  the  Secretary  of  the  Interior  that  a  right  of  way, 
under  the  Act  of  March  3, 1891,  may  be  acquired  only  by  a  company 
formed  for  the  purpose  of  irrigation;  but  a  right  of  way  secured 
under  that  Act  may,  under  the  Act  of  May  11,  1898,  be  used  for 
purposes  of  a  public  nature,  as  subsidiary  to  the  main  purpose  of 
irrigation,  it  was  therefore  held  that  a  company  organized  chiefly 
for  the  purpose  of  generating  and  distributing  power  is  not  within 

s  For    the    regulations    under     the  prevent  use  of  the  canyon  for  reser- 

Aot,  see  30  Land  Deo.  325,  31  Land  voir  purposes,  and  that  it  was  prao- 

Dee.  504,  36  Land  Dee.  567.  tieable  to  construct  the  railroad  at  a 

See,  also,  circular,  June  27,   1900,  higher  grade  without  interfering  with 

30  Land  Dec.  325.  the  reservoir  site.     San  Carlos  Eeser- 

Application  for  a  railroad  right  of  voir  Site,  40  Land  Dec.  470. 

way  through  a  narrow  canyon  in  an  4  Sierra  D.  etc.  Co.,  35  Land  Dec. 

Indian  reservation,  which  is  the  most  154. 

feasible  site  for  a  reservoir  for  irri-  See,  also,  AUen  v.  Denver  Power  & 

gation  of  lands  in  the  vicinity,  was  Irr.   Co.,   36  Land  Dec.   490;    Sierra 

rejected  by  the  Secretary  of  the  In-  Ditch   &   Water   Co.,    38   Land   Dee. 

terior   for   the   reason   that   construe-  547. 
tion  of  the  road  as  contemplated  would 
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the  purview  of  the  Act  of  March  31,  1891,  and  where  application  by 
such  a  company  for  right  of  way  under  that  Act  has  been  approved 
for  lands  then  within  a  National  Forest,  the  company  may  be  per- 
mitted to  relinquish  all  rights  under  such  approval  and  amend  its 
application  to  bring  it  within  the  Act  of  February  15,  1901,  failing 
to  do  which  action  should  be  taken  by  the  Land  Department  to  the 
revocation  of  the  approval.^ 

The  nature  of  the  grant  for  a  jight  of  way  under  the  Act  of  1891, ' 
as  amended  by  the  Act  of  1898,  supra,  is  not  that  in  the  nature  of  a 
grant  of  lands  in  fee,  but  is  a  base  or  qualified  fee.  The  possession  . 
and  right  of  use  of  the  lands  are  given  for  the  purposes  contem- 
plated by  the  Acts,  but  a  reversionary  interest  remains  in  the 
United  States,  to  be  conveyed  by  it  to  the  person  to  whom  the  land 
may  be  patented,  but  whose  rights  will  be  subject  to  those  of  the 
grantee  of  the  right  of  way.  Therefore,  all  persons  settling  upon 
a  tract  o^  public  land,  to  part  of  which  a  right  of  way  has  attached 
for  a  canal,  ditch,  or  reservoir,  take  the  land  subject  to  such  right 
of  way,  and  at  the  total  area  of  the  subdivision  entered,  there  being 
no  authority  to  make  deductions  in  such  cases.  If,  however,  a  set- 
tler has  a  valid  claim  to  land  existing  at  the  date  of  the  filing  of 
the  map  of  definite  location,  his  right  is  superior,  and  he  is  entitled 
to  a  reasonable  measure  of  damages  for  right  of  way  as  may  be 
determined  upon  by  agreement  or  in  the  courts.  This  question, 
however,  does  not  come  within  the  jurisdiction  of  the  Land  Depart- 
ment, but  is  entirely  within  the  jurisdiction  of  the  courts  of  the 
State  within  which  the  land  is  situated.^ 

5  Kern  River  Co.,  38  Land  Dee.  302 ;  way  is  desired  for  the  primary  pur- 
Town  of  Delta,  32  Land  Dec.  461 ;  Op.  pose  of  irrigation. 
Atty.  Gen.,  28  Land  Dee.  474,  where  It  is  held  that  no  company  will 
it  is  held  that  "the  controlling  idea  hereafter  be  recognized  as  a  benefi- 
was  still,  as  in  the  Act  of  1891,  irri-  ciary  under  the  provisions  of  the  Act 
gation. "  See,  also,  Op.  Atty.  Gen.,  of  March  3,  1891",  granting  rights  of 
28  Land  Dec.  476.  way  over  the  public  lands  and  reser- 

Inyo    etc.    Co.,    37    Land   Dec.    78,  vations  to  canal  and  ditch  companies 

where  it  is  also  held  that  the  depart-  organized  for  the  purpose  of  irriga- 

ment  can  not  assume  the  burden  of  tion  until  the  formal  presentation  of 

pointing   out  to  applicants  for  right  an  application  for  a  specific  right  of 

of  way  the  particular  facts  necessary  way.     Pacific  Gas  &  Electric  Co.,  40 

to  establish  the  right  asserted  in  each  Land  Dec.  125. 

particular   ease ;    but   the   application  6  Eegulations,  June  6,  1908,  36  Land 

will    not   be   allowed    except   upon   a  Dec.  568 ;  Eegulations,  34  Land  Dec. 

satisfactory  showing  that  the  right  of  215,   31   Land  Dec.   506;    Homer  E. 
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It  is  to  be  noted  here  that  the  courts  hold,  and  correctly,  that  if 
the  right  of  the  settler  has  vested  prior  to  the  date  of  the  approval 
of  the  application  by  the  Secretary  of  the  Interior,  that  his  right 
is  superior  and  entitled  to  protectionJ 

Section  21  of  the  Act  of  March  3,  1891,  provides  that  the  grant 
of  a  right  of  way  for  a  canal,  ditch,  or  reservoir,  does  not  neces- 
sarily carry  with  it  a  right  to  the  use  of  fifty  feet  on  each  side,  but 
only  such  land  may  be  used  as  is  necessary  for  construction,  main- 
tenance, and  care  of  the  canal,  ditch,  or  reservoir.  But  the  size  of 
reservoirs  is  not  limited  by  the  Act,  and  an  application  will  be 
approved  "to  the  extent  of  the  ground  occupied  by  the  water  of 
the  reservoir"  and  fifty  feet  on  each  side  of  the  marginal  limits 
thereof.* 

§  945.  Procedure  under  Act  of  March  3,  1891,  for  acquisition 
of  right. — The  administration  of  the  provisions  of  the  Act  of 
March  3,  1891,  comes  under  the  jurisdiction  of  the  Secretary  of 
the  Interior  and  under  the  General  Land  Oifice.  Where,  however, 
the  land  through  which  the  right  of  way  is  sought  is  within  a  mili- 
tary or  some  other  reservation  under  the  direct  charge  and  control 
of  some  department  of  the  Government  other  than  that  of  the 
Department  of  the  Interior,  all  maps  of  location  are  also  subject  to 
the  approval  of  the  department  of  the  Government  having  jurisdic- 
tion of  such  reservation.!  Under  his  general  power  the  Secretary 
has  the  authority  to  make  all  needed  rules  and  regulations  for  the 
administration  of  the  Act.  This  he  has  done  from  time  to  time  as 
circumstances  or  amendment  of  the  law  required. 

Brayton,  31  Land  Dee.  364;  Circular,  entire   area   of   the   legal   subdivision 

30  Land  Dec.  325,  327.  applied   for   regardless    of   rights    of 

1  See   for   effect   of   approval.   Sec.  way,  see  John  W.  Wehn,  32  Land  Dec. 

949.  33. 

See,    also,    Nippel    v.    Eorker,    26  See,  also,  Eegulations,  30  Land  Dee. 

Colo.  74,  56  Pae.  Eep.  577,  afSnning  325,  327. 

same,  9  Colo.  App.  106,  47  Pao.  Bep.  s  Irrigators  etc.  v.  Electric  etc.  Co., 

766;  Baldridge  v.  Leon  Lake  etc.  Co.,  32  Land  Dee.   178. 
20  Colo.  App.  518,  80  Pac.  Bep.  477 ;  i  For  the  approval  of  other  depart- 

United  States  v.  Conrad  Inv.  Co.,  156  ments,  see  See.  946. 
Fed.  Bep.  123.  For   rights    of   way   over   National 

That  the  applicant  to  purchase  the  Forests,  see  Sees.  954-968. 
land  will  be  required  to  pay  for  the 
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The  rules  prescribed  in  the  regulations  must  be  followed  accu- 
rately, as  well  as  the  forms  prescribed  by  the  Land  Department,  as 
no  changes  or  additions  are  allowable  in  the  substance  thereof,  ex- 
cept when  the  facts  differ  from  those  assumed  therein.^ 

Where  the  applicant  is  an  incorporated  company,  oi^ganized  under 
,the  laws  of  any  State  or  Territory,  it  must  file  with  the  register  of 
the  land  of&ce  in  which  the  right  of  way  is  sought,  a  copy  of  its 
articles  of  incorporation,  duly  certified  to  by  the  proper  officers  of 
the  company  under  its  corporat%  seal,  or  by  the  Secretary  of  the 
State  or  Territory  where  organized,  a  copy  of  the  State  oi  Terri- 
torial law  under  which  the  company  was  organized,  with  a  certificate 
of  the  Governor  or  Secretary  of  the  State  or  Territory,  under 
seal,  that  the  same  was  the  law  at  the  date  of  the  incorporation, 
together  with  the*proof  that  the  articles  were  duly  filed  according 
to  law  with  the  proper  officer,  and  that  the  corporation  is  authorized 
to  do  business  in  the  State  or  Territory  where  the  right  of  way  is 
sought,  by  complying  with  its  laws  relative  to  foreign  corporations, 
where  its  organization  was  under  the  laws  of  some  other  State  or 
Territory.  There  must  be  also  filed  a  true  list,  signed  by  the  presi- 
dent, under  the  seal  of  the  company,  showing  the  names  and  desig- 
nations of  its  officers  at  the  date  of  the  filing  of  the  proofs.^  The 
company  must  also  file  a  copy  of  its  title  or  right  to  appropriate  the 
water  needed  for  its  canals,  ditches,  and  reservoirs,  certified  as 
required  by  the  State  or  Territorial  laws.  If  the  miner's  inch  is 
the  unit  of  measurement  used,^  its  equivalent  in  cubic  feet  per  sec- 
ond must  be  stated.  If  the  right  to  appropriate  the  water  has  been 
adjudicated,  a  certified  copy  of  the  decree  should  be  filed;  if  it  has 
not  been  adjudicated,  a  certified  copy  of  the  notice  of  appropriation 
will  be  sufficient.  The  notice  of  appropriation  must  also  be  accom- 
panied with  maps  or  plats  sufficient  to  identify  it  with  the  canal  or 
reservoir  for  which  the  right-of-way  application  is  made,  where  the 
notice  itself  does  not  so  identify  it.    If  the  water  right  claim  has 

2  For  the  last  rules  promulgated  by  local  law.  Farmers'  Canal  Co.,  13 
the  Seeretary  of  the  Interior,  see  36      Land  Dee.  166. 

Land  Dec.  567.  See,  also,  Long's  Peak  etc.  Co.,  27 

3  An  application  by  a  corporation  Land'Dec.  126 ;  Eegulations  of  June  6, 
should  be  accompanied  by  the  certifi-      1906,  36  Land  Dec.  570. 

oate  of  the  proper  ofSoer  of  the  State  *  For    measurement    of    water,    see 

that  the  articles  of  the  incorporation      Sees.  888-900. 
have  been  filed  in  accordance  with  the 
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been  transferred  by  other  parties,  an  abstract  of  title  must  be  filed. 
The  papers  must  be  accompanied  also  with  a  copy  of  the  State  or 
Territorial  laws  governing  water  rights  and  irrigation,  with  the 
certificate  of  the  Governor  or  Secretary  of  the  State  or  Territory 
that  the  same  is  tjie  existing  law.  And  in  order  to  show  that  there 
is  any  water  which  may  be  appropriated  by  the  company,  there 
must  be  given  the  maximum,  minimiim,  and  average  flow  of  water 
in  the  stream  supplying  the  canal,  ditch,  or  reservoir  at  the  point  of 
diversion  or  damming  during  the  preceding  year  or  years,  and  as 
far  back  as  the  records  are  available. 

It  is,  therefore,  invariably  held  that  before  a  right  of  way  will  be 
granted  by  the  Land  Department  the  applicant  must  furnish 
sufficient  proof  to  the  effect  that  he  is  the  owner  of  water  rights 
which  may  be  utilized  by  means  of  ditches  and  canals  constructed 
over  such  right  of  way.  As  was  said  in  the  instructions  under  date 
of  October  21, 1910 :  5  "The  Act  of  March  3,  1891,  and  the  regula- 
tions thereunder  approved  June  6,  1908,^  contemplate  and  require 
that  prima  facie  evidence  of  the  rights  to  waters  to  be  conveyed  in 
or  to  the  canals  and  reservoirs  covered  by  the  right  of  way  sought 
be  furnished  by  the  applicant,  it  not  being  contemplated  that  ease- 
ments shall  be  granted  where  the  applicant  has  no  water  to  convey 
therein." 

•The  company  must,  also,  within  twelve  months  after  the  location 
of  ten  miles  of  its  canal,  if  the  same  be  upon  surveyed  lands,  and 
if  upon  unsurveyed  lands  within  twelve  months  after  the  survey 
thereof  by  the  United  States,  file  with  the  register  of  the  land 
of&ce  a  location  map  of  its  canal,  ditch,  or  reservoir,  based  upon 
accurate  surveys  of  the  same,  together  with  the  field  notes  of  the 
same  as  prescribed  by  the  regulations.''^    And  written  on  the  map 

B39  Land  Dec.  334.  A.    J.    Bothwell,    14   Land   Dec.    30; 

6  36  Land  Dec.  567.  Armstrong   and   Ogle,   14  Land  Dee. 

T  See  Sec.  19  of  the  Act.  28;    Pecos    etc.    Co.,    15    Land    Dee. 

Also,  see  36  Land  Dec.  571,  572.  470 ;  Rio  Colorado  Ees.,  14  Land  Dec. 

That  maps  and  plats  must  be  filed  516;   Long's  Peak  Ees.   etc.   Co.,   27 

in   duplicate,   see   Chas.    E.   Day,    13  Land  Dec.   126. 

Land  Dee.  282 ;  Kern  Val.  W.  Co.,  13  The  dates  of  the  surrey  and  definite 

Land  Deo.  707 ;  H.  B.  Jones,  13  Land  location  of  a  reservoir  are  not  e'ssen- 

Dec-    357;    Armstrong   and    Ogle,    14  tial,  where  the  map  is  not  filed  iintil 

Land   Dec.    28;    A.    J.    Bothwell,    14  after  construction.     John  B.   Wilson, 

Land  Dec.  30.  27  Land  Dec.  316. 

For  data  necessary  of  survey,  see  The  provision  requiring  a  map  of 
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in  duplicate  there  must  be  the  engineer's  affidavit  and  applicant's 
certificate  which  must  both  designate  by  termini  and  length  each 
canal,  ditch,  or  lateral,  and  by  initial  point  and  area  each  reservoir 
shown  on  the  map,  for  which  right  of  way  is  asked.  Applicants 
must  also  include  in  the  certificate  the  statement:  "And  I  further 
certify  that  the  right  of  way  herein  described 'is  desired  for  the 
main  purpose  of  irrigation."* 

Where  the  application  is  made  by  an  individual  or  association 
of  individuals  for  a  right  of  way,  the  same  proceedings  must  be 
followed,  with  the  exception  of  the  rules  as  to  filing  the  articles  of 
incorporation  and  the  proof  thereof.  Associations  of  individuals 
must,  however,  in  addition  to  the  other  papers  necessary,  file  their 
articles  of  association ;  but  if  there  be  none,  this  fact  must  be  stated 
over  the  signature  of  each  member  of  the  association. 

In  case  it  should  be  found  that  an  amended  location  is  desired, 
new  maps  and  field  notes  in  full,  as  in  the  regulations  provided, 
changed  to  agree  with  the  facts  in  the  ease,  must  be  filed.  The  map 
must  show  clearly  the  portions  amended  or  bear  a  statement  de- 
scribing them,  and  the  location  must  be  described  in  the  forms  as 
the  amended  survey  and  the  amended  definite  location.  In  such 
eases  the  applicant  must  file  a  relinquishment,  under  seal,  of  all 
rights  under  the  former  approval  as  to  the  portions  amended;  said 
relinquishment  to  take  effect  when  the  map  of  the  amended  definite 
location  is  approved  by  the  Secretary  of  the  Interior.  If  the  canal 
or  reservoir  has  been  constructed  on  the  location  originally  ap- 
proved, and  is  to  be  used  until  the  canal  or  reservoir  on  the 
amended  location  is  ready  for  use,  the  relinquishment  may  be  made 
to  take  effect  upon  completion  of  the  canal  or  reservoir  on  the 
amended  location.^ 

location  to  be  filed  witMn  twelve  a  right  of  way  under  the  Act,  cover- 
months  after  the  location  of  the  works,  ing,  with  other  public  land,  a  tract 
if  upon  surveyed  lands,  or  within  included  in  a  prior  approval,  but  it  is 
twelve  months  after  survey,  if  upon  not  bound  to  do  so;  and  where  it  ap- 
unsurveyed  lands,  is  directory,  with  pears  that  the  enjoyment  sought  de- 
respect  to  the  time  so  fixed,  and  not  pends  upon  the  destruction  of  the 
mandatory.  Battlement  Kes.  Co.,  29  prior  right,  the  granting  of  the  later 
Land  Dec.  112.  right  may  be  withheld  until  the  prior 

8  See  Eegulations,  36  Land  Dec.  approval  is  set  aside  or  the  applicant 
574.  is  shown  to  be  entitled  to  make  use 

9  The  Land  Department  has  juris-  of  the  right  sought.  Allen  v.  Den- 
diction  to  approve  an  application  for  ver  etc.  Co.,  36  Land  Deo.  490. 
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§  946.  Act  of  March  3,  1891 — Procedure  where  jurisdiction 
comes  under  two  departments.— By  the  proviso  in  Section  18  of  the 
Act  of  March  3, 1891,1  no  right  of  way  will  be  granted  over  reserva- 
tions so  as  to  interfere  with  the  proper  occupation  of  the  Govern- 
ment, and  all  maps  shall  be  subject  to  the  approval  of  the  depart- 
ment of  the  Goveraiment  having  jurisdiction  of  such  reservation.^ 
Where,  however,  the  land  is  partly  within  and  partly  without  such 
reservation,  the  applicant  need  not  go  to  the  expense  and  trouble  of 
making  separate  applications  to  each  department,  but  may  make  it 
in  regular  form  to  the  Department  of  the  Interior,  and  if  there 
found  regular  will  be  approved  by  that  department,  and  then  trans- 
mitted to  the  other  department  for  its  consideration  and  approval 
so  far  as  it  affects  the  reserve.^  This  mode  of  procedure  must  also 
be  followed  where  the  application  is  over  lands  entirely  within  the 
jurisdiction  of  some  other  department  than  that  of  the  Department 
of  the  Interior.  The  application  must  be  filed  with  the  Department 
of  the  Interior,  in  accordance  with  the  regulations,  and  it  will  then 
be  submitted  by  it  to  the  department  having  jurisdiction.* 

§  947.  Official  acts  under  Act  of  March  3,  1891— Approval  of 
application. — ^When  the  maps  and  other  papers  are  filed,  the  reg- 
ister of  the  land  oflSee  must  note  the  date  of  filing  over  his  written 
signature.  Notations  must  also  be  made  on  the  records  of  the  local 
land  office  as  to  each  unpatented  tract  affected,  that  the  application 
for  the  right  of  way  is  pending,  giving  the  date  of  filing  and  the 
name  of  the  applicant.  The  register  must  also  certify  on  each  map, 
over  his  written  signature,  that  unpatented  land  is  affected  by  the 

See,  also,  Deaeret  Irr.  Co.,  33  Land  should  always  send  to  the  General 
Dec.  469.                                                        '  Land  OflSoe  for  the  last  rules  promul- 

The  maps  and  papers  pertaining  to  gated  upon  the  subject,  before  filing 

a  right  of  way  proceeding  may  be  de-  the  application,  as  the  rules  in  force 

livered  to  the  receiver  of   an  irriga-  at  the  time  of  the  application  will  be 

tion  company,  for  purposes  of  amend-  literally  followed, 
ment,  on  due  showing  that  he  is  act-  i  For  Act,  see  Sec.  937. 

ing    under    judicial   authority.      Gila  See,   also,  preceding  sections.   Nob. 

Bend  etc.  Co.,  26  Land  Dec.  154.  938-945. 

Note. — The   above   are   in   general         2  For  rights  of  way  over  National 

the  required  regulations  as  last  pro-  Forests,  see  Sees.  954-967. 
mulgated  at  the  date  of  this  writing.  3  Instructions,  34  Land  Dec.  64. 

These  regulations  have  been  changed  4  Eegulations,   36   Land  Dec.   567; 

from   time    to    time,   and   applicants  Id.,  34  Land  Dec.  212, 


1676  EIGHTS   OF    WAY   OVEE   PUBLIC   DOMAIN. 

proposed  right  of  way.  The  maps  and  field  notes  in  duplicate  and 
all  other  papers  filed  in  connection  with  the  application  must  then 
be  promptly  transmitted  to  the  General  Land  Office.  If  no  unpat- 
ented land  is  involved  in  the  application,  the  local  officers  will  reject 
it.i  And  any  valid  right  of  settlers  or  others  existing  at  the  date 
of  the  filing  of  an  application  will  not  be  affected  by  the  filing  or 
the  approval  thereof.  Upon  the  approval  of  a  map  of  location  by 
the  Secretary  of  the  Interior,  the  duplicate  copy  will  be  sent  to  the 
local  officers,  who  will  mark  upon  the  township  plats  the  lines  of 
canals,  ditches,  or  reservoirs  as  laid  down  upon  the  map.  They 
will  also  note  the  approval  in  ink  on  the  tract  books,  opposite  each 
tract  marked,  as  required  above,  and  report  to  the  General  Land 
Office  that  the  notations  have  been  made,  and  that  the  applicant 
has  been  notified  of  the  approval.^ 

§  948.  Nature  of  title  granted  under  Act  of  March  3,  1891,  and 
amendments  thereto.. — The  nature  of  the  title  granted  under  the 
Act  of  March  3,  1891,  as  defined  by  the  Secretary  of  the  Interior 
in  the  regulations  of  June  6,  1908, i  is  as  follows:  "The  right 
granted  is  not  in  the  nature  of  a  grant  of  lands,  but  is  a  base  or 
qualified  fee.  The  possession  and  right  of  use  of  the  lands  are 
given  for  the  purposes  contemplated  by  law,  but  a  reversionary  in- 
terest remains  in  the  United  States,  to  be  conveyed  by  it  to  the 
person  to  whom  the  land  may  be  patented,  whose  rights  will  be  sub- 
ject to  those  of  the  grantee  of  the  right  of  way.    All  persons  set- 

1  The  Secretary  of  the  Interior  has  An  application  can  not  be  approved 
no  jurisdiction  to  act  upon  an  appli-  until  presented  in  conformity  with 
cation  for  a  right  of  way,  under  the  '  the  regulations  of  the  department. 
Act  of  1891,  unless  it  affirmatively  Northern  Pac.  etc.  Co.,  13  Land  Dec. 
appears  that  some  portion  of  the  pub-  110. 

lie   domain  is  affected  thereby.     Mt.  A  map   showing  the  location  of  a 

Nebo  Ees.,  15  Land  Dec.  345.  canal  will  not  be  approved,  where  a 

But  an  application  may  be  approved,  portion   of   the   line   traverses   unsur- 

in  so  far  as  it  affects  unoccupied  Gov-  veyed  land.    Inyo  Canal  Co.,  15  Land 

erument  land,  though  the  line  for  the  Dec.    245;     Arrowhead    Ees.    Co.,   16 

greater  part  traverses  lands  that  do  Land  Dee.  148;   Santa  Cruz  etc.  Co., 

not  belong  to  the  public  domain.  Kern  13  Land  Dec.  660 ;   Cache  Val.  Canal 

Val.  W.  Co.,  15  Land  Deo.  577.  Co.,  16  Land  Dec.  192. 

2  Eegulations,  36  Land  Deo.  574.  i  36  Laud  Dee.  5G8. 
As  to  the  effect  of  the  approval,  see 

Sec.  949. 
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tling  on  a  tract  of  public  land,  to  part  of  which  right  of  way  has 
attached  for  a  canal,  ditch,  or  reservoir,  take  the  land  subject  to 
such  right  of  way,  and  at  the  total  area  of  the  subdivision  entered, 
there  being  no  authority  to  make  deductions  in  such  cases.  "2  As 
held  by  the  courts,  "The  Act  of  March  3,  1891,  is  general  and  per- 
manent in  its  character,  and  operates  continuously  to  convey  the 
title  to  public  lands  to  all  persons  complying  with  its  provisions. ' '  * 
And  one  of  the  conditions  of  the  grant  is  that  the  land  must  be 
continually  occupied  and  used  for  the  purpose  for  which  it  is 
granted,  otherwise  the  right  of  way  reverts  to  the  United  States  or 
to  the  persons  to  whom  the  land,  covered  by  such  a  right  of  way, 
has  been  acquired  from  the  Government.* 

§  949.  Effect  of  approval  of  application  under  Act  of  Majrch 
3,  1891.— Under  Section  19  of  the  Act  of  March  3,  1891,i  a  canal, 
ditch,  or  reservoir  is  not  definitely  located  in  the  sense  that  a  right 
of  way  therefor  over  the  public  lands  attaches,  until  the  map  and 
application  for  the  same  have  been  approved  by  the  Secretary  of  the 
Interior.  And  the  approval  by  the  Secretary  of  the  application, 
filed  under  the  provisions  of  the  Act,  carries  only  the  right  of  way 
over  the  public  lands  covered  by  such  location  as  are  vacant  and 

2  "The  Act  of  March  3,  1891,  under  Co.,  147  TJ.  S.  165,  37  L.  Ed.  123,  13 

which  the  Denver  company's  appliea-  Sup.  Ct.  Eep.  271;  T.  A.  Sullivan,  38 

tion  was  filed  and  approved,  is  very  Land  Dec.   493;    McMillan  Eeservoir 

similar  to  the  Act  of  March  3,  1875  Site,  37  Land  Dee.  6. 
(18   Stat.   482),   by  which  rights   of  3  United    States    v.    Whitney,    176 

way    across     the   '  public    lands    are  Fed.  Bep.  593. 

granted  to   railroad  companies.     Be-         *  See,   also,   Whitmore  t.   Pleasant 

specting   this    Act   of    1875,   the    Su-  Valley  etc.  Co.,  27  Utah,  284,  75  Pae. 

preme   Court   has   decided   that   after  Eep.   748;   Nippel  v.  Forker,   9 'Colo, 

an  application  has  been  approved  by  App.  106,  47  Pac.  Eep.  766;  Id.,  26 

the    Secretary     of    the     Interior,    a  Colo.  74,  56  Pac.  Eep.  577;  Easmus- 

vested  right  is  acquired  which  can  not  sen  v.  Blust,  85  Neb.  198,  122  N.  W. 

be  disturbed  by  any  subsequent  action  Eep.    862,    133    Am.    St.    Bep.    650; 

of  the  Department;  that  with  the  ap-  United  States  v.  Lee,  15  N.  M.  382, 

proval  the  title  passes,  and  with  the  110  Pae.  Bep.  607;  De  Weese  v.  Henry 

title  passes  all   authority   or   control  Investment  Co.,  39  Land  Dee.  27 ;  Min- 

of  the  executive  department  over  the  idoka  etc.  Co.  v.  Weymouth,  19  Idah» 

land  and  over  the  title  which  it  has  234,  113  Pac.  Eep.  455. 
conveyed."     AUen  v.   Denver   Power  i  For  full  copy  of  Act,  see  Sec.  937. 

&.Irr.  Co.,  36  Land  Dec.  490.  See,   also,  preceding  sections,  Nos. 

See,  also,  Noble  v.  Union  Biver  etc.  938-948. 
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unappropriated  at  the  time  of  the  approval,  and  in  nowise  affects 
other  tracts.  Hence  it  does  not  authorize  one  proceeding  under  its 
provisions  to  interfere  with  even  the  possessory  right  of  bona  fide 
settlers,  though  without  title,  where  the  inception  of  the  settler's 
right  was  prior  to  the  approval  of  the  application  of  the  right  of 
way.2 

It  wiU  be  noticed  that  the  Act  prescribes  that  "upon  approval" 
of  the  application,  and  not  until  ^en,  by  the  Secretary,  that  "there- 
after all  such  lands  over  which  such  rights  of  way  shall  pass  shall 
be  disposed  of  subject  to  such  right  of  way."  The  right  does  not 
relate  back  to  the  date  of  beginning  the  construction  of  the  works.^ 

The  section  further  prescribes  that  whenever  any  person  or  cor- 
poration, in  the  construction  of  any  canal,  ditch,  or  reservoir,  in- 
jures or  damages  the  possession  of  any  settler  on  the  public  domain, 
the  party  committing  such  injury  or. damage  shall  be  liable  to  the 
party  injured  for  such  injury  or  damage.  This  clause  is  an  ad- 
ditional protection  to  the  vested  rights  of  settlers.  This  subject 
also  comes  wholly  within  the  jurisdiction  of  the  courts  and  not  the 
Land  Department. 

By  the  Federal  Court  it  was  held  that  under  the  Act  of  March 
3,  1891,  upon  the  filing  of  a  map"  thereof  and  its  approval  by  the 
Secretary  of  the  Interior,  such  approval  is  essential,  and  where  it 

2  Nippel  V.  Porker,  26  Colo.  74,  56  suoH  ease  the  eonfliet  should  be  given 

Pae.  Eep.  577;  affirming  Id.,  9  Colo,  proper  weight  in  determining  whether 

App.    106,    47    Pae.    Eep.    766.      See  approvals  should  be  given  to  the  later 

same  case  before  the  Land  Dept.,  in  application,  especially  where  the  pre- 

re  protest  of  TiUie  Gibson,  19  Land  vious  right  of  way  has  been  actually 

Dee.  304,  where  it  was  said:     "As  it  utilized.     Deseret   Irr.    Co.   v.    Sevier 

appears,  therefore,  that  the  applicant  Eiver  L.  &  W.  Co.,  40  Land  Dec.  463 ; 

(Nippel)   has  complied  with  the  reg-  Baldridge  v.  Leon  Lake  etc.  Co.,  20 

ulations  prescribed  under  the  Act  of  Colo.   App.    518,    80    Pae.   Eep.    477; 

March  3,   1891,   this   department   can  United  States  v.  Conrad  Inv.  Co.,  156 

not   inquire   into    the    merits    of    the  Ped.  Eep.  123;  Whitmore  v.  Pleasant 

protests,  but  must  refer  the  parties  to  Valley  Coal  Co.,  27  Utah,  284,  75  Pae. 

the  courts  for  their  proper  remedies.  Rep.  748;  O'Eiley  v.  Noxson,  49  Colo, 

if   in   anywise   injured  in   their   pos-  362,  113  Pae.  Eep.  486. 

session  by  the  building  and  use  of  the  3  Nippel    v.    Porker,    26    Colo.    74, 

proposed  reservoir."  56  Pao.  Eep.  577,  9  Colo.  App.  106, 

The   mere   fact   of   an   outstanding  47  Pae.  Eep.   766;   P.   P.  Noxon,  27 

approved  right  of  way  wiU  not  pre-  Land  Dee.  585. 

vent  the  approval  of  a  conflicting  ap-  But  see  H.  Pope,  28  Land  Dee.  402. 
plication   for    right    of    way,    but    in 
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was  refused  as  to  a  reservoir,  because  the  site  had  been  previously 
withdrawn  from  sale  or  entry  and  reserved  by  the  United  States, 
the  company  acquired  no  right  or  easement  by  the  filing  of  its 
maps.* 

Section  21  of  the  Act  forbids  the  occupancy  of  the  right  of  way 
except  for  the  purposes  of  the  canal  or  ditch,  and  then  only  so 
far  as  may  be  necessary,  and  the  acquirement  of  such  a  right  of 
way  gives  the  owner  no  right  to  use  the  land  for  any  other  pur- 
poses.^ 

Under  Section  20  the  canal  or  other  works  must  be  completed 
within  five  years  or  the  rights  are  forfeited;  also  any  section  not 
completed  within  that  time  will  be  forfeited  as  to  the  uncompleted 
portion.  A  suit  may  be  brought  by  the  United  States  to  declare 
such  forfeiture,®  or  the  rights  may  be  held  to  be  forfeited  in  a  suit 
brought  in  the  State  courts  by  private  parties  without  any  special 
action  to  declare  the  forfeiture  by  the  Government,  especially  where 
the  claimant  has  lost  his  right  to  appropriate  the  water  to  conduct 
which  the  right  of  way  was  granted.'^ 

§  950.  Secretary  has  no  jurisdiction  over  water  rights  under 
Act  of  March  3,  1891. — The  jurisdiction  of  the  Secretary  of  the 
Interior,  or  the  Land  Department,  under  the  Act  only  extends  to 
the  subject  matter  of  the  granting  or  rejecting  the  application  for 
the  rights  of  way  over  the  public  lands.  The  department  is  with- 
out jurisdiction  to  determine  the  question  as  to  the  right  to  the 
water,  that  being  a  matter  solely  within  the  province  of  the 
State  courts.  1  Therefore,  while  the  Act  in  question  grants 
rights  of  way  over  the  public  lands  necessary  to  the  maintenance 

*  United  States  v.  Eiekey  Land  &  For  proceedings  to   declare  a   f  or- 

Cattle  Co.,  164  Fed.  Rep.  496.  feiture  of  rights,  see  Sec.  969. 

5  The  right  of  way  can  not  be  used  7  Baldridge  etc.  Co.  v.  Leon  etc. 
for  the  purpose  of  a  saloon.  Whit-  Co.,  20  Colo.  App.  518,  80  Pae.  Rep. 
more  v.  Pleasant  Valley  Coal  Co.,  27  477. 

Utah  284,  75  Pac.  Rep.  748.  i  Silver  Lake   etc.   Co.   v.   City   of 

In  approving  an  application  for  a  Los     Angeles,    37    Land    Dec.     152; 

right  of  way  for  a  ditch,  the  depart-  Kings   River   Pr.   Co.   v.    Knight,    32 

ment  does  not  determine  the  marginal  Land   Deo.    144;    Chicala    W.    Co.    v. 

width  necessary  for  the  construction  Lytle  Cr.  etc.  Co.,  26  Land  Dee.  520; 

and  maintenance  of  the  ditch.     Lewis  Surface  Creek  etc.  Co.,  22  Land  Dec. 

J„  Dawson,   16  Land  Dee.   425.  709;    New    Bear    Valley    Irr.    Co.    v. 

6  Deseret  Irr.  Co.,  33  Land  Dec.  469.  Roberts,  Trustee,  30  Land  Deo.  382 ; 
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and  use  of  ditches,  canals,  and  reservoirs,  the  control  of  the  flow 
and  use  of  the  water  is,  so  far  as  this  Act  is  concerned,  vested  in 
the  States,  under  the  laws  thereof,  and  the  jurisdiction  of 
the  Department  of  the  Interior  is  limited  to  the  approval  of 
the  maps  and  the  application  for  the  bare  right  of  way  over  the 
public  lands  necessary  for  the  construction  of  the  works  through 
which  the  water  may  be  conducted  to  the  place  of  use.^  However, 
in  making  the  application  the  applicant  must  make  at  least  prima 
facie  proof  that  he  has  a  valid  water  right  to  use  with  the  right  of 
way.^  And  it  is  invariably  held  that  where  the  applicant  does  not 
furnish  sufficient  proof  of  a  right  to  the  use  of  water  to  be  conveyed 
in  or  to  the  canals  and  reservoirs  covered  by  the  right  of  way 
sought  that  such  right  of  way  will  not  be  granted.* 

§  951.  Segregated  reservoir  sites — Text  of  Act  of  October  2, 
1888,  and  amendatory  Acts  of  March  2,  1889,  August  30,  1890,  and 
Section  17,  of  the  Act  of  March  3,  1891,  and  the  Act  of  February 
26,  1897. — Evidently  anticipating  the  construction  of  irrigation 
works  by  the  Federal  Government  some  time  in  the  future.  Con- 
gress provided  for  the  segregation  of  reservoir  sites  for  that  purpose 
fourteen  years  before  the  National  Reclamation  Act  was  passed 
whereby  these  sites  might  be  utilized. 

In  the  Sundry  Civil  Appropriation  Act  of  October  2,  1888,  ^ 
Congress  enacted  the  following: 

"  ...  For  the  purpose  of  investigating  the  extent  to  which 
the  arid  region  of  the  United  States  can  be  redeemed  by  irrigation, 
and  the  segregation  of  irrigable  lands  in  such  region,  and  for  the 
selection  of  sites  for  reservoirs  and  other  hydraulic  works  necessary 

H.   H.   Sinclair,   18   Land  Dec.   573 ;  For  general  jurisdiction  of  the  Land 

Tillie  Gibson,  19  Land  Dee.  304.  Department,  see  Sec.  968. 

The  Acts  of  Congress  of  March  3,  3  See,    also,    Eegulations,  36  Land 

1891,  and  of  July  26,  1866,  and  the  Dec.  567. 

Desert  Land  Act  of  March  3,   1877,  4  Instructions     dated    October    21, 

permit  the  appropriation  of  water  for  1910,  39  Land  Dee.  334. 

irrigatioi^    and    the     reclamation    of  17  Fed.  Stat.  Ann.,  1905,  p.  1096; 

desert  land.    Gutierres  v.  Albuquerque  2  U.  S.  Comp.  Stat.,  1901,  p.  1552;  25 

etc.  Co.,  188  IT.  S.  545,  47  L.  Ed.  588,  Stat.  L.  526. 

23  Sup.  Ct.  Bep.  338;   afirming  Id.,  For  the  construction  of  this   Act, 

10  N.  M.  177,  61  Pac.  Eep.  357.  see  Sec.  952. 

2  Eegulations,  36  Land  Dee.  568,  34  For  the  National  Eeclamatlon  Act, 

Land  Dec.  214,  31  Land  Dec.  505.  see  Chap.  65,  Sees.  1235-1286. 
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for  the  storage  and  utilization  of  water  for  irrigation  and  the  pre- 
vention of  floods  and  overflows,  .  .  .  the  work  to  be  performed 
by  the  Geological  Survey,  under  the  direction  of  the  Secretary  of 
the  Interior.  .  .  .  And  all  lands  which  may  hereafter  be  desig- 
nated or  selected  by  the  United  States  surveys  for  sites  for  reser- 
voirs, ditches,  or  canals  for  irrigation  purposes  and  all  the  lands 
made  susceptible  of  irrigation  by  such  reservoirs,  ditches,  or  canals 
are  from  this  time  henceforth  hereby  reserved  from  sale  as  the  prop- 
erty of  the  United  States,  and  shall  not  be  subject  after  the  passage 
of  this  Act,  to  entry,  settlement,  or  occupation  until  further  pro- 
vided by  law :  Provided,  That  the  President  may  at  any  time  in  his 
discretion,  by  proclamation,  open  any  portion  or  all  of  the  lands 
reserved  by  this  provision  to  settlement  under  the  homestead 
laws.  "2 

The  above  provision  was  amended  by  Section  1  of  the  Sundry 
Civil  Appropriation  Act  of  March  2,  1889,3  which  provides  as  fol- 
lows: 

"Sec.  1.  .  .  .  Irrigation  Survey. — For  the  purpose  of  inves- 
tigating the  extent  to  which  the  arid  region  of  the  United  States 
can  be  redeemed  by  irrigation  and  the  segregation  of  irrigable  lands 
in  such  arid  region,  and  for  the  selection  of  sites  for  reservoirs  and 
other  hydraulic  works  necessary  for  the  storage  and  utilization  of 
water  for  irrigation  and  for  ascertaining  the  cost  thereof,  and  the 
prevention  of  floods  and  overflows,  and  to  make  the  necessary  maps, 
.  .  .  and  the  Director  of  the  Geological  Survey,  under  the  super- 
vision of  the  Secretary  of  the  Interior,  shall  make  a  full  report  to 
Congress  on  the  first  Monday  in  December  of  each  year,  showing 
in  detail  how  the  said  money  has  been  expended,  the  amount  used 
for  actual  survey  and  engineer  work  in  the  field  in  locating  sites 
for  reservoirs,  and  an  itemized  account  of  the  expenditures  under 
this  and  future  appropriation. ' ' 

By  Section  1  of  the  Sundry  Civil  Appropriation  Act  of  August  30, 

2  For  the  results  of  this  Act,  see  3  7  Fed.  Stat.  Ann.,  1905,  p.  1097 ; 

the  many  Water-Supply  Papers,  issued  2  IT.  S.  Comp.  Stat.,  1901,  p.   1.553 ; 

by  the   Department   of   the   Interior,  25  Stat.  L.  960. 

U.   S.   Geologieal   Survey,   which   eon-  For  the  construction  of  this  amend- 

tain  much  valuable  information.  atory  Act,  see  See.  952, 
lOS  -Kin.  on  Irr. 
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1890,  the  general  withdrawal  of  lands  provided  for  in  the  foregoing 
Acts,  was  repealed,*  which  repealing  Act  is  as  follows : 

"Sec.  1.  So  much  of  the  Act  of  October  2,  1888,  entitled,  'An 
Act  making  appropriations  for  sundry  civil  expenses  of  the  Govern- 
ment for  the  fiscal  year  ending  June  30,  1889,  and  for  other  pur- 
poses,' as  provides  for  the  withdrawal  of  the  public  lands  from 
entry,  occupation,  and  settlement,  is  hereby  repealed,  and  all  en- 
tries made  for  claims  initiated  in  good  faith  and  valid  but  for  said 
Act,  shall  be  recognized  and  may  be  perfected  in  the  same  manner 
as  if  said  law  had  not  been  enacted,  except  that  reservoir  sites  here- 
tofore located  or  selected  shall  remain  segregated  and  reserved  from 
entry  or  settlement  as  provided  by  said  Act,  until  otherwise  pro- 
vided by  law,  and  reservoir  sites  hereafter  located  or  selected  on 
public  lands  shall  in  like  manner  be  reserved  from  the  date  of  the 
location  or  selection  thereof." 

By  the  amendatory  Section  17  of  the  Act  of  March  3,  1891,^  the 
above  laws  were  again  amended  by  the  provision  as  follows:  "See. 
17.  That  reservoir  sites  located  or  selected  and  to  be  located  and 
selected  under  the  provisions  of  'An  Act  making  appropriations  for 
sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending 
June  30,  1889,  and  for  other  purposes,'  and  amendments  thereto, 
shall  be  restricted  to  and  shall  contain  only  so  much  land  as  is 
actually  necessary  for  the  construction  and  maintenance  of  reser- 
voirs ;  excluding  as  far  as  practicable  lands  occupied  by  actual  set- 
tlers at  the  date  of  the  location  of  said  reservoirs." 

The  above  Acts  were  still  further  amended  by  the  Act  of  Feb- 
ruary 26,  1897,6  entitled,  "An  Act  to  provide  for  the  use  and  occu- 
pation of  reservoir  sites  reserved,"  by  individuals,  private  corpora- 
tions, or  by  any  State,  which  Act  provides : 

"That  all  reservoir  sites  reserved  or  to  be  reserved  shall  be  open 
to  use  and  occupation  under  the  Right  of.  "Way  Act  of  March  3, 1891, 
and  any  State  is  hereby  authorized  to  improve  and  occupy  such 

4  7  Fed.  Stat.  Ann.,  1905,  p.  1097 ;  For  construction  of  the  section,  see 
2  U.  8.  Comp.  Stat.,  1901,  p.  1553;      See.  952. 

26  Stat.  L.  391.  6  7  Fed.  Stat.  Ann.,  1905,  p.  1098; 

For  construction  of  Act,   see   See.  2  IT.  S.  Comp.  Stat.,  1901,  p.  1556; 

952.  29  Stat.  L.  599. 

5  6  Fed.  Stat.  Ann.,  1905,  p.  1097;  For  the  construction  of  the  Act,  see 
2  IT.  S.  Comp.  Stat.,  1901,  p.  1554;  See.  953. 

26  Stat.  L.  1101. 
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reservoir  sites  to  the  same  extent  as  an  individual  or  private  cor- 
poration, under  such  rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe :  Provided,  That  the  charges  for  water  com- 
ing in  whole  or  in  part  from  reservoir  sites  used  or  occupied  under 
the  provisions  of  this  Act  shall  always  be  subject  to  the  control  and 
regulation  of  the  respective  States  and  Territories  in  which  such 
reservoirs  are  in  whole  or  in  part  situated."  '^ 

§  952.  Segregated  reservoir  sites — Oonstniction  of  Act  of  Octo- 
ber 2,  1888,  and  amendatory  Acts  of  March  2,  1889,  August  30, 
1890,  and  Section  17  of  the  Act  of  March  3,  1891.— By  the  Act  of 

October  2,  1888,i  Congress  provided  that  all  lands  which  might  be 
thereafter  designated  or  selected  by  the  United  States  surveys  for 
sites  for  reservoirs,  ditches,  or  canals  for  irrigation  purposes  and 
aU  the  lands  made  susceptible  of  irrigation  by  such  reservoirs, 
ditches,  or  canals,  were  from  that  time  forward  by  the  Act  reserved 
from  sale  as  the  property  of  the  United  States,  and  should  not  after 
the  passage  of  the  Act  be  subject  to  entry,  settlement,  or  occupation 
until  further  provided  by  law :  Provided,  That  the  President  of  the 
United  States  may  at  any  time  in  his  discretion,  by  proclamation, 
open  any  portion  or  all  of  the  lands  reserved  by  the  provision  of 
the  Act  to  settlement  under  the  homestead  laws.  The  cause  leading 
to  the  passage  of  this  Act  was  the  agitation  throughout  all  of  the 
arid  West  to  induce  Congress  to  take  up  the  subject  of  irrigation 
as  a  National  work  and  have  the  Government  construct  the  reser- 
voirs, ditches,  and  canals  at  its  own  expense,  and  then  dispose  of 
the  lands  under  them  to  settlers.  The  work  of  selecting  these  sites 
was  assigned  by  the  Act  to  the  Geological  Survey  under  the  direc- 
tion of  the  Secretary  of  the  Interior.^    But  a  tract  of  land  embraced 

7  For  the  causes  leading  up  to  the  are  now  reserved  to  be  hereafter,  when 

enactment  of  this  law,  and  the  con-  redeemed   to    agriculture,    transferred 

Btruction  of  the  Act,  see  Sec.  952.  to   the   people   of   the   territories     in 

1  7  Fed.  Stat.  Ann.,  1905,  p.  1096,  2  which   they   are   situated    for    home- 

V.    S.    Comp.    Stat.,    1901,    p.    1552;  steads."     Circular  of  Land  Commis- 

Chap.  1069,  25  Stat.  h.  526.  sioner,  August  5,  1889,  9  Land  Dec. 

For  full  text  of  Act,  see  Sec.  951.  282. 

2 ' '  The  object  sought  to  be  accom-         The  provisions  of  Sections  18-21  of 

plished  by  the  foregoing  provision  is  the  Act  of  March  3,  1891,  conferring 

unmistakable.     The  water  sources  and  right  of  way  privileges  for  irrigation 

the  arid  lands  that  may  be  irrigated  purposes  .over  the  pubUc  domain  and 

by  the  system  of  National  irrigation  reservations  of  the  United  States,  do 
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within  a  valid  entry  at  the  date  of  the  passage  of  the  Act  is  excepted 
by  such  entry  from  the  operation  of  the  general  withdrawal  de- 
clared by  the  Act  for  reservoir  purposes.^  This  is  so  for  the  reason 
that  when  land  is  once  appropriated  for  any  purpose,  it  from  that 
moment  is  severed  from  the  mass  of  the  public  lands,  and  no  subse- 
quent law  or  proclamation  will  be  considered  to  embrace  it  or  oper- 
ate upon  it.*  But  an  entry  of  land  made  after  the  passage  of  the 
Act  of  1888,  supra,  and  subsequently  designated  as  a  part  of  a  reser- 
voir site,  is  subject  to  selection  by«.the  Government,  and  the  entry- 
man  takes  the  risk  of  his  entry  being  canceled  where  the  land  is 
needed  for  that  purpose.^ 

In  the  Sundry  Civil  Appropriation  Act  of  March  2,  1889,*  the 
Act  of  October  2,  1888,  was  confirmed,  by  providing  that,  for  the 
purpose  of  investigating  the  extent  to  which  the  arid  region  of  the 
United  States  can  be  redeemed  by  irrigation  and  Jhe  segregation  of 
the  irrigable  lands  in  such  region,  and  for  the  selection  of  sites  for 
reservoirs  and  other  hydraulic  works  necessary  for  the  storage  and 
utilization  of  water  for  irrigation  and  for  ascertaining  the  cost 
thereof,  and  to  make  the  necessary  maps,' the  Director  of  the  Geo- 
logical Survey,  under  the  supervision  of  the  Secretary  of  the  In- 
terior shall  make  fuU  report  to  Congress  on  the  first  Monday  in 
December  of  each  year,  showing  in  detail  how  the  said  money  has 
been  expended,  the  amount  used  for  actual  survey  and  engineer 
work  in  locating  sites  for  reservoirs,  and  an  itemized  account  of 
the  expenditures  under  this  and  any  further  appropriations. 

Congress  two  years  later,  by  the  Act  of  August  30,  1890,'^  thereby 

not  contemplate  the  allowance  of  such  Maria  H.  Williams,  23  Land  Dec.  483 

rights  over  lands  reserved  by  the  Gov-  Mary  E.  Bisbing,  13  Land  Dec.  45 

emment  for  reservoir  sites  under  the  Newton  P.  Austin,  18  Land  Dee.  4 

Act  of  October  2,  1888.    Blue  Water  Coleomokas  G.  M.  Co.,  28  Land  Dec. 

etc.  Co.,  23  Land  Dee.  275.  172;    John  TJ.   Gabathuler,   28   Land 

3  Austin  V.  Thompson,  18  Land  Deo.  Dec.  418;   Op.  Atty.   Gen.,   11  Land 

350 ;  Forest  Eeservation,  12  Land  Dec.  Dec.  220. 

86;  Margaret  D.  Gillis,  25  Land  Dec.  6  7  Fed.  Stat.  Ann.,  1905,  p.  1097; 

221;   Sjune  Bondeson,  22  Land  Dec.  2  D.  S.  Comp.  Stat.,  1901,  p.  1553; 

520.  .•  Chap.  411,  25  Stat.  L.  960,  See.  1. 

*  Wilcox  V.  Jackson,  13  Peters  498,         For  the  full  text  of  the  section,  see 

10  L.  Ed.  264.  Sec.  951. 

See,  also,  Sec.  445.  7  7  Fed.  Stat.  Ann.,  1905,  p.  1097; 

BOwen  Eogan,  22  Land  Dec.  370;  2  XT.  S.  Comp.  Stat.,  1901,  p.  1553; 

Amanda  Cormack,  18  Land  Dec.  352;  Chap.  837,  26  Stat.  L.  391. 
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repealed  the  Act  of  1888,  supra,  however,  with  the  exception  of  the 
reservoir  sites  theretofore  located  or  selected  under  the  provisions 
of  the  Act  which  should  continue  to  remain  segregated  and  reserved 
from  entry  or  settlement,  as  provided  by  said  Act,  until  otherwise 
provided  by  law;  and  reservoir  sites  thereafter  located  or  selected 
on  the  public  lands  should  in  like  manner  be  reserved  from  the 
date  of  the  location  or  selection  thereof  .^ 

By  Section  17  of  the  Act  of  March  3,  1891, ^  the  previous  Acts, 
cited  supra,  providing  for  the  reservation  of  reservoir  sites  by  the 
Government,  were  still  further  amended  by  the  provision  that  all 
reservoir  sites  located  or  selected  and  to  be  located  and  selected, 
shall  be  restricted  to  and  shall  contain  only  so  much  land  as  is 
actually  necessary  for  the  construction  and  maintenance  of  reser- 
voirs; excluding  so  far  as  practicable  lands  occupied  by  actual  set- 
tlers at  the  date  of  the  location  of  said  reservoirs.^"  And  under 
Section  17  of  the  Act  of  March  3, 1891,  the  Secretary  of  the  Interior 
has  the  authority  to  release  from  reservation  any  portion  of  the 
lands  selected  for  reservoir  purposes  under  the  Act  of  October  2, 
1888,  and  Acts  amendatory  thereof,  if  it  is  made  to  appear  that  such 
lands  are  not  actually  necessary  for  the  purpose  for  which  the 
reservation  was  made.^i 

For  full  text  of  the  Act,  see  See.  the    reservation;    and    a    pre-emption 

951.  filing  for  land  included  in  such  reser- 

8  The  Act  of  August  30,  1890,  re-  vation,  and  canceled  for  conflict  there- 
pealed  the  Act  of  October  2,  1888,  in  with,  may  be  then  reinstated.  Mary 
so  far  as  said  Act  operated  to  create  E.  Leonard,  13  Land  Dee.  92. 

a   general   withdrawal    of   lands    sus-  See,     also,     C.     E.     Tompkins,     21 

oeptible  of  irrigation.    Marius  Thorup,  Land  Deo.   203 ;    Marius   Thorup,   26 

26  Land  Dec.  648;  Emilio  Torres,  17  Land    Dee.    648;     Emilio   Torres,    17 

Land  Dec.  341;  Newton  F.  Austin,  18  Land  Dec.   341;    Sjune  Bondeson,   22 

Land  Dee.  4.  Land  Dec.  520 ;  Newton  F.  Austin,  18 

See,  also,  Eegulations,  38  Land  Dec.  Land  Dec.  4;  Allen  v.  Denver  Power 

629.  &  Irr.  Co.,  38  Land  Dec.  207. 

9  7  Fed.  Stat.  Ann.,  1905,  p.  1097 ;  The  protection  provided  for  settle- 
2  TJ.  S.  Comp.  Stat.,  1901,  p.  1554;  ment  claims  by  Sec.  17  of  the  Act  of 
Chap.  561,  26  Stat.  L.  1101.  March  3,   1891,  as  against  the  loca- 

For  full  text  of  the  section,  see  See.  tion   of   reservoir   sites    extends    only 

951,  to  lands  occupied  by  actual  settlers 

10  A  withdrawal  made  for  reservoir  at  the  date  of  such  location.  Geo.  A. 
purposes,  under  the  Act  of  October  2,  Cram,  14  Land  Dec.  514. 

1888,  will  be  revoked  as  to  the  lands  See,   also,   Chas.   E.    Tompkins,   21 

that    are    finally    found    not    to    be      Land  Dec.  203. 

actually  required  foi  the  purposes  of  H  Carls  Hildt,  28  Land  Deo.  194. 
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§  953.  Segregated  reservoir  sites — Act  of  February  26,  1897, 
opening  same  up  for  use  by  private  parties  or  States — Cause  of  its 
passage  and  construction. — The  G-eological  Survey,  to  which  was 
assigned  the  duty  of  selecting  reservoir  sites  under  the  Acts  of 
1888  and  1889,  and  amendatory  Acts,i  acted  with  great  diligence  in 
the  matter  and  many  valuable  reservoir  sites  were  selected,  and  a 
great  deal  of  land  under  them  was  reserved  and  withdrawn  from 
entry  throughout  the  whole  "Westefti  country.  The  matter  ran  along 
in  this  liianner  for  nearly  nine  years,  and  the  Government  continued 
to  select  and  reserve  reservoir  sites  under  the  provisions  of  the  Act 
of  1888,  supra,  and  the  amendments  thereto,  supra.  In  the  mean- 
time no  Act  was  passed  by  Congress  to  utilize  the  sites  so  selected 
and  reserved.  The  withdrawal  of  these  lands  from  entry,  without 
any  attempt  upon  the  part  of  Congress  to  provide  for  some  reclama- 
tion law  at  the  time,  raised  a  perfect  storm  of  protests  from  the 
West.  Not  only  would  Congress  do  nothing  toward  the  utilization 
of  the  sites  and  again  open  the  lands  for  entry  and  settlement,  but 
by  the  absolute  reservation  of  these  lands  from  occupation,  in  many 
instances,  private  enterprise  was  hampered  and  prevented  from 
utilizing  and  developing  these  advantageous  sites. 

"When,  owing  to  the  protests  against  these  withdrawals,  and  the 
demand  of  the  people  of  the  West  that  the  lands  so  reserved  be  re- 
opened for  settlement  and  exploitation,  Congress  by  the  Act  of 
February  26,  1897,2  provided  that  all  reservoir  sites  reserved  or  to 
be  reserved  shall  be  open  to  use  and  occupation  under  the  Eight  of 
Way  Act  of  March  3,  1891,  discussed  in  the  previous  sections  of 
this  chapter.^  And  it  was  also  further  provided  that  any  State 
was  thereby  authorized  to  improve  such  reservoir  sites  to  the  same 
extent  as  an  individual  or  private  corporation,  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may  prescribe.  And 
a  proviso  was  added  that  the  charges  for  water  coming  in  whole  or 
in  part  from  reservoir  sites  used  or  occupied  under  the  provisions 

1  For  the  text  of  Acts  of  October  For  the  Act  of  October  2,  1888,  and 
2,  1888,  and  March  2,  1889,  and  con-  amendatory  Acts,  see  previous  sec- 
struotion  thereof,  see  Sec.  951.  tion,  No.  951. 

2  7  Fed.  Stat.  Ani}.,  1905,  p.  1098 ;  3  Fijr  the  Act  of  March  3,  1891, 
2  TJ.  S/  Comp.  Stat.,  1901,  p.  1556;  Sees.  18-21,  see  See.  937. 

Chap.  335,  29  Stat.  L.  599.  See,  also,  construction   of  the  Act 

For  fuU  text  of  the  Act,  see  Sec.  in  the  preceding  sections,  Nos.  938- 
951.  950. 
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of  the  Act  shall  always  be  subject  to  the  control  and  regulation  of 
the  respective  States  and  Territories  in  which  such  reservoirs  are 
in  whole  or  in  part  situated.* 

§  954.  Rights  of  way  over  National  Forests — Regulations  and 
procedure  under  Act  of  March  3,  1891.— By  Section  24  of  the  Act 
of  March  3,  1891,  the  President  was  authorized  by  proclamation  to 
declare  the  establishment  of  National  forest  reservations  and  the 
limits  thereof. 

Section  24  of  the  Act  of  March  3,  1891,  reads  as  follows :  "That 
the  President  of  the  United  States  may,  from  time  to  time,  set 
apart  and  reserve,  in  any  State  or  Territory  having  public  land 
bearing  forests,  in  any  part  of  the  public  lands  wholly  or  in  part 
covered  with  timber  or  undergrowth,  whether  of  commercial  value 
or  not,  as  public  reservations,  and  the  President  shall  by  public 
proclamation,  declare  the  establishment  of  such  reservations  and  the 
limits  thereof."  ^ 

The  provisions  of  the  Act  of  March  3, 1891,  known  as  the  Right  of 
"Way  Act,  and  discussed  in  the  preceding  sections  of  this  chapter,^ 
also  include  rights  of  way  over  the  "reservations  of  the  United 
States."  Also  the  right  was  granted  by  the  Act  of  February  1, 
1905,  as  set  forth  in  the  next  section.^  It  therefore  follows  that 
there  are  two  Acts  of  Congress  under  which  rights  of  way  for  reser- 
voirs, ditches,  and  canals  may  be  acquired  over  National  forests. 
These  are  the  Act  of  March  3, 1891,*  and  that  of  February  1, 1905,5 
And  as  the  terms  of  these  Acts  are  different  and. different  rights 

4  For  last  regulations  by  the  Seore-  1545;    10  Fed.  Stat.  Ann.,  1906,  pp. 

tary,  see  36  Land  Dee.  575,  where  it  404-407;    17.    S.    Comp.    Stat.    Supp., 

is  provided  that  when  an  application  1905,  pp.   339-349;    Supp.  Fed.   Stat, 

is  made  under  the  Act,  a  reference  to  Ann.,  1909,  pp.  661-672. 

it  should  be  made.    In  other  respects,  2  For  the  text  of  the  Act,  see  Sec. 

the    application    should    be    prepared  937. 

according   to    the     preceding    regula-  For    construction    of    the   Act,    see 

tions,   and  discussed  in  our   previous  Sees.   938-950. 

sections.     See  Sec.  945.  3  See  Sec.  955. 

1  See   7   Fed.   Stat.   Ann.,   1905,   p.  4  For  Act   of   March   3,   1891,   and 

310;    2  V.   S.   Comp.   Stat.,   1901,   p.  construction    thereof,    see    Sees.    937- 

1537;  26  Stat.  L.  1103.  950. 

For  Acts  supplemental  thereto,  see  5  For  the  right  as  given  under  the 

7  Fed.  Stat.  Ann.,  1905,  pp.  311-317;  Act  of  February  1,  1905,  see  See.  955. 
2  U.  S.  Comp.  Stat.,  1901,  pp.  1537- 
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are  granted  under  the  same  it  requires  a  different  set  of  rules  and 
regulations  under  each. Act.  These  have  been  promulgated  by  the 
Secretary  of  the  Interior  to  aid  in  the  execution  of  the  Acts. 

Under  the  Act  of  March  3,  1891,  whenever  a  right  of  way  is  ap- 
plied for  through  a  National  forest,  the  applicant  must  enter  into 
such  stipulation  and  execute  such  bond  as  the  Forest  Service  may 
require  for  the  protection  of  such  National  forest.  No  construction 
will  be  allowed  in  a  National  forest  until  an  application  for  right  of 
way  has  been  regularly  filed  and  approved  by  the  Secretary  of  the 
Interior  or  unless  permission  for  such  construction  work  has  been 
specifically  given.  The  application  must  comply  with  the  terms  of 
the  regulations  as  promulgated  by  the  Secretary  of  the  Interior 
relating  to  such  rights  and  discussed  in  a  previous  section  of  this 
work.®    And,  in  addition,  it  must  comply  with  the  following : 

Under  the  regulations  approved  June  6, 1908,^  if  the  right  of  way 
is  through  a  proposed  National  forest,  the  applicant  must  file  the 
following  stipulations  under  seal : 

•"  (a)  That  the  proposed  right  of  way  is  not  so  located  as  to  inter- 
fere with  the  proper  occupation  and  use  of  the  reservation  by  the 
Government. 

"(b)  That  the  applicant  will  cut  no  timber  from  the  reserve 
outside  the  right  of  way,  and  will  remove  no  timber  from  the  land 
within  the  right  of  way  except  such  as  is  rendered  necessary  for 
the  proper  use  and  enjoyment  of  the  privilege  for  which  application 
is  made. 

"(c)  That  he  will  remove  from  the  reservation,  or  destroy,  under 
such  safeguards  as  may  be  deemed  necessary  by  the  General  Land 
Office,  all  standing,  fallen,  and  dead  timber,  as  well  as  all  tops,  lops, 
brush,  and  refuse  cuttings  on  the  right  of  way,  for  such  distance  on 
each  side  of  the  central  line  as  may  be  required  by  the  General  Land 
OfSce  to  protect  the  forest  from  fire. 

"  (d)  That  the  applicant  will  furnish  free  of  charge  such  assist- 
ance in  men  and  material  for  fighting  fires  as  may  be  spared  with- 
out serious  injury  to  the  applicant's  business. 

6  For  the  rules  and  regulations  un-  of  June  6,  1908,  36  Land  Dec.  567- 

der  the  Act  of  March  3,  1891,  see  See.  575. 

945.  7  36  Land  Dec.  569. 

See,  also,  Eegulations,   under   date 
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"(e)  That  should  any  portion  of  said  right  of  way  be  included 
in  a  National  forest,  the  applicant  will  build  new  roads,  trails,  and 
crossings,  as  required  by  the  Forest  Service,  in  ease  any  roads  or 
trails  are  destroyed  or  intercepted  by  construction  work  or  flooding 
upon  said  right  of  way. 

' '  The  applicant  will  also  be  required  to  give  bond,  to  be  approved 
by  the  Commissioner  of  the  General  Land  Office,  stipulating  that  the 
United  States  will  be  compensated  'for  any  and  all  damage  to  the 
public  landsj  timber,  natural  curiosities,  or  other  public  property 
on  such  reservation,  or  upon  the  lands  of  the  United  States,  by 
reason  of  such  use  and  occupation  of  the  reserve,  regardless  of  the 
cause  or  circumstances  under  which  such  damage  may  occur.'  A 
bond  furnished  by  any  surety  company  that  has  complied  with  the 
provisions  of  the  Act  of  August  13,  1894,*  will  be  accepted.  The 
amount  of  the  bond  can  not  be  fixed  until  the  application  has  been 
submitted  to  the  General  Land  Office,  when  a  form  of  bond  will  be 
furnished  and  the  amount  thereof  fixed." 

§  955.  Rights  of  way  over  National  Forests — Act  of  February 
1,  1905.— By  the  Act  of  February  1,  1905,  entitled,  "An  Act  pro- 
viding for  the  transfer  of  forest  reserves  from  the  Department  of 
the  Interior  to  the  Department  of  Agriculture, ' '  it  was  provided  in 
Section  4  thereof  that  rights  of  way  for  the  purposes  named  in  the 
Act  may  also  be  acquired  over  the  forest  reservations,  or  "National 
Forests,"  established  under  the  provisions  of  Section  24  of  the  Act 
of  March  3,  1891,i  and  the  Acts  supplemental  to  and  amendatory 
thereof.    A  copy  of  said  Section  4  is  as  follows : 

"Sec.  4.  That  rights  of  way  for  the  construction  and  mainte- 
nance of  dams,  reservoirs,  water  plants,  ditches,  flumes,  pipes,  tun- 
nels, and  canals,  within  and  across  the  forest  reserves  of  the  United 
States,  are  hereby  granted  to  citizens  and  corporations  of  the  United 
States  for  municipal  or  mining  purposes,  and  for  the  purpose  of 
milling  and  reduction  of  ores,  during  the  period  of  their  beneficial 
use,  under  such  rules  and  regulations  as  may  be  prescribed  by  the 
Secretary  of  the  Interior,  and  subject  to  the  laws  of  the  State  or 
Territory  in  which  said  reserves  are  respectively  situated. ' '  2 

s  28  Stat.  279.  U.    S.    Comp.    Stat.    Supp.,    1905,    p. 

1  See  note,  supra.  378 ;  33  Stat.  L.  628. 

2  10  Ted.  Stat.  Ann.,  1906,  p.  405;  For  construction  of  Act,  see  Sees. 

956-958. 
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§  956.  Rights  of  way  over  National  Forests — Construction  of 
Act  of  February  1,  1905.— By  the  Act  of  February  1,  1905,  Sec- 
tion 4,1  Congress  made  still  further  provisions  for  rights  of  way 
over  the  National  forest  reserves  by  providing  that  rights  of  way 
for  the  construction  and  maintenance  of  dams,  reservoirs,  water 
plants,  flumes,  pipes,  tunnels,  and  canals,  within  and  across  the 
forest  reserves  of  the  United  States,  were  thereby  granted  to  citi- 
zens and  corporations  of  the  UniDed  States  for  municipal  or  mining 
purposes,  and  for  the  purposes  of.  milling  and  reduction  of  ores, 
during  the  period  of  their  beneficial  use,  under  such  rules  and 
regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior, 
and  subject  to  the  laws  of  the  State  or  Territory  in  which  said  re- 
serves are  respectively  situated.  The  right  granted  under  the  Act 
is  not  in  the  nature  of  a  grant  of  the  lands  in  fee.  However,  it  is  a 
base  or  qualified  fee  giving  the  possession  and  the  right  of  use  of  the 
land  for  the  purposes  contemplated  by  the  Act,  during  the  period  of 
the  beneficial  use.  When  the  use  ceases,  the  right  terminates,  and 
thereupon  proper  steps  will  be  taken  by  the  Government  to  revoke 
the  grant ;  and,  when  revoked,  the  land  will  revert  to  the  Government 
free  from  the  burden  of  the  easement.^    The  Act  also  differs  from 

1  10  Fed.  Stat.  Ann.,  1906,  p.  405;  way  under  the  Act  of  March  3,  1891." 
Supp.  TJ.  8.  Comp.  Stat.,  1905,  p.  378 ;  Hamilton  Irr.  Co.,  21  Land  Dec.  330. 
Chap.  288,  33  Stat.  L.  628,  Sec.  4.  For  the  question  of  exercising  due 

For  full  text  of  Act,  see  Sec.  955.  diligence    in    the   prosecution    of   the 

See,  also.  Sees.  956-965.  oonstruetion  of  irrigation  works,  where 

2  See  regulations,  36  Land  Dee.  584,  the  location  for  the  same  is  upon 
585.  National  Forest  reserves  and  a  per- 

The  rights  of  way  granted  by  the  mit  from  the  Government  is  required, 

Act  of  February  1,  1905,  are  limited  see  Wishon  v.  Globe  Light  &  Power 

to  municipal  and  mining  purposes,  in-  Co.,  158  Cal.  137,  110  Pae.  Eep.  290; 

eluding  milling  and  the  reduction  of      Inyo  Consol.  Water  Co.  v.  Jess,  

ores,   and   an  application   under  that      Cal.  ,  119  Pae.  Eep.  934. 

Act  should  not  be  allowed  where  it  Section  4  of  the  Act  of  February  1, 
appears  that  the  chief  purpose  for  1905,  granting  rights  of  way  for 
which  the  right  is  desired  is  the  gen-  dams,  reservoirs,  water  plants,  ditches, 
eratiou  of  power  for  commercial  use  flumes,  pipes,  tunnels,  and  canals 
and  that  its  utilization  for  mining  within  or  across  forest  reserves  of  the 
operations. is  merely  incidental  to  such  United  States  applies  to  and  is  opera- 
purpose.  Northern  Cal.  Pr.'Cc,  37  tive  in  forest  reserves  in  the  District 
Land  Dec.  80.  of    Alaska.      Alaska    Treadwell   Gold 

"The  reservation  in  question  is  no  Mining  Co.,  40  Land  Dec.  426. 
bar  to  the  approval  of  the  right  of 
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the  terms  of  the  Act  of  March  3,  1891,  in  that  no  right  whatever  is 
given  to  take  any  material,  earth,  or  stone  for  the  construction  of 
the  works  or  other  purposes,  nor  is  any  right  given  to  use  any  land 
outside  of  what  is  actually  necessary  for  the  construction  and  main- 
tenance of  the  works.  No  construction  will  be  allowed  in  National 
forests  until  an  application  for  a  right  of  way  has  been  regularly 
filed  in  accordance  with  the  regulations  and  has  been  approved  by 
the  Secretary  of  the  Interior,  or  unless  permission  has  been  specifi- 
cally given. 

§  957.  Rights  of  way  over  National  Forests — ^Regulations  and 
procedure  under  Act  of  February  1, 1905. — The  applicant  must  also 
set  forth  in  his  affidavit  the  purposes  for  which  the  right  of  way 
is  desired  with  reference  to  the  Act  under  which  the  application  is 
made.  The  applications  for  rights  of  way  under  this  Act  must  be 
made  in  the  form  of  a  map  and  field  notes,  in  duplicate,  based  upon 
the  accurate  survey  of  the  proposed  works,  and  must  be  fiLled  in  the 
local  land  office  for  the  district  in  which  the  land  traversed  by  the 
proposed  right  of  way  is  situated;  if  the  land  is  in  more  than  one 
district,  duplicate  maps  and  field  notes  need  be  filed  in  only  one 
district  and  single  sets  in  the  others.  Evidence  of  water  rights  ac- 
quired under  the  laws  of  the  State  in  which  the  proposed  right  of 
way  is  situated  must  also  be  filed  with  the  application,  in  accordance 
with  the  regulations  as  prescribed  in  other  cases.  ^ 

An  affidavit  by  the  applicant  that  he  is  a  citizen  of  the  United 
States  must  accompany  the  application.  If  the  applicant  is  an 
association  of  citizens,  each  member  must  make  affidavit  of  citizen- 
ship, and  a  complete  list  of  the  members  must  be  given  in  an  affi- 
davit of  one  of  them.  A  copy  of  their  articles  of  association  must 
also  be  furnished,  or  if  there  be  none,  the  fact  must  be  stated  over 
the  signature  of  each  member  of  the  association.  If  the  applicant  is 
not  a  native-born  citizen,  he  must  file  the  usual  proof  of  naturaliza- 
tion. If  the  applicant  is  a  corporation,  the  articles  of  incorporation 
and  the  proofs  of  organization  must  be  prepared  in  accordance  with 
the  prescribed  forms,  and  in  accordance  with  the  regulations,  dis- 
cussed in  a  previous  section  of  this  chapter.^    When  the  application 

1  EegulationB,    36    Land   Dee.    570,  2  See  Sec.  945. 

585.  Eegulations,  June  6,  1908,  36  Land 

See,  also,  See.  945,  Dee.  585. 
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is  made  for  9,  right  of  way  for  water  plants,  the  location  and  extent 
of  the  ground  proposed  to  be  occupied  by  buildings  or  other  struc- 
tures necessary  to  be  used  in  connection  therewith,  must  be  clearly 
designated  on  the  map  and  described  in  the  field  notes.  In  addition 
to  this  the  buildings  or  other  structures  must  be  platted  on  the  map 
in  a  separate  drawing  on  a  scale  sufiflciently  large  to  clearly  show 
their  dimensions  and  relative  positions.  The  applicant  must  also 
file  an  affidavit  setting  forth  the  dimensions  and  proposed  use  of 
each  of  the  structures,  and  must  show  definitely  that  each  is  neces- 
sary to  the  proper  enjoyment  of  the  right  of  way  granted  by  the 
Act. 

The  applicant  must  enter  into  such  stipulation  and  execute  such 
bond  as  the  Forest  Service  may  require  for  the  protection  of  the 
National  forest.  A  stipulation  on  the  part  of  the  applicant  that  no 
timber  will  be  taken  from  the  land  within  the  reservation  outside  of 
the  reservoir,  or  right  of  way,  or  from  the  land  not  occupied  by  the 
waterway,  is  also  required.^ 

All  applications  for  rights  of  way  over  National  Forests  when 
received  from  the  General  Land  Office  at  "Washington  will  be  re- 
ferred to  the  Forester,  and  by  him  referred  to  the  District  Forester 
of  the  district  in  which  the  rights  of  way  applied  for  are  situated, 
in  order  that  the  District  Forester  may,  before  recommending  the 
approval  of  the  right  of  way,  require  the  applicant  to  file  such  stipu- 
lations and  bond,  if  any,  as  may  be  necessary  to  protect  the  National 
Forest  interests.* 

Upon  the  filing  of  an  application  under  this  Act,  the  register  of 
the  local  land  office  will  note  the  same  in  pencil  on  the  tract  books, 
opposite  the  tracts  traversed,  giving  the  date  of  the  filing  and  the 
name  of  the  applicant,  and  also  indorse  on  each  map,  over  his  writ- 

s  Hamilton  Irr.  Co.,  21  Land  Dee.  over  National  Forests  under  the  Act 

330.  of  February  1,  1905,  See.  967. 

Whenever  a  right  of  way  is  located  *  For  the  procedure  upon  reference 
upon  a  forest  or  timber  reserve,  the  of  an  application  to  the  Forest  Serv- 
applieant  must  enter  into  such  a  stip-  ice,  see  the  National  Forest  Manual, 
ulation  and  execute  such  a  bond  as  Special  Uses,  1911,  pp.  28,  24. 
the  Secretary  of  Agriculture  may  re-  •  See,  also,  for  regulations  issued  by 
quire  for  the  protection  of  such  re-  the  Secretary  of  the  Interior  for  pro- 
serves.  Eegulations,  April  28,'  1906,  cedure  upon  application  for  rights  of 
34  Land  Deo.  538.  way  over  National  Forests,  approved 

See,   also,   for   divided  jurisdiction  June  6,  1908,  36  Land  Dee.  581. 
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ten  signature,  the  name  of  the  land  office  and  the  date  of  filing.  If 
it  appears  that  no  portion  of  the  public  lands  in  a  National  Forest 
would  be  affected  by  the  approval  of  such  maps,  they  will  be  re- 
turned to  the  applicant  with  notice  of  the  fact,  by  the  register. 
If  unpatented  lands  are  affected  by  the  proposed  right  of  way,  the 
register  wiU  so  certify  on  the  map  and  duplicate,  over  his  signature, 
and  will  promptly  transmit  the  same  to  the  General  Land  Office, 
with  the  report  that  the  required  notations  have  been  made.  Upon 
the  approval  of  a  map  of  location  by  the  Secretary  of  the  Interior,, 
the  duplicate  copy  will  be  sent  to  the  local  land  officers,  who  will 
then  mark  upon  the  township  plat  the  lines  of  the  right  of  way  as 
laid  down  on  the  map.  They  will  also  note  the  approval  in  ink  on 
the  tract  books,  opposite  each  legal  subdivision  affected,  with  refer- 
ence to  the  Act  mentioned  on  the  map.^ 

§  958.  Rights  of  way  over  National  Forests — Effect  of  Acts  of 
March  3,  1891,  and  February  1,  1905,  upon  the  Acts  of  1866  and 
1870. — ^Although  the  term  "public  domain"  is  used  in  the  Act 
of  1866,1  it  has  been  construed  especially  by  the  Land  Department 
as  not  applying  to  forest  or  other  reserves,  but  as  applying  to  what 
are  strictly  known  as  the  "public  lands"  of  the  United  States,^ 
especially  since  the  Acts  of  March  3,  1891,  and  February  1,  1905, 
were  passed.  And  it  is  practically  held  by  the  Land  Department 
that  as  far  as  the  public  reserves,  such  as  forest,  Indian,  and  others 
are  concerned,  that  the  Acts  of  1891  and  1905  repealed  by  implica- 
tion the  Act  of  1866.3  This,  however,  we  deem  to  be  a  somewhat 
strained  construction  upon  the  part  of  the  Land  Department  for  the 
reason  that  the  Act  of  1866  applies  to  the  "public  domain"  which, 
under  the  authorities,  includes  all  lands  owned  by  the  Government, 

6  The  above  is  taken  from  the  reg-  See,  also,  Kern  Eiver  Co.,  38  Land 

ulations  of  June  6,  1908,  36  Land  Dee.  Dee.  802. 

584.  They  are,  however,  subject  to  But  see  United  States  v.  Conrad  In- 
ohange,  and  the  last  rules  promulgated  vestment  Co.,  156  Ted.  Bep.  123,  hold- 
should  be  followed.  ing  that  the  Aet  of  1866  was  still  in 

1  For  the  Act  of  1866,  and  con-  force  in  reserved  land,  so  far  as  works 
struotion  thereof,  see  Sec.  611.  which  are   so   constructed   as   not   to 

2  For  distinction  between  ' '  public  interfere  with  Government  occupancy, 
domain"  and  "public  lands,"  see  See,  also,  Denver  Power  &  Irr.  Co. 
Sees.  391,  392.  v.  Colorado  Southern  E.  Co.,  30  Colo. 

3  See  the  opinion  of  the  Attorney  204,  69  Pae.  Kep.  568,  60  L.  E.  A. 
General,  22  Op.  13,  26  Op.  421.  383. 


1694  EIGHTS   OF   WAY   OVER   PUBLIC   DOMAIN. 

including  reserves.  However,  as  the  Department  takes  this  posi- 
tion it  is  the  law  upon  the  subject,  and  applications  for  rights  of 
way  over  forest  and  other  reserves  must  be  made  under  the  Acts  of 
March  3,  1891,  and  February  1,  1905.  As  far  as  the  protection  of 
the  rights,  both  of  the  Government  and  the  applicant,  this  is  the 
better  rule  and  should  be  followed  in  all  cases. 

§  959.  Over  forest  reserves  afld  reservoir  sites — Act  of  March 
3,  1899 — Construction  of  Act. — In  the  deficiencies  appropriation 
Act  of  March  3,  1899,^  Congress  granted  rights  of  way  over  forest 
reserves  and  reservoir  sites  for  wagon  roads,  railroads,  or  highways, 
which  Act  is  as  follows : 

"Sec.  1.,  That  in  the  form  provided  by  existing  law  the  Secre- 
tary of  the  Interior  may  file  and  approve  surveys  and  plats  of  any 
right  of  way  for  a  wagon  road,  railroad,  or  other  highway  over  and 
across  any  forest  reservation  or  reservoir  site  when  in  his  judgment 
the  public  interests  will  not  be  injuriously  affected  thereby."  ^ 

The  grantee  under  this  Act  does  not  secure  a  full  and  complete 
title  to  the  land  on  which  the  right  of  way  is  located.  There  is 
obtained  only  the  right  to  use  the  land  for  the  purposes  for  which 
it  is  granted  and  for  no  other  purpose,  and  the  grantee  may  hold 
such  possession,  if  it  is  necessary  for  that  use,  as  long  and  only  as 
long  as  that  use  continues.  When  the  Government  conveys  the 
fee  simple  title  in  the  land  over  which  the  right  of  way  is  granted 
to  the  person  to  whom  patent  issues  for  the  legal  subdivision  on 
which  the  right  of  way  is  located,  such  patentee  takes  the  fee,  sub- 
ject only  to  the  right  of  way  theretofore  granted  to  the  land.^ 

§  960.  Rights  of  way  over  National  Forests — Applicants  may 
take  Department  of  Agriculture  permits  under  both  Acts  of  March 
3,  1891,  and  February  1,  1905. — ^Although  applications  for  perma- 
nent rights  of  way  under  the  Acts  of  March  3,  1891,1 
and    February    1,    1905,2    must    be    filed    in    the    proper    local 

1  6  Fed.  Stat.  Ann.,  1905,  p.  513 ;  the  Secretary  of  the  Interior.  Brain- 
2  U.  8.  Comp.  Stat.,  1901,  p.  1584;  ard  &  Northern  Min.  E.  Co.,  29  Land 
30  Stat.  L.  1233.  Dee.  257. 

2  The  Aet  of  March  3,  1899,  supra,  3  For  regulations  under  the  Act  of 
is  limited  in  the  scope  of  its  opera-  March  3,  1899,  see  27  Land  Dee.  788. 
tion  to  reservations  falling  within  the  l  For  which  see  Sec.  945. 

control   or  under   the  jurisdiction   of         2  For  which  see  See.  957. 
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land  office  of  the  Department  of  the  Interior,  it  must  be 
noted,  however,  that  the  Acts  above  mentioned  granting  rights 
of  way  amounting  to  easements  for  irrigation  reservoirs  and 
canals,  and  reservoirs,  canals,  and  water  plants  for  mining  and 
municipal  purposes,  do  not  in  any  way  prevent  or  interfere  with  the 
securing  of  permits  for  these  purposes  from  the  Department  of 
Agriculture.  And  the  issuance  of  a  permit  for  any  of  the  purposes 
above  named  will  not  in  any  way  prevent  the  party  acquiring  the 
same  from  filing  a  map  of  location  for  approval  and  record  with  the 
Secretary  of  the  Interior,  under  the  Eight  of  Way  Acts  above  men- 
tioned. The  granting  of  an  Interior  Department  right  of  way  su- 
persedes the  permit  issued  by  the  Department  of  Agriculture,  and 
vests  in  the  grantee  a  permanent  right  of  way,  whereas,  under  the 
permit,  he  simply  has  a  license  to  use  the  land  for  this  purpose 
which  is  revocable  by  the  Secretary  at  any  time.^ 

§  961.  Rights  of  way  over  National  Forests — Revocable  permits 
issued  hj  the  Secretary  of  Agriculture. — ^As  was  stated  in  the  pre- 
ceding section,  applicants  could  acquire  permits  from  the  Secretary 
of  Agriculture  for  rights  of  way  over  National  forests.  By  the  Act 
of  June  4,  1897,^  the  Forest  Service  was  created  and  the  control 
and  management  of  all  things  necessary  to  the  National  forests  was 
vested  in  the  Secretary  of  the  Interior.  Afterward,  as  we  have 
seen,  the  jurisdiction  of  the  National  Forests  was  divided  between 
the  Secretary  of  the  Interior  and  the  Secretary  of  Agriculture.^ 
By  the  Act  in  question  the  Secretary  of  the  Interior  (now  the  Sec- 
retary of  Agriculture)  was  empowered  to  "make  provisions  for  the 
protection  against  destruction  by  fire  and  depredations  upon  the 
public  forests  and  forest  reservations  which  may  have  been  set  aside 
or  which  may  be  hereafter  set  aside  under  the  said  Act  of  March  3, 
1891,  and  which  may  be  continued;  and  he  may  make  such  rules 
and  regulations  and  establish  such  service  as  will  insure  the  objects 
of  such  reservations,  namely,  to  regulate  their  occupancy  and  use 
and  to  preserve  the  forests  thereon  from  destruction. ' '    Under  the 

3  See  the  National  Forest  Manual,  17  Fed.  Stat.  Ann.,  1905,  p.  311; 

Special  Uses,  1911,  pp.  22-24.  2  U.  S.  Oomp.  Stat.,  p.  1538 ;  30  Stat. 

For  special  uses  of  National  For-  L.  34. 
ests  under  permits  issued  by  the  Sec-  2  For   divided   jurisdiction   of   Na- 

retary  of  Agriculture,  see  Sees.  963-  tional  Forests,  see  See.  967. 
965. 
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above  provisions  the  Secretary  of  Agriculture,  now  having  jurisdic- 
tion of  the  various  uses  of  the  forests,  relative  to  which  temporary 
permits  may  be  issued,  has  promulgated  certain  regulations  relative 
to  such  temporary  use  as  follows : 

Permits. 

"'Reg.  6.  Permits  are  neeessaj:y  for  all  occupancy,  uses,  opera- 
tions, or  enterprises  of  any  kind  within  National  Forests,  whether 
begun  before  or  after  the  National  Forest  was  established,  except: 
(a)  Upon  patented  lands;  (b)  upon  valid  claims  for  purposes  nec- 
essary to  their  actual  development  and  consistent  with  their  char- 
acter; (c)  upon  ri|hts  of  way  amounting  to  easements  for  the  pur- 
poses named  in  the  grants;  (d)  prospecting  for  minerals,  transient 
camping,  hunting,  fishing,  and  surveying  for  lawful  projects. 

"Eeg.  7.  Permits  for  the  use  of  the  National  Forests,  unless 
otherwise  specifically  fixed  by  regulation,  may  be  granted  by  the 
Forester  for  any  term  consistent  with  National  Forest  interests.  The 
Forester  may  also  make  a  reasonable  charge  for  any  permit,  right, 
or  use. 

"Eeg.  8.  Permits  are  not  assignable,  and  abandonment  in  favor 
of  another  necessitates  new  application  and  permit.  In  case  of 
abandonment  and  issuance  of  new  permit,  the  original  permittee 
may  seU  his  improvements  to  the  new  permittee,  and  any  payments 
made  by  him  may  apply  on  the  new  permit,  in  the  discretion  of  the 
Forester. 

"Eeg.  9.  Occupancy  under  permit  secures  'no  right  or  claim 
against  the  United  States,  either  to  the  land  or  to  any  improvements 
upon  it,  beyond  the  uses  coiLferred  by  the  permit.  Improvements 
made  by  the  permittee,  except  fences,  may  not  be  removed  except 
with  the  written  consent  of  the  supervisor. 

"Eeg.  10.  The  Forester  and  such  officers  as  he  may  designate 
may  issue,  extend,  or  renew  permits  for  special  uses  within  National 
Forests  with  such  conditions  as  to  area,  time,  and  requirements  as 
they  may  deem  best,  and  they  may  make  reasonable  charges  for 
such  permits.    The  Forester  alone  may  revoke  special-use  permits. ' ' 

Eegulation  19  provides  that  the  following  acts  within  National 
Forests  are  forbidden:  (a)  Squatting  upon  land  within  a  forest  or 
making  settlement,  except  in  accordance  with  the  Act  of  June  11, 
1906 ;  (b)  the  building  among  other  things  of  ditches,  dams,  canals, 
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pipe  lines,  flumes,  tunnels,  or  reservoirs  without  a  permit  or  in  viola- 
tion of  the  terms  of  the  permit  except  as  otherwise  allowed  by  law, 
and  except  upon  patented  land  or  upon  a  valid  claim,  when  neces- 
sary for  the  actual  development  of  such  claim  consistent  with  the 
purposes  for  which  it  was  initiated;  (c)  the  erecting  or  conducting 
among  other  things  power  lines,  power  plants,  or  other  structures 
or  ' '  carrying  on  any  kind  of  work  except  as  allowed  by  law  and  the 
National  Forest  Kegulations,  and  except  upon  patented  lands  or 
upon  a  valid  claim."  3 

It  is  also  provided  under  the  regulations  that  "National  Forest 
land  should  not  be  devoted  to  an  inferior  use  so  as  to  preclude  a 
higher  use.  For  instance,  after  the  issuance  of  a  pasture  permit  it 
may  be  found  that  the  area  covers  the  only  available  reservoir  site 
for  the  water  supply  of  the  community.  In  such  a  case  the  District 
Forester  should  exercise  his  discretion  and  cancel  the  permit.  Com- 
pensation should  be  made,  if  possible,  by  refunding  unearned  pay- 
ments or  by  granting  another  area  for  pasture  purposes.  "Wherever 
possible,  this  point  should  be  determined  during  the  field  examina- 
tion, and  where  it  is  evident  that  eventually  a  higher  use  can  be 
made  of  the  area  than  the  one  applied  for,  a  clause  should  be  in- 
serted providing  for  the  higher  utilization,  thus:  This  permit  is 
issued  subject  to  an  application  for  the  use  of  the  area  for  ...  (a 
reservoir  for  municipal  purposes,  an  irrigation  ditch,  school  pur- 
poses, etc.)  The  welfare  of  the  community  or  the  number  of  people 
benefited  should  be  the  factor  determining  a  higher  use  rather  than 
the  amount  of  money  to  be  obtained  for  the  use.  If  the  supervisor 
rejects  a  special-use  application,  he  will  at  once  inform  the  appli- 
cant by  letter,  giving  the  reason  for  rejection  and  will  forward  all 
papers  in  the  case  to  the  District  Forester  for  review.  All  papers 
will  be  returned  to  the  supervisor  for  filing.  The  supervisor  will 
not  revoke  special-use  permits.  When  the  necessity  for  revocation 
arises,  the  supervisor  will  report  the  case  to  the  District  Forester, 
who  wiU  take  the  necessary  action  in  cases  where  the  permits  were 
issued  by  the  supervisor.  Permits  issued  by  the  District  Forester 
may  be  revoked  by  the  Forester  or  the  Secretary  of  Agriculture. 
Notice  of  revocation  of  permit  will  be  sent  in  duplicate  to  the  super- 

3  See,     also,    the    National   Forest      1911,   and   Schedule   of   Charges   for 
Manual,  Special  Uses,  of  March  18,      Special  Use  Permits,  pp.  6-8. 
107 — ^Kin.  on  Irr. 
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visor,  the  original  for  transmittal  hj  registered  mail  to  the  per- 
mittee." 

Relative  to  conduits  and  reservoirs  for  irrigation  the  regulations 
also  provide:  "No  charge  will  be  made  for  permits  for  irrigation 
projects.*  As,  under  the  Act  of  March  3,  1891,  as  amended  by  the 
Act  of  May  11,  1898,  easements  can  be  secured  for  irrigation  proj- 
ects on  National  forests,  it  is  unlikely  that  supervisors  will  be  called 
upon  to  issue  permits  for  many  l«rge  projects,  although  applications 
may  be  received  pending  the  approval  of  application  for  easement 
to  the  Department  of  the  Interior.  For  small  projects  the  procedure 
will  be  the  same  as  in  other  special-use  cases.  For  large  projects 
more  accurate  and  detailed  maps  may  be  required,  and  also  prima 
facie  evidence  of  water  appropriation  and  plans  for  dams  and  other 
structures,  if  the  supervisor  considers  such  requirements  necessary. 
If  in  the  opinion  of  the  supervisor  an  examination  should  be  made 
by  the  district  engineer,  he  will  make  such  a  request  to  the  District 
Forester,  who,  if  he  considers  it  advisable,  will  authorize  the  exam- 
ination. The  report  of  the  forest  officer  should  show,  if  possible, 
whether  or  not  any  development  of  water  power  for  the  generation 
of  electric  energy  is  contemplated." 

The  power  granted  by  the  Act  to  the  Secretary  to  make  regula- 
tions has  been  upheld  by  the  Supreme  Court  of  the  United  States 
in  two  very  recent  cases.^ 

§  962.  Rights  of  way  over  National  Forests — ^Water  power  reg- 
ulations.— As  was  said  before,  the  Secretary  of  the  Interior  has 
jurisdiction  over  all  matters  relating  to  the  patenting  and  official 
survey  of  lands  in  the  National  Forests  and  of  grants  of  rights  of 
way  amounting  to  easements.  By  practice  and  regulations  of  the 
Department  of  the  Interior,  applications  for  rights  of  way  in  the 
National  Forests  are  referred  to  the  Secretary  of  Agriculture  by  the 
Secretary  of  the  Interior,  for  his  recommendation  before  final  action 
thereon.  1  Upon  the  question  of  water  power  rights  within  the  Na- 
tional Forests  the  Secretary  of  Agriculture  promulgated  certain 

4Eegulation     L-32;     see     National  Rep.  480;  reversing  Id.,  170  Fed.  Eep, 

Forest  Manual,  Special  XTses,  1911.  205. 

6  Light  V.  United  States,  120  U.  8.  i  For  divided  jurisdiction    between 

523,  55  L.  Ed.  570,  31  Sup.  Ct.  Eep.  the  Secretary  of  the  Interior  and  the 

485;   Grimaud  v.  United  States,  220  Secretary  of  Agriculture,  see  Sec.  967. 

U.  S.  506,  55  L.  Ed.  563,  31  Sup.  Ct.  " 
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rules  under  the  date  of  December  28,  1910,  relative  to  the  use  of 
National  Forests  for  the  purpose  of  generating  and  transmitting 
power.2    An  abstract  of  these  regulations  is  as  follows : 

Reg.  L-1.  Preliminary  and  final  permits. — Preliminary  water- 
power  permits  will  allow  the  applicant  the  occupancy  of  the  lands 
of  the  United  States  within  National  Forests  for  the  purpose  of  se- 
curing data  for  an  application  for  a  final  permit  and  for  such  con- 
struction as  may  be  necessary  to  preserve  water  appropriation  dur- 
ing that  period.  Final  water-power  permits  will  allow  the  occu- 
pancy and  use  of  such  lands  for  the  construction,  maintenance,  and 
operation  thereon  of  works  for  the  main  purpose  of  the  generation 
of  electrical  power. 

Reg.  L-2.  Definitions. — "The  term  'non-commercial  water-power 
works'  will  be  applied  to  water-power  works  owned  and  used  solely 
by  the  permittees  for  one  or  more  of  the  following  purposes :  In 
operation  of  their  own  mines  or  in  the  milling  and  reduction  of  ores 
therefrom ;  as  auxiliary  to  irrigation  works  owned  and  operated  by 
permittees;  temporarily,  in  the  construction  of  other  works  for 
which  permission  has  already  been  granted  the  permittees;  by 
municipalities  for  municipal  purposes;  or  for  such  other  miscella- 
neous uses  not  herein  enumerated  as  may  be  determined  by  the  Sec- 
retary of  Agriculture  to  fall  within  this  class.  No  charge  will  be 
made  for  the  use  and  occupancy  of  lands  for  non-commercial  water- 
power  works.  All  other  water-power  works  will  be  termed  'com- 
mercial.' " 

Reg.  L-3.  Priorities. — ^Priority  of  application  for  a  preliminary 
and  final  water-power  permit  shall  be  established  by  filing  applica- 
tions as  prescribed.  "Priority  established  under  an  application  for 
final  permit  shall  be  lost  if  the  permit  is  revoked.  No  other  appli- 
cation for  a  like  use,  covering  in  whole  or  in  part  the  same  lands,, 
shall  be  accepted  from  the  permittee  whose  priority  of  application  is; 
lost,  until  the  expiration  of  one  year  thereafter. ' ' 

Reg.  L-4.  Occupied  Lands. — ^No  final  water-power  permit  shall  be 
issued  if  the  works  to  be  constructed  thereunder  will  in  any  way 
physically  interfere  with  the  works  operated  or  constructed  or  to 
be  constructed  under  a  final  water-power  permit.  Nor  will  a  final 
water-power  permit  be  issued  for  the  construction  of  works  within 
an  area  covered  by  a  prior  preliminary  permit  until  after  the  filing 

2  See  Use  Book,  Water  Power,  1911,  pp.  8-33. 
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of  final  application  or  the  loss  of  priority  by  the  prior  preliminary 
permittee.^ 

Eeg.  L-5.  Privileges  granted. — "The  occupancy  and  use  of  Na- 
tional Forest  land  is  the  sole  privilege  granted  under  a  water-power 
permit.  In  the  issuance  of  such  permits  no  attempt  will  be  made  to 
adjudicate  water  rights,  since  water  rights  are  acquired  under  State 
laws  and  adjudicated  by  the  courts.  Therefore,  no  protests  against 
the  granting  of  an  application,  «f  based  upon  alleged  lack  of  water 
rights,  will  be  considered;  nor,  in  general,  will  any  allegation  that 
the  time  of  beginning  or  completion  of  construction  has  been  or  is 
delayed  by  litigation  over  water  rights  be  accepted  as  a  sufficient 
reason  for  granting  any  extensions  of  time." 

Reg.  L-6.  Termination  of  permit. — ^Unless  sooner  revoked  by  the 
Secretary  of  Agriculture  a  final  water-power  permit  shall  terminate 
at  the  expiration  of  fifty  years  from  the  date  of  the  permit  and  may 
then  be  deemed  to  be  an  application  by  the  permittee  for  a  new  per- 
mit to  occupy  and  use  such  lands  as  are  occupied  and  used  under 
the  original  permit.  The  permittee  must  notify  the  Secretary  of 
Agriculture  that  it  desires  such  a  new  permit. 

Reg.  L-7.  Changes  under  permit. — "The  occupancy  and  use  of 
lands  of  the  United  States  within  National  Forests  under  a  prelimi- 
nary or  final  water-power  permit,  other  than  non-commercial,  shaU 
be  conditioned  upon  the  payment  of  an  annual  charge,  based  upon 
the  value  for  power  purposes  of  such  lands,  and  the  measure  of  said 
value  shall  be  the  net  power  capacity  of  the  works,  as  defined  in 
Regulation  L-8,  and  the  rates  at  which  the  charge  shall  be  calculated 
shall  be  for  each  net  electrical  horsepower  per  annum,  as  follows: 
'For  the  first  year,  0.10;  for  the  second  year,  0.20;  for  the  third 
year,  0.30;  for  the  fourth  year,  0.40;  for  the  fifth  year,  0.50;  for 
the  sixth  year,  0.60 ;  for  the  seventh  year,  0.70 ;  for  the  eighth  year, 
0.80;  for  the  ninth  year,  0.90;  for  the  tenth  and  each  succeeding 
year,  1.00.  The  above  rates  per  net  electrical  horsepower  per 
annum.'  " 

Sale  or  transfer.-^"  It  the  original  permittee  sells  or  transfers  his 
improvements  in  accordance  with  Regulation  L-15  and  a  new  permit 
is  issued  to  the  vendee  or  transferee,  the  subsequent  annual  charges 
shall  be  at  the  rates  that  would  have  been  required  under  the  original 
permit,  and  any  advance  payments  made  by  the  original  permittee 

S  Aa  amended  by  Regulation  of  July  7,  1911. 


PERMISSIVE    USE    OVEE   EE8EEVATI0NS    AND   PARKS.   1701 

may  be  applied  pro  tanto  on  the  new  permit.  If  all  or  any  part 
of  the  amounts  due  for  charges  as  required  in  the  preliminary  per- 
mit shall,  after  due  notice  has  .been  given,  be  in  arrears  for  sixty 
days,  then  and  thereupon  the  preliminary  permit  shall  terminate 
and  be  void.  If  aU  or  any  part  of  the  amounts  due  for  charges  as 
required  in  the  final  permit  shall,  after  due  potice  has  been  given, 
be  in  arrears  for  six  months,  then  and  thereupon  the  final  permit 
shall  terminate  and  be  void." 

Reg.  L-8.  Definition. — In  this  regulation  the  term  "gross  power 
capacity ' '  is  defined  to  mean  the  power  capacity  of  the  entire  works 
to  be  constructed  and  the  term  "net  power  capacity"  upon  which 
the  charges  are  based  shaU  be  determined  by  making  certain  deduc- 
tions as  therein  prescribed. 

Eeg.  L-9.  Applications. — This  regulation  provides  for  the  form 
and  procedure  in  filing  applications  for  preliminary  permits. 

Reg.  L-10.  Applications. — This  regulation  provides  for  the  form 
and  procedure  in  filing  applications  for  final  permits. 

The  regulations  also  provide  that  before  a  water  permit  for  non- 
commercial or  commercial  works  shall  be  issued  that  the  permittee 
shall  execute  a  stipulation  as  required  by  the  regulations.  During 
the  progress  of  construction  amendments  to  maps  of  location  or 
plans  of  structures  wiU  be  required  from  the  permittee,  if  there  is  a 
physical  interference  with  the  use  of  lands  granted  by  existing 
permits  or  pending  application.  An  extension  of  the  periods  stipu- 
lated by  the  permittee  for  beginning  construction  may  upon  certain 
terms  be  extended.* 

§  963.  Permissive  use  of  rights  of  way  over  reservations  and 
public  parks — Text  of  Act  of  February  15,  1901.— By  the  Act  of 
February  15,  1901,  entitled,  "An  Act  relating  to  rights  of  way 
through  certain  parks,  reservations,  and  other  public  lands,"  i  a 
permissive  right  may  be  acquired  to  the  use  of  rights  of  way  through 
certain  parks  named  in  the  Act,  reservations,  and  other  public  lands 
for  canals,  ditches,  pipes,  and  pipe  lines,  flumes,  tunnels,  or  other 

■*  See,  also,  the  instructions  to  the  i  6  Fed.  Stat.  Ann.,  1905,  p.  513  ;- 

forest  officers  upon  the  granting  of      2  TJ.  8.  Comp.  Stat.,  1901,  p.   1584; 
preliminary    and    permanent    permits,      31  Stat.  L.  790. 
the  Use  Book,  Water  Power,  1911,  pp. 

01-80. 
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water  conduits,  and  for  water  plants,  dams,  and  reservoirs  ased  to 
promote  irrigation  and  other  purposes.  The  full  text  of  the  Act 
is  as  follows : 

' '  That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized 
and  empowered,  under  general  regulations  to  be  fixed  by  him,  to 
permit  the  use  of  rights  of  way  through  the  public  lands,  forest  and 
other  reservations  of  the  United  States,  and  the  Yosemite,  Sequoia, 
and  General  Grant  National  Pafks,  California,  for  electrical  plants, 
poles,  and  lines  for  the  generation  and  distribution  of  electrical 
power,  and  for  telephone  and  telegraph  purposes,  and  for  canals, 
ditches,  pipes,  and  pipe  lines,  flumes,  tunnels,  or  other  water  con- 
duits, and  for  water  plants,  dams,  and  reservoirs  used  to  promote 
irrigation  or  mining  or  quarrying,  or  the  manufacturing  or  cutting 
of  timber  or  lumber,  or  the  supplying  the  water  for  domestic,  public, 
or  any  other  beneficial  uses  to  the  extent  of  the  ground  occupied  by 
such  canals,  ditches,  flumes,  tunnels,  reservoirs,  or  other  water  con- 
duits, or  water  plants,  or  electrical  or  other  works  permitted  here- 
under, and  not  to  exceed  fifty  feet  on  each  side  of  the  marginal 
limits  thereof,  or  not  to  exceed  fifty  feet  on  each  side  of  the  center 
line  of  such  pipes  and  pipe  lines,  electrical,  telegraph,  and  telephone 
lines  and  poles,  by  any  citizen,  association,  or  corporation  of  the 
United  States,  where  it  is  intended  by  such  to  exercise  the  use  per- 
mitted hereunder  or  any  one  or  more  of  the  purposes  herein  named : 
Provided,  That  such  permits  shaU  be  allowed  within  or  through  any 
of  said  parks  or  any  forest,  military,  Indian,  or  other  reservation 
only  upon  the  approval  of  the  chief  officer  of  the  department  under 
whose  supervision  such  park  or  reservation  falls  and  upon  a  finding 
by  him  that  the  same  is  not  incompatible  with  the  public  interest : 
Provided  further,  That  all  permits  given  hereunder  for  telegraph 
and  telephone  purposes  shall  be  subject  to  the  provisions  of  title 
sixty-five  of  the  Revised  Statutes  of  the  United  States,  and  amend- 
ments thereto,  regulating  rights  of  way  for  telegraph  companies  over 
the  public  domain:  And  provided  further,  That  any  permission 
given  by  the  Secretary  of  the  Interior  under  the  provisions  of  this 
Act  may  be  revoked  by  him  or  his  successors  in  his  discretion,  and 
shall  not  be  held  to  confer  any  right,  or  easement,  or  interest  in,  to, 
or  over  any  public  land,  reservation,  or  park. ' '  2 

2  For  the  construction  of  the  Act  of  February  15,  1901,  sea  Sec.  964. 
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§  964.  Permissive  use  of  rights  of  way  over  reservations  and 
public  parks— Construction  of  Act  of  February  15,  1901.— By  the 
Act  of  February  15,  1901,i  it  was  provided  that  the  Secretary  of 
the  Interior  was  authorized  ^  and  empowered,  under  general  regula- 
tions to  be  fixed  by  him,  to  permit  the  use  of  rights  of  way  through 
the  public  lands,  forest,  and  other  reservations  of  the  United  States, 
and  the  Yosemite,  Sequoia,  and  General  Grant  National  Parks,  Cali- 
fornia, for,  among  other  purposes,  electrical  plants,  poles,  and  lines 
for  the  generation  and  distribution  of  electrical  power,  and  for 
canals,  ditches,  pipes,  and  pipe  lines,  flumes,  tunnels,  or  other  water 
conduits,  and  for  water  plants,  dams,  and  reservoirs  used  to  promote 
irrigation  or  mining  or  quarrying,  or  the  manufacturing  or  cutting 
of  timber  or  lumber,  or  the  supplying  of  water  for  domestic,  public, 
or  any  other  beneficial  uses,  to  the  extent  of  the  ground  occupied 
by  such  canals,  ditches,  or  other  works,  and  not  to  exceed  fifty  feet 
on  each  side  of  the  marginal  limits  thereof,  by  any  citizen,  associa- 
tion, or  corporation  of  the  United  States,  where  it  is  intended  by 
such  to  exercise  the  use  permitted  hereunder  or  any  one  or  more  of 
the  purposes  herein  named:  Provided,  That  such  permit  shall  be 
allowed  within  or  through  any  of  said  parks  or  any  forest,  military, 
Indian,  or  other  reservation  only  upon  the  approval  of  the  chief 
officer  of  the  department  under  whose  supervision  such  park  or 
reservation  falls  and  upon  a  finding  by  him  that  the  same  is  not 
incompatible  with  the  public  interest :  ^  Provided,  further,  That 
any  permission  by  the  Secretary  of  the  Interior  under  the  provisions 

1  6  Fed.  Stat.  Ann.,  1905,  p.  513 ;  public  interest  which  requires  such  res- 
2  TJ.  S.  Comp.  Stat.,  1901,  p.  1584;  ervoir  sites  to  be  utilized  for  the 
31  Stat.  L.  790.  highest  good  to  the  greatest  number 

For  full  text  of  Act,  see  See.  963.  of  people.     And  under  the  provisions 

See,  also.  Sec.  965.  of  the  Act,  the  Secretary  of  the  In- 

2  The  jurisdiction  under  this  Act  terior  is  authorized  to  permit  the  util- 
was  afterward  transferred  to  the  See-  ization  of  reservoir  sites  in  the  park 
retary  of  Agriculture  as  to  National  in  connection  with  the  municipal  wa- 
Forest  reservations,  under  the  Act  of  ter  supply  system  for  the  City  of  San 
Feb.  1,  1905;  10  Fed.  Stat.  Ann.,  1905,  Francisco.  City  of  San  Francisco,  36 
p.  404;  Supp.  U.  8.  Comp.  Stat.,  1905,  Land  Dee.  409. 

p.  343;  33  Stat.  L.  628.  But  the  right  will  not  be  permitted 

See  previous  section,  No.  955.  if   incompatible  with  public  interest. 

S  The  term  "public  interest"  con-  Op.  Atty.  Gen.,  33  Land  Dee.  389. 

templates  not  merely  the  public  inter-  See,  also,  33  Land  Dec.  563;   Inyo 

est  in  the  Yosemite  National  Park  for  Consolidated   W.    Co.,    37   Land   Dec. 

use  as  a  park  only,  but  the  broader  78 ;  Northern  Cal.  Power  Co.,  37  Land 
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of  the  Act  may  be  revoked  by  him  or  his  successor  in  his  discretion, 
and  shall  not  be  held  to  confer  any  right,  or  easement,  or  interest 
in,  to,  or  over  any  public  land,  reservation,  or  park.* 

As  to  the  nature  of  the  right,  it  is  to  be  specially  noted  that  this 
Act  does  not  make  a  grant  in  the  nature  of  permanent  easement 
running  with  the  land,  as  is  the  case  under  the  Acts  of  1891,5  and- 
Section  4  of  the  Act  of  February  1,  1905,^  but  it  authorizes  a 
mere  permission  in  the  nature  of  a  license,  revocable  at  any  time, 
and  it  gives  no  right  whatever  to  take  from  the  pubUe  lands,  reserva- 
tions, or  parks,  adjacent  to  the  right  of  way,  any  material  for  the 
purpose  of  eonstructionJ 

As  to  the  rights  granted  under  the  Act,  through  the  National 
forests  only,  by  Section  1  of  the  Act  of  February  1, 1905,^  discussed 
in  our  previous  section,®  the  occupation  or  use  under  the  Act  being 
but  temporary,  and  in  no  way  affecting  the  fee  or  clouding  the  title 
of  the  United  States,  the  absolute  jurisdiction  was  transferred  from 
that  of  the  Secretary  of  the  Interior  to  that  of  the  Secretary  of 
Agriculture.  Therefore,  when  it  is  desired  to  obtain  permission 
over  lands  wholly  within  a  National  forest  reserve,  an  application 
should  be  prepared  in  accordance  with  the  instructions  issued  by 
the  Department  of  Agriculture,  and  the  same  filed  with  the  officer 
in  charge  of  such  National  forest.^"  In  case  the  application  involves 
rights  and  privileges  upon  public  lands  partly  within  and  partly 

Deo.  80;  Kern  Biver  Co.,  38  Land  Deo.  382,   110  Pac.  Eep.  607,  where  it  is 

302;   Anderson  v.   Spencer,  38  Land  said:    "  The  Act,  while  using  the  term 

Deo.  338.  'public  land,'  applies  it  to  lands  sub- 

4  The  exclusive  occupation  or  use  of  jeot  to  use  for  parks,  reservations,  and 

a   canyon   or   defile  will  not  be   per-  other   purposes   by   the    act    of    the 

mitted  under  the  approval  of  the  de-  United  States  necessitating  the  grant- 

partment   of   a   right   of   way   under  ing  of  a  permit  or  license   only  for 

the  Act;  but  the  expense  incident  to  right  of  way  purposes,"  and  holding 

any  change  or  readjustment  enabling  that  the  Act  did  not  apply  to  other 

use  by  a  subsequent  applicant  must  public  lands. 

be  borne  by  him,  and  the  approval  of  8  10  Fed.  Stat.  Ann.,  1906,  p.  404; 

the  subsequent  application  will  be  so  Supp.  U.  8.  Comp.  Stat.,  1905,  p.  343; 

conditioned.    Nevada  etc.  Co.  v.  Owens  Chap.  288,  33  Stat.  L.  628,  Sec.  1. 

Eiver  etc.  Co.,  35  Land  Dec.  637.  9  See  Sec.  963. 

B  See  Sees.  937-950.  lo  See  current  Use  Book  of  the  For- 

See,  also,  Eegulations,  36  Land  Dec.  est  Service;  Op.  Atty.  Gen.,  33  Land 

583.  Dec.  389,  33  Land  Dec.  563. 

6  See  Sees.  955-958.  See,  also,  for  regulations,  36  Land 

7  See  United  States  v.  Lee,  15  N.  M.  Dec.  579-581. 
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without  a  National  forest,  separate  applications  must  be  prepared, 
and  the  one  affecting  the  lands  within  the  forest  reserve  filed  with 
the  forest  officer  in  charge  and  the  other  filed  in  the  local  land  office. 
Where  the  application  is  for  a  right  over  lands  outside  of  National 
forest  reserves,  it  comes  wholly  within  the  jurisdiction  of  the  Secre- 
tary of  the  Interior,  and  if  it  is  over  a  National  park,  a  military,  In- 
dian, or  other  reservation,  it  is  subject  to  the  approval  of  the  chief 
officer  of  the  department  under  whose  supervision  such  park  or 
reservation  comes. 

The  application  must  be  in  the  general  form  prescribed  for  appU- 
eations  under  the  Act  of  March  3,  1901,  and  discussed  in  previous 
sections.  It  must  be  accompanied  with  proof  of  citizenship  of  the 
applicant  or  applicants,  and  the  applicant  must  set  forth  in  an 
affidavit  the  purpose  for  which  the  right  of  way  is  to  be  used. 
Buildings  proposed  to  be  erected  must  be  platted  in  the  main  draw- 
ing and  in  a  separate  drawing.  Whenever  a  right  of  way  is  applied 
for  through  any  of  the  National  parks  designated  in  the  Act,  the 
applicant  must  show  to  the  satisfaction  of  the  department  that  the 
location  and  use  of  the  right  of  way  for  the  purposes  contemplated 
will  not  interfere  with  the  uses  and  purposes  for  which  the  park  was 
originally  dedicated,  and  will  not  result  in  damage  or  injury  to  the 
natural  conditions  of  property  or  scenery  existing  .therein.  ^^  The 
applicant  must  also  make  a  prima  facie  showing  of  his  right  to 
appropriate  water  to  be  used  in  connection  with  the  right  of  way; 
but  it  is  not  within  the  province  of  the  department  to  determfine  the 
validity  of  such  appropriation,  but  this  is  left  to  the  laws  of  the 
respective  States  and  for  their  courts  to  determine.^^ 

Applications  for  right  of  way  under  this  Act,  all  of  which  is 
located  upon  land  within  an  Indian  reservation,  must  be  filed  with 
the  Commissioner  of  Indian  Affairs.  Applications  for  right  of  way 
affecting  lands  within  and  without  Indian  reservations  must  be  filed 
with  the  local  land  office  for  forwarding  to  the  Commissioner  of  the 
General  Land  Office.  Before  such  applications  are  transmitted  to 
the  department  they  wiU  be  submitted  by  the  Commissioner  of  the 
General  Land  Office  to  the  Commissioner  of  Indian  Affairs  for  such 

11  Op.    Atty.    Gen.,    33   Land   Deo.  12  Kings  River  Pr.  Co.  v.  Knight, 

389;  33  Land  Deo.  563.  32  Land  Dee.  144. 

But  see  City  of  San  Praneisco,  36 
Land  Dec.  409. 
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action  and  recommendation  as  that  officer  may  deem  proper.  The 
notations  upon  the  plats  and  the  procedure  in  this  respect  are  the 
same  as  those  discussed  under  the  Act  of  February  1,  1905.13  j^i 
applications  for  permission  to  use  rights  of  way  for  the  purposes 
specified  in  the  Act  must  be  submitted  under  the  regulations  pro- 
mulgated thereunder.  Where,  however,  it  is  sought  to  acquire  a 
right  of  way  for  the  main  purpose  of  irrigation,  as  contemplated  by 
Sections  18  to  21  of  the  Act  of  March  3,  1891,  and  Section  2  of  the 
Act  of  May  11, 1898,^*  the  application  must  be  submitted  in  accord- 
ance with  the  regulations  issued  under  said  Acts.^^  Application  for 
permission  to  use  the  desired  right  of  way,  through  the  lands  desig- 
nated in  the  Act  of  February  15, 1901,  must  be  filed  and  permission 
be  granted,  before  any  rights  can  be  claimed  thereunder.  ^^ 

§  965.  Grants  for  fifty  years  upon  public  lands,  National  For- 
ests, and  reserves — Act  of  March  4,  1911,  for  the  transmission 
and  distribution  of  electrical  power. — By  the  Act  of  March  4, 
1911,1  Congress  provided  as  follows :  ' '  That  the  head  of  the  depart- 
ment having  jurisdiction  over  the  lands  be,  and  he  hereby  is,  author- 
ized and  empowered,  under  general  regulations  to  be  fixed  by  him, 
to  grant  an  easement  for  rights  of  way,  for  a  period  not  exceeding 
fifty  years  from  the  date  of  the  issuance  of  such  grant,  over,  across, 
and  upon  the  public  lands.  National  forests,  and  reservations  of  the 
United  States  for  electrical  poles  and  lines  for  the  transmission  and 
distribution  of  electrical  power,  and  for  poles  and  lines  for  tele- 
phone and  telegraph  purposes,  to  the  extent  of  twenty  feet  on  each 
side  of  the  center  line  of  such  electrical,  telephone,  and  telegraph 
lines  and  poles,  to  any  citizen,  association,  or  corporation  of  the 
United  States,  where  it  is  intended  by  such  to  exercise  the  right  of 
way  herein  granted  for  any  one  or  more  of  the  purposes  herein 
named:  Provided,  That  such  right  of  way  shall  be  allowed  within 
or  through  any  National  park.  National  forest,  military,  Indian,  or 
any  other  reservation  only  upon  the  approval  of  the  chief  officer  of 
the  department  under  whose  supervision  or  control  such  reservation 

13  See  Sees.  955-957.  but,  as  they  are  subject  to  change,  the 

14  See  Sees.    937-950;    Eegulations,      last  issued  should  be  consulted. 

36  Land  Dec.  580.  16  Op.  Atty.  Gren.,  32  Land  Dee.  597. 

15  Kegulations,  36  Land  Dec.  567-  l  Public,  No.  478.  For  a  copy  of  the 
575,  584-586.  These  are'  the  regu-  Act,  see,  also,  40  Land  Dec.  30;  36 
lations  last  issued  by  the  department,  Stat.  L.  1253. 
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falls,  and  upon  a  finding  by  him  that  the  same  is  not  incompatible 
with  the  public  interest :  Provided,  That  all  or  any  part  of  such  right 
of  way  may  be  forfeited  and  annulled  by  declaration  of  the  head 
of  the  department  having  jurisdiction  over  the  lands  for  non-use 
for  a  period  of  two  years  or  for  abandonment. 

"That  any  citizen,  association,  or  corporation  of  the  United  States 
to  whom  there  has  heretofore  been  issued  a  permit  for  any  of  the 
purposes  specified  herein  under  any  existing  law,  may  obtain  the 
benefit  of  this  Act  upon  the  same  teims  and  conditions  as  shall  be 
required  of  citizens,  associations,  or  corporations  hereafter  making 
application  under  the  provisions  of  this  statute. ' '  As  construed  by 
the  Secretary  of  the  Interior,  on  April  14,  1911,2  the  Act  as  closely 
as  "possible,  in  the  accomplishment  of  its  purpose,  follows  the  lan- 
guage of  the  Act  of  February  15,  19,01,  discussed  in  the  preceding 
sections,^  which  Act  authorizes  mere  revocable  permits  or  licenses 
for  such  lines  and  other  purposes.  It  is  held  that  the  Act  of 
March  4,  1911,  merely  authorizes  additional  or  larger  grants  and 
does  not  modify  or  repeal  the  Act  of  February  15,  1901,  and  should 
be  construed  and  applied  in  harmony  with  it.  And  the  Secretary 
of  the  Interior  also  ordered  that  the  regulations  issued  under  the 
Act  of  February  15,  1901,  in  so  far  as  they  are  applicable,  shall 
control  in  the  presentation,  consideration,  and  the  granting  of  appli- 
cations for  easements  under  the  Act  of  March  4, 1911.* 

§  966.  Reservoirs  for  watering  stock — Act  of  January  13,  1897. 
— By  the  Act  of  January  13,  1897,i  it  was  provided  that  any  per- 
son, live-stock  company,  or  transportation  company  engaged  in  the 
breeding,  grazing,  driving,  or  transporting  live  stock  may  construct 
reservoirs  upon  unoccupied  public  lands  of  the  United  States,  not 
mineral,  or  otherwise  reserved,  for  the  purpose  of  furnishing  water 
to  such  live  stock,  and  shall  have  control  of  such  reservoir,  under 
regulations  prescribed  by  the  Secretary  of  the  Interior,  and  the 
lands  upon  which  the  same  is  constructed,  not  exceeding  160  acres, 
so  long  as  such  reservoir  is  maintained  for  such  purpose :  Provided, 

2  40  Land  Dee.  30.  l  6  Fed.  Stat.  Ann.,  1905,  p.  511 ;  2 

8  See  Sees.  963,  964.  TJ.  S.  Comp.  Stat.,  1901,  p.  1574;  Cliap. 

*  For  the  regulations  under  the  Act      11,  29  Stat.  L.  484. 

of  Februaij  15,  1901,  see  Sees.  963, 

964. 
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That  such  reservoir  shall  not  be  fenced  and  shall  be  open  to  the 
free  use  of  any  person  desiring  to  water  animals  of  any  kind. 

Two  yea,rs  are  allowed  after  the  filing  of  the  declaratory  state- 
ment provided  for  in  the  Act  to  complete  the'  reservoir,  otherwise 
the  statement  will  be  subject  to  cancellation.  If  completed  within 
the  time  specified,  and  it  has  been  approved  by  the  Secretary  of  the 
Interior,  thereafter  such  land  shall  be  reserved  from  sale  so  long 
as  such  reservoir  is  kept  in  repaid  and  water  kept  therein.  Although 
the  title  of  the  Act  indicates  that  the  lands  are  to  be  sold  for  reser- 
voir sites,  the  Act  itself  does  not  provide  for  any  sale  of  any  lands, 
and  therefore  no  laiids  can  be  sold  under  its  provisions.  The  Act, 
however,  directs  the  Secretary  to  reserve  the  lands  from  sale  after 
the  approval  of  the  map  showing  the  location  of  the  reservoir.  • 

When  the  applicant  is  a  corporation  there  must  be  filed  a  copy 
of  its  articles  of  incorporation  and  proofs  of  its  organization  as 
required  by  the  regulations.^  The  declaratory  statement  must  be 
made  under  oath  and  also  in  accordance  with  the  forms  prescribed 
by  the  department.^  The  location  of  the  reservoir  must  be  described 
by  the  smallest  legal  subdivisions,  its  area  in  acres,  its  capacity  in 
gallons,  and  the  source  from  which  the  water  is  to  be  obtained  for 
such  reservoir,  and  whether  there  are  any  streams  or  springs  within 
two  miles  of  the  land  sought  to  be  reserved ;  and  if  so,  where.  After 
the  construction  of  the  reservoir  the  applicant  shall  have  the  same 
accurately  surveyed  and  mapped,  and  the  map  and  field  notes  must 
be  filed  in  the  proper  local  land  office,  where  the  proper  notations 
must  be  made  by  the  local  officers  and  the  papers  then  forwarded  by 
them  to  the  General  Land  Office  for  approval.  After  the  same  have 
been  approved,  in  order  that  the  reservation  be  continued,  it  is  nec- 
essary that  the  reservoir  "shall  be  kept  in  repair  and  water  kept 
therein."  For  this  reason  the  owner  of  the  reservoir  is  required 
during  the  month  of  January  of  each  year  to  fiile  in  the  local  land 
office  an  affidavit  to  the  effect  that  the  reservoir  has  been  kept  in 
repair  during  the  preceding  year,  and  that  the  provisions  of -the  Act 
have  been  complied  with.  Upon  failure  to  file  such  affidavit,  steps 
will  be  taken  to  revoke  the  reservation.* 

2  Eegulations,  36  Land  Dec.  577.  The   applicant  should  always  consult 

S  Eegulations,  suyra.  the  last  regulations  issued. 

4  The  above  is  abstracted  from  the  The  Act  of  June  13,  1897,  provid- 

last   regulations,   36   Land  Dec.   576.  ing  for  the  use  of  public  lands  for 
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§  967.  Over  National  Forests — Divided  jurisdiction  between 
Secretaries  of  the  Interior  and  Agriculture.— By  the  Act  of  Feb- 
ruary 1,  1905,1  it  was  provided:  "That  the  Secretary  of  the  De- 
partment of  Agriculture  shall,  from  and  after  the  passage  of  the 
Act,  execute  or  cause  to  be  executed  all  laws  affecting  the  public 
lands  hereafter  reserved  under  the  provisions"  of  the  Act  of 
March  3,  1891,  as  provided  in  Section  24,^  "and  Acts  supplemental 
to  and  amendatory  thereof,  after  such  lands  have  been  so  reserved, 
excepting  such  laws  as  affect  the  surveying,  prospecting,  locating, 
appropriating,  entering,  relinquishing,  reconveying,  certifying,  or 
patenting  of  any  of  such  lands."  This  Act  has  been  construed  by 
the  Secretary  of  the  Interior,  the  Secretary  of  Agriculture,  and 
the  Attorney  General,  that  the  Department  of  Agriculture  is 
thereby  invested  with  the  jurisdiction  to  pass  upon  all  applications 
for  the  granting  of  permission  to  occupy  and  use  lands  in  a  forest 
reserve  which  occupation  or  use  is  of  a  temporary  character,  and 
which,  if  granted,  will  in  nowise  affect  the  fee  or  cloud  the  title  of 
the  United  States  should  the  reserve  be  discontinued;  but  that  the 
Department  of  the  Interior  retains  jurisdiction  over  all  applications 
affecting  lands  within  a  forest  reserve  the  granting  of  which  amounts 
to  an  easement  running  with  the  land.^  Therefore,  as  rights  of  way 
acquired  under  the  Act  of  1891,  constitute  easements  running  with 
the  land,  and  settlers  and  others  can  only  acquire  a  title  to  the 
land,  subject  thereto,  the  jurisdiction  over  this  class  of  rights  of 
way  comes  clearly  within  the  powers  of  the  Secretary  of  the  Interior. 
However,  whenever  a  right  of  way  is  granted  through  a  National 
forest,  the  applicant  must  enter  into  such  a  stipulation  and  execute 
such  a  bond,  as  the  Forest  Service  may  require  for  the  protection 
of  such  National  Forest.* 

construetion  of  reservoirs  for  water-  1 10   Fed.    Stat.    1906,   p.    404 ;    U. 

ing   stock,   contemplates   the   reserva-  S.  Comp.  Stat.  Supp.,  1905,  p.  343; 

tion  of  only  so  much  land  as  may  be  Chap.  288,  33  Stat.  L.  628. 

necessary  for   the   practical  purposes  See,  also,  Sees.  954-965. 

for  which  the  reservoir  is  established;  2  For  text  of  Section  24  of  the  Act 

and  the  Secretary  of  the  Interior  has  of  March  3,  1891,  relative  to  the  res- 

the  power  at  any  time  to  reform  the  ervation  of  forest  lands,  see  Sec.  954. 

reservation  and  restore  to  settlement  s  For  jurisdiction  ef  rights  of  way 

and  entry  all  lands  not  necessary  for  over  forest  reserves,  see  33  Land  Dec. 

the   free   use   and   enjoyment    of   the  609;  Instructions,  34  Land  Dec.  64. 

rights  contemplated  by  the  Act.  Marsh  *  Eegrulations,   36   Land   Dec.   56'9; 

V.  Eambousek,  40  Land  Dec.  559.  Eegulations,  34  Land  Dec.  583. 


1710  EIGHTS   OF   WAY   OVER   PUBLIC   DOMAIN.   ■ 

It  therefore  follows  that,  as  the  rights  of  way  granted  under  the 
Act  of  March  3, 1891,  discussed  in  our  previous  sections,^  and  those 
granted  under  the  Act  of  February  1,  1905,  also  discussed,  ^  con- 
stituting permanent  easements  running  with  the  land,  come  under 
the  sole  jurisdiction  of  the  Secretary  of  the  Interior.  And,  upon 
the  other  hand,  the  Secretary  of  Agriculture  is  invested  with  the 
jurisdiction  of  all  rights,  which  are  merely  permissive  in  character, 
under  any  law  of  the  United  States,  to  occupy  and  use  lands  in 
National  forest  reserves,  where  the  occupation  and  use  is  tem- 
porary, and  will  in  nowise  affect  the  fee  or  cloud  the  title  of  the 
United  States  should  the  forest  reserve  be  discontinued  J 

As  was  said  in  a  recent  case  decided  by  the  Secretary  of  the 
Interior :  ^  "  The  terms  of  this  Act  clearly  contemplate  that  within 
forest  reserves  ^  those  laws  affecting  the  surveying,  entering,  and 
patenting  of  lands  shall  continue  as  theretofore  to  be  executed  by 
and  under  the  supervision  of  the  Interior  Department ;  and  also  all 
such  laws  as  affect  prospecting,  locating,  and  appropriating  any 
such  lands.  Here  is  an  express  Congressional  declaration  reserving 
to  the  Land  Department  the  execution  and  enforcement  of  those 
laws  governing  the  latter  class  of  Acts  in  the  same  terms  and  with 
no  element  of  distinction  as  are  employed  with  reference  to  the 
former,  the  departmental  jurisdiction  over  which  no  one  wUl  ques- 
tion. The  legislative  announcement  recognized  the  right,  authority, 
power,  and  jurisdiction  as  already  existent  and  vested,  and  declares 
that  such  power  and  authority  shall  remain  where  now  seated,  viz. : 
with  the  Interior  Department."  ^'^ 

See,  also.  Use  Book,  Forest   Serv-  ered  thereby,  but  is  merely  advisory  t» 

iee,  1907,  pp.  53,  54.  the  Secretary  of  the  Interior,  and  is 

5  See  Sees.  937-950.  subject  to  his  paramount  jurisdiction 

6  See  Sees.  955-958.  under    said    Acts.      The    exercise    of 

7  See  Eegulations,  36  Land  Dec.  jurisdiction  of  the  Secretary  of  the  In- 
569,  581,  34  Land  Dee.  583,  33  Land  terior  over  applications  for  rights  of 
Dee.  609,  34  Land  Dee.  64.  way  within  reservations  of  the  United 

8  H.  H.  Yard,  38  Land  Dec.  59.  States  involves  the  exercise  of  more 

9  Now  National  Forests.  than    mere    legal    discretion,    and   he 

10  The  approval  of  the  Secretary  of  should  look  beyond  the  mere  technical 
Agriculture  of  an  application  for  a  sufficiency  of  the  application  and  in 
right  of  way  under  the  Acts  of  March  broad  view  subserve  the  interests  of 
3,  1891,  and  May  11,  1898,  for  a  the  whole  people.  California-Nevada 
reservoir  site  within  a  forest  reserve  Canal,  Water  &  Power  Co.,  40  Land 
does  not  pass  title  to  the  land  cov-  Deo.  380. 
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General  jurisdiction  of  the  respective  departments. — 
The  general  jurisdiction  of  the  Federal  Land  Department  over  the 
matters  relating  to  the  acquisition  of  rights  of  way  over  the  public 
lands  is  almost  absolute.  The  officers  of  the  Land  Department 
are  specially  designated  by  law  to  receive,  consider,  pass  upon 
proofs  presented,  and  to  allow  or  to  disallow  the  applications.  The 
courts  will  not  review  the  decisions  of  the  Land  Department  on  any 
question  of  evidence,  nor  as  to  the  method  of  the  officers  thereof  in 
arriving  at  their  conclusions.  The  findings  of  such  officers  and  con- 
clusions as  to  matters  of  fact  are  conclusive,  and  if  such  officers  err 
in  that  respect  the  remedy  is  by  appeal  from  one  officer  to  another 
to  the  head  of  the  department  or  the  Secretary  of  the  Interior.  ^ 
It  is  only  when  such  officers  err  in  the  construction  of  the  law  appli- 
cable to  the  facts  in  any  particular  case  or  if  their  decision  is 
brought  about  by  fraud  or  collusion  that  their  findings  may  be 
reviewed  and  annulled  by  the  court  having  the  jurisdiction  in  a 
proper  case.  As  was  said  in  a  recent  Colorado  case :  ^  "  The  officers 
of  the  Land  Department  are  specially  designated  by  law  to  receive, 
consider,  and  pass  upon  proofs  presented  with  respect  to  the  mat- 
ters here  involved.  If  they  err  in  the  construction  of  the  law  appli- 
cable to  the  facts  of  the  case,  or  if  their  decision  is  brought  about 
by  fraud,  their  findings  may  be  reviewed  and  annulled  by  the 
courts,  in  a  proper  case,  but  their  findings  and  conclusions  as  to 
matters  of  fact  are  conclusive,  and  if  they  err  in  that  respect,  the 
remedy  is  by  appeal  from  one  officer  to  another  of  the  department. 
.  .  .  The  courts  wiU  not  review  the  decisions  of  the  Land  De- 
partment on  questions  of  evidence,  nor  as  to  the  method  of  the 
officers  thereof  in  arriving  at  their  conclusions.  Unless  the  facts, 
and  all  the  facts,  together  with  the  findings  upon  such  facts,  are 
disclosed,  or  enough  undisputed  facts  are  presented,  which  were 
proven  before  the  Department  to  clearly  establish  that  an  error  of 
law  was  committed,  and  that  the  party  complaining  was  thereby 
deprived  of  his  substantial  rights,  courts  can  not  hold  that  the  law 
was  misconstrued  by  the  officers  of  the  department. ' '  ^     And  the 

1  Durango  etc.  Co.  T.  Evans,  80  Fed.  3  Citing  Moore  v.  Robins,  96  TJ.  S. 
Rep.  425,  25  C.  C.  A.  523;  O'EeiUy  530,  24  L.  Ed.  848;  Marquez  t.  Fris- 
V.  Noxon,  49  Colo.  362,  113  Pae.  Rep.  bie,  101  TJ.  S.  473,  25  L.  Ed.  800 ; 
486.  Durango  etc.  Co.  v.  Evans,   80   Fed 

2  O'Reilly  v.  Noxon,  49  Colo.  362,  Rep.  425,  25  C.  C.  A.  523. 
113  Pac.  Rep.  486. 
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approval  of  an  application  is  held  to  have  the  following  effect: 
"The  approval  of  the  company's  application  was,  in  effect,  the 
sovereign,  saying  to  all,  such  company  has  an  apparent  right  to 
the  premises  described,  which  must  be  recognized  and  respected 
until  the  sovereign  in  some  proper  procedure  inquires  into  its 
validity.  It  may  be,  when  the  inquiry  is  made,  the  apparent  right 
becomes,  in  reality,  no  right  at  all,  but,  until  such  inquiry  and  de- 
termination, the  apparent  right  must  be  respected. ' '  ^ 

As  to  the  jurisdiction  over  forest  reserves  by  the  Act  of  Feb- 
ruary 1,  1905,  the  Secretary  of  Agriculture  was  invested  with  the 
same  as  far  as  the  granting  of  the  right  to  occupy  and  use  such 
National  forests,  which  occupation  and  use  is  of  a  temporary  char- 
acter, and  which  if  granted  will  in  nowise  affect  the  fee  or  cloud 
the  title  of  the  United  States,  should  the  National  forest  be  discon- 
tinued. It,  therefore,  follows  that  the  Secretary  of  Agriculture 
as  to  these  uses  of  a  temporary  character  has  the  power  and  author- 
ity to  promulgate  all  rules  and  regulations  controlling  and  regulat- 
ing the  use  of  such  forest  lands,  both  as  respects  special  licenses  for 
rights  of  way,  grazing  privileges,  and  the  use  of  the  timber  growing 
thereon.  In  two  recent  cases  decided  by  the  Supreme  Court  of  the 
United  States  ^  it  was  held  that  the  Secretary  of  Agriculture  under 
the  provisions  of  the  Forest  Reserve  Acts  had  full  authority  to  make 
rules  and  regulations  covering  National  Forests,  and  that  the  pro- 
visions of  the  Acts,  making  a  violation  of  those  rules  and  regulations 
a  criminal  offense,  was  not  unconstitutional.^  Although  the  de- 
cisions rendered  relative  to  the  authority  of  the  Secretary  of  Agri- 
culture to  make  rules  cited  regulating  and  controlling  the  various 

4  O'Reilly  v.  Noxon,  49  Colo.  362,  Domingo,  152  Fed.  Rep.  566;  United 
113  Pae.  Rep.  486.  States  v.   Bale,   156   Fed.   Eep.   687; 

5  United  States  v.  Grimaud,  120  U.  United  States  t.  Eizzinelli,  182  Fed. 
S.  506,  55  L.  Ed.  563,  31  Sup.  Ct.  Rep.  Rep.  675. 

480;  and  Light  v.  United  States,  220  It  was  only  some  of  the  lower  courts 

U.  S.  523,  55  L.  Ed.  570,  31  Sup.  Ct.  that  held  such  regulations  by  the  See- 

Eep.  485.  rrtary  of  Agriculture  to  be  invalid. 

6  See,  also,  Dastervignes  v.  United  United  States  v.  Blasingame,  116  Fed. 
States,  122  Fed.  Eep.  30,  58  C.  0.  A.  Eep.  654;  United  States  v.  Matthews, 
346;  affirming  7d.,  118  Fed.  Eep.  199;  146  Fed.  Eep.  306;  Dent  v.  United 
United  States  v.  Shannon,  151  Fed.  States,  8  Ariz.  138,  71  Pac.  Eep.  920; 
Eep.  863;  Id.,  160  Fed.  Eep.  870,  88  reversing  8  Ariz,  413,  76  Pac.  Bep. 
C.  C.  A.  52 ;  United  States  v.  Deguirra,  455. 

152  Fed.  Eep.  568;  United  States  v. 
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t 
uses  of  the  National  Forests  were  relative  to  grazing  privileges,  by 
analogy,  it  may  be  said  that  the  same  power  is  vested  in  the  Secre- 
tary to  make  rules  and  regulations  relative  to  permissive  rights  of 
way  and  such  rules  and  regulations  must  be  strictly  followed  by  the 
applicants,  in  order  to  acquire  such  permissive  rights.'^ 

§  969.  Proceedings  to  forfeit  right  on-  account  of  non-perform- 
ance of  conditions  under  Acts  of  March  3,  1891,  and  February  1, 
1905. — Where  there  has  been  a  failure  to  perform  a  condition  sub- 
sequent by  the  owner  of  a  right  of  way,  which  has  attached  by 
virtue  of  the  approval  of  the  Secretary,  there  are  two  methods  of 
declaring  a  forfeiture,  depending  entirely  upon  the  nature  of  the 
right  granted.  Where  the  right  granted  is  simply  permissive,  there 
is  no  question  but  that  the  Secretary  has  the  power  to  declare  a 
forfeiture  without  there  being  any  proceeding  brought  in  court  for 
that  purpose. 

But  where  the  right  granted  is  in  the  nature  of  a  permanent 
easement  running  with  the  land,  as  is  the  case  under  the  rights 
granted  under  the  Act  of  March  3,  1891,  and  of  February  1,  1905,  ^ 
no  authority  exists  in  the  Secretary,  or  the  head  of  any  other  de- 
partment of  the  Government,  to  work  a  forfeiture  by  a  simple 
declaration  of  the  same ;  but  an  action  to  adjudicate  the  question  as 
to  whether  or  not  the  right  has  been  actually  forfeited  under  the 
law  must  be  brought,  after  such  a  decision  by  the  department  has 
been  made,  in  the  proper  court  having  jurisdiction  over  the  subject- 
matter  and  the  parties  thereto. 

Section  20  of  the  Right  of  Way  Act  of  March  3,  1891,  among 
other  things,  provides  that  if  any  section  of  said  canal  or  ditch 
shall  not  be  completed  within  five  years  after  the  location  of  said 
section,  the  rights  therein  granted  shaU  be  forfeited  as  to  any  un- 
completed section  of  said  canal,  ditch,  or  reservoir,  to  the  extent 
that  the  same  is  not  completed  at  the  date  of  the  forfeiture.^  This 
requirement  is  in  the  nature  of  a  condition  subsequent,  and  the  rule 
undoubtedly  is  that  a  failure  to  comply  with  such  provisions  does 
not  operate  ipso  facto  to  devest  the  grantee  of  the  title  to  the  right 
of  way  for  the  canal,  ditch,  or  reservoir,  and  reinvest  the  United 

7  See  National  Forest  Manual,  Spe-  2  For  full  text  of  Sec.   20  of  Act 

cial  Uses,  1911,  pp.  22-25.  of  March  3,  1891,  see  See.  937. 

iSee  Sees.  937-950,  955-958. 
108 — ^Kln.  on  Irr. 
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States  therewith ;  but  that  to  be  effectual,  the  default  of  the  claimant 
must  be  followed  with  a  declaration  of  forfeiture  by  some  competent 
authority,  and  be  followed  by  appropriate  judicial  proeeedings.3 

The  proceedings  of  this  nature  as  laid  down  by  the  regulations 
of  the  Department  of  the  Interior  are  as  follows:  If  upon 
examination  proper  grounds  are  shown  for  the  institution  and 
maintenance  of  such  a  suit  to  declare  a  forfeiture,  the  Commissioner 
of  the  General  Land  Office  will  call  upon  the  grantee  of  the  right 
of  way  or  his  successor  in  interest,  as  the  same  may  be,  to  show 
cause  within  ninety  days  why  the  proper  proceedings  shall  not  be 
instituted  to  declare  the  right  of  way  forfeited.  If  no  satisfactory 
showing  shall  be  made  within  the  prescribed  time,  such  action  will 
be  taken  as  the  circumstances  of  the  case  seem  to  warrant.* 

It  is  also  held  by  the  Secretary  of  the  Interior  that  upon  the 
approval  by  the  department  of  an  application  for  right  of  way 
under  the  Act  of  March  3,  1891,  jurisdiction  is  lost  and  the  depart- 
ment may  not  thereafter  properly  approve  of  another  application 
which  conflicts  to  a  material  extent  with  the  approved  application. 
And  where  an  application  for  a  right  of  way  was  inadvertently 
approved  during  the  pendency  and  without  consideration  of  a  con- 
flicting application,  under  which  superior  rights  are  claimed,  the 
department  may  recommend  the  institution  of  a  suit  to  cancel  the 
approval  and  reacquire  jurisdiction  for  the  purpose  of  determin- 

8  ' '  This   requirement   being   in   the  States  v.  Eickey,  164  Fed.  Eep.  496 ; 

nature  of  a  condition  subsequent,  the  Baldridge  v.  Leon  Lake  Co.,  20  Colo, 

rule   undoubtedly   is   that   failure   to  App.  518,  80  Pae.  Eep.  477;  O'Reilly 

comply  therewith  does  not  operate  ipso  v.  Noxon,  49  Colo.  362,  113  Pae.  Eep. 

facto  to  devest  the  grantee  of  the  title  486;  Schulenberg  t.  Harriman,  88  U. 

and   re-invest   the   grantor   therewith,  S.  21  Wall.  44,  22  L.  Ed.  551. 

but  that  to  be  effectual,  the  default  See,  also,  Eio  Grande  Dam  &  Irr. 

must  be  followed  with  a  declaration  Co.  v.  United  States,  215  U.  S.  266, 

of  forfeiture  by  some  competent  au-  54  L.  Ed.  190,  30  Sup.  Ct.  Eep.  97, 

thority,  and,  the  grant  here  being  of  where  an  injunction  against  the  con- 

a  public  nature,  such  declaration  can  struction  of  a  reservoir  and  dam  was 

be  made  only  by  an  Act  of  Congress,  finally  granted,  upon  the  theory  that 

or   by    appropriate    judicial   proceed-  the  defendant  had,  by  forfeiture,  lost 

ings. ' '      United    States    v.    Whitney,  its  right  to  construct  the  reservoir  and 

176  Fed.  Eep.  593.  dam. 

See,  also,  Kern  Eiver  Co.,  38  Land  4  Eegulations,  34  Land  Dec.  358. 

Dec.    302;    Eio    Grande    etc.    Co.    v.  See,  also.  Instructions,  October  20, 

United  States,  215  U.  S.  266,  54  L.  1910,  39  Land  Dee.  309. 
Ed.  190,  30  Sup.  Ct.  Eep.  97;  United 
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ing  to  which  of  the  rival  applicants  the  right  of  way  should  be 
awarded.5 

And,  further,  where  the  United  States  is  not  particularly  in- 
terested in  the  matter  of  having  a  right  of  way  declared  forfeited, 
the  department  holds  that  there  is  no  good  reason  why  interested 
parties  may  not  themselves  institute  and  maintain  such  a  suit  in 
the  name  of  the  United  States.  It  is,  therefore,  held  that  interested 
private  parties,  upon  their  proper  application  to  the  Department  of 
the  Interior  and  upon  the  execution  of  a  good  and  sufficient  bond 
to  indemnify  the  United  States  against  liability,  and  upon  a  further 
application  to  the  Department  of  Justice  for  a  commission  to  the 
applicant's  attorney  as  special  United  States  attorney,  authorizing 
him  to  represent  and  defend  the  interests  of  the  United  States  in 
such  suit  or  suits  as  may  be  allowed,  that  actions  may  be  so  brought 
to  declare  forfeitures.  The  actions  being  so  brought  will  then  be 
tried  upon  their  merits  and  a  forfeiture  declared  of  the  right  of  way 
or  not,  as  the  evidence  may  warrant.' 

But,  as  was  held  in  a  recent  case  in  Colorado, '^  the  approval  of  an 
application  was  in  effect  the  sovereign  saying  to  all,  such  applicant 
has  an  apparent  right  to  the  premises  described  which  must  be 
recognized  and  respected  until  the  sovereign  in  some  proper  pro- 
cedure inquires  into  its  validity.  "It  may  be,  when  the  inquiry  is 
made  the  apparent  right  becomes,  in  reality,  no  right  at  all,  but, 
until  such  inquiry  and  determination,  the  apparent  right  must  be 
respected." 

§  970.  Rights  to  construct  dams  over  navigable  streams. — There 
is  another  subject  which  we  have  discussed  in  another  portion  of 
this  work,  and  that  is  the  right  which  may  be  acquired  to  construct 
dams  or  other  works  across  and  on  the  navigable  streams  of  the 

6  T.  A.  Sullivan,  38  Land  Dec.  493.  not  completed,  Buch  a  forfeiture  may 

6  See    Eegulations,    34    Land    Dec.  be  declared  by  the  State  courts.  Bald- 

358;  Deseret  Irr.  Co.,  33  Land  Dee.  ridge  v.  Leon  Lake  D.  &  E.  Co.,  20 

469.  Colo.  App.  518,  80  Pao.  Eep.  477. 

Under    the    Act    of    Congress   of  ^  See,  also,  Nippel  v.  Forker,  26  Colo. 

March  3,  1891,  Sec.  20,  providing  that,  74,   56  Pao.  Eep.   577,   9  Colo.  App. 

if  a  reservoir  is  not  completed  within  106,  47  Pac.  Eep.  766 ;  In  re  protest 

five    years     afte*    its    location,    the  of  Tillie  Gibson,   19  Land  Dee.   304. 
rights  under  the  location  shall  be  for-  T  0  'Eeilly  v.  Noxon,  49  Colo.  362, 

feited  to  the  extent  that  the  same  is  113  Pao.  Eep.  486. 
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United  States  and  to  v/hieh  but  a  reference  will  be  made  here.^ 
Under  the  Act  of  June  23,  1910,  authority  may  be  granted  either 
,by  Congress  or  by  an  official  or  officials  of  the  United  States,  to  any 
person  to  construct  and  maintain  a  dam  for  water  power  or  other 
purposes  across  or  in  any  of  the  navigable  rivers  of  the  United 
States,  but  such  dam  is  not  to  be  built  or  commenced  until  the  plans 
and  specifications  of  the  same  and  all  accessory  works,  together 
with  the  drawing  of  the  proposed*  construction  and  a  map  of  the 
proposed  location  have  been  submitted  to  the  Secretary  of  War  and 
Chief  of  Engineers  for  their  approval,  nor  until  they  have  actually 
approved  such  plans  and  specifications,  and  the  location  of  such 
dam  and  accessory  works.  The  construction,  control,  and  manage- 
ment of  such  dams  are  always  under  the  direct  supervision  of  the 
officers  of  the  Government  named  in  the  Act  and  a  full  compliance 
with  all  questions  of  law  as  prescribed  in  the  Act  and  the  rules  and 
regulations  of  the  officers  in  charge  must  be  made  before  any  such 
right  is  granted.  And,  furthermore,  any  person  who  shall  fail  to 
comply  with  any  lawful  order  of  the  Secretary  of  War  and  the 
Chief  of  Engineers  made  in  accordance  with  provisions  of  the  Act, 
shall  be  deemed  guilty  of  a  violation  of  the  Act,  and  any  person 
who  shall  be  guilty  of  a  violation  of  the  Act  shall  be  deemed  guilty 
of  a  misdemeanor  and  on  conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  $5,000,  and  every  month  such  person  shall  re- 
main in  default  shall  be  deemed  a  new  offense  and  subject  such  per- 
sons to  additional  penalties  therefor.  And  the  Secretary  of  War 
and  Chief  of  Engineers  may,  upon  the  refusal  of  the  persons  owning 
or  controlling  any  such  dams  and  accessory  works  to  comply  with 
any  lawful  order  issued  by  them  in  regard  thereto,  cause  the  re- 
moval of  such  work^  as  obstructions  to  navigation  at  the  expense  of 
the  persons  owning  or  controlling  such  works.^ 

§  971.  Over  State  lands. — The  rights  of  way  for  ditches,  canals, 
reservoirs,  or  other  works,  to  be  used  in  connection  with  water 
rights  acquired  by  appropriation  of  the  water  for  beneficial  uses, 
for  the  purpose  of  conducting  the  water  to  the  place  of  use,  or  the 

1  For  the  protection  of  Navigation,  For  the  Dam  Act  of  Congress  of 

the  Dam  Acts  of  Congress  of  March  3,  June  23,  1910,  see  Chap.  360,  p.  593, 

1899,  and  June  21,  1906,  and  June  23,  2d  Session,  61st  Congress. 
1908,  see  Sees.  351,  352.  2  See  Sec.  351. 
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storage  thereof,  are  not  limited  to  the  lands  of  the  public  domain 
of  the  United  States,  which  subject  we  have  discussed  in  the  pre- 
ceding sections  of  this  chapter,  but  rights  of  way  for  these  purposes 
may  be  acquired  over  State  lands.  ^  Of  course,  where  rights  of 
way  were  acquired  over  lands  while  those  lands  were  a  part  of 
the  public  domain  of  the  United  States,  and  afterward  the  lands 
were  granted  to  a  State  by  the  Government,  the  State  as  grantee  of 
the  Government  takes  the  lands  subject  to  all  rights  of  way  ac- 
quired over  the  lands  prior  to  the  date  of  the  grant,  or  the  selection 
of  the  land  by  the  State,  the  same  as  would  an  individual.^  It 
therefore  follows  that  the  subsequent  grantee  of  the  State  will  also 
take  the  land  subject  to  the  same  burden.  The  statutes  of  the 
various  States  provide  for  the  recognition  of  these  rights,  and  also 
in  all  conveyances  of  State  lands  the  statutes  usually  provide  for 
the  reservation  of  such  vested  rights  of  way.^  And  not  only  this, 
but  also  the  statutes  of  the  most  of  the  Western  States  provide  for 
the  granting,  over  lands  owned  by  the  States,  upon  certain  con- 
ditions, either  with  or  without  compensation,  of  rights  of  way  for 
the  purposes  of  ditches,  canals,  or  reservoirs  to  be  used  in  connec- 
tion with  the  use  of  water  appropriated  for  irrigation  or  for  other 
beneficial  and  useful  purposes.'*  And,  also,  where  the  right  of  way  is 
acquired  under  State  statutes,  the  land  is  subject  to  the  same  servi- 
tude in  the  hands  of  a  transferee  that  it  was  in  the  hands  of  the 
original  patentee,  even  if  no  reservation  was  made  in  the  deed.^ 

1  For  the  various  methods  of  acquir-      grant  to  the  State  relates  back  only 
ing  such  rights,  see  the  statutes  under      to  the  date  of  the  selection. 

the  various  States  in  Part  XIV.  See,  also,  Carson  v.  Gentner,  33  Ore. 

2  Shoemaker  v.  Hatch,  13  Nev.  261,      512,  52  Pac.  Eep.   506,  43   L.  B.  A. 
where  it  was  held  that  one  construct-      130. 

ing  a  ditch  across  pubKc  lands  for  irri-  3  See   the    statutes    of   the   various 

gation  and  mining  purposes  under  an  States,  Part  XIV. 

Act  of  Congress  authorizing  the  same  •*  See   the    statutes   of    the    various 

is  not  liable  for  damages  for  the  dig-  states,  Part  XIV;  Toyaho  Or.  Irr.  Co. 

ging  of  such  ditch  to  one  coming  into  v.   Hutohins,   21   Tex.   Civ.   App.   274, 

possession   of   the  lands   subsequently  52  S.  W.  Eep.  101. 

thereto,   where,   although  an   applica-  5  Denver  etc.  Co.  t.  Dotson,  20  Colo. 

tion  by  a   State   was   made   previous  304,  38  Pac.  Eep.  322;   Tynon  v.  De- 

to  the  construction  of  the  ditch,  the  spain,    22    Colo.    240,    43    Pae.    Eep. 

land  was   not   selected  by  the   State  1039. 

until   after  its  construction,  and  the 
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In  a  recent  case  in  Texas  ^  it  was  held  that  the  legislature,  to 
facilitate  the  sale  of  school  lands  and  to  enhance  their  value,  may 
grant  an  easement  on  the  lands  for  dam  and  reservoir  sites  to  im- 
pound water  for  irrigation,  such  power  being  inherent  in  the  sov- 
ereign Government  and  growing  out  of  necessities  of  the  ease. 

The  various  States  of  the  West  have  also  passed  statutes  granting 
rights  of  way  for  ditches,  canals,  etc.,  over  State  lands,  constructed 
by  the  authority  of  the  United  §tates,  especially  for  those  con- 
structed under  the  authority  of  the  National  Reclamation  Act.'^ 

6  Imperial  Irr.  Co.  v.  ^ayne,  For    the    statutes    of    the    various 

Tex.  ,  138  S.  W.  Eep.  575.  States,  see  Part  XIV. 

7  For     National    Beclamation    Act, 
see  Chap.  65,  Sees.  1235-1286. 
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§  978.  Rights  of  way  acquired  by  contract — Deeds — Statute  of  frauds. 

§  979.  The  terms  of  contracts  relative  to  ditches  and  canals  construed. 

§  980.  Rights  acquired  by  parol  executed  contract  for  a  consideration. 

§  981.  Rights  acquired  by  parol  contract — Licenses — In  general. 

§  982.  Rights  acquired  by  parol  contract — Permissive  right  a  revocable 
license. 

§  983.  Parol  licenses — Irrevocable  licenses. 

§  984.  The  doctrine  of  estoppel  as  applied  to  parol  contracts  and  licenses.  • 

§  985.  Rights  acquired  by  parol  contract — A  prescriptive  right  can  not 
be  based  on  permission. 

§  986.  Rights  of  way  acquired  by  prescription. 

§  987.  Rights  of  way  may  be  acquired  under  the  power  of  eminent  domain. 

§  988.  Public  canals — Right  to  the  use  of. 

§  989.  Private  canals — Right  to  use  may  be  acquired  by  contract. 

§  990.  Ditches  and  canals — Right  to  enjoy  easement — Construction  of 
works. 

§  991.  Easement  for  the  flow  of  water  In  natural  streams  over  private 
lands — Right  to  enjoy. 

§  992.  Ditches  and  canals — Right  to  enjoy  easement — Right  to  make  re- 
pairs. 

sS  993.  Ditches  and  canals — Duty  to  keep  works  in  repair. 

§  972.  Scope  of  chapter. — In  this  chapter  we  will  discuss  the 
rights  of  way  over  private  lands  and  how  they  may  be  acquired  by 
contract.  Also  the  right  to  enjoy  the  easement  so  acquired  and  the 
construction  and  care  of  the  works  thereon.  The  right  to  acquire 
rights  of  way  over  private  lands  by  adverse  possession  amounting 
to  prescription  will  be  discussed  in  a  subsequent  chapter.  ^  ^e  will 
also  discuss  the  right  to  acquire  rights  of  way  under  the  power  of 
eminent  domain  in  a  separate  chapter  relating  to  that  subject.^ 

1  For  prescriptive  rights,  see  Chap.  2  For  rights  by  eminent  domain,  see 

54,  Sees.  1033-1058.  Cliap.  55,  Sees.  1059-1098. 
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§  973.  Right  of  way  defined — Nature  of  right  of  way. — As  well 
defined  by  the  Oregon  Court  in  a  recent  ease:  ^  "A  right  of  way 
is  an  easement  of  perpetual  use,  a  charge  or  burden  upon  the  land 
of  one  for  the  benefit  of  another." 

It  has  been  frequently  held  by  the  Court  that  a  right  of  way 
for  a  ditch  or  canal  over  the  lands  of  another  is  an  easement,  and 
should  be  treated  in  all  respects  in  accordance  with  the  law  of  ease- 
ments.2  No  fee  to  the  land  is  granted  unless  it  is  particularly 
specified  in  the  deed  of  conveyance.* 

§  974.    Early  cases  upon  the  subject — ^Yunker  v.  Nichols. — As 

we  have  seen  in  our  chapter  upon  the  history  of  the  Arid  Eegion 
Doctrine  of  appropriation,  the  State  of  Colorado  was  one  of  the 
first  to  abrogate  the  common  law  of  riparian  rights.  This  State 
did  this  upon  the  ground  of  the  absolute  necessities  of  the  case,  and 
upon  the  further  ground  that  the  common  law  of  riparian  rights 
was  not  fitted  for  the  physical  conditions  existing  in  the  State  of 
Colorado.  And  in  this  connection  the  early  decisions  of  the  Colo- 
rado Court  went  to  a  greater  extreme  than  is  allowed  under  present 
law  and  the  constitutions  of  the  various  States,  and  that  of  the 
United  States,  in  holding  that  in  Colorado  lands  are  held  in  subor- 
dination to  the  dominant  rights  of  appropriators,  who  must  neces- 
sarily pass  over  them  to  obtain  a  supply  of  water  to  irrigate  their 

1  Shaw  V.  Proffitt,  57  Ore.  192,  109  Eep.  422;  Dixon  v.  Sehermier,  110  Cal. 
Pao.  Sep.  584;  rehearing  denied,  110  582,  42  Pac.  Eep.  1091;  Jacob  v. 
Pae.  Eep.  1092.  Day,  111  Cal.  571,  44  Pae.  Eep.  243; 

2  That  the  ditch  or  canal  itself  ia  CampbeU  v.  West,  44  Cal.  646,  1  Morr. 
not  an  easement,  but  land,  see  Sec.  Min.  Eep.  218;  Quinlan  v.  Noble,  75 
833.  Cal.  250,   17  Pae.  Eep.  69;   Allen  v. 

That  a  right  of  way  for  ditch  or  -San  Jose  etc.  Co.,  92  Cal.  138,  28 
canal  is  an  easement,  see  Sec.  834.  Pac.  Eep.  215,  15  L.  E.  A.  93;  Ana- 
See,  also,  Shaw  v.  Profit,  supra;  heim  v.  Ashcroft,  153  Cal.  152,  94 
Smith  V.  Colorado  etc.  Co.,  34  Colo.  Pac.  Eep.  613;  Mayberry  v.  Alhambra 
485,  82  Pac.  Eep.  940,  3  L.  E.  A.,  etc.  Co.,  125  Cal.  444,  54_Pac.  Eep. 
N.  S.,  1148;  Blake  v.  Boye,  38  Colo.  530,  58  Pae.  Eep.  68;  Los  Angeles 
55,  88  Pac.  Eep.  470,  8  L.  E.  A.,  N.  v.  Pomeroy,  125  Cal.  420,  58  Pac.  Eep. 
S.,  418;  Burris  v.  People's  Ditch  Co.,  69;  North  Fork  etc.  Co.  v.  Edwards, 
104  Cal.  248,  37  Pac.  Eep.  922;  Mes-  121  Cal.  662,  54  Pae.  Eep.  69;  Bean 
nager  v.  Engelhardt,  108  Cal.  68,  41  t.  Stoneman,  104  Cal.  49,  37  Pao.  Eep. 
Pac.  Eep.  20;  Gregory  v.  Nelson,  41  777,  38  Pac.  Eep.  39. 
Cal.  278,  12  Morr.  Min.  Eep.  124;  3  See  Sec.  834. 
Joseph  T.  Ager,  108  Cal.  517,  41  Pae. 
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own  lands,  and  that  such  rights  could  be  acquired  without  condem- 
nation proceedings,  and  in  this  holding  the  case  of  Tunker  v. 
Nichols,!  was  the  leading  case.^  But  the  rule  as  laid  down  in 
this  case  was  shortly  after  limited  in  its  effect.^  And  after  the 
adoption  of  the  State  constitution  the  rule  was  entirely  changed,  and 
it  was  then  held  that  the  acquiring  of  right  of  way  over  another 
man's  property  for  ditches  and  canals  could  only  be  done  by  virtue 
of  the  right  of  eminent  domain  on  condemnation  proceedings.* 
And  it  may  be  now  said  that  it  is  the  general  law  upon  the  subject 
that  no  one  can  acquire  a  right  of  way  over  the  lands  of  another 
for  ditches  and  canals  against  his  will,  except  it  be  by  virtue  of 
the  right  of  eminent  domain,  prescription,  or  some  other  method 
known  to  law.^  And  it  is  well  settled  that  such  a  right  can  not  be 
acquired  by  mere  trespass.® 

§  975.  Right  of  the  land  owner  to  protection  from  trespass.— 
Rights  of  way  for  ditches,  canals,  or  other  works,  to  be  used  in 
connection  with  a  water  right  appropriated  for  any  beneficial  pur- 
pose, may  also  be  acquired  over  private  lands.     But  when  lands 

1 1  Colo.  551,  8  MoTT.  Min.  Bep.  64.  obtaining  water  to  run  the  mill  did 

2  See,  also,  Schilling  v.  Eominger,  not  justify  the  appellant  in  arbitra- 
4  Colo.  100;  Branagan  v.  Dulaney,  8  rily  adopting  a  method  which  was 
Colo.  413,  8  Pac.  Eep.  669.  calculated  to  greatly  damage  the  prop- 

3  See  Chrisman  v.  Heiderer,  5  Colo,  erty  of  others ;  it  has  been  well  said 
589,  in  which  it  was  said:  "The  ap-  ^hat  the  necessity  of  one  man's  busi- 
propriation  of  the  water  at  the  point  ness  is  not  to  be  made  the  standard 
named  carried  with  it  an  implied  au-  of  another  man's  rights;  the  great 
thority  to  do  all  that  should  become  maxim  of  the  law,  'sic  utero  tuo  ut 
necessary  to  secure  the  benefit  of  the  alienum  non  laedas,'  applies  with  as 
appropriation;  to  this  extent  the  ap-  much  force  to  the  enjoyment  of  water 
propriator  acquired  an  easement  in  the  rights  as  to  rights  of  any  other  de- 
adjoining  lands;    but   the   right  thus  scription. " 

acquired  is  one  which  is  held  to  the  4  See  Stewart  v.   Stevens,   10  Colo. 

narrowest  limits  compatible  with  the  445,  15  Pac.  Eep.  786. 

enjoyment  of  the  principal  easement.  See,  also,  United  States  etc.  Co.  v. 

which  is  the  right  to  the  use  of  the  Gallegos,  89  Fed.  Eep.  769,  32  C.  0. 

water.     The  most  reasonable  mode  of  A.  470,  61  U.  S.  App.  13;  Snyder  v. 

effecting  the  object  must  be  adopted,  Colorado  etc.  Co.,  181  Ped.  Eep.- 62, 

and  it  must  be  done  in  such  a  man-  104  C.  C,  A.  136. 

ner  as   to   occasion   as   little   damage  5  That  the  rights  of  the  land  owner 

as  possible  to   the   owner  of  the  ad-  are  protected,  see  the  next  section. . 

joining   prenuses.     The   necessity   of  6  See  next  section,  No.  975. 
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have  once  passed  into  private  ownership,  no  other  person  has  the 
right  to  construct  a  ditch  or  canal  across  them  without  the  owner's 
consent,  unless  the  right  is  acquired  under  the  power  of  eminent 
domain,  or  in  some  other  way  known  to  law.^ 

This  rule  also  holds  good  even  where  the  one  in  lawful  posses- 
sion of  the  land  has  no  legal  title  to  the  same.  He  has  a  legal  right 
to  prevent  an  unlawful  entry  by  any  degree  of  force  necessary  short 
of  taking  human  life.^  Therefore,  no  easement  can  be  acquired 
over  the  lands  of  others  by  a  mere  trespass,^  unless  the  trespass 


1  For  eminent  domain,  see  Sees. 
1059-1098. 

Blankenahip .  v.  Whaley,  124  Cal. 
300,  57  Pac.  Eep.  79,  76  Pae.  Eep.  235, 
where  it  is  held  that  such  a  right  can 
only  be  enjoyed  over  the  lands  of  oth- 
ers by  procuring  a  right  of  way  over 
them. 

"The  United  States  and  the  State 
of  Montana  have  recognized  the  right 
of  an  individual  to  acquire  the  use  of 
water  by  apprppriation ;  but  neither 
has  authorized,  nor,  indeed,  could  au- 
thorize, one  person  to  go  upon  the 
private  property  of  another  for  the 
purpose  of  making  an  appropriation, 
except  by  condemnation  proceedings." 
Prentice  v.  McKay,  38  Mont.  114,  98 
Pac.  Eep.  1081. 

"Plaintiff  in  error  also  forgets 
that  it  is  just  as  necessary  to  the  cre- 
ation and  preservation  of  a  water 
right  to  provide  a  means  for  the  con- 
tinual diversion  of  the  water  from  its 
natural  channel  and  for  conducting  it 
to  the  point  where  it  is  to  be  applied 
to  the  beneficial  purpose.  And  he  can 
not  arbitrarily  seize  and  use  another's 
ditch,  or  interest  in  a  ditch,  for  that 
purpose."  McEae  v.  Small,  48  Ore. 
139,  85  Pae.  Eep.  503,  and  holding 
that  where  a  ditch  had  been  thus 
seized  there  was  no  valid  appropria- 
tion of  the  water. 

See,  also,  McPhail  v.  Forney,  4  Wyo. 
556,  35  Pac.  Eep.  773. 


One  who  has  not  acquired  a  right 
of  way  for  an  irrigation  ditch  while 
the  lands  were  public  lands  of  the 
United  States,  and  where  afterward 
such  lands  were  entered  as  a  home- 
stead, must  make  arrangements  for 
such  right  of  way  with  the  entrymen 
or  take  proper  proceedings  according 
to  law  to  appropriate  the  land  for 
that  purpose.  Easmussen  v.  Blust,  85 
Neb.  198,  122  N.  W.  Eep.  862,  133  Am. 
St.  Eep.  650. 

For  the  works  necessary  for  the  ap- 
propriation of  water,  see  Sees.  717, 
718,  824-836. 

2  Johnston  v.  Meagher,  14  Utah  426, 
47  Pac.  Eep.  861;  Bishop,  Criminal 
Law,  Sees.  857,  861. 

"Mere  occupancy  of  land,  however 
recent,  gives  the  possessor  a  title 
against  one  who  can  not  show  a  better 
claim,  and  is  sufficient  to  enable  him 
to  maintain  an  action  against  a 
stranger."  2  Watson,  Trespass,  p. 
246. 

Look  V.  Norton,  55  Me.  103 ;  Kilborn 
v.  Eewee,  8  Gray  (Mass.)  415. 

A  trespasser  can  not  acquire  the 
right.  Smith  v.  Denniff,  24  Mont.  22, 
60  Pae.  Eep.  398,  50  L.  E.  A.  737,  81 
Am.  St.  Eep.  408. 

See,  also,  Alta  Land  Co.  v.  Hancock, 
85  Cal.  219,  24  Pac.  Eep.  645,  20  Am. 
St.  Eep.  217. 

3  Crescent  M.  Co.  v.  Silver  King  M. 
Co.,  17  Utah  144,  54  Pae.  Eep.  244,  70 
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shall  have  continued  for  such  a  period  that  the  right  has  been 
acquired  by  prescription.'*  A  permit  from  the  State  engineer  or 
from  the  Secretary  of  the  Interior  after  the  lands  have  passed  into 
private  hands  gives  no  right  as  against  the  owner.^ 

It  is,  therefore,  now  held  in  all  jurisdictions  that  rights  of  way 
can  not  be  acquired  by  a  mere  trespass  as  against  the  rights  of 
the  owner  of  the  land.  As  was  said  by  the  Supreme  Court  of  the 
United  States  in  a  recent  case:  ^  "A  final  objection  urged  is  that 
the  plaintiff's  land  is  taken  without  compensation.  It  would  seem 
that  this  is  merely  technical  in  this  case.  There  does  not  appear 
to  have  been  any  discussion  of  the  point  below,  and  it  is  probable 
that  the  water  is  the  only  thing  that  has  substantial  value  or  really 
is  cared  for.  But  the  plaintiff  is  authorized  to  have  his  damages 
assessed,  if  he  desires,  by  Chapter  55,  Section  4,'^  as  we  have  men- 
tioned.   We  think  that  it  would  be  unjust  to  disturb  the  decree  on 


Am.  St.  Eep.  810;  Id.,  14  Utah  57,  45 
Pac.  Eep.  1093 ;  but  where  it  was  held 
that  under  the  oircumstances  of  the 
ease,  the  remedy  at  law  being  complete, 
the  plaintiff  would  be  required  to  re- 
sort to  such  remedy  for  the  recovery 
of  damages  for  the  alleged  trespass, 
and  that  an  injunction  would  not  be 
granted  under  the  circumstances. 

See,  also,  Hoye  v.  Sweetman,  19 
Nev.  376,  12  Pac.  Eep.  504;  Thorn  t. 
Sweeney,  12  Nev.  251;  Mann  v.  Par- 
ker, 48  Ore.  321,  86  Pac.  Eep.  598; 
Montecito  etc.  Co.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pac.  Eep.  1113;  Id., 
151  Cal.  377,  90  Pac.  Eep.  935. 

See,  also,  cases  cited  supra. 

The  fact  that  a  party  has  located  a 
water  right  in  accordance  with  law 
does  not  give  him  any  right  to  build 
ditches  and  canals  across  the  lands  of 
others  until  he  has  acquired  the  ease- 
ment and  right  of  way  therefor  either 
by  purchase  or  condemnation.  Swank 
V.  Sweetwater  etc.  Co.,  15  Idaho  583, 
98  Pac.  Eep.  297. 

Boglino  V.  Giorgetta,  20  Colo.  App. 
338,  78  p4c.  Rep.  612. 


*  For  easements  by  prescription,  see 
Sec.  1044. 

5  Vanderwork  v.  Hewes,  15  N.  M. 
439,  110  Pac.  Eep.  567,  in  which  it 
was  said:  "It  would  be  doing  vio- 
lence to  the  Act  of  1907  to  hold  that 
the  territorial  engineer  was  empowered 
by  it  to  authorize  another  applicant 
to  go  upon  lands  held  in  private  own- 
ership, construct  ditches  and  appro- 
priate seepage  water  or  waters  from 
snows,  rain,  or  springs,  not  traceable 
to  or  forming  a  stream  or  water  course, 
or  from  constructed  works,  as  the  lim- 
itations contained  in  Sees.  1  and  53, 
defining  the  waters  over  which  the  en- 
gineer has  been  given  jurisdiction 
plainly  indicate. ' ' 

See,  also,  Baldridge  v.  Leon  Lake 
etc.  Co.,  20  Colo.  App.  518,  80  Pac. 
Eep.  477;  Marshall  v.  Niagara  Orch. 
Co.,  —  Idaho  — ,  125  Pac.  Eep.  208,  de- 
cided June  8,  1912. 

6  Boquillas  Land  &  Cattle  Co.  v. 
Curtis,  213  TJ.  S.  339,  53  L.  Ed.  822, 
29  Sup.  Ct.  Eep.  493;  Id.,  11  Ariz. 
128,  89  Pac.  Eep.  504. 

7  Now  Eev.  Stat.,  See.  3202. 
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tMs  ground,  although  in  other  eireujnstances  the  objection  might 
be  grave."  ^ 

Under  this  rule  the  inchoate  rights  of  settlers  to  their  lands 
either  entered  according  to  some  law  of  Congress  or  settled  upon 
and  held  in  their  lawful  possession,  are  protected  from  trespass  by 
others  for  the  purpose  of  constructing  ditches  and  canals  over  the 
lands.8  Also  under  the  same  rule  the  right  of  miners  to  protect 
the  lands  covered  by  their  valid  laeations  is  enforced.^"  Also  when 
the  lands  have  become  the  private  property  of  a  railway  company, 
under  a  Congressional  grant,  or  otherwise,  it  is  entitled  to  the  same 
protection  from  the  encroachment  of  parties  constructing  ditches 
and  canals  over  them  without  the  consent  of  the  raUroad  company,  ^i 


8  See,  also,  Blankenship  v.  Whaley, 
124  Cal.  300,  57  Pac.  Kep.  79;  Stew- 
art V.  Stevens,  10  Colo.  445,  15  Pao. 
Eep.  786;  Tripp  v.  Overaeker,  7  Colo. 
72,  1  Pao.  Eep.  695;  Nippel  v.  Porker, 
9  Colo.  App.  106,  47  Pae.  Eep.  766; 
affirmed  in  26  Colo.  74,  56  Pac.  Eep. 
577;  Blake  v.  Boye,  38  Colo.  55,  88 
Pae.  Eep.  470,  8  L.  B.  A.,  N.  S.,  418; 
Baldridge  v.  Leon  Lake  etc.  Co.,  20 
Colo.  518,  80  Pac.  Eep.  477;  Stern- 
berger  v.  Seaton  Mountain  etc.  Co.,  45 
Colo.  405,  102  Pac.  Eep.  168;  Vestal  v. 
Young,  147  Cal.  715,  82  Pac.  Eep.  381; 
Ball  V.  Kehl,  95  Cal.  606,  30  Pae.  Eep. 
780;  McGuire  v.  Brown,  106  Cal.  660, 
670,  39  Pac.  Eep.  1060,  30  L.  E.  A. 
384;  Smith  v.  Denniff,  24  Mont.  20, 
60  Pae.  Eep.  398,  50  L.  E.  A.  737,  81 
Am.  ^t.  Eep.  408 ;  Prentice  v.  McKay, 
38  Mont.  144,  98  Pac.  Eep.  1081;  Van- 
derwork  v.  Hewes,  15  N.  M.  439,  110 
Pac.  Eep.  567;  Castle  Book  Irl:.  Co., 
V.  Juriseh,  67  Neb.  377,  93  N.  W.  Eep. 
690;  Toyaho  etc.  Co.  t.  Hutchins,  21 
Tex.  App.  274,  52  S.  W.  Eep.  101; 
Willow  Creek  Irr.  Co.  v.  Michaelson,  21 
Utah  248,  60  Pac.  Eep.  943,  51  L.  E. 
A.  280,  81  Am.  St.  Eep.  687;  Wieden- 
steiner  v.  MaUey,  55  Wash.  79,  104 
Pae.  Eep.  143;  Atkinson  v.  Washing- 
ton Irr.  Co.,  44  Wash.  75,  86  Pac.  Eep. 


1123,  120  Am.  St.  Eep.  978;  Easmus- 
sen  V.  Blust,  83  Neb.  678,  120  N.  W. 
Eep.  184;  Id.,  85  Neb.  198,  122  N.  W. 
Eep.  862,  133  Am.  St.  Eep.  650. 

See,  also,  the  eases  cited  throughout 
this  chapter  upon  the  various  phases 
of  this  question. 

9  For  the  inception  of  rights  of  set- 
tlers, see  Sees.  445,  755,  807. 

lOJennison  v.  Kirk,  98  U.  S.  453, 
25  L.  Ed.  240,  4  Morr.  Min.  Eep. 
504;  Noteware  v.  Stevens,  1  Mont. 
311,  4  Morr.  Min.  Eep.  650;  Oliver  v. 
Agasse,  132  Cal.  297,  64  Pac.  Eep. 
401;  Miocene  etc.  Co.  v.  Jacobson,  2 
Alaska  573. 

11  Bybee  v.  Oregon  etc.  Co.,  139 
U.  S.  663,  35  L.  Ed.  305,  11  Sup.  Ct. 
Eepi  641;  affirming  26  Fed.  Eep.  586. 

But  a  purchaser  of  land  from  a  rail- 
road company,  with  notice  that  an- 
other had  constructed  an  irrigation 
ditch  thereon,  supposing  it  to  be  on 
the  public  domain,  and  was  claiming 
a  right  of  way  therefor  over  the  land, 
it  having  been  constructed  before  the 
land  was  surveyed  and  then  found  to 
belong  to  the  raUroad  company,  ac- 
quired no  title  to  such  ditch,  and  he 
takes  the  land  subject  to  the  right  of 
way  for  the  same.  Childs  v.  Sharai, 
8  Idaho  378,  69  Pae.  Eep.  111. 


CONTRACTS   NOT   LIMITED.  1725 

A  ditch  and  water  right  are,  however,  separate  and  distinct  prop- 
erties, and,  therefore,  the  granting  of  a  right  of  way  for  a  ditch 
does  not  necessarily  convey  therewith  a  water  right.^^  And,  again, 
the  ownership  of  a  water  right  does  not  necessarily  imply  that  the 
ownership  of  the  ditch  through  which  the  water  flows  is  vested  in 
the  same  person. ,  The  ownership  of  the  ditch  and  the  ownership 
of  the  water  right,  to  flow  through  such  ditch,  may  exist  in  different 
parties.13  Outside  of  the  right  of  exercising  the  power  of  eminent 
domain  there  are  two  methods  by  which  rights  of  way  may  be 
acquired  over  private  lands,  and  these  are:  First,  by  grant  or 
contract;  and,  second,  by  prescription,  which,  of  course,  presup- 
poses a  grant.  In  the  following  sections  we  will  discuss  these  sub- 
jects in  the  order  named.^* 

§  976.  Contracts  not  limited. — As  in  the  case  of  contracts  for 
the  use  of  water,  ^  it  may  be  said  that  there  is  almost  no  limitation 
within  the  range  of  the  law  upon  contracts  which  may  not  be  taken 
advantage  of  in  relation  to  rights  of  way  for  ditches  and  canals 
or  other  works  over  the  lands  of  others.  The  general  law  of  con- 
tracts also  applies  to  this  subject.  Valid  contracts  may  be  made  by 
a  land  owner  and  another  granting  rights  of  way  by  the  first  to 

So,  too,  a  patentee  under  the  home-  "W.  Co.,  64  Cal.  185,  30  Pao.  Bep.  623. 

Btead  laws  of   the  United   States  of  See,  also,  for  the  sale  of  ditches  and 

land  included  in  a  railroad  grant,  but  canals.  Sees.  1003,  1004,  1017. 

which  had  been  forfeited  and  had  re-  That  they  are  separate  and  distinct 

verted  to  the  Government,  takes  the  rights,  see  Sees.  764-767. 

land  subject  to  a  pre-existing  right  of  13  Swank  v.  Sweetwater  Irr.  &  Pr. 

way  for  a  diteh  or  canal,  although  the  Co.,  15  Idaho  583,  98  Pac.  Eep.  297; 

ditch  had  been  constructed  before  the  Ada  County  etc.  Co.  v.  Farmers'  Ca- 

title  had  reinvested  in  the  Government,  nal  Co.,   5   Idaho   793,   51  Pac.   Eep. 

San  Jose  Land  etc.  Co.  v.  San  Jose  990,  40  L.  E.  A.  485 ;  Stoeker  v.  Kirt- 

Eanch  Co.,  189  tJ.  S.  177,  47  L.  Ed.  ley,  6  Idaho  795,  59  Pao.  Eep.  891 ; 

765,  23  Sup.  Ct.  Eep.    487;  affirming  Parke  v.  Boulware,  7  Idaho  490,  63 

129  Cal.  673,  62  Pac.  Eep.  269.  Pac.  Eep.  1045;   Browning  v.  Lewis, 

That  the  servitude  can  not  be  in-  39  Ore.  11,  64  Pac.  Eep.  304. 

creased  to  the  injury  of  the  patentee,  See,  also.  Sees.  764-767. 

tfee  changes  which  may  be  made.  Chap.  i*  For  rights  of  way  by  contract, 

48,  Sees.  856-873.  see  Sees.  976-985. 

See,  also,  Oliver  v.  Agasse,  132  Cal.  For  rights  of  way  by  prescription, 

297,    64    Pac.    Eep.    401 ;    Jatunn   v.  see  Sees.  1044-1046. 

O'Brien,  89  Cal.  57,  26  Pac.  Eep.  635.  i  For  contracts  for  the  use  of  water, 

12  Anaheim  W.  Co.  v.  Semi-Tropio  see  Sees.  917-926. 
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the  latter.  Upon  the  other  hand,  the  land  owner  may  sell  his  land 
and  reserve  in  the  deed  of  conveyance  a  right  of  way  over  the  same 
for  a  ditch  or  canal,  or  a  right  to  run  water  appropriated  by  him 
through  a  ditch  or  canal  already  constructed  upon  the  land.  But 
in  such  a  reservation  the  purpose  should  be  specified  for  which  the 
right  of  way  is  so  reserved.  It  is  held  that  a  reservation  of  a 
"mere  right  of  way"  does  not  include  the  right  to  dig  ditches  or 
canals  for  the  conducting  of  wate»  over  the  land,  since  such  appro- 
priation contemplates  only  a  right  of  ingress  and  egress  to  and 
from  the  land  conveyed.^ 

A  sale  of  a  ditch  may  carry  with  it  a  water  right  as  an  appur- 
tenance to  the  same,  unless  the  water  right  should  be  specifically 
reserved.3  Again,  a  ditch  and  a  water  right  may  be  sold  separate 
and  apart  from  each  other.*  A  ditch  or  canal  may  be  mortgaged 
and  the  mortgage  foreclosed ;  ^  it  may  be  levied  upon  by  and  sold 
under  an  execution;  ^  it  is  also  subject  to  mechanics*  liens,  which 
may  be  foreclosed  in  accordance  with  the  law  and  property  sold 
thereimder.^ 

§  977.  When  the  granting  of  right  of  way  by  an  entrymaa 
before  patent  is  not  in  violation  of  the  Federal  statutes. — Section 
2290  of  the  Eevised  Statutes  of  the  United  States,  as  amended  by 
the  Act  of  March  3,  1891,1  provides  that  any  entryman  of  land 
for  homestead,  pre-emption,  etc.,  must  make  and  file  before  the 
proper  land  office  an  affidavit  that  he  or  she  "has  not  directly  or 
indirectly  made,  and  will  not  make,  any  agreement  or  contract  in 

2  San  Eaf  ael  Eanch  Co.  v.  Ealph  1  For  f  oreeloBure  of  mechanics '  Uens, 
Eogers  Co.,  154  Cal.  76,  96  Pac.  Eep.      see  Sees.  1021,  1022. 

1092.  See,  also.  Bear  Lake  etc.  Co.  v.  Gar- 

3  Rogers  v.  Eiverside  etc.  Co.,  132  land,  164  U.  S.  1,  41  L.  Ed.  327,  17 
Cal.  9,  64  Pac.  Eep.  95;  Zimnder  v.  Sup.  Ct.  Eep.  7 ;  aff 'g  Id.,  9  Utah,  350, 
San  Luis  etc.  Co.,  57  Cal.  221.  84  Pac.  Rep.  368;  Creer  v.  Cache  Val- 

4  Miller  v.  Vaughn,  8  Ore.  333.  ley  etc.  Co.,  4  Idaho  280,  38  Pac.  Eep. 
B  For  mortgage  and  foreclosure  of      653,   95  Am.   St.  Eep.   63 ;   Jarvis  v. 

the  same  on  ditches  and  canals,  see  State  Bank,  22  Colo.  309,  45  Pac.  Eep. 

Sees.  1019,  1020.  505,  55  Am.  St.  Eep.  129;  Eeynolds 

See,  also,  Mitchell  v.  Amador  etc.  v.  Hosmer,  51  Cal.  205,  5  Morr.  Min. 

Co.,   75  Cal.  464,  483,   17  Pac.  Eep.  Eep.  6. 
246.  16  Fed.   Stat.  Ann.   1905,  p.  290; 

6  Gleason  v.  Hill,  65  Cal.  17,  2  Pac.  2  TJ.  S.  Comp.  Stat.  1901,  p.  1389;  26 

Eep.  413.  Stat.  L.  1098. 
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any  way  or  manner,  with  any  person  or  persons,  corporation,  or 
syndicate  whatsoever,  by  which  the  title  which  he  or  she  might 
acquire  from  the  Government  of  the  United  States  should  inure,  in 
whole  or  in  part,  to  the  benefit  of  any  person,  except  himself  or 
herself, ' '  etc. 

The  following  section,  2291,  as  amended  by  the  Act  of  March  3, 
1877,  also  provides  that  the  entryman,  upon  application  for  patent, 
must  make  an  "affidavit  that  no  part  of  such  land  has  been  alien- 
ated, except  as  provided  in  Section  2288." 

Section  2288  of  the  Revised  Statutes,  as  amended  by  Act  of 
March  3,  1891,2  provides  as  follows:  "Any  bona  fide  settler  under 
the  pre-emption,  homestead,  or  other  settlement  law  shall  have  the 
right  to  transfer,  by  warranty  against  his  own  acts,  any  portion  of 
his  claim  for  church,  cemetery,  or  school  purposes,  or  for  the  right 
of  way  of  railroads,  canals,  reservoirs,  or  ditches  for  irrigation  or 
drainage  across  it;  and  the  transfer  for  such  public  purposes  shall 
in  no  way  vitiate  the  right  to  complete  and  perfect  the  title  to  his 
claim." 

By  the  last  section  above  it  is  specifically  provided  that  transfers 
may  be  made  by  a  settler  before  patent  for  rights  of  way  for  canals, 
reservoirs,  ditches  for  irrigation,  or  drainage  across  it,  and  such 
a  transfer  is  an  exception  of  the  rule  laid  down  in  the  previous 
section  above  cited. 

It  was  held  in  a  recent  "Washington  case  ^  that  the  granting  of 
an  easement  by  a  homesteader  before  patent  was  not  an  alienation 
of  the  land  contrary  to  the  statutes  of  the  United  States.  And  the 
Court  said:  "In  any  event,  the  permission  to  cross  respondent's 
lands  without  cost,  other  than  the  use  of  water,  was  in  no  sense  an 
alienation  of  land,  and  hence  not  within  the  purview  of  Section 
2288,  Revised  Statutes,*  which  furnishes  the  basis  for  the  rule  an- 
nounced in  the  Railsback  case,  since  the  ownership  of  the  ditch 
includes  no  ownership  of  the  soil,  nor  of  any  fee  in  the  land,  but 
consists  only  of  a  right  of  way  over  the  land. "  ^  In  the  Railsback 
case  referred  to  in  the  above  opinion,  and  decided  by  the  same 

2  6  Fed.  Stat.  Ann.  1905,  p.  516;  B  See,  also,  Mt.  Carmel  Fruit  Co.  v. 
2  U.  S.  Comp.  Stat.  1901,  p.  1385;  26  Webster,  140  Cal.  183,  73  Pac.  Eep. 
Stat.  L.  1097.  826 ;  Hailey  v.  Eiley,  14  Idaho  481,  95 

3  Methow  Cattle  Co.  v.  Williams,  64  Pac.  Eep.  686,  17  L.  E.  A.,  N.  8.,  86; 
Wash.  457,  117  Pac.  Eep.  239.  Lobdell  v.  Hall,  3  Nev.  507,  where  the 

*  U.  S.  Comp.  Stat.  1901,  p.  1385.  court  held  that,  although  an  Indian 
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Court  in  an  earlier  decision,^  construing  United  States  Revised 
Statutes,  Sections  2290,  2291,  providing  that  no  homesteader, 
before  final  proof,  shall  alienate  any  interest  in  the  land  home- 
steaded  in  connection  with  Section  2288  of  the  Revised  Stat- 
utes, as  amended  by  the  Act  of  March  3,  1891,  which  provides 
that  a  homesteader  shall  have  the  right  to  transfer  any  portion  of 
his  claim  for  a  right  of  way  for  canals,  reservoirs,  or  ditches  for 
irrigation  or  drainage  across  it,  it  was  held  that  a  transfer  by  a 
homesteader  before  final  proof  of  a  right  of  way  across  his  claim 
for  a  water  flume  to  convey  the  waters  of  a  river  from  the  point 
of  diversion  to  the  place  of  intended  use  for  power  purposes  for 
the  generation  of  electricity  was  not  within  Section  2288,  for  the 
reason  that  "the  words  'canals,  reservoirs,  or  ditches'  are  qualified 
by  the  words  'for  irrigation  or  drainage  across  it,'  and  it  was  not 
claimed  or  pretended  that  the  ditch  in  question  was  for  either  of 
these  purposes."  It  was,  therefore,  held  that  such  an  agreement 
was  void  and  not  subject  to  specific  performance. 

§  978.  Rights  of  way  acquired  by  contract — ^Deeds — Statute 
of  frauds. — Rights  of  way  over  private  lands  for  the  construction 
and  use  of  ditches,  canals,  or  other  works,  may  be  acquired  by  con- 
tract between  the  one  seeking  the  right  and  the  owner  of  the  land, 
based,  of  course,  upon  the  consent  of  the  latter.  The  right  of  way 
being  an  easement  over  the  land,  the  general  law  of  contracts  ap- 
plies for  securing  rights  of  way  for  these  purposes  as  applied  to  the 
acquisition  of  rights  of  way  for  other  purposes.  ^  To  become  a 
permanent  easement  the  right  of  way  must  be  acquired  by  a  deed  ^ 

could  not  sell  land,  there  was  no  ob-  certain  described  lands,  to  have  and  to 

jeetion  to  the  sale  of  a  water  right  hold  unto  the  party^  of  the  second  part, 

owned  by  an  Indian.  his  heirs  and  assigns  forever,  consti- 

6  Cascade   Public    Service   Corpora-  tutes  a  grant  of  such  right  of  way, 

tion  y.  Bailsback,  59  Wash.  376,  109  and  is  not  a  mere  license,  terminable 

Pac.  Eep.  1062.  at  will.    Everett  W.  Co.  v.  Powers,  37 

1  That  the  right  of  way  is  an  ease-  Wash.  143,  79  Pac.  Eep.  617. 
ment,  see  Sees.  834.  See,  also,  McCue  v.  BeUingham  Bay 

2  An  instrument  in  the  form  of  a  W.  Co.,  5  Wash.  156,  31  Pac.  Eep. 
deed,  reciting  that  the  grantors  grant,  461;  Spear  v.  Cook,  8  Ore.  380. 
bargain,  sell,  convey,  and  confirm  unto  A  deed  conveying  a  right  of  way  for 
the  party  of  the  second  part,  and  to  a  water  ditch  across  certain  described 
his  heirs  and  assigns,  a  right  of  way  lands  to  carry  water  for  irrigation 
for  a  pipe  line  over,  upon^  and  across  from  a  canal  through  the  tract,  with 
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or  as  the  result  of  an  executed  contract  founded  upon  a  good  and 
sufficient  consideration,  to  entitle  the  party  seeking  the  right  to  a 
specific  performance  of  the  contract  by  the  Court,  or  by  operation 
of  law  by  virtue  of  prescription.^  As  was  held  by  a  recent  Oregon 
case,  while  ordinarily  an  easement  in  land  can  be  created  only  by  a 
writing  under  seal,  it  may  be  created  by  adverse  user,  by  estoppel, 
or  by  part  performance  of  a  parol  agreement.*  A  perpetual  ease- 
ment in  land  for  ditches  or  canals  can  not  be  created  by  parol,  with 
the  above  exceptions,  any  more  than  it  can  be  so  created  for  other 
purposes  by  the  same  method,  for  the  reason  that  it  would  be  con- 
trary to  the  statute  of  frauds,  which  invalidates  the  conveyance  of 
any  interest  in  lands,  other  than  agreements  for  leasing  for  a  short 
period,  without  an  instrument  in  writing.  ^     This  can  now  be  con- 


the  right  of  ingress  to  and  egiesa  from 
the  same  to  maintain  and  keep  the 
ditch  in  repair,  conveyed  an  easement 
only,  and  not  the  fee,  in  the  land  cov- 
ered by  the  ditch.  Hayward  v.  Mason, 
54  Wash.  649,  104  Pae.  Bep.  139;  Id., 
104  Pae.  Rep.  141. 

But  see  Sweetland  v.  Grants  Pass 
etc.  Co.,  46  Ore.  85,  79  Pae.  Eep.  337; 
Senior  v.  Anderson,  138  Cal.  716,  72 
Pae.  Eep.  349. 

Where  by  condemnation  a  right  of 
way  was  granted,  it  was  held  that  it 
was  merely  an  easement  and  not  an 
absolute  title.  Smith  etc.  Co.  v.  Colo- 
rado etc.  Co.,  34  Colo.  485,  82  Pae. 
Kep.  940,  3  L.  E.  A.,  N.  S.,  1148. 

3  ' '  An  easement  is  an  interest  in  ' 
land  that  can  not  be  created,  granted, 
or  transferred  except  by  operation  of 
law,  by  an  instrument  in  writing,  or  by 
prescription."  Smith  v.  Denniff,  24 
Mont.  20,  60  Pae.  Eep.  398,  50  L.  E. 
A.  737,  81  Am.  St.  Eep.  408. 

For  easements  by  prescription,  see 
Sees.  1044,  1045. 

For  easements  by  eminent  ,domain, 
see  Sees.  1059-1086. 

See,  also,  Alta  Land  &  W.  Co.  v. 
Haneoek,   85  Cal.  219,   24  Pae.  Eep. 
645,  20  Am.  St.  Eep.  217  j  Prentice  v. 
,     109 — Kin.  on  Irr. 


McKay,  38  Mont.  114,  98  Pae.  Eep. 
1081. 

4  Shaw  T.  Proffitt,  57  Ore.  192,  109 
Pae.  Eep.  584;  rehearing  denied,  110 
Pae.  Eep.  1092. 

See,  also,  Oliver  v.  Burnett,  10  Cal. 
App.  403,  102  Pae.  Eep.  223. 

5  The  principle,  which  can  not  be 
disregarded,  is  that,  where  there  is  a 
parol  license — for  example,  to  lay  a 
water  main  across  the  licensor 's  lota — 
a  perpetual  right  can  not  be  main- 
tained, inasmuch  as  it  can  not  be 
granted  by  parol  without  doing  vio- 
lence to  the  statute  of  frauds.  Great 
Palls  etc.  Co.  v.  Great  Northern  E. 
Co.,  21  Mont.  487,  54  Pae.  Eep.  963. 

See,  also.  Wood  v.  Leadbetter,  13 
Mees  &  W.  838,  16  Eng.  Euling  Cas. 
49,  14  L.  J.  Exch.,  N.  S.,  161;  Fabian 
V.  Collins,  3  Mont.  215;  New  Iberia 
Eice  Mill  Co.  v.  Eomero,  105  La.  439, 
29  So.  Eep.  876,  where  by  a  contract 
a  company  engaged  in  furnishing 
water  to  rice  farmers  for  irriga- 
tion, whereby  the  right  was  acquired 
to  conduct  the  water  by  means  of  a 
canal  or  ditch  through  one  farm  to 
another,  it  was  held  not  to  impose  a 
real  servitude  on  the  land  through 
which  the  water  was  conducted. 
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sidered  the  settled  rule  in  all  jurisdictions  that  the  acquirement  of 
a  permanent  right  of  way  for  ditches  and  canals  over  the  lands  of 
others  by  grant  of  contract  comes  within  the  statute  of  frauds,  the 
same  being  an  interest  in  real  estate,  and  therefore  should  be  in 
writing.^  Such  a  conveyance,  in  writing,  is  binding  upon  the 
transferee  of  either  party  to  the  contract.'^  It  is  good  between  the 
parties  to  the  grant  and  purchasers  with  notice  even  if  the  instru- 
ment was  not  acknowledged  or  r«corded.  As  was  said  in  a  Wash- 
ington case :  ^  "  The  grant  in  this  case  was  evidenced  by  writing, 
and  this  Court  has  held,  in  common  with"  most  courts,  that  an 
unacknowledged  deed  is  good  as  between  the  parties  thereto,  and 
against  subsequent  purchasers  with  notice  thereof.^  The  written 
instrument  attached  to  the  complaint  as  an  exhibit  in  this  action 
was,  therefore,  a  valid  grant  as  between  the  parties,  and  is  equally 
valid  against  the  respondents,  if  they  purchased  with  notice  of  the 
prior  grant  to  the  appellants,  as  alleged  in  the  complaint." 


See,  also,  Bashore  v.  Mooney,  4  Cal. 
App.  276,  87  Pae.  Eep.  553. 

The  law  is  jealous  of  a  claim  to 
an  easement,  and  the  party  asserting 
such  a  claim  must  prove  his  right  to 
it  clearly.  Minneapolis  W.  K.  Co.  v. 
Minneapolis  etc.  Co.,  58  Minn.  129,  59 
N.  W.  Eep.  983. 

See,  also,  Hodgkins  v.  Farrington, 
150  Mass.  19,  22  N.  E.  Eep.  73 ;  Law- 
rence V.  Springer,  49  N.  J.  Bq.  289, 
24  Atl.  Eep.  933,  31  Am.  St.  Eep.  702; 
Coventon  v.  Seufert,  23  Ore.  548,  32 
Pac.  Eep.  508. 

A  conversation,  by  which  defendant 
claimed  gave  him  permission  to  go 
on  and  construct  a  ditch  across  plain- 
tiff's  land,  if  conceded  to  have  oc- 
curred, is  not  a  legal  grant  of  a  right 
of  way,  and  ia  not  binding  upon  plain- 
tiff as  an  estoppel.  Stewart  v.  Ste- 
vens, 10  Colo.  440,  15  Pac.  Eep.  786. 

All  conveyances  of  any  interest  in, 
and  aU  contracts  creating  any  incum- 
brance on  real  estate,  shall  be  by  deed. 
Hathaway  t.  Yaldma  Water  etc.  Co., 


14  Wash.  469,  44  Pae.  Eep.  896,  53 
Am.  St.  Eep.  874. 

6  See  cases  supra. 

However,  in  an  early  Colorado  case, 
it  was  held  that  a  right  to  convey 
water  over  the  land  of  another  for  the 
purpose  of  irrigating  one's  land  may 
be  acquired  under  the  then  existing 
statute,  and  that  such  a  grant  did  not 
need  a  grant  from  the  owner  of  the 
servient  estate  to  support  it.  Yunker 
V.  Nichols,  1  Colo.  551,  8  Morr.  Min. 
Eep.  64.  But  this  case  was  prac- 
'tically  overruled  in  a  later  case.  See 
Stewart  v.  Stevens,  10  Colo.  440,  15 
Pac.  Eep.  786. 

For  power  of  the  legislature  to  en- 
act statutes  granting  rights  of  way, 
see  See.  1063. 

TO'Keiffe  v.  Cunningham,  9  Cal. 
581;  Coventon  T.  Seufert,  23  Ore.  548, 
32  Pac.  Eep.  508. 

8  Little  V.  Gibb,  57  Wash.  92,  106 
Pac.  Eep.  491. 

9  Citing  Matson  v.  Johnson,  48 
Wash.  256,  93  Pac.  Eep.  324,  125  Am. 
St.  Sep.  924,  and  cases  cited. 
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§  979.  The  tenus  of  contracts  relative  to  ditches  and  canals 
construed. — ^A  deed  is  valid  and  grants  a  right  of  way,  even  where 
the  exact  houndaries  are  not  described  where  the  ditch  or  canal  is 
to  run;  it  is  sufficient  if  it  describes  the  tracts  of  land  over  which 
it  is  to  run.  As  was  said  in  a  recent  California  case:  ^  "It  is 
settled  law  that  where  an  unloeated  right  of  way  is  granted  or 
reserved,  the  owner  of  the  servient  estate  may  in  the  first  instance 
designate  a  reasonable  way,  and  if.  he  fails  to  do  so,  the  owner  of 
the  dominant  estate  may  designate  it."  2  Where  the  party  to 
whom  the  right  is  granted  goes  upon  the  land  described,  selects  a 
strip,  and  constructs  his  works  over  the  same,  the  grant  then  be- 
comes fixed  and  certain.^  Where  a  location  and  duration  of  a 
right  of  way  are  not  defined,  they  may  be  fixed  by  use  and  acquies- 
cence of  the  parties.*  But  an  indefinite  easement  can  not  be  en- 
larged or  changed,  as  its  limits  have  been  defined  by  practical  con- 
struction in  the  absence  of  provisions  in  the  grant  providing  for 
such  change.5 


1  Ballard  v.  Titus,  157  Cal.  673, 
110  Pac.  Eep.  118. 

2  Citing  Jones  on  Easements,  See. 
337;  Kripp  v.  Curtis,  71  Cal.  62,  65,  11 
Pae.  Eep.  879;  Blum  v.  Weston,  102 
Gal.  362,  369,  36  Pae.  Eep.  778,  41 
Am.   St.  Eep.   188. 

3  Everett  W.  Co.  v.  Powers,  37 
Wash.  143,  79  Pae.  Eep.  617;  McCuev. 
Bellingham  Bay  W.  Co.,  5  Wash.  156, 
31  Pae.  Eep.  461,  where  the  Court 
held  that  when  the  eompany  went 
upon  the  land  described  in  the  deed, 
and  eleared  and  prepared  its  right 
of  way,  its  grant  became  fixed  and 
certain.  Kern  Island  etc.  Co.  v.  City 
of  Bakersfield,  151  Cal.  403,  90  Pac. 
Eep.  1052. 

4  Washburn  on  Easements,  See.  239; 
Knight  V.  Cohen,  7  Cal.  App.  43,  93 
Pac.  Eep.   396. 

BWinslow  V.  City  of  Vallejo,  148 
Cal.  723,  84  Pac.  Eep.  191,  5  L.  E. 
A.,  N.  S.,  851,  113  Am.  St.  Eep.  349, 
7  Am.  &  Eng.  Ann.  Cas.  851,  in  which 
it  was  said:     "But  we  see  nothing 


in  the  language  of  this  grant,  or  in 
the  conditions  existing  when  it  was 
executed,  to  indicate  that  it  was  in- 
tended to  give  the  defendant  the  right 
to  increase  from  time  to  time  the 
number  of  pipes  laid.  The  appel- 
lant's plea  for  such  construction  is 
based  largely  on  the  fact  that  the 
conveyance  throughout  uses  the  words 
'pipes'  and  'mains'  in  the  plural 
number,  and  that,  therefore,  the  par- 
ties could  not  have  intended  to  limit 
the  city  to  a  single  pipe.  But  while 
the  city  might,  at  the  outset,  have  laid 
more  than  one  pipe,  the  most  that  can 
be  said  regarding  this  language  is 
that  the  grant  is  indefinite  as  to  the 
number  of  pipes.  The  city,  having 
elected  to  lay  one,  is  bound  by  this 
election. ' ' 

See,  also,  Graham  v.  Eedlands 
Heights  Water  Co.,  3  Cal.  App.  732, 
86  Pac.  Eep.  989;  Tarpey  v.  Lynch, 
155  Cal.  407,  101  Pac.  Eep.  10;  Cole- 
grove  W.  Co.  V.  City  of  Hollywood, 
151  Cal.  425,  90  Pae.  Eep.  1053,  13 
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Such  a  grant  is  held  to  include  everything  necessary  for  the  full 
enjoyment  of  the  easement.  As  was  .said  in  a  recent  Oregon  ease :  ^ 
"The  uses  and  purposes  for  which  the  way  is  granted  included 
doing  any  work  which  may  be  necessary  for  maintaining,  repairing, 
and  operating  the  pipe  line,  which  will  include  the  maintenance  of 
a  telephone  line,  if  the  same  is  necessary  or  convenient  for  the 
proper  or  prompt  repair,  maintenance,  or  operation  of  the  line, 
which  necessity  is  very  apparent.4' ''  In  general,  as  was  said  by  the 
Oregon  Court:*  "Whether  a  reservation  or  covenant  in  a  deed 
shall  be  construed  to  create  an  easement  in  gross  or  one  appurtenant 
to  the  land  is  a  matter  to  be  deduced  (1)  from  the  terms  of  the 
instrument  itself,  or  (2),  if  that  is  ambiguous,  then  from  a  con- 
sideration of  all  the  circumstances  surrounding  its  execution,  always 
bearing  in  mind  the  rule  that  the  court  should  construe  an  instru- 
ment to  convey  an  easement  appurtenant  rather  than  one  in  gross." 
And,  again,  as  was  said  by  the  same  Court :3  "In  determining 
whether  a  right  granted  is  appurtenant  or  in  gross,  courts  must 
consider  the  terms  of  the  grant,  the  nature  of  the  right,  and  the 
surrounding  circumstances,  giving  effect,  as  far  as  possible,  to  the 
legally  ascertained  intention  of  the  parties,  but  favoring  always 
the  construction  of  the  grant  as  of  an  easement  appurtenant  rather 
than  of  a  right  in  gross." 

§  980.  Rights  acquired  by  parol  executed  contract  for  a  con- 
sideration,— ^A  permanent  easement  for  a  right  of  way  over  the 
lands  of  others  for  ditches  and  canals  may  be  acquired  as  the  result 
of  an  executed  parol  contract,  or  where  it  is  a  written  contract  but 
not  attaining  to  the  dignity  of  a  deed  of  conveyance,  provided  that 

li.    E.    A.,    N.    S.,    904;    Vestal    v.  the  allegations  in  the  complaint  must 

Young,    147   Cal.    715,   82   Fac.   Eep.  describe  and  define  the  easement  with 

381 ;  Ehoades  v.  Barnes,  54  Wash.  145,  sufficient  definiteness.    Carter  v.  Wake- 

102  Pae.  Eep.  884;  Allen  v.  San  Jose  man,  42  Ore.  147,  70  Pae.  Eep.  393. 
etc.   Co.,   92   Cal.    138,   28   Pae.   Eep.  6  City  of  Portland  v.   Metzger,  58 

215,  15  L.  E.  A.  93 ;  MoCue  v.  Belling-  Ore.  276,  114  Pae.  Eep.  106. 
ham  Bay  W.   Co.,   5   Wash.    156,   31  7  See,    also,    for    right    of    repairs, 

Pae.  Eep.  461.  Sees.  992,  993. 

See,  also,  for  changes  which  may  be  8  Tone  v.   Tillamook  City,  58  Ore. 

made,   Sees.   856-873.  382,  114  Pae.  Eep.  938. 

However,  after  an  easement  has  be-  9  Buhnke  v.  Aubert,  58  Ore.  6,  113 

come  fixed  and  certain,  in  an  action  Pae.  Bep.  38, 
to  prevent  the  interference  therewith. 
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the  facts  surrounding  the  contract  are  sufficient  to  entitle  the  party 
seeking  the  right  to  a  specific  performance  of  the  contract.  ^  Under 
this  rule  it  is  sufScient  consideration  for  the  contract  that  the  ditch 
was  constructed  for  the  joint  benefit  of  both  the  owner  of  the  land' 
and  the  party  seeking  the  right  of  way,  the  former  giving  the  use  of 
the  land  for  the  right  of  way  and  the  latter  constructing  the  ditch. 


1 ' '  Since  part  performance  of  a 
parol  contract  respecting  land  will 
take  it  out  of  the  statute  of  frauds, 
equity  wiU  enforce  the  rights  thus 
acquired."  Schilling  v.  Eominger,  4 
Colo.  100. 

See,  also,  Bloomsteiu  v.  Clees,  3 
Tenn.  Ch.  433,,  6  Cent.  Law  Jour- 
nal 50. 

"The  rule  is  well  settled  in  this 
State  that  if  a  party  has  paid  a  con- 
sideration therefor,  or  has  been  en- 
couraged by  any  participation  in  a 
common  enterprise,  or  induced  by  defi- 
nite oral  agreement  to  expend  money 
in  making  permanent  valuable  im- 
provements, the  parol  license  upon  the 
faith  of  which  he  has  acted  in  exe- 
cuting it  can  not  be  revoked  to  his 
prejudice."  Swing  v.  Ehea,  37  Ore. 
538,  62  Pac.  Eep.  790,  52  L.  E.  A. 
140,  82  Am.  St.  Eep.  783. 

In  determining  whether  a  parol  . 
grant  granting  a  right  of  way  for 
a  ditch  was  intended  as  an  ease- 
ment or  a  revocable  license,  the  grant- 
or's intent  is  held  in  Montana  to  be 
the  controlling  consideration.  McDon- 
nell V.  HuflSne,  Mont.  ,  120 

Pac.  Eep.  792. 

"When  the  owner  of  lands  volun- 
tarily consents  to  the  eonstructioii  of 
an  irrigation  ditch  across  or  over  the 
same,  the  right  of  the  owner  of  such 
ditch  to  maintain  and  use  the  same 
as  built  is  absolute  against  all  per- 
sons." Arthur  Irr.  Co.  v.  Strayner, 
50  Colo.  371,  115  Pac.  Eep.  724. 

See,  also,  Tynon  v.  Despain,  22  Colo. 
240,  43  Pae.  Eep.  1039. 


A  parol  sale  of  land  and  appurte- 
nant water  rights  for  a  consideration, 
and  a  surrender  of  possession  thereof 
to  the  purchaser,  create  an  equitable 
estate,  which  a  court  of  equity  is 
bound  to  protect.  Watts  v.  Spencer, 
51  Ore.  262,  94  Pac.  Eep.  39. 

See,  also,  Sprague  v.  Jessup,  48  Ore. 
211,  83  Pac.  Eep.  145,  84  Pac.  Eep. 
802,  4  L.  E.  A.,  N.  S.,  410;  Combs 
V.  Slayton,  19  Ore.  99,  26  Pac.  Eep. 
661;  Bowman  v.  Bowman,  35  Ore. 
279,  57  Pac.  Eep.  546;  Baldock  v. 
Atwood,  21  Ore.  73,  26  Pac.  Eep. 
1058;  Schilling  v.  Eominger,  4 
Colo.  100;  Hallock  v.  Suitor,  37 
Ore.  9,  60  Pac.  Eep.  384;  De  Graf- 
fenried  v.  Savage,  9  Colo.  App.  131, 
47  Pac.  Eep.  902;  Miser  v.  O'Shea, 
37  Ore.  231,  62  Pac.  Eep.  491;  Chi- 
cosa  Irr.  D.  Co.  v.  El  Moro  D;  Co.,  10 
Colo.  App.  276,  50  Pac.  Eep.  731; 
Wyatt  V.  Larimer  etc.  Co.,  18  Colo. 
298,  33  Pae.  Eep.  144,  36  Am.  St.  Eep. 
280;  Coflfman  v.  Bobbins,  8  Ore.  278, 
8  Morr.  Min.  Eep.  131;  Huston  v.  By- 
bee,  17  Ore.  140,  20  Pac.  Eep.  51,  2 
L.  E.  A.  568;  Curtis  v.  Le  Grande  W. 
Co.,  20  Ore.  34,  23  Pac.  Eep.  808,  25 
Pac.  Eep.  378,  10  L.  E.  A.  484;  Mc- 
Broom  v.  Thompson,  25  Ore.  559,  37 
Pac.  Eep.  57,  42  Am.  St.  Eep.  806; 
Garrett  v.  Bishop,,  27  Ore.  349,  41 
Pae.  Eep.  10;  Miller  &  Lux  v.  Keiu 
County  L.  Co.,  154  Cal.  785,  99  Pae. 
Eep.  179;  Vannest  v.  Fleming,  79 
Iowa  638,  44  N.  W.  Eep.  906,  8  L.  E. 
A.  277,  18  Am.  St.  Eep.  387. 
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And  in  cases  of  this  kind  the  right  of  the  latter  can  only  be  lost  by 
abandonment.2  For  the  Court  to  refuse  specific  performance  in 
cases  of  this  nature  would  be  to  sanction  fraud,  and  allow  a  statute 
passed  for  the  prevention  of  frauds  to  become  the  means  of  accom- 
plishing f raud.3  The  equity  to  a  deed  is  perfect ;  and  when  such  is 
the  case  a  court  of  equity,  in  accordance  with  the  familiar  rule 
considering  that  as  done  which  ought  to  be  done,  will  protect  it  as 
readily  and  as  fully  as  a  legal  tilie.*  A  contract  of  this  nature  will 
also  bind  the  successors  in  interest  of  the  respective  parties.^    But, 


2  Patterson  t.  Mills,  138  Cal.  276, 
71  Pac.  Eep.  177;  Feeney  v.  Chester, 
7  Idaho  342,  63  Pae.  Eep.  192,  where 
the  Court  held  upon  the  subject  that, 
the  defendant  having  paid  the  con- 
sideration by  giving  the  right  of  way 
for  the  ditch  through  his  land,  and 
having  received  and  enjoyed,  for  some 
seven  or  eight  years,  the  use  of  the 
ditch  and  water,  it  would  be  inequi- 
table to  permit  the  plaintiff  to  now  de- 
prive him  thereof  while  retaining  the 
benefit  of  the  consideration  given  by 
defendant  therefor. 

See,  also,  Stowell  v.  Tucker,  7  Idaho 
312,  62  Pac.  Eep.  1033,  where,  in  a 
similar  case  to  the  above,  the  Court 
said :  ' '  The  predecessor  in  interest 
of  the  appellants  received  the  full  ben- 
efit that  could  accrue  to  it  from  the 
contract,  even  if  said  contract  had 
been  in  writing,  acknowledged,  and 
recorded,  and  appellants  now  seek  to 
evade  the  obligations  of  the  contract 
"by  invoking  an  equitable  remedy  (in- 
junction). The  appellants  ask  equity 
but  refuse  to  do  equity."  Held  that 
the  injunction  did  not  lie. 

See,  also,  Blankenship  v.  Whaley, 
124  Cal.  300,  57  Pac.  Eep.  79;  "Watts 
V.  Spencer,  51  Ore.  262,  94  Pac.  Eep. 
39;  Sprague  v.  Jessup,  48  Ore.  211, 
83  Pac.  Eep.  145,  84  Pae.  Eep.  802, 
4  li.  E.  A.,  N.  S.,  410,  and  note; 
Pomeroy,  Spec.  Perf.  of  Contracts,  2d 
Ed.,_Seo.  115;  Waterman,  Spec.  Per- 


formance, Sec.  261;  Wagonblast  v. 
Whitney,  12  Ore.  83,  6  Pac.  Eep.  339. 

The  certainty  of  such  a  contract 
must  be  established  by  evidence  suffi- 
cient to  satisfy  a  court  of  equity  of 
the  truth  of  the  allegations  of  the 
complaint.  Sprague  v.  Jessup,  supra, 
and  note,  L.  E.  A.;  OdeU  v.  Morin, 
5  Ore.  96;  CofCman  v.  Bobbins,  8  Ore. 
278,  8  Morr.  Min.  Eep.  131;  Plymale 
V.  Comstock,  9  Ore.  318 ;  Senior  v.  An- 
derson, 115  Cal.  496,  47  Pac.  Eep.  454; 
Le  Fevre  v.  Le  Fevre,  4  Serg.  &  E. 
241  (Pa.),  8  Am.  Dec.  696. 

The  evidence  of  it  should  be  clear 
and  convincing,  and  show  a  permission 
to  do  the  particular  act  which  has 
been  accomplished  or  some  participa- 
tion in  its  execution  by  the  owner  of 
the  easement.  McBroom  v.  Thompson, 
25  Ore.  559,  37  Pac.  Eep.  57,  42  Am. 
St.   Eep.   806. 

3Flickinger  v.  Shaw,  87  Cal.  126, 
25  Pae.  Eep.  268,  11  L.  E.  A.  134,  22 
Am.  St.  Eep.  234. 

4  Morrison  v.  Wilson,  13  Cal.  494, 
73  Am.  Dec.  593;  Eeriek  v.  Kern,  14 
Serg.  &  E.  267,  16  Am.  Dec.  497; 
Pope  V.  Henry,  24  Vt.  560 ;  Swartz  v. 
Swartz,  4  Pa.  353,  45  Am.  Dee.  697; 
Hayes  v.  Fine,  91  Cal.  391,  27  Pas. 
Eep.  772. 

5  See  cases  cited  supra;  Feeney  r. 
Chester,  7  Idaho  324,  63  Pae.  Eep. 
192. 
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upon  the  other  hand,  the  fact  that  a  party  partly  performed  such 
an  agreement  can  not  avail,  unless  the  facts  in  the  case  are  sufficient 
to  entitle  him  to  a  specific  performance  of  the  contract.® 


§  981.  Rights  acquired  by  parol  contract — Licenses — In  gen- 
eral.— There  is  another  method  by  which  a  person  can  acquire  a 
right  of  way  over  the  lands  of  another,  and  that  is  by  license.  A 
license  is  a  permission  to  do  a  certain  act  or  series  of  acts  upon 
another's  land  without  acquiring  any  estate  therein. ^  It  may  be 
given  in  writing  or  verbally,  notwithstanding  the  statute  of  f  rauds.2 
A  parol  license,  generally  speaking,  may  be  revoked  at  the  will 
of  the  licensor,  even  though  a  consideration  for  it  has  been  paid; 
and  it  terminates  with  the  death  of  the  licensor.^  But,  as  we  shall 
see  in  a  subsequent  section,  by  the  act  of  the  parties  what  was  origi- 
nally a  mere  license,  and  therefore  revocable,  may  be  merged  into 


eDorris  v.  Sullivan,  90  Cal.  279, 
27  Pac.  Eep.  216;  Arguello  v.  Bouts, 
67  Cal.  447,  8  Pae.  Kep.  49;  Kent- 
field  V.  Hayes,  57  Cal.  409;  Miller  v. 
Fulton,  47  Cal.  146. 

IBouvier's  Law  Diet.;  Angell  on 
Water  Courses,  Sec.  285;  Gould  on 
Waters,  Sec.  322;  3  Kent  Coram.  452; 
Miller  v.  Auburn  etc.  E.  Co.,  6  Hill 
(N.  Y.)  61. 

2  3  Kent,  Comm.  452;  Taylor  v. 
Waters,  7  Taunt.  374,  2  Eng.  C.  L. 
Eep.  140;  Wood  v.  Leadbetter,  13  M. 
&  Welsb.  838,  16  Eng.  Euling  Cas. 
49,  14  L.  J.  Exch.,  N.  S.,  161;  Whit- 
marsh  V.  Walker,  1  Mete.  313;  Max- 
well V.  Bay  City  Bridge  Co.,  41  Mich. 
453,  2  N.  W.  Eep.  639;  Fentiman  v. 
Smith,  4  East.  107,  7  Eev.  Eep.  533; 
Cook  V.  Chicago  etc.  E.  Co.,  40  Iowa 
451;  Beaver  v.  Eeed,  9  Q.  B.  (Can.) 
152;  Eeriek  v.  Kern,  14  Serg.  &  E. 
267,  16  Am.  Dec.  497;  Eicker  v.  Kelly, 
1  Greenl.  117,  10  Am.  Dec.  38;  Chi- 
cago City  E.  Co.  V.  People,  73  lU. 
541. 

See,  also,  Morrell  v.  Mackmen,  24 
Mich.  279,  where  the  Court  held  that 


a  license  is  a  permission  to  do  some 
act  or  series  of  acts  on  the  land  of 
the  licensor,  without  having  any  per- 
manent interest  in  it.  It  is  founded 
on  personal  confidence,  and  is  there- 
fore not  assignable.  It  may  be  in 
writing  or  by  parol;  it  may  be  with- 
out consideration;  it  is  subject  to 
revocation  and  is  not  within  the  stat- 
ute of  frauds. 

3  Biedelman  v.  Foulk,  5  Watts  308; 
Owen  v.  Field,  12  Allen  457;  Hew- 
lins  V.  Shippan,  5  B.  &  C.  22,  7 
Dowl.  &  E.  783,  4  L.  J.  K.  B.  241,  31 
Eev.  Eep.  757,  11  Eng.  Com.  L.  207, 
108  Eng.  Eep.  F.  E.  82;  Bryant  v. 
Whistler,  8  B.  &  C.  288,  15  Eng.  C.  L. 
Eep.  219;  Totel  v.  Bonnefoy,  123 
HI.  653,  14  N.  B.  Eep.  687,  5  Am.  St. 
Eep.  570;  Id.,  23  HI.  App.  55; 
Bridges  v.  Puroell,  18  N.  0.  (1  Dev. 
&  Bat.)  492;  Goxdd  on  Waters,  Sec. 
324;  Dark  v.  Johnson,  55  Pa.  164,  93 
Am.  Dec.  732,  where  it  is  held  that, 
generally,  a  parol  Ueense  is  revocable 
at  the  will  of  the  licensor,  even  though 
a  consideration  has  been  paid  for  it. 
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a  right  to  a  permanent  easement.^  If  a  licensee,  under  the  author- 
ity of  a  parol  license,  for  a  consideration,  makes  large  investments 
for  the  enjoyment  of  the  privilege,  the  licensor  is  held  to  be  es- 
topped from  making  a  revocation.^ 

The  right  to  the  use  of  water  may  also  be  acquired  in  excess 
of  that  which  naturally  belongs  to  a  person,  either  by  appropriation 
or  by  virtue  of  his  riparian  rights,  by  a  license  from  the  owner 
thereof.    "We  will,  however,  disci^gs  these  rights  in  other  sections.^ 


§  982.  Rights  acquired  by  parol  contract — Permissive  right  a 
revocable  license. — A  temporary  right  of  way  over  the  lands  of 
others  for  ditches  and  canals  may  also  be  acquired  by  permission 
of  the  land  owners,  without  any  consideration  and  with  no  definite 
limitation  as  to  time,  in  which  case  the  right  is  a  mere  license,  which 
may  be  revoked  at  any  time.^     Where  the  privilege  granted  is 


4  See  Sees.  983,  984. 

See,  also,  for  parol  executed  con- 
tracts for  a  consideTation,  Sec.  980. 

5  For  the  doctrine  of  estoppel  as 
applied  to  parol  licenses,  see  Sec.  984. 

See,  also,  Lane  v.  Miller,  27  Ind. 
534;  HaU  v.  Cihaffee,  13  Vt.  150; 
Foot  V.  New  Haven,  23  Conn.  214; 
Morse  v.  Copeland,  2  Gray  302;  Ee- 
riek  v.  Kern,  14  Serg.  &  E.  (Pa.) 
267,  16  Am.  Dec.  497;  Earitan  W.  Co. 
T.  Veghte,  21  N.  J.  Eq.  463,  where 
it  is  held  upon  the  subject  of  revoca- 
tion that,  if  the  consent  was  a  fact, 
however  obtained,  and  permanent 
works  and  improvements  erected  in 
pursuance  thereof  at  great  expense, 
equity  will  not,  to  the  extent  that  the 
license  is  executed,  disturb  it  or  per- 
mit its  revocation. 

6  See  Sees.  1025-1029. 

See,  also,  Angell  on  Water  Courses, 
Sees.  286-325;  Gould  on  Waters,  Sees. 
322-325. 

1  Teager  v.  Woodruff,  17  TTtah,  361, 
53  Pac.  Eep.  1045 ;  Hathaway  v.  Yaki- 
ma etc.  Co.,  14  Wash.  469,  44  Pac.  Eep. 
896,  53  Am.  St.  Eep.  874;  Prentice  v. 
McKay,  38  Mont.  114,  98  Pac.  Eep. 


1081;  Crosdale  T.  Lanigan,  129  N.  Y. 
604,  29  N.  E.  Eep.  824,  26  Am.  St. 
Eep.  551;  Kirk  v.  Smith,  22  U.  S.  ex 
dem.  Perm.,  9  Wheat.  241,  6  L.  Ed.  81; 
Harvey  v.  Tyler,  69  IT.  S.  2  Wall.  328, 
17  L.  Ed.  871;  Butler  v.  Bertrand,  97 
Mich.  59,  56  N.  W.  Eep.  342 ;  Hazelton 
v.Putnam,  3  Pin.  (Wis.)  107,  3  Chand. 
117,  54  Am.  Dec.  158;  Stewart  v.  Ste- 
vens, 10  Colo.  440,  15  Pac.  Eep.  786; 
Minneapolis  etc.  W.  E.  Co.  v.  Minneap- 
olis etc.  E.  Co.,  58  Minn.  129,  59  N.  W. 
Eep.  983,  where  it  is  said:  "The  law 
is  jealous  of  a  claim  to  an  easement, 
and  the  party  asserting  such  a  claim 
must  prove  his  right  to  it  clearly.  It 
can  not  be  established  by  intendment 
or  presumption." 

See,  also,  Hodgkins  v.  Farrington, 
150  Mass.  19,  22  N.  E.  Eep.  73 ;  Law- 
rence V.  Springer,  49  N.  J.  Err.  &  App. 
Eq.  289,  24  Atl.  933,  31  Am.  St.  Eep. 
702;  Great  Falls  etc.  Co.  v.  Great 
Northern  E.  Co.,  21  Mont.  487,  54  Pac. 
Eep.  963;  Pairplay  etc.  Co.  v.  Weston, 
29  Colo.  125,  67  Pac.  Eep.  160,  21 
Morr.  Min.  Eep.  725;  Lanham  v.  We- 
natchee  Canal  Co.,  48  Wash.  337,  93 
Pac.  Eep.  522;  Jensen  t.  Hunter,  108 
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simply  permissive,  it  may  be  revoked  at  any  time,  though  money  has 
been  expended  thereon  by  the  licensee.^  Such  a  licensee  is  con- 
clusively presumed,  as  a  matter  of  law,  to  know  that  a  license  is 
revocable  at  the  pleasure  of  the  licensor;  and  if  he  expends  money 
in  connection  with  his  entry  upon  the  land  of  the  latter,  he  does 
so  at  his  peril.3  Such  a  license  creates  no  interest  in  land.  It  is 
founded  on  personal  confidence,  and  is  not  assignable,  and  its  con- 
tinuance depends  on  the  will  of  the  party  giving  it,  and  is  revocable, 
unless  the  license  is  executed  under  such  circumstances  as  would 
authorize  the  interference  of  equity  to  prevent  fraud.*  And  it 
terminates  at  the  death  of  the  party  conferring  it.^  A  sale  of  the 
land  by  the  owner  instantly  works  its  revocation,  and  in  no  sense 
is  it  property  descendible  to  heirs.®    The  revocation  of  a  license  to 


Cal.  17,  41  Pac.  Rep.  14;  Butz  v.  Eioh- 
land  Tp.,  —  8.  D.  — ,  134  N.  W. 
Kep.  895. 

A  permiasive  right  given  to  another 
to  construct  a  diteh  over  one's  land, 
amounting  to  a  license,  can  be  revoked 
at  the  will  of  the  licensor.  Weiden- 
steiner  v.  Malley,  55  Wash.  79,  104 
Pac.  Bep.  143. 

Bights  to  the  use  of  water  may  be 
initiated  through  a  ditch  heading 
upon  and  tapping  the  source  of  water 
supply  upon  the  lands  of  another, 
from  whom  no  easement  has  been  ac- 
quired, but  which  may  by  the  owner 
of  such  lands  be  revocable.  Hough  v. 
Porter,  51  Ore.  318,  95  Pae.  Bep.  732, 
98  Pae.  Bep.  1083,  102  Pac.  Bep.  728. 

2  Hathaway  v.  Yakima  etc.  Co.,  14 
Wash.  469,  44  Pae.  Bep.  896,  53  Am. 
St.  Bep.  874. 

"A  parol  license  to  do  an  act  on 
the  land  of  the  licensor,  while  it  justi- 
fies anything  done  by  the  licensee  be- 
fore revocation,  is,  nevertheless,  rev- 
ocable at  the  option  of  the  licensor; 
and  this,  although  the  intention  was 
to  confer  a  continuing  right,  and 
money  had  been  expended  by  the 
licensee  upon  the  faith  of  the  license. ' ' 
Great  Palls  etc.  Co.  v.  Great  North- 


ern E.  Co.,  21  Mont.  487,  54  Pae.  Bep. 
963. 

For  revoeability  of  license  to  main- 
tain a  burden  on  land  after  the 
licensee  has  incurred  expense  in  cre- 
ating the  burden,  see  note  to  Pifer  v. 
Brown,  43  W.  Va.  412,  27  S.  E.  Bep. 
399,  49  L.  B.  A.  497. 

5  Minneapolis  Mill  Co.  v.  Minneap- 
olis etc.  E.  Co.,  51  Minn.  304,  53 
N.  W.  Bep.  639;  Bhoades  v.  Barnes, 
54  Wash.  145,  102  Pae.  Bep.  884; 
Hathaway  v.  Yakima  W.  Co.,  14 
Wash.  469,  44  Pac.  Bep.  896,  53  Am. 
St.  Bep.  874. 

But  see  rights  acquired  by  a  parol 
executed  contract,  Sec.  980. 

4  Curtis  V.  La  Grande  etc.  Co.,  20 
Ore.  34,  23  Pac.  Bep.  808,  25  Pac. 
Bep.  378,  10  L.  B.  A.  484;  Jensen  v. 
Hunter,  108  Cal.  17,  41  Pac.  Eep.  14. 

It  is  founded  in  personal  confidence, 
and  is  not  assignable.  3  Kent  Comm. 
452;  De  Haro  v.  IT.  S.,  72  U.  S.  5 
Wall.  -599,  18  L.  Ed.  681. 

6  Jensen  v.  Hunter,  108  Cal.  17,  41 
Pae.  Eep.  14;  Carter  v.  Page,  4 
Ired  L.  26  N.  C.  424;  De  Haro  v. 
U.  S.,  72  U.  8.  5  WaU.  599,  18  L. 
Ed.  681. 

6  See  cases  supra. 
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use  a  ditch  does  not  terminate  the  licensee's  water  rights,  provided 
that  he  has  independent  appropriation^ 

§  983.  Parol  licenses — Irrevocable  licenses. — ^It  has  heen  often- 
times held,  and  we  believe  correctly,  that  what  was  originally  but  a 
mere  parol  revocable  license  ^  by  the  acts  of  the  parties  interested, 
the  nature  of  the  grant  may  be  changed  to  that  of  a  permanent 
easement,  or  to  an  irrevocable  license.  And  in  determining  the 
question  of  the  respective  rights  of  the  parties  the  doctrine  of  estop- 
pel is  oftentimes  invoked.  Although  by  no  means  unanimous,  the 
great  weight  of  authority  now  holds  that  where  a  parol  license  with- 
out consideration  is  granted  by  the  owner  of  lands  to  another  to 
construct  ditches  and  canals  over  the  same,  and  such  owner  not  only 
assents,  but  aids  and  encourages  the  performance  of  the  work,  and 
the  licensee  expends  money,  or  its  equivalent  in  labor,  in  the  con- 
struction of  the  same,  the  owner  of  the  land  is  thereafter  estopped 
from  denying  the  right  of  the  licensee,  and  such  license  then  be- 
comes irrevocable,  and  the  nature  of  the  grant  for  the  right  of  way 
changes  to  that  of  a  permanent  easement  over  the  land,  or,  at  least, 
"the  license  will  continue  for  so  long  a  time  as  the  nature  of  it 
calls  for."  2  As  was  said  in  a  California  case :  "The  general  rule, 
no  doubt,  is  that  one  who  rests  his  claim  to  an  easement  on  a  verbal 
contract  alone,  unexecuted  and  unaccompanied  by  any  other  facts, 
has  no  rights  thereto  which  he  can  enforce.  But  there  are  many 
cases  where  a  mere  parol  license,  which  has  been  executed,  and 
where  investments  have  been  made  upon  the  faith  of  it,  has  been 

7  Ison  V.  Sturgill,  57  Ore.  109,  109  held  that  the  defendant  was  entitled 

Pae.  Eep.  579,  110  Pao.  Bep.  535.  to  a  permanent  right  of  way  over  the 

1  For  parol  revocable  lieensea,  see  plaintiff's  land  for  the  purpose  of 
Sees.  981,  982.  maintaining  the  ditch,  and  the  rights 

For  revocable  license  to  the  use  of  of  the  ditch  owner  will  continue  for 

water,  see  Sees.  1028.  so  long  a  time  as  the  nature  of  it  calls 

2  Where  plaintiff  granted  defendant  for.  Stoner  v.  Zucker,  148  Cal.  516, 
a  parol  license  to  construct  an  irriga-  83  Pac.  Bep.  808,  113  Am.  St.  Bep. 
tion  ditch  over  the  plaintiff's  land,  301,  7  Am.  &  Eng.  Ann.  Gas.  704. 
and  defendant  entered  under  sueh  See,  also,  Miller  &  Lux  v.  Kern 
license  and  expended  over  $7,000  in  County  L.  Co.,  154  Cal.  785,  99  Pac. 
the  construction  of  the  ditch,  the  Bep.  179;  Eerick  v.  Kern,  14  Serg.  & 
license  became  irrevocable,  and  it  was  B.  (Pa.)  267,  16  Am.  Dec.  497. 
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held  irrevocable."  3  The  theory  upon  which  this  holding  is  made 
is  that  it  would  countenance  a  fraud  upon  the  part  of  the 
licensor  if  he  were  allowed,  after  the  expenditure  of  money  by  the 
licensee,  upon  the  faith  of  the  continuance  of  the  license,  to  cut 
short  by  revocation  the  natural  term  of  its  continuance  and  exist- 
ence, and  that  under  the  doctrine  of  estoppel  the  licensor  will  not 
be  allowed  to  do  this.  And,  therefore,  the  authorities  hold  that,  in 
cases  of  this  nature,  the  licensor  will  be  held  to  have  conveyed  an 
easement  commensurate  in  its  extent  and  duration  to  the  right  to  be 
enjoyed,  and  that,  too,  where  the  license  was  originally  given  with- 


3  Smith  V.  Green,  109  Cal.  228,  41 
Pae.  Eep.  1022,  citing  Gould  on  Wa- 
ters, Sees.  232,  324. 

See,  also,  opinion  of  Mr.  Justice 
Belford  in  Yunker  v.  Nichols,  1  Colo. 
555. 

To  allow  one  to  revoke  a  license 
when  it  is  given  to  influence  the  con- 
duet  of  another  and  cause  him  to 
make  large  investments,  would  operate 
as  a  fraud  and  warrant  the  interfer- 
ence of  equity  to  prevent  it,  under  the 
doctrine  of  equitable  estoppel.  Curtis 
V.  La  Grande  etc.  Co.,  20  Ore.  34,  23 
Pae.  Kep.  808,  25  Pae.  Bep.  378,  10 
L.  E.  A.  484. 

Where  it  was  shown  by  the  evidence 
that  the  defendant  knew  of  the  build- 
ing of  the  ditch  at  the  place  and  of 
the  size  made  by  the  plaintiff  and 
that  he  made  some  suggestions  in  re- 
gard thereto,  but  interposed  no  objec- 
tions, and  where  the  defendant  admit- 
ted that  he  broke  the  flume  in  two  and 
hitched  his  horses  thereto  and  pulled 
it  off  the  premises  into  the  public 
road,  it  was  held  that  the  evidence  did 
not  sustain  the  allegations  of  defend- 
ant's answer,  nor  did  it  justify  the 
defendant  in  electing  to  treat  the 
plaintiff  as  a  trespasser  and  destroy- 
ing the  flume,  the  Court  saying:  "A 
parol  license  to  do  an  act  on  licensee 's 
land  is  not  revocable  in  so  far  as  it 
has  been  executed."    Jones  v.  Bondu- 


rant,  —  Colo.  App.  — ,  120  Pae.  Eep. 
1047. 

See,  also,  Tynon  v.  Despain,  22  Colo. 
240,  43  Pae.  -Eep.  1039;  Springer  v. 
Young,  14  Ore.  285;  Garrett  v.  Bish- 
op, 27  Ore.  349,  41  Pae.  Eep.  10 ;  Bow- 
man V.  Bowman,  35  Ore.  279,  57  Pao. 
Eep.  546;  De  Graffenried  v.  Savage, 
9  Colo.  App.  131,  47  Pae.  Eep.  902; 
Coventon  v.  Seufert,  23  Ore.  548,  32 
Pae.  Eep.  508;  Maple  Orchard  etc. 
Co.  V.  Marshall,  27  Utah  215,  75  Pae. 
Eep.  369;  Jensen  v.  Hunter,  108  Cal. 
17,  41  Pae.  Eep.  14;  LaVery  v.  Ar- 
nold, 36  Ore.  84,  57  Pae.  Eep.  906,  58 
Pae.  Eep.  524;  McPhee  v.  Kelsey,  44 
Ore.  193,  74  Pae.  Eep.  401,  75  Pae. 
Eep.  713;  Sweetland  v.  Grants  Pass 
etc.  Co.,  46  Ore.  85,  79  Pae.  Eep.  337; 
Methow  Cattle  Co.  v.  Williams,  64 
Wash.  457,  117  Pae.  Eep.  239. 

Eights  in  real  estate  may  be  ob- 
tained and  irrevocably  fixed  by  matter 
im  'pais.  Ehodes  v.  Barnes,  54  Wash. 
145,  102  Pae.  Eep.  884. 

See,  also,  Davis  v.  Martin,  157  Cal. 
657,  108  Pae.  Eep.  866;  Shaw  v. 
ProflStt,  57  Ore.  192,  109  Pae.  Eep. 
584;  rehearing  denied,  110  Pao.  Eep. 
1092;  Arterburn  v.  Beard,  86  Neb. 
733,  126  N.  W.  Eep.  379;  Prentice  v. 
McKay,  28  Mont.  114,  98  Pae.  Eep. 
1081;  Great  Palls  etc.  Co.  v.  Great 
Northern  Ey.  Co.,  21  Mont.  487,  54 
Pae.  Eep.  963. 
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out  a  consideration  passing  from  the  licensee  to  the  licensor.*  A 
parol  license  to  construct  and  maintain  a  flume  over  the  lands  of 
the  defendant,  in  oi;der  to  conduct  water  to  the  land  of  the  plaintiff 
having  been  acted  upon  by  the  Court,  and  the  flume  having  been 
constructed  at  the  time  when-  the  statutes  gave  the  plaintiff  a  right 
to  condemn  a  right  of  way  for  the  construction  of  such  flume  was 
held  irrevocable  in  a  recent  case  decided  by  the  Wyoming  Court.^ 
But  the  authorities  are  not  all  unanimous  upon  this  proposition. 
Some  very  eminent  authorities  hold  to  the  contrary,  for  example, 
■Judge  Cooley.^  But  the  same  eminent  jurist,  in  a  Michigan  case, 
recognized  the  injustice  and  hardship  which  might  follow  the  revo- 
cation of  such  a  license,  but  held  that  it  seems  to  be  a  reproach  to 
the  law  that  it  should  fail  to  provide  some  adequate  protection 
against  it.'^  And  in  this  connection  it  may  be  said  that  the  later 
authorities  have  modified  the  common  law  rule  in  this  respect  and 
have  afforded  adequate  protection  against  the  act  of  revocation  in 
such  cases  by  holding  that,  after  the  licensee  has  entered  upon  the 
land  under  a  parol  license  and  has  made  his  improvements  thereon, 
such  a  license  is  irrevocable.  This  is  especially  true  in  the  arid 
West,  where  such  licenses  have  been  given  to  construct  ditches  and 
canals  over  the  lands  of  others  for  the  purpose  of  conducting  water 
for  irrigation  or  other  useful  purposes.^     So,  therefore,  a  parol 

4  Stoner  v.  Zueker,  148  Cal.  516,  83  liauce  upon  the  license,  has  made  large 
Pao.  Eep.  808,  113  Am.  St.  Eep.  301,  and  expensive  improvements,  is  so  se- 
7  Am.  &  Eng.  Ann.  Cas.  704.  rious  that  it  seems  a  reproach  to  the 

5  Gustin  V.  Harting,  —  Wyo.  — ,  law  that  it  should  fail  to  provide  some 
121  Pao.  Eep.  522.  adequate  protection  against  it.     Some 

6  Cooley  on  Torts,  2d  Ed.,  364;  of  the  courts  have  been  disposed  to  en- 
Ehoades  v.  Barnes,  54  Wash.  145,  102  force  the  license  as  a  parol  contract 
Pac.  Eep.  884;  Hathaway  v.  Yakima  which  has  been  performed  on  one 
W.  Co.,  14  Wash.  496,  44  Pac.  Eep.  side." 

896,  53  Am.  St.  Eep.  874;  Minneapolis  For  parol  executed  contracts  for  a 

Mill.  Co.  V.  Minneapolis  etc.  Co.,  51  consideration,  see  See.  980. 

Minn.  304,  53  N.  W.  Eep.  639;  Great  8  So,  where  the  land  owners  knew 

Falls  etc.  Co.  v.  Great  Northern  E.  Co.,  of  an  extension  of  a  canal  that  was 

21  Mont.  487,  54  Pac.  Eep.  ^63 ;  Pifer  being  made  over  their  lands,  and  they 

V.  Brown,  43   W.  Va.  412,   27  S.  B.  were   interested  in   the   improvement, 

Eep.  399,  49  L.  E.  A.  497  and  note.  both  as  stockholders  of  the  canal  com- 

7  See  Maxwell  v.  Bay  City  Bridge  pany  and  as  owners  of  land  depend- 
Co.,  41  Mich.  453,  2  N.  W.  Eep.  639,  ent  upon  it  for  water,  and  made  no 
where  he  said:  "But  the  injustice  of  objection  to  the  extension  while  it  was 
a  revocation  after  the  licensee,  in  re-  being  made,   or  ever  afterward,   but 
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license  to  enter  the  land  of  the  owner  to  construct  a  ditch,  canal, 
or  other  works,  for  the  purpose  of  conducting  water,  operates  as  an 
irrevocable  grant,  after  entry,  and  the  construction  of  the  works 
at  considerable  expense,  and  after  commencing  the  use  of  the  water; 
and  the  rights  thus  acquired  under  the  grant  will  be  protected  in 
equity.®     However,  a  license  clearly  expressed  in  terms  to  show 


did,  in  seUing  their  lands  irrigable 
from  the  improved  canal,  transfer  to 
their  vendees  shares  of  their  stock 
with  their  incidental  water  rights,  it 
was  held  that  their  vendees  were 
estopped  from  objecting  to  the  main- 
tenance of  the  canal.  Crescent  C.  Co. 
V.  Montgomery,  143  Cal.  248,  76  Pad. 
Eep.  1032,  65  L.  E.  A.  940 ;  Foster  v. 
Bear  Valley  Irr.  Co.,  65  Fed.  Eep.  836. 

See,  also,  Ewing  v.  Ehea,  37  Ore. 
583,  62  Pac.  Eep.  790,  52  L.  E.  A. 
140,  82  Am.  St.  Eep.  783,  but  where 
it  is  held  that  mere  silence  is  not  suf- 
ficient; Flannery  v.  Campbell,  30 
Mont.  172,  75  Pac.  Eep.  1109. 

9  Maple  Orchard  etc.  Co.  v.  Marshall, 
27  Utah  215,  75  Pac.  Eep.  369,  where 
it  is  held  that  a  parol  license  to  enter 
on  the  land  of  the  owner  to  construct 
a  pipe  line  to  carry  water  for  the  pur- 
pose of  irrigation  operates  as  an  ir- 
revocable grant,  after  entry,  and  the 
construction  of  the  pipe  line  at  consid- 
erable expense,  and  after  eomineno- 
ing  the  use  of  the  water,  and  the 
rights  acquired  under  the  grant  will 
be  protected  in  equity. 

"A  license  may  become  an  agree- 
ment on  valuable  consideration,  as 
where  the  enjoyment  of  it  must  neces- 
sarily be  preceded  by  the  expenditure 
of  money;  and  when  the  grantee  has 
made  improvements  or  invested  capital 
in  consequence  of  it,  he  has  become  a 
purchaser  for  a  valuable  consideration. 
Such  a  grant  is  a  direct  encourage- 
ment to  expend  money,  and  it  would 


be  against  all  conscience  to  annul  it  as 
soon  as  the  benefit  expected  from  the 
expenditure  is  beginning  to  be  per- 
ceived." Eerick  V.  Kern,  14  Serg.  & 
E.  (Pa.)  16  Am.  Dee.  497. 

See,  also.  Huff  v.  McCauley,  53  Pa. 
206,  91  Am.  Dee.  203;  Garrett  v. 
Bishop,  27  Ore.  349,  41  Pac.  Eep.  10; 
Lee  V.  MoLeod,  12  Nev.  280;  Jackson 
V.  Philadelphia  etc.  E.  Co.,  4  Del.  Ch. 
180. 

' '  An  executed  license  is  treated  like 
a  parol  agreement  in  equity.  It  will 
not  allow  the  statute  of  frauds  to  be 
used  for  a  cover  for  fraud."  Curtis 
V.  LeGrande  Hydraulic  W.  Co.,  20  Ore. 
34,  23  Pac.  Eep.  808,  25  Pac.  Sep. 
378,  10  L.  E.  A.  484. 

Earitan  etc.  Co.  v.  Veghte,  21  N.  J. 
Eq.  463;  De  Graffenried  v.  Savage,  9 
Colo.  App.  131,  47  Pac.  Eep.  902, 
where  the  court  held  that  the  right  of 
way  for  an  irrigation  ditch  may  be 
acquired  by  contract  between  the  par- 
ties, by  condemnation  proceedings,  or 
by  the  gratuitous  license  of  the  land 
owner.  In  either  case,  after  entry  and 
expenditure  of  money,  the  right  is  ir- 
revocable. "After  entry  under 
license,  and  construction  of  the  ditch, 
the  license  operates  as  an  irrevocable 
grant. ' ' 

McPhee  v.  Kelsey,  44  Ore.  193,  74 
Pac.  Eep.  401,  75  Pac.  Eep.  713. 

For  right  of  way  acquired  by  license, 
see  Sees.  980-985. 

See,  also,  for  sale  of  ditches  and 
canals.  Sees.  1003,  1004. 
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the  intent  that  it. was  to  be  temporary  only  is  revocable  even  after 
it  has  been  executed-^o 


§  984.  The  doctrine  of  estoppel  as  applied  to  parol  contracts 
and  licenses. — The  doctrine  of  estoppel  is  oftentimes  invoked  to 
sustain  a  right  claimed  by  one  person  to  an  easement  for  ditches 
and  canals  over  the  lands  of  others.  But  as  we  shall  discuss  this 
subject  more  fully  in  another  cflapter,  it  need  be  discussed  here 
only  in  a  general  way. 

Of  course,  in  order  to  successfully  invoke  the  doctrine  of  equi- 
table estoppel  in  cases  of  this  nature,  there  must  be  present  all  of  the 
essential  elements  recognized  by  the  law  as  necessary.^  There  can 
be  no  estoppel  as  to  a  land  owner  where  it  does  not  appear  that  he 
did  something  or  said  something  to  mislead  the  one  claiming  the 
right  of  way.2  Mere  silence  or  passive  acquiescence  upon  the  part 
of  the  land  owner  is  not  sufficient.*    To  constitute  such  an  estoppel 


10  Lanham  v.  Wenatehee  etc.  Co.,  48 
Wash.  337,  93  Pae.  Eep.  522 ;  WiedeB- 
steiner  v.  Malley,  55  Wash.  79,  104 
Pac.  Eep.  143;  Hathaway  v.  Yakima 
Water  Co.,  14  Wash.  469,  44  Pae.  Eep. 
869,  53  Am.  St.  Eep.  874;  Prentice  v. 
McKay,  38  Mont.  114,  98  Pae.  Eep. 
1081;  Lewis 'v.  Patton,  42  Mont.  528, 
113  Pac.  Eep.  745;  Davis  v.  Martin, 
157  Cal.  657,  108  Pac.  Eep.  866;  Mo- 
Intyre  v.  Harty,  236  HI.  629,  86  N.  W. 
Eep.  581. 

1  For  these  elements,  see  doctrine 
of  estoppel  as  related  to  water  right, 
Sees.  1121-1128. 

Ehoades  v.  Barnes,  54  Wash.  145, 
102  Pac.  Eep.  884. 

2  Yeager  v.  Woodruff,  17  Utah,  361, 
53  Pac.  Eep.  1045;  Turner  v.  Coffin, 
12  Allen,  401. 

See,  also,  Campbell  v.  Plannery,  32 
Mont.  119,  79  Pac.  Eep.  702,  80  Pac. 
Eep.  240,  where  it  was  held  that  the 
representations  of  part  of  the  co-ten- 
ants of  land  did  not  bind  the  others. 

2  Herman  on  Estop.  &  Bes.  Jud.j 
Sec.  938. 


3  Lavery  v.  Arnold,  36  Ore.  84,  57 
Pae.  Eep.  906,  58  Pac.  Eep.  524;  Stew- 
art V.  Stevens,  10  Colo.  440,  15  Pac. 
Eep.  786;  Campbell  v.  Plannery,  32 
Mont.  119,  79  Pae.  Eep.  702,  80  Pac. 
Eep.  240;  Atkinson  v.  Washington 
Irr.  Co.,  44  Wash.  75,  86  Pac.  Eep. 
1123,  120  Am.  St.  Eep.  978;  Verdugo 
Canyon  W.  Co.  v.  Verdugo,  152  Cal. 
655,  93  Pac.  Eep.  1021;  Madison  v. 
Spokane  etc.  Co.,  40  Wash.  414,  82 
Pac.  Eep.  718,  6  L.  E.  A.,  N.  S.,  257; 
Southside  Imp.  Co.  v.  Burson,  147  Cal. 
401,  81  Pac.  Eep.  1107;  MitcheU  v. 
Amador  C.  Co.,  75  Cal.  464,  483,  17 
Pae.  Eep.  246. 

"We  do  not  think  that  upon  prin- 
ciple a  mere  naked  Ueense,  which  is 
predicated  upon  an  invasion  of  an- 
other's right,  and  is,  in  effect,  a  tres- 
pass upon  his  property,  so  encourages 
a  party  to  act  upon  the  faith  of  the 
implied  permission  as  to  render  it  ir- 
revocable, even  when  money  has  been 
expended  in  improving  the  property 
under  the  belief  that  the  uninvited 
use  relied  upon  will  never  be  inter- 
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the  person  sought  to  be  estopped  must  do  some  act  or  make  some 
admission  with  the  intention  of  influencing  the  conduct  of  another, 
or  that  he  had  reason  to  believe  would  influence  his  conduct,  and 
which  act  or  admission  is  inconsistent  with  the  claim  he  afterward 
makes.  The  other  party,  too,  must  have  acted  upon  the  strength 
of  such  admission  or  conduct.*  As  was  well  said  in  a  recent  Colo- 
rado case :  ^  "  He  that  remains  silent  when  conscience  requires 
him  to  speak  shall  not  be  heard  to  speak  when  conscience  requires' 
him  to  remain  silent.  The  defendant  was  silent  when  the  circum- 
stances should  have  impelled  it  to  speak,  if  its  rights  were  invaded. 
The  policy  of  the  law  will  not  now  permit  it  to  appropriate  unto 
itself  an  alleged  additional  right  of  way,  which  it  might  have  pos- 
sessed by  exercising  a  proper  diligence,  when  plaintiffs,  acting  in 
good  faith,  and  believing  that  they,  and  not  it,  were  the  owners  of, 
and  entitled  to  its  use,  have  expended  large  sums  of  money  in  plac- 
ing permanent  improvements  thereon." 

§  985.  Rights  acquired  by  parol  contract — A  prescriptive  right 
can  not  be  based  on  permission. — That  a  prescriptive  right  can 
not  be  based  upon  a  permission  is  one  of  the  elementary  principles 
of  the  law  of  real  property.  Neither  can  a  prescriptive  right  be 
acquired  under  a  parol  license  as  long  as  the  permission  under  that 
license  continues.  But  in  spite  of  this  principle,  it  has  often  oc- 
curred that  where  permission  under  a  parol  license  had  been  given 
by  the  owner  of  a  certain  tract  of  land,  for  the  use  of  a  strip  of  the 
land  for  a  ditch  or  canal,  that  afterward  the  party  so  obtaining 
the  permission,  or  his  assignee,  has  claimed  the  right  of  way  as  a 
matter  of  right,  either  by  prescription  1  or  by  an  executed  con- 
tract for  a  eonsideration.2     Consequently  the  courts  have  often 

rupted."    Ewing  v.  Ehea,  37  Ore.  583,  Eep.  147,  26  L.  E.  A.  425;  New  York 

62  Pao.  Eep.  790,  52  L.  B.  A.  140,  82  Eubber  Co.  v.  Eothery,  107  N.  Y.  310, 

Am.  St.  Eep.  783,  and  overruling  Cur-  14  N.  B.  Eep.  269,  1  Am.  St.  Eep.  822. 

tis  V.  La  Grande  etc.  Co.,  20  Ore.  34,  For  a  further  discussion  upon  the 

23  Pae.  Eep.  808,  25  Pae.  Eep.  378,  10  subject   of   estoppel,   see   Sees.    1121- 

L.  E.  A.  484,  in  so  far  as  that  decision  1128. 

is  in  conflict  with  the  principle  here  5  Arthur    Irr.    Co.    v.    Strayer,    50 

announced.  Colo.  371,  115  Pae.  Eep.  724. 

4  Madison  v.  Spokane  Val.  etc.  Co.,  1  For  right  of  way  by  prescription, 

40   Wash.   414,   82   Pae.  Eep.   718,   6  see  Sees.  1044,  1045. 

L.  E.  A.,  N.  S.,  257-;   Eigney  v.  Ta-  2  For  rights  of  way  by  a  parol  exe- 

eoma  ete.  Co.,  9  Wash.  576,  38  Pao.  cuted  contract,  see  Sec.  980. 
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been  called  upon  to  decide  the  rights  of  the  parties  in  interest. 
Such  a  permission  or  license  being  revocable  at  the  will  of  the 
licensor,^  the  correct  rule  in  cases  of  this  nature  is  that  the  permis- 
sive use  of  a  ditch  or  canal  by  one  party  over  the  lands  of  another, 
no  matter  how  long  continued,  can  not  give  title  by  prescription 
to  the  party  so  using  the  land.*  Under  this  state  of  circumstances, 
before  there  can  be  any  adverse  holding,  it  is  necessary  for  the 
party  claiming  the  easement  for  alright  of  way  to  have  repudiated 
the  license,  or  permission,  and  to  have  brought  the  knowledge  of 
such  repudiation  home  to  the  owner  of  the  land  giving  such  permis- 
sion ;  and  thereafter  he  must  have  continued  to  have  held  the  right 
adversely  for  a  time  sufficient  under  the  statute  for  the  acquisition 
to  an  interest  in  the  land  by  prescription.^  The  right  can  not  be 
regarded  as  adverse,  while  the  licensee  acknowledges  the  right  of  the 
land  owner  and  pays  a  compensation  for  the  use  of  the  land.^ 


s  That  a  permissive  right  is  a  revoc- 
able license,  see  Sec.  982. 

4  The  permissive  use  of  the  ditch 
across  respondent's  land,  no  matter 
How  long  continued,  could  not  give 
title  by  prescription  to  the  appellant. 
Weidensteiner  v.  Malley,  55  Wash.  79, 
104  Pac.  Eep.  143. 

Under  this  rule,  an  adverse  posses- 
sion can  not  grow  out  of  a  permissive 
enjoyment;  and  so  speak  the  decisions 
without  a  dissenting  voice,  including 
this  court.  Curtis  v.  La  Grande  W. 
Co.,  20  Ore.  34,  23  Pac.  Eep.  808,  25 
Pac.  Eep.  378,  10  L.  E.  A.  484. ' 

Springer  v.  Young,  14  Ore.  280,  12 
Pac.  Eep.  400. 

See,  also,  Hathdway  v.  Yakima  W. 
Co.,  14  Wash.  469,  44  Pac.  Bep.  896,- 
53  Am.  St.  Eep.  874;  Prentice  v.  Mc- 
Kay, 38  Mont.  114,  98  Pac.  Eep.  1081; 
22  Am.  &  Eng.  Ency.  Law,  2d  Ed., 
1196,  1198;  Yeager  v.  Woodruff,  17 
Utah,  361,  53  Pac.  Eep.  1045;  StufSe- 
beem  v.  Adelsbach,  135  Cal.  221,  67 
Pac.  Eep.  140;  Toyaho  Cr.  Irr.  Co. 
V.  Hutehins,  21  Tex.  Civ.  App.  274,  52 


S.  W.  Eep.  101;  Jobling  v.  Tuttle,  75 
Kan.  351,  89  Pac.  Eep.  699,  9  L.  E. 
A.,  N.  S.,  960;  Anderson  v.  Bassman, 
140  Fed.  Eep.  14. 

See,  also,  for  the  permissive  right 
to  use  water.  Sees.  981,  982. 

5  Eor  rights  of  way  by  prescrip- 
tion, see  Sees.  1033-1058. 

Weidensteiner  v.  Malley,  55  Wash. 
79,  104  Pac.  Eep.  143;  Yeager  v. 
Woodruff,  17  Utah,  361,  53  Pac.  Eep. 
1045;  Central  Pacific  E.  Co.  v.  Mead, 
63  Cal.  112;  Pacific  Mutual  Ins.  Co. 
V.  Stroup,  63  Cal.  150;  American  Co. 
V.  Bradford,  27  Cal.  360,  15  Morr. 
Min.  Eep.  190;  22  Am.  &  Eng.  Ency. 
Law,  2d  Ed.,  1198. 

6  Strong  V.  Baldwin,  137  Cal.  432, 
70  Pac.  Eep.  288. 

Title  to  a  ditch  can  not  be  claimed 
by  adverse  possession  by  one  who, 
after  using  the  water  for  three  years, 
acknowledged  title  by  offering  to  pay 
for  ii  grant  thereof.  Jensen  v.  Hun- 
ter,  108  Cal.  17,  41  Pao;  Eep.  14. 

See,  also,  Lovell  v.  Prost,  44  Cal. 
471 ;  Cannon  v.  Stockman,  36  Cal.  535, 
95  Am.  Dec.  205. 
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§  986.  Rights  of  way  acquired  by  prescription. — ^Rights  of  way 
may  also  be  acquired  over  the  private  lands  of  another  by  adverse 
possession  of  the  land  for  this  purpose  amounting  to  prescription. 
In  general,  in  order  to  acquire  a  permanent  right  of  way  by  this 
means  for  a  ditch,  canal,  reservoir,  or  other  works,  over  the  lands 
of  another,  the  party  claiming  the  right  must  have  had  the  peace- 
able, open,  notorious,  exclusive,  uninterrupted,  and  adverse  pos- 
session of  the  land  in  question  for  this  purpose  and  use  under  a 
claim  of  right,  and  for  the  statutory  period  provided  in  the  respec- 
tive States  for  acquiring  other  interests  in  land  by  adverse  posses- 
sion amounting  to  prescription.  But  as  this  subject  requires  an 
extended  discussion,  and  also  rights  to  the  use  of  water  may  be 
acquired  by  the  same  means,  we  will  discuss  the  whole  subject  of 
the  rights  which  may  be  acquired  by  prescription  in  a  separate 
chapter.^ 

§  987.  Rights  of  way  may  be  acquired  under  the  power  of 
eminent  domain. — Eights  of  way  or  easements  for  ditches,  canals, 
or  other  works  may  also  be  acquired  by  condemnation  proceedings 
under  the  power  of  eminent  domain.  Again,  the  ditches,  canals,  or 
other  works  already  constructed,  together  with  the  rights  of  way 
for  the  same,  may  be  acquired  by  the  same  means.  And,  again, 
rights  of  way  through  ditches  and  canals  for  use  in  common  with 
the  original  owners  may  also  be  acquired.  As  we  shall  see,  the 
right  to  the  use  of  water,  under  certain  conditions,  may  also  be 
acquired.  As  this  subject  requires  an  extensive  treatment,  we  will 
treat  all  rights  which  may  be  acquired  under  the  power  of  eminent 
domain  in  a  separate  chapter. ' 

§  988.  Public  canals — Right  to  the  use  of. — ^Having  discussed 
at  considerable  length  the  acquisition  of  rights  of  way  over  private 
lands  by  contract,  ^  we  will  now  turn  our  attention  briefly  to  the 
subject  of  the  right  to  use  public  canals,  or  those  canals  which  are 
strictly  public,  as  distinguished  from  those  which  are  owned  by 
quasi-public  or  public  service  corporations.  The  rights  and  duties 
of  these  companies  we  will  discuss  in  a  subsequent  chapter  of  this 

1  See  Chap.  54,  Sees.  1033-1058.  1  See  Sees.  976-985. 

1  See  Chap.  55,  Sees.  1059-1098. 
110— Kin.  on  Irr. 
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work.2  The  necessity  for  irrigation  in  the  Western  part  of  this 
country,  and  for  that  purpose  the  conducting  of  waters  from  the 
natural  streams  to  the  place  of  use  is  so  great  that  the  construction 
of  ditches  or  canals  by  a  State  or  by  some  subdivision  of  the  State 
authorized  by  the  legislature  is  a  matter  of  such  a  public  nature 
by  way  of  internal  improvement  that  the  taxing  power  of  the  State 
may  be  exercised  for  their  accomplishment.  When  a  ditch  or  a 
system  of  irrigation  is  so  constructed  it  becomes  the  property  of 
the  public,  and  each  person  of  the  public,  within  the  range  of  the 
operation  of  the  ditch  or  irrigation  system,  and  entitled  to  water, 
may  demand  the  use  of  the  ditch  or  system  in  conducting  that  water, 
as  far  as  it  can  be  done,  toward  his  place  of  use.  Such  canals  are 
recognized  and  treated  as  public  property,  in  much  the  same  way 
that  a  public  road  under  our  laws  is  regarded.  Hence  every  land 
owner  under  such  a  canal,  whether  he  uses  the  water  or  not,  is 
required  to  contribute  his  quota  in  money  or  labor  in  the  mainte- 
nance and  preservation  of  the  canal.  The  first  legislation  in  this 
country  upon  the  subject  of  public  ditches  is  to  be  found  in  Arizona 
and  New  Mexico,  and  follow  closely  the  old  Spanish  and  Mexican 
laws  upon  the  subject.^  The  community  ditch,  or  "public  acequia," 
as  termed  in  the  statutes,  was  at  an  early  day  the  usual  and  ordi- 
nary means  for  the  diversion  of  water.  Bach  village  or  group  of 
farmers  constructed  its  own  common  ditch.  The  management  and 
control  of  the  ditch  was  regulated  by  law,  and  not  by  the  agree- 
ments or  contracts  of  the  users  of  the  water  under  it.* 

Some  of  the  States  have  provided  by  legislation  for  the  construc- 
tion of  such  ditches  and  canals  as  works  of  internal  improvement, 
and  authorized  public  aid  to  be  extended  in  the  construction  of  such 
works.  This  is  the  case  in  Nebraska,  where  the  law  provides  that 
"canals  and  other  works  constructed  for  irrigation  or  water  power 

2  For  the  rights  and  duties  of  ditch  In  Candelaria  v.  Vallejos,  13  N.  M. 
and  canal  companies,  see  Chaps.  72-77.      140,   81  Pae.  Eep.   589,  it  was  held 

See,    also,    for    irrigation    districts,  that   the   right   to   have   the   original 

Chap.  70,  Sees.  1386  et  seq.  community  ditch  run  through  or  near 

3  For  Spanish  and  Mexican  laws,  the  lands  of  the  plaintiff,  upon  its 
see  Sees.  570-584.                                    •  ancient  course,  was  a  property  right 

For  laws  of  Arizona,  see  Chap.  85.  in  plaintiff,  and  that  the  majority  in- 

For  laws  of  New  Mexico,  see  Chap,  terested  in  the  ditch  could  not  change 

94.  the    ditch    from    its    ancient    course 

4  Slosser  v.  Salt  Eiver  etc.  Co.,  7  against  the  consent  of  the  owners  to 
Ariz.  376,  63  Pac.  Eep.  332.  be  injuriously  affected  by  such  change. 
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purposes,  or  both,  are  hereby  declared  to  be  works  of  internal 
improvement,  and  all  laws  applicable  to  works  of  internal  improve- 
ment are  hereby  declared  to  be  applicable  to  such  canal  and  irriga- 
tion works. ' '  5  The  constitutionality  of  these  laws  has  been  gen- 
erally upheld.6  But  the  general  proposition  must  be  conceded 
that  a  canal  is  not  a  work  of  public  character  if  the  chief  purpose  of 
its  construction  is  to  create  a  water  power  or  other  water  right 
wholly  for  private  gain,  and  in  which  the  public  is  only  incidentally 
or  indirectly  interested.''  Hence  it  necessarily  follows  that  the 
general  public,  taxed  for  the  construction  and  maintenance  of  the 
works,  having  use  for  the  water,  must,  under  the  proper  restric- 
tions, be  allowed  the  right  to  use  the  works  for  the  purpose  of  con- 
ducting the  water  to  the  place  of  use. 

§  989.  Private  canals — ^Right  to  use  may  be  acquired  by  con- 
tract.— The  right  to  the  use  of  a  private  ditch  or  canal  for  the 
purpose  of  conducting  water  to  the  place  of  use  may  be  acquired 
by  contract.  And  a  contract  executed  on  a  sufficient  consideration 
can  not  be  revoked  at  wiU  of  the  party  granting  the  right.  ^  Again, 
one  over  whose  land  the  ditch  is 'constructed  may,  in  consideration 
of  the  right  of  way,  contract  for  a  right  to  the  use  of  the  ditch 
for  the  conveying  of  water  to  hie  land,  or  he  may  be  given  the  right 
to  use  a  certain  amount  of  water  flowing  in  the  ditch,  and  such  an 
agreement,  when  executed,  is  not  void  because  it  is  not  in  writing, 

BComp.  Stat.  Neb.  1899,  Sec.  5491.  See,  also,   Cummings  v.  Hyatt,   54 

6  That  part  of  the  statute  authoriz-  Neb.  35,  74  N.  W.  Bep.  411 ;  Perkins 

ing  counties  and  cities  to  extend  aid  County  v.  GraflE,  114  Fed.  Eep.  441,  52 

in  the  construction  of  canals  both  for  C.  C.  A.  243. 

irrigation    and    power    purposes    was  7  City  of  Kearney  v.  Woodruff,  115 

held,  by  the  Federal  Court,  not  to  be  Fed.  Eep.  90,  53  C.  C.  A.  117;  Dodge 

invalid  on  the  ground  that  such  a  use  v.  Mission  Tp.,  107  Fed.  Eep.  827,  46 

was  not  consistent  with  a  work  of  pub-  C.  C.  A.  661,  54  L.  E.  A.  242. 

lie  utility,   and  not  a  proper   object  1  See,  also,  rights  acquired  by  exe- 

with  the  exercise  of  the  taxing  power,  cuted   contracts    for   a   consideration, 

but  should  be  construed  only  to  author-  Sec.  980. 

ize  such  aid  to  the  construction  of  such  Chieosa  etc.  Co.  v.  El  Moro  D.  Co., 

works  devoted  to  public  uses,  and  other  10  Colo.  App.  276,  50  Pac.  Eep.  731 ; 

incidental  objects   not  prejudicial  to  Bowman  v.   Ayers,   2   Idaho   465,   21 

the  public  interest.    City  of  Kearney  Pac.  Eep.  405. 

V.  Woodruff,  115  Fed.  Bep.  9,  53  C.  For     right     to     condemn     a     way 

C.  A,  117.  through  existing  canals,  .see  See.  1085. 
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but  will  be  specifically  enforced.^  And  there  are  no  limitations 
as  to  the  rights  of  the  respective  parties  to  deal  with  this  matter  by- 
contract.  And  there  is  no  inconsistency  in  the  right  of  the  land 
owner  in  granting  an  easement  over  his  lands  for  a  ditch  or  canal, 
and  either  reserving  or  contracting  for  an  easement  through  the 
ditch  or  canal  to  conduct  his  own  water  to  the  place  of  use,  so  long 
as  such  use  is  subordinate  to  the  principal  easement  and  does  not 
restrict  or  limit  its  use.^  Again,  it  is  well  settled  as  a  general 
proposition  that  even  without  a  specific  contract  the  owner  of  the 
servient  estate  may  use  his  property  in  any  manner  and  for  any 
purpose  consistent  with  the  enjoyment  of  the  easement.  Thus  in 
the  case  of  a  right  of  way,  "he  may  himself  use  it  as  a  way  .  .  . 
unless  the  rights  of  the  owner  of  the  easement  are  exclusive."  *  As 
was  said  in  a  California  ease:  ^  "The  owner  of  property  subject 
to  an  easement  may  use  his  property  in  any  manner  and  for  any 
purpose  not  inconsistent  with  the  full  and  free  enjoyment  of  the 
easement. ' '  ®  Again,  the  owner  of  an  irrigation  ditch  can  not 
rescind  an  agreement  made  by  him  to  a  third  person,  to  the  effect 
that  he  would  have  a  right  to  water  from  the  ditch,  if  he  would  do 
certain  work  thereon,  after  he  had  accepted  the  proposition  and 
had  performed  part  of  the  work  and  was  ready  and  willing  to  per- 
form the  rest.'^  Again,  the  right  to  the  use  of  a  ditch  may  be  re- 
served by  the  grantor  in  the  sale  of  the  same  to  another.*  The 
right  to  the  use  of  a  ditch  or  canal  may  also  be  acquired  by  the 
agreement  of  several  parties  and  by  its  construction  at  their  joint 
expense,  the  specific  rights  of  the  users  being  agreed  upon  between 

2  Stowell  V.  Tucker,  7  Idaho,  312,  62      553 ;  Abbott  v.  Pond,  142  Cal.  393,  76 
Pac.  Rep.  1033;  Brighton  etc.  Oo.  v.      Pae.  Rep.  60. 

Little,  14  Utah,  42,  46  Pae.  Rep.  268;  6  Colegrove   Water    Co.     t.     HoUy- 

Hoyt  V.  Hart,  149  Cal.  722,  87  Pae.  wood,    151    Cal.    425,    90    Pac.    Rep. 

Rep.  569;  Rogers  v.  Riverside  etc.  Co.,  1053,  13  L.  R.  A.,  N.  8.,  904. 
132  Cal.  9,  64  Pac.  Rep.  95.  6  Citing  Hoyt  v.  Hart,'  149  Cal.  722, 

3  Hoyt  V.   Hart,   149   Cal.   722,   87  87  Pac.  Rep.  569. 

Pac.  Rep.  569.  7  Bowman  v.  Ayers,  2  Idaho  465,  21 

4  14  Cyc.  1208,  and  eases  cited.  Pac.  Rep.  405. 

See,    also.    Smith    v.    Hamshire,    4  8  For     sale     and     conveyance     of 

Cal.  App.  8,  87  Pac.  Rep.  224;  Cole-  ditches,  see  Sec.  1003. 
grove  W.  Co.  v.  City  of  Hollywood,  See,  also,  Rogers  v.  Riverside  etc. 

151  Cal.  425,  90  Pac.  Rep.  1053,  13  Co.,    132    Cal.    9,    64   Pac.    Rep.   95; 

L.  R.  A.,  N.  S.,  904;  Bashore  v.  Moo-  Bryan   v.    Idaho    Quartz    M.    Co.,    73 

ney,  4  Cal.  App.  276,  87  Pac.  Rep.  Cal.  349,  14  Pac.  Rep.  859. 
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thein.s  The  contract  may  and  often  does  provide  that  the  expenses 
for  the  maintenance  of  the  ditch  are  to  be  shared  jointly  between  the 
parties  using  the  same.i°  These  cases  come  under  the  general  law 
of  contracts.  And  the  rights  of  the  respective  parties  to  such  an 
agreement,  where  for  a  good  consideration  one  of  the  parties  is  to 
have  the  right  to  the  use  of  the  ditch  or  canal  of  the  other  for  the 
purpose  of  conveying  water  of  his  own,  are  to  be  governed  entirely 
by  the  terms  of  the  contract. ^^ 

The  right  to  the  use  of  a  ditch  of  another  may  also  be  acquired 
by  prescription.  12  And,  again,  the  use  of  a  ditch  on  a  right  of  way 
for  the  same  acquired  by  prescription  over  the  land  of  another  may 
be  made  by  the  land  owner,  the  prescriptive  right  of  the  owner  of 
the  right  of  way  being  limited  to  his  use,  measured  by  the  quantity 
of  water  carried  through  the  ditch  by  him,  and  should  the  ditch 
have  a  further  capacity,  it  may  be  used  by  such  owner.^s  Th-e 
right  to  the  use  of  a  private  ditch  may  also  be  acquired  by  the  acts 
of  the  owner,  amounting  to  an  estoppel.  So,  an  owner  of  an  irri- 
gation ditch  upon  the  public  land  of  the  United  States,  who,  with- 
out objection,  saw  others  enlarge  and  repair  his  ditch,  increase  its 
capacity,  take  up  lands  in  its  vicinity  which  could  only  be  irrigated 
through  his  ditch,  and  make  improvements  thereon  on  the  faith 
of  obtaining  water  through  his  ditch  to  the  extent  of  its  increased 

9  See  tenants  in  common  in  ditch,      tract.      We    are    dealing    with    those 
Sees.  1455-1458.  which  grow  out  of  this  contract,  bear- 
See,  also,  Yunker  r.  Nichols,  1  Colo.      ing  in  mind  that  'all   rights   are   re- 

551,  8  Morr.  Min.  Eep.  64;   Stewart  served  to  the  appellee  which  are  not 

V.  Stevens,  10  Colo.  440,  15  Pao.  Bep.  in  terms  granted  to  the  appellant." 

786;  Patterson  v.  Nurnberg,  17  Colo.  12  For  right  of  way  acquired  by  pre- 

App.  223,  68  Pac.  Bep.  134.  .  scription,  see  Sees.  1045,  1046. 

10  Eogers  v.  Eiverside  etc.  Co.,  132  See,  also,  Bashore  v.  Mooney,  4  Cal. 
Cal.    9,    64   Pae.    Bep.    95;    Smith   v.  App.  276,  87  Pac.  Eep.  553. 
Stearns  Banchos  Co.,  132  Cal.  178,  64  13  Smith  v.'  Hamshire,  4  Cal.  App. 
Pac.  Eep.  261,  716.  8,  87  Pac.  Bep.  224;  Abbott  v.  Pond, 

11  Consolidated  C.  Co.  r.  Mesa  C.  142  Cal.  393,  396,  76  Pae.  Eep.  60. 
Co.,  177  U.  S.  296,  44  L.  Ed.  777,  20  "One  may  acquire  a  prescriptive 
Sup.  Ct.  Eep.  628;  afSrming  Id.,  6  right  to  use  an  irrigation  ditch  to 
Ariz.  135,  53  Pae.  Bep.  575,  in  which  convey  a  limited  quantity  of  water  to 
it  is  said  in  the  opinion  of  the  Su-  his  land,  while  another  retained  the 
preme  Court  of  the  United  States:  right  to  use  the  ditch  for  his  own 
' '  We  need  not  stop  to  inquire  what  purposes  to  the  extent  of  the  remain- 
are  the  rights  of  separate  appropria-  ing  capacity. ' '  Bashore  v.  Mooney,  4 
Lors  of  water  in  the  absence  of  con-  Cal.  App.  276,  87  Pac.  Eep.  553. 
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capacity,  is  estopped  to  deny  the  right  of  such  parties  to  so  use 
such  ditch.i4 

§  990.  Ditches  and  canals — Bight  to  enjoy  easement — Construc- 
tion of  works. — Where  a  permanent  easement  has  once  been  ac- 
quired by  the  user  of  water  over  the  lands  of  another,  whether  it 
was  acquired  by  deed,i  executed  contract,^  prescription, 3  or  by  the 
exercise  of  the  power  of  eminent  ^omain,*  the  owner  thereof  has 
the  right  to  enter  the  premises  and  construct  the  ditch  and  canal, 
or  other  works,  for  which  the  easement,  was  acquired,  and  for  the 
purpose  of  keeping  them  in  repair.  This  right  to  enter  the  lands 
of  the  owner  for  the  purpose  of  construction  and  repair  are  inci- 
dental to  the  easement  itself,  and  are  called  by  some  of  the  authori- 
ties "secondary  easements."^  In  the  construction  of  a  ditch  or 
canal  the  original  route  as  planned  need  not  be  exactly  followed 
out,  if  no  further  injury  is  done  by  the  change.^  But,  upon  the 
other  hand,  where  there  would  be  any  material  further  injury  to 
the  land  by  a  change  from  the  original  plans,  either  by  a  different 
location,  width,  or  depth  of  the  ditch  or  canal,  a  new  easement  or 
right  of  way  must  be  acquired  to  conform  to  the  new  plans;  or,  if 
the  owner  of  the  original  right  goes  ahead  and  so  constructs  the 
works  according  to  the  new  plans,  he  will  be  liable  in  damages  for 
the  additional  injuries  to  the  land.'^  His  right,  in  other  words, 
in  an  easement  is  measured  by  the  terms  of  his  grant,  or  where  the 
supposed  original  grant  does  not  appear,  by  the  prescriptive  use.^ 
And  in  the  construction  of  the  works,  any  radical  changes 
from  the  original  plans,  either  in  the  location  or  the  size  of  the 
works,  which  add  an  increased  burden  upon  the  land  over  which 

14  Lehi  Irr.  Co.  v.  Moyle,  i  Utah,          7  For  changes  which  may  be  made, 

327,  9  Pae.  Eep.  867.  see  Sees.  856-873. 

1  See  Sees.  975-979.  See,  also,  McGuire  v.   Brown,   106 

2  See.  980.  ^*^-  ^^"j  ^^*''  ^^  ^^''-  ^P-  l"^";  ^^ 
■3  Sees.  1033-1058.  ^-  ^-  -*-   384;   Welty  v.  Gibson,  42 

4  Sees.  1059-1098.  ^°1°-  ^^'  ^^  ^^"^  ^P"  "^3;   Vestal 


5  Joseph  V.  Ager,  108  Cal.  517,  41 


T.  Young,  147  Cal.  715,  82  Pac.  Eep. 

381;     Weidensteiner    v.     Malley,     55 
Pae.  Eep.  422.  ^^^j^    ^g^  ^^^  p^^   ^^   ^^3 

6  Conger  y.  Weaver,  6  Cal.  548,  65  g  Joseph  v.  Ager,  108  Cal.  517,  41 

Am.  Eep.  528,  1  Morr.  Min.  Eep.  594.  pae.  Rep.  422;  Hargrave  v.  Cook,  108 

For  changes  which  may  be  made,  see  Cal.  72,  41  Pae.  Eep.  18,  30  L.  E.  A. 

Sees.  856-873.  390. 
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the  original  right  of  way  was  acquired,  will  compel  the  acquisition 
of  a  new  right  of  way  according  to  law.^  "Where  a  ditch  crosses 
another  ditch,  the  later  comer  must  so  construct  a  crossing  that  it 
will  not  interfere  with  the  prior  ditch.io  So,  it  is  held  that  even 
the  owner  of  the  land  across  which  an  easement  has  been  acquired 
for  a  right  of  way  for  a  ditch  has  a  right  afterward,  only  in  subordi- 
nation to  such  easement,  to  cross  it  with  a  pipe  line  or  flume  to 
utilize  on  one  side  of  the  ditch  constructed  on  the  easement  water 
developed  on  the  other  side.^^ 

§  991.  Easement  for  the  flow  of  water  in  natural  streams  over 
private  lands — Right  to  enjoy. — ^An  appropriator  of  the  waters  of 
a  natural  stream  flowing  through  the  public  domain  acquires  an 
easement  over  the  lands  through  which  the  stream  flows  for  the 
flow  of  the  water  to  his  point  of  diversion,  as  it  was  wont  to  flow 
when  he  first  made  the  appropriation.  ^  This  right  is  also  acquired 
as  against  the  subsequent  purchasers  of  the  lands  from  the  United 
States  and  their  grantees.  It  therefore  follows  that  an  appropri- 
ator has  the  implied  authority  to  do  all  that  is  necessary  to  secure 
the  enjoyment  of  such  an  easement.  He  therefore  has  the  right 
to  go  upon  the  lands  after  they  have  become  private  and  remove 
obstructions  from  the  bed  of  the  stream,  so  as  to  permit  the  water 
to  continue  its  flow  in  its  original  channel  to  the  head  of  his  ditch.2 

9  For  changes  which  may  be  made,  on  the  property  of  the  owners  of  the 

see  Sees.  856-873.  land  than  had  been  put  upon  it  by 

Where,    after    defendant    had    ac-  the  maintenance  of  the  old  dam.    Gree- 

quired    an    easement    over    plaintiff's  ley  Irr.  Co.  T.  Von  Trotha,  48  Colo, 

land  for  an  irrigation  ditch,  they  com-  12,  108  Pac.  Eep.  985. 

menced    the    construction    of   another  10  Jennison  v.  Kirk,  98  IT.  S.  453, 

ditch  some  distance  from  the  original  25  L.  Ed.  240,  4  Morr.  Min.  Eep.  504; 

one,  it  is  immaterial  to  the  plaintiff's  Hotchkiss  v.  Young,  42  Ore.  446,  71 

right  to   restrain   such  acts   that  the  Pac.  Eep.  324. 

land  taken  for  such  additional  ditch  11  Smith  etc.  Co.     v.  Colorado  etc. 

had  no  appreciable  value.     Vestal  v.  Co.,  34  Colo.  485,  82  Pae.  Eep.  940,  3 

Young,    147    Cal.    715,    721,    82   Pae.  L.  E.  A.,  N.  S.,  1148. 

Eep.  283,  381.  1  See  for  right  to  the  flow  of  water. 

See,  also.  Knight  v.  Cohen,  7  Cal.  Sees.  801-803. 

App.  43,  93  Pac.  Eep.  396.  2  Where  one  by  the  construction  of 

The  owners  of  a  right  to  maintain  his  ditch,  and  the  appropriation  and 

a  dam  have  no  right  to  rebuild  and  user  of  the  waters  of  a    stream,    ae- 

maintain  a  new  dam  in  such  a  way  as  quires  such  an  easement,  he  acquires, 

♦o  place  a  greater  servitude  or  burden  as  against  the  subsequent  purchasers 
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If,  from  natural  causes,  the  stream  becomes  obstructed  by  deposits 
of  gravel,  fallen  trees,  or  any  other  substance,  so  as  to  prevent  the 
■flow  of  the  water  to  the  head  of  the  appropriator's  ditch,  the  owner 
of  the  land  of  the  servient  tenement,  is  under  no  obligations  to 
remove  these  obstructions,  for  the  appropriator's  enjoyment  of  his 
right  to  the  water.  Hence  it  follows  that  the  duty  of  making  such 
repairs  and  removing  such  obstructions  essential  to  the  appropri- 
ator's enjoyment  of  the  easement  Revolves  entirely  upon  the  appro- 
priator  himself.  However,  in  the  exercise  of  this  right  to  remove 
obstructions  from  the  channel  of  the  stream  where  it  flows  through 
the  private  lands  of  others,  the  appropriator  must  do  so  in  as  rea- 
sonable and  proper  manner  as  possible,  and  perform  only  such  acts 
as  are  essential  to  his  enjoyment  of  the  water  without  injury  to  the 
land  or  damage  to  the  owner  of  the  land  through  which  the  stream 
flows.  As  held  in  one  case,  this  right  is  to  be  held  to  the  narrowest 
limits  compatible  with  the  enjoyment  of  the  easement,  which  is  the 
right  to  have  the  water  flow  as  it  was  wont  to  his  place  of  diversion.^ 
As  was  said  in  a  recent  Idaho  case :  *  "  There  can  be  no  doubt  of 
the  right  of  appellants  to  employ  such  means  as  may  be  necessary 
and  essential  to  keep  this  channel  clear  and  in  repair  for  the  pur- 
pose of  carrying  and  conveying  the  necessary  body  of  water  to  meet 
the  demands  of  their  appropriation.  This  right,  however,  must  be 
exercised  with  due  diligence  and  with  proper  respect  for  the  rights 
of  other  appropriators,  and  also  of  riparian  proprietors  as  indicated 
in  this  opinion."  5    And  the  one  attempting  to  remove  an  obstruc- 

of  the  United  States  as  complete  and  125  Am.  St.  Eep.  179,  14  Am.  &  Bng. 

perfect  a  right  to  maintain  his  diteh,  Ann.  Cas.  1136,  15  L.  E.  A.,  N.  S.,  992. 
and  have  the  water  flow  to,  in,    and  ' '  The  appropriator  took  the  water 

through  the  same,  as  though  such  right  with  the  right  to  have  the  stream  flow 

or    easement   had   vested   in    him   by  as  it  was  wont  to  flow,"  at  the  time 

grant.     Ware  v.  Walker,  70  Cal.  591,  he   made   the   appropriation.     Morris 

12   Pae.   Eep.   476;    Crisman   v.   Hei-  v.  Bean,  146  Fed.  Eep.  432;  Id.,  159 

derer,  5  Colo.  589.  Fed.  Rep.  651,  86  C.  0.  A.  519;  af- 

3  Crisman  v.  Heiderer,  5  Colo.  589 ;  firmed  in  221  XT.  S.  485,  55  L.  Ed. 
Natoma  etc.  Co.  v.  Hancock,  101  Cal.  821,  31  Sup.  Ct.  Eep.  703. 

42,   35  Pac.  Eep.   112,   35   Pae.  Eep.  One  who  owns  an  easement  over  the 

334,  101  Cal.  42,  31  Pac.  Eep.  112.  lands  of  another  has  a  right  to  enter 

4  Hutchinson  v.  Watson  Slough  on  the  land  to  keep  the  easement  in 
Ditch  Co.,  16  Idaho,  484, 101  Pae.  Eep.  repair,  but  aside  from  this  and  ana- 
1059,  133  Am.  St.  Eep.  125.  logons  purposes,  he  has  no   right  of 

5  See,    also,    City    of    Belleviie    v.  entry.    Pico  v.  CoUmas,  32  Cal.  578. 
Daly,  14   Idaho,  545,  94  Pae.  Eep.  1036, 
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tion  must  be  careful  not  to  exceed  his  rights,  for,  if  he  does  so,  he 
will  be  liable  as  a  trespasser.  This  is  the  rule  of  the  doctrine  of 
appropriation,  and  also  the  common  law  of  riparian  rights.  ^  How- 
ever, if  the  obstructions  are  placed  in  the  stream  by  the  land  owner, 
it  is  his  duty  to  remove  them,'^  or  provide  some  other  way  to  bring 
the  water  to  the  lands  of  the  appropriator  at  such  a  point  that  he 
may  have  the  full  use  thereof.* 


§  992.  Ditches  and  canals — Right  to  enjoy  easement — ^Right  to 
make  repairs. — Where  a  permanent  easement  has  once  been  ac- 
quired over  the  lands  of  another,  and  the  ditch  or  canal  has  once 
been  constructed,  the  owner  of  the  primary  easement  has  the  right, 
as  a  secondary  easement,  to  go  upon  the  lands  and  remove  obstruc- 
tions from  the  ditch,  and  to  make  other  repairs  necessary,  consistent 
with  th6  full  enjoyment  of  the  easement.  Such  a  right  or  easement 
carries  with  it  the  right  to  the  full  enjoyment  of  the  easement 
itself.  "The  express  or  implied  grant  of  an  easement  is  accom- 
panied by  certain  secondary  easements  necessary  for  the  enjoyment 


6  Miner  v.  Gilmour,  12  Moore  P.  0. 
0.  131,  7  Week.  Eep.  328,  14  Eng. 
Reprint  861;  Strong  v.  Benedict,  5 
Conn.  210;  Greenslade  v.  Halliday,  6 
Bing.  379,  4  Moore  &  P.  71,  8  L.  J. 
C.  P.  124,  where  one  having  a  right 
to  place  in  a  stream  an  obstruction 
composed  of  stones  and  a  board  to 
aid  in  irrigating  his  land,  fastened 
the  board  by  stakes,  thereby  giving  it 
a  permanent  character,  whereupon  the 
lower  owner  undertook  to  remove  the 
obstruction,  it  was  held  that,  while 
he  might  remove  the  stakes,  he  would 
be  liable  if  he  removed  the  board 
also. 

See,  also,  Bloodgood  v.  Ayers,  108 
N.  Y.  400,  15  N.  E.  Eep.  433,  2  Am. 
St.  Eep.  443;  Metealf  v.  Nelson,  8 
S.  D.  87,  65  N.  W.  Eep.  911,  59  Am. 
St.  Eep.'  746;  Darlington  v.  Painter,  7 
Pa.  55;  Hinkle  t.  Avery,  88  Iowa  47, 
55  N.  W.  Eep.  77,  45  Am.  St.  Eep. 
224;   Monroe  Mill  Co.  v.  Menzel,   35 


Wash.  487,  77  Pao.  Eep.  813,  70  L. 
E.  A.  272,  102  Am.  St.  Eep.  905. 

See,  also,  riparian  rights,  obstruc- 
tion of  stream.  Sec.  545. 

7  Harrington  v.  Demaris,  46  Ore. 
Ill,  77  Pac.  Eep.  603,  82  Pac.  Eep. 
14,  1  L.  E.  A.,  N.  S.,  756. 

See,  also,  for  injuries  from  obstruc- 
tions. Chap.  83. 

8  Though  a  dam  maintained  by  de- 
fendant interrupts  the  flow  of  the  wa- 
ter to  which  the  plaintiff  is  entitled, . 
defendant  need  not  remove  it,  where 
the  water  would  then  injure  his  land, 
so  long  as  he  adopts  other  means  to 
bring  the  water  •  to  the  plaintiff 's 
lands.  Harrington  v.  Demaris,  46  Ore. 
Ill,  82  Pac.  Eep.  14,  1  L.  E.  A.,  N. 
S.,  756,  on  rehearing,  modifying  Id., 
supra. 

See,  also,  Austin  v.  Chandler,  4  Ariz. 
346,  42  -Pac.  Eep.  483. 
See,  also,  Sees.  801-803. 
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of  the  principal  one. "  ^  As  was  defined  by  the  "Washington 
Court:  2  "The  term  'secondary  easement'  is  applied  to  the  right 
to  enter  and  repair  and  do  those  things  necessary  to  the  fuU  enjoy- 
ment of  an  easement  as  existing. ' '  3  The  right  to  preserve  the  flow 
of  water  in  the  ditch  also  extends  to  the  removal  of  obstructions 
from  the  natural  stream  from  which  the  water  is  taken.  This  right 
we  have  discussed  in  a  previous  section.*  But  these  secondary 
easements  must  be  exercised  only  when  necessary,  and  in  such  a 
reasonable  manner  as  not  to  needlessly  increase  the  burden  upon 
the  servient  tenement.^  Such  an  easement  does  not  give  its  owner 
the  right  to  commit  a  trespass  upon  the  servient  tenement,  or  to 
exercise  the  use  of  the  easement  in  any  manner  which  happens  to 
suit  his  pleasure.®    The  location  of  the  ditch  can  not  be  changed, 


1  Gale  &  Whatley  on  Easements,  Am. 
Ed.,  215,  231;  Taylor  t.  Whitehead, 
2  Doug.  745j  99  Eng.  Keprint  475; 
Joseph  v.  Ager,  108  Cal.  517,  41  Pae. 
Eep.  422;  Hargrave  v.  Cook,  108  Cal. 
72,  41  Pae.  Eep.  18,  30  L.  E.  A. 
390;  Ware  v.  Walker,  70  Cal.  591,  12 
Pae.  Bep.  475;  McGuire  v.  Brown,  106 
Cal.  660,  670,  39  Pae.  Eep.  1060,  30 
L.  E.  A.  384;  Carson  v.  Gentner,  33 
Ore.  512,  52  Pae.  Eep.  506,  43  L.  E. 
A.  130;  EUis  v.  Pomeroy  Imp.  Co.,  1 
Wash.  572,  21  Pae.  Eep.  27;  Board 
ete.  V.  Hutchinson,  46  Ore.  57,  78  Pae. 
Eep.  1028 ;  Spear  t.  Cook,  8  Ore.  380 ; 
Burris  v.  People's  D.  Co.,  104  Cal.  248, 
37  Pae.  Eep.  922;  Weidenmueller  v. 
Stearns  Eanchos  Co.,  128  Cal.  623,  61 

•Pae.  Eep.  374;  United  States  ete.  Co. 
V.  Gallegos,  89  Fed.  Eep.  773,  32  0.  C. 
A.  470,  61  U.  S.  App.  13;  Pliekenger 
V.  Shaw,  87  Cal.  126,  25  Pae.  Eep.  268, 
11  li.  E.  A.  134,  22  Am.  St.  Eep.  234. 

2  White  Bros.  &  Crum  Co.  v.  Wat-' 
son,  64  Wash.  666,  117  Pae.  Eep.  497. 

3  See,  also,  SuUoway  v.  Sullovray, 
160  Cal.  508,  117  Pae.  Eep.  522 ;  Idaho 
Pruit  Land  Co.  v.  Great  Western  Beet 
Sugar  Co.,  18  Idaho,  1,  107  Pae.  Eep. 
989;  Knowles  v.  New  Sweden  Irr. 
Dist.,  16  Idaho,  217,  101  Pae.  Eep.  81; 


Hard  v.  Boise  City  etc.  Co.,  9  Idaho, 
589,  76  Pae.  Eep.  331,  65  L.  E.  A. 
407. 

But  see  O'Maia  v.  Jensma'^  143 
Iowa,  297,  121  N.  W.  Eep.  518,  where 
it  was  held  that  if  a  diteh  was  eon- 
strueted  by  agreement  of  persons  and 
reeognized  as  a  water  way,  neither 
person  would  be  eompeUed  to  clear  it 
of  rubbish,  but  either  person  might 
do  so. 

4  See  See.  991. 

•  The  right  to  keep  a  ditch  in  repair 
also  applies  to  drainage  ditches.  Eob- 
erts  V.  Eoberts,  55  N.  Y.  275. 

5  Gale,  Easements,  p.  235 ;  Hargrave 
V.  Cook,  108  Cal.  72,  41  Pae.  Eep.  18, 
30  L.  E.  A.   390. 

"This  easement  must  be  used  by 
them  in  such  a  manner  as  to  impose 
as  little  damage  to  the  servient  estate 
as  possible."  Board  etc.  v.  Hutch- 
inson, 46  Ore.  57,  78  Pae.  Eep.  1028. 

See,  also,  Arthur  Irr.  Co.  v.  Strayer, 
50  Colo.  371,  115  Pae.  Eep.  724;  Mc- 
Guire v.  Brown,  106  Cal.  660,  670,  39 
Pae.  Eep.  1060,  30  L.  E.  A.  384. 

See,  also.  Sec.  993,  and  cases  cited. 

6  In  Pico  V.  Colimas,  32  Cal.  578, 
where  the  owner  of  an  easement  for  a 
ditch  entered  upon  the   land  of  an- 
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neither  can  it  be  enlarged,  if  it  will  cause  an  additional  burden  upon 
the  servient  estate  to  its  material  injury.''  But,  in  general,  it  may 
be  said  that  the  right  of  way  for  a  ditch  or  canal  for  the  purpose 
of  conducting  water  over  the  land  of  another  also  includes  the  right 
to  keep  the  ditch  in  such  condition  that  it  will  perform  the  service 
for  which  it  was  constructed.^  The  owner  of  the  easement  can  not 
be  interfered  wifii  by  the  land  owner  as  to  this  right  to  repair  or 
clean  out  the  ditch.  If  he  is  so  interfered  with,  an  injunction  will 
lie. 9  Neither  can  the  land  owner  destroy  the  lateral  or  subjacent 
support  to  the  ditch  to  which  the  owner  thereof  is  entitled.^'*  But 
the  mere  right  to  maintain  a  ditch  does  not  include  the  right  to  in 
any  manner  injure  the  servient  estate.  Therefore,  it  is  held  that 
the  mere  right  to  the  easement  and  the  right  to  maintain  the  ditch 
thereon  does  not  include  the  right  to  use  the  soil  adjoining  it  for 
the  purpose  of  repairing  the  ditch. ^^  Neither  can  the  ditch  owner 
so  use  his  easement  as  to  materially  interfere  with  the  ordinary  use 
of  the  land  by  the  land  owner.12  And  should  injury  result  from 
the  ordinary  use  of  the  land  by  the  land  owner,  either  to  the  ditch 
or  otherwise,  it  is  the  duty  of  the  ditch  owner  to  enter  the  land  and 


other  and  threw  down  a  gate  which 
the  latter  had  placed  in  the  ditch  to 
divert  water  for  his  own  use,  the 
Court  held  that,  as  ancillary  to  the 
reasonable  enjoyment  of  the  plain- 
tifE's  easement  he  had  a  right  to  enter 
upon  the  upper  proprietor's  land  for 
the  purpose  of  keeping  the  ditch  in 
repair  and  free  it  from  obstructions 
prejudicial  to  the  easement,  but  that 
if  the  enjoyment  of  the  easement  was 
not  impaired  by  the  gate  there  was 
no  right  to  enter  upon  the  land  own- 
er's premises  to  remove  it. 

See,  also,  Fitzell  v.  Leaky,  72  Cal. 
477,  14  Pae.  Rep.  l|g ;  San  Fran- 
cisco V.  Calderwood,  31  Cal.  585,  91 
Am.  Dec.  542;  Durfee  v.  Garvey,  78 
Cal.  546,  21  Pac.  Eep.  302. 

7  For  changes  which  may  be  made, 
see  Sees.  856-873. 

See,  also,  Mesnager  v.  Englehardt, 
108  Cal.  68,  41  Pac.  Eep.  20;  Clear 
Or.  etc.  Co.  v.  Kilkenny,  5  Wyo.  38, 


36  Pac.  Eep.  819;  Burris  v.  People's 
D.  Co.,  104  Cal.  248,  37  Pac.  Eep. 
922,  where  it  is  held  that  repairs  may 
be  made  on  a  ditch  slightly  changing 
its  grade. 

s  See  cases,  supra. 

9  Stufflebeem  v.  Adelsbach,  135  Cal. 
221,  67  Pac.  Eep.  140. 

10  Gregory  v.  Nelson,  41  Cal.  278, 
12  Morr.  Min.  Eep.  124;  Lorenz  v. 
Waldron,  96  Cal.  243,  31  Pac.  Eep. 
54;  McMenomy  v.  Baud,  87  Cal.  139, 
26  Pac.  Eep.  795. 

Where  in  granting  a  right  of  way 
a  later  ditch  crosses  one.  constructed 
earlier,  the  latter  claimant  must  ad- 
just the  crossings  so  as  not  to  inter- 
fere with  the  prior  ditch.  Jennison 
V.  Kirk,  98  U.  8.  453,  25  L.  Ed.  240, 
4  Morr.  Min.  Eep.  504. 

11  Thompson  v.  Uglow,  4  Ore.  369. 

12  See  duty  of  ditch  owner  to  re- 
pair ditch,  See.  993. 
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take  such  steps  to  protect  the  ditch  or  other  works  from  such  injury 
as  are  reasonably  necessary.^^ 


Ditches  and  canals — Duty  to  keep  works  in  repair. — As 
is  the  general  rule  of  easements,  not  only  has  the  owner  of  the  right 
of  way  for  a  ditch  or  canal  over  the  lands  of  others  the  right  to 
enter  upon  those  lands  in  order  to  remove  obstructions  to  the  flow 
of  the  water  and  to  make  repairs,  1)ut  it  is  his  duty  to  keep  the  ditch 
or  canal  in  repair,  both  in  order  for  himself  to  have  the  full  enjoy- 
ment of  the  easement  as  well  as  to  prevent  injuries  to  the  land 
owner.  1  As  was  held  in  a  recent  Idaho  case,  as  a  general  principle 
of  law,  it  is  the  duty  of  an  individual,  or  the  public,  entitled  to  an' 
easement  or  right  of  way  over  the  lands  of  another  to  keep  up, 
maintain,  and  protect  such  easement  or  right  of  way,  and  the  pre- 
sumption as  to  such  duty  and  obligation  arises  as  one  of  law;  and 
where  it  is  sought  to  maintain  an  action  on  the  theory  that  such 
duty  rests  upon  the  owner  of  the  fee,  it  is  necessary  for  the  plaintiflE 
to  plead  and  prove  the  facts  from  which  such  duty  or  obligation 
arises.2  Therefore,  as  far  as  injuries  to  his  own  rights  are  con- 
cerned from  his  failure  to  receive  the  water  to  which  he  is  entitled, 
or  from  injuries  to  his  ditch  caused  by  the  ordinary  use  of  the  land 
by  the  land  owner,  it  is  the  ditch  owner's  duty  to  repair  such  dam- 
ages at  his  own  expense,  and  also  to  take  such  precautions  necessary 
against  the  repetition  of  such  injuries  as  may  be  consistent  with  his 
right  to  the  enjoyment  of  the  easement,  and  also  to  the  right  of  the 

IS  KeUer  v.  Fink,  103  Cal.  17,  37  104  Cal.  49,  37  Pae.  Eep.  777,  38  Pac. 

Pae.   Eep.   411;    City   of  Bellevuei  v.  Eep.   39    where    it    is    said:     "The 

Daly,  14  Idaho,  545,  94  Pae.  Eep.  1036,  grantee  or  owner  of  an  easement  is 

15  L.  E.  A.,  N.  S.,  992.  bound  to  keep  it  in  repair,  and  this 

See,  for  duty  of  ditch  owner,  Sec.  applies  as  well  to  water  ditches  as  to 

993.  private  ways." 

1  For  the  right  to  enjoy  the  ease-  The   burden   of   keeping   the   ditch 
ment,  see  Sees.  990-992.  clear    rests    ugon    the    owner    of    the 

2  City  of  Bellevue  v.  Daily,  14  Idaho,  easement.     Durf  ee  v.  Garvey,  78  Cal. 
545,  94  Pac.  Eep.  1036,  15  L.  E.  A.,  546,  21  Pac.  Eep.  302. 

N.  S.,  992;  Fraler  v.  Sears  etc.  Co.,  See,  also,  Goddard    on    Easements, 

12  Cal.  556,  77  Am.  Dec.  562;  Eich-  285;   Gale  &  W.  on  Easements,  215; 

ardson  v.  Kier,  34  Cal.  63,  37  Cal.  263,  Prescott  v.  WiUiams,  5  Mete.  429,  39 

91  Am.  Dec.  681,  4  Morr.  Min.  Eep.  Am.  Dee.   688;    Thomas   v.   Blainsell, 

612;   Quinlan  v.  Noble,  75  Cal.  250,  25  Nev.  223,  58  Pae.  Eep.  903. 
17  Pac.  Eep.  69;  Bean  t.  Stoneman, 
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land  owner  to  the  ordinary  enjoyment  of  his  land.  And  in  this 
connection  it  may  be  stated  that,  as  a  general  proposition,  every 
man  has  a  right  to  the  natural  and  ordinary  use  and  enjoyment  of 
his  own  property,  and  if,  while  lawfully  in  such  use  and  enjoyment, 
without  negligence  or  malice  on  his  pai"t,  an  unavoidable  loss  occurs 
to  his  neighbor,  it  is  "damnum  absque  injuria," ■  ior  the  rightful 
use  of  one 's  own  land  may  cause  damage  to  the  other  without  legal 
wrong.3  This  rule  has  been  applied  to  cases  where  the  cattle  of  the 
land  owner  injured  the  ditch ;  and  it  is  held  that  the  burden  of  keep- 
ing the  ditch  clear,  where  the  sides  are  caved  in  by  the  tramping 
of  cattle,  rests  upon  the  owner  of  the  easement,  and  that  he  has 
the  right  to  enter  the  land  and  protect  the  ditch  or  works  from  such 
injuries.*  But  in  Oregon  it  was  held  that  the  owner  of  sheep  can 
be  held  in  damages  for  injuries  to  an  unf enced  ditch  running  across 
the  public  commons  by  reason  of  the  sheep  going  onto  the  same, 
and  in  the  absence  of  proof  that  they  were  purposely  or  negligently 
driven  thereon.  ^ 

Upon  the  other  branch  of  the  subject,  the  ditch  owner  is  in  duty 
bound  to  keep  the  ditch  or  canal  in  such  repair  as  will  prevent  un- 
necessary injury  to  the  land  of  the  owner  or  to  others  interested  in 
the  land,  or  in  the  distribution  of  the  water  from  the  ditch.  And 
the  rule,  as  stated  above,  that  every  man  has  the  right  to  the  natural 
and  ordinary  use  and  enjoyment  of  his  own  property,  must  also  be 
taken  in  connection  with  another  general  rule  that  every  person 
shall  so  use  and  enjoy  his  property,  however  absolute  and  unquali- 
fied his  title,  that  his  use  of  it  shall  not  be  injurious  to  the  equal 
enjojonent  of  others  having  an  equal  right  to  the  enjoyment  of 
their  property,  nor  injurious  to  the  rights  of  the  public.  ^  This 
rule  is  especially  true  in  the  case  of  easements,  where  two  or  more 

s  Beach  on  Injunctions,  Sec.   1112,  4Durfee  v.  Garvey,  78  Cal.  546,  21 

note  1.  Pae.   Kep.   302;    Keller  v.   Fink,   103 

See,  also,   Barnard  v.   Shirley,   135  Cal.  17,  37  Pao.  Bep.  411. 

Ind.  547,  34  N.  B.  Eep.  600,  35  N.  5  Bileu  v.   Paisley,   18   Ore.   47,   21 

E.   Eep.    117,   24  L.   E.   A.   568,   41  Pae.  Eep.  934,  4  L.  E.  A.  840. 

Am.  St.  Eep.  454 ;  Id.,  151  Ind.  160,  But  see  Swanson  v.  Groat,  12  Idaho, 

47  N.  B.  Eep.  671,  41  L.  E.  A.  737;  148,  85  Pac.  Eep.  384. 

Pennsylvania   Coal  Co.  v.   Sanderson,  6  People  v.  Truckee  Lum.  Co.,  116 

113  Pa.  126,  6  Atl.  Eep.  453,  57  Am.  Cal.  397,  48  Pae.  Eep.  374,  39  L.  E. 

Eep.    445;     Wolf    v.    St.  Louis    W.  A.  581,  58  Am.  St.  Eep.  183. 
Co.,  10  Cal.  541,  10  Morr.  Min.  Bep. 
636. 
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are  interested  in  the  same  property.  But  the  general  rule  is  the 
same,  that,  in  order  to  prevent  such  injuries,  it  is  the  duty  of  the 
ditch  owner  to  keep  the  ditch  in  repair,  unless  that  duty,  for  any 
reason,  contractual  or  otherwise,  has  shifted  to  the  land  owner,  in 
which  case  the  ditch  owner  must  show  such  fact.  Therefore,  if 
through  any  fault  or  neglect  of  the  owner  of  the  ditch  in  not 
properly  managing  and  keeping  it  in  repair,  the  water  overflows 
or  breaks  through  the  banks  of  the  ditch  and  injures  the  lands  or 
property  of  others,  either  by  washing  over  the  soil,  covering  the 
soil  with  sand,  flooding  crops,  or  doing  any  other  injury  to  others, 
the  law  holds  him  responsible  for  his  negligenee.''^  And  in  this 
respect  it  makes  no  difference  whether  the  ditch  owner  or  the  owner 
of  the  lands  who  was  injured  has  the  prior  right  of  title.  The 
ditch  owner  is  bound  in  the  construction  and  maintenance  of  his 
dam,  ditches,  and  other  works  to  so  construct,  maintain,  and  repair 
them  as  discreet  and  prudent  men  ordinarily  do,  or  should  do,  in 
such  cases,  where  their  own  interests  are  to  be  affected.* 

The  rule  that  the  duty  of  making  repairs  is  upon  the  owner  of 
the  ditch  is  even  enforced  where  injuries  result  to  the  users  of  the 

7  In  Eiehardson  v.  Kier,  34  Cal.  63,  obstruct  the  flow  of  the  water  so  as 

37  Cal.  263,  91  Am.  Deo.  681,  4  Morr.  to  cause  it  to  flow  back  and  injure 

Min.  Rep.  612,  it  is  stated:     "He  is  the    plaintiff,    nor    can    they    enlarge 

bound  to  keep  it  in  good  repair,   so  their  ditch  or  increase  the  flow  of  the 

that  the  water  wUl  not  break  through  water  therein  to  the  plaintiff's  dam- 

or  overflow  its  banks,  and  destroy  or  age,  or  in  any  manner  so  operate  or 

damage  the  lands  of  other  parties."  use    their    ditch    as    to    render    it    a 

See,  also,  Hoffman  ▼.  Tuolumne  etc.  nuisance,  or  unnecessarily  damage  the 

Co.,   10   Cal.  413 ;   Wolf  T.   St.  Louis  servient  estate. ' '    Board  etc.  v.  Huteh- 

etc.  Co.,  10  Cal.  541,  10  Morr.  Min.  inson,  46  Ore.  57,  78  Pao.  Eep.  1028. 

Rep.  636 ;  Turner  v.  Tuolumne  W.  Co.,  8  Hoffman  v.  Tuolumne  etc.  Co.,  10 

25  Cal.  397,  1  Morr.  Min.  Rep.  107;  Cal.  413;  Wolf  v.  St.  Louis  etc.  Co., 

Robinson  v.  Black  Diamond  Coal  Co.,  10  Cal.  541,  10  Morr.  Min.  Rep.  636. 

50   Cal.  460;  Darst  v.  Bush,  14  Cal.  The  easement  must  be  exercised  in 

81;   Campbell  v.  Bear  River  etc.  Co.,  a  reasonable  and  proper  manner  and 

35  Cal.  697;   Mathews  v.  Kinsell,  41  without   damage   to   the   land   owner. 

Cal.  512;  Jenkins  v.  Hooper  Irr.  Co.,  Ware  v.  Walker,  70  Cal.  591,  12  Pac. 

13  Utah,  100,  44  Pac.  Rep.  829;  Eog-  Rep.  475. 

ers  V.  West  Riverside,  350-Iuch  Water  See,  also,  Joseph  v.  Ager,  108  Cal. 

Co.,  —  Cal.  App.  — ,  124  Pac.  Hep.  517,  41  Pac.  Rep.  422;    Hargrave  v. 

447.  Cook,  108  Cal.  72,  41  Pac.  Eep.  18, 

"They  can  not  negligently  or  care-  30  L.  E.  A.  390. 
lessly  permit  the  ditch  to  fill  up  and 
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water  of  the  ditch  from  impurities  from  the  cattle  of  the  land 
owner.  Therefore,  it  was  held  in  a  recent  Idaho  case  that  the 
fact  that  a  municipality  uses  the  water,  which  runs  through  a  ditch 
constructed  over  the  lands  of  another,  does  not  of  itself  entitle  the 
municipality  to  maintain  an  action  against  the  owner  of  the  land 
for  a  perpetual  injunction  restraining  him  from  allowing  his  cattle 
to  feed  and  graze  in  the  field  along  the  banks  of  the  ditch,  and  to 
cross  over  the  same  or  wade  through  the  waters  thereof,  but  that 
in  such  case  the  primary  duty  of  fencing  or  protecting  the  ditch 
and  the  waters  therein  from  impurities  rested  upon  the  owner  of 
the  easement  and  not  upon  the  owner  of  the  land.®  However,  in 
Colorado  it  was  held  that  where  the  ditch  owner  negligently  allowed 
the  ditch  to  enlarge  so  that  the  stock  of  one  using  the  land  for 
pasture,  holding  under  a  license  from  the  land  owner,  was  lost  by 
miring  therein,  the  ditch  owner  was  not  liable  to  the  owner  of  the 
stock  for  such  loss.^" 

9  City  of  Bellevue  T.  Daly,  14  Idaho  546,  21  Pac.  Eep.  302 ;  Keller  v.  Fink, 

545,  94  Pao.  Eep.  1036,  15  L.  E.  A.,  103  Cal.  17,  37  Pac.  Eep.  411;  Bileu  ▼. 

N.  S.,  992,  125  Am.  St.  Eep.  179,  14  Paisley,  18  Ore.  47,  21  Pac.  Eep.  934, 

Am.  &  Eng.  Ann.  Caa.  1136.  4  L.  E.  A.  840;  Messenger  t.  Gorden, 

See,  also,  for  injury  to  ditches  from  15  Colo.  App.  429,  62  Pao.  Eep.  959. 
cattle,  Sec.  1678.  10  Messenger  v.  Gorden,    15    Colo. 

See,  also,  Durfee  t.  Garvey,  78  Cal.  App.  429,  62  Pao.  Bep.  959. 
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i    994.  Scope  of  chapter. 

S    995.  Sale  or  conveyance  of  water  rights. 

I   996.  Formalities  necessary  for  the  transfer  of  a  water  right — Must  be 

by  deed.  * 

§    997.  Parol  sale  of  water  rights. 

§    998.  Sale  of  a  water  right  by  parol  executed  contract  for  a  consideration. 
§    999.  Parol  sale — Grantee  takes  as  an  appropriation  by  diversion. 
§  1000.  Parol  sale  of  water  right  with  other  improvements  of  settler  upon 

relinquishment  of  claim. 
§  1001.  Sale  of  water  rights  by  transfer  of  stock  in  corporation — Pledge  of 

stock. 
1 1002.  Sale  of  land,  reserving  the  water  rights. 
§  1003.  Sale  of  ditches,  or  other  works,  and  easements  for  the  same. 
{  1004.  Sale  of  the  land  subject  to  the  easement  for  ditches  and  canals, 

where  the  purchaser  had  notice. 
§  1005.  Water  rights — ^Appurtenances — In  general. 
§  1006.  Appurtenances — Sale  of  water  rights  with  land  when  specifically 

mentioned. 
§  1007.  Water  rights — ^Appurtenances — Intent  of  the  parties  as  affecting 

saJe  of — Terms  of  deed. 
§  1008.  Water  rights — Appurtenances — Intent  of  the  parties  as  affecting 

the  sale  of — When  the  deed  is  silent. 
§  1009.  Appurtenances — Sale  of  water  rights  when  included  in  the  word 

"appurtenances." 
§  1010.  Appurtenances — Sale  of  water  rights  when  not  described  or  in- 
cluded in  word  "appurtenances." 
§  1011.  Water  rights — ^When  in  fact  appurtenances  to  land — Where  water 

is  used  for  irrigation. 
1 1012.  Water    rights — When    in    fact    appurtenances — ^Water    used    for 

mining. 
§  1013.  Water  rights — When  in  fact  appurtenances — Water  used  by  mills. 
§  1014.  Appurtenances — Rule  where  the  land  is  subdivided. 
§  1015.  A  water  right  is  not  an  inseparable  appurtenance  to  land. 
§  1016.  A  water  right  should  not  be  an  inseparable  appurtenance  to  land. 
§  1017.  Appurtenances — Ditches  and  canals  when  appurtenant  to  land. 
§  1018.  Appurtenances— Water  right  appurtenant  to  ditch,  or  ditch  to  water 

right. 
§  1019.  Mortgages — The  ahenation  of  water  rights,  ditches,  and  other  works 

by  means  of. 

1 1020.  Mortgages — After  acauired  water  rights  as  affected  by. 

1 1021.  Mechanics'  liens — To  what  property  they  attach. 
§  1022.  Precedence  of  mechanics'  liens  over  mortgages. 
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§  1023.  Vendors'  liens — Liens  for  furnishing  water  supply. 

§  1024.  Executions — Sale  of  water  rights,  ditches,  and  other  works  by 
means  of. 

§  1025.  Leasing  water  rights  with  land. 

f  1026.  Leasing  or  renting  water  rights  without  land  by  consumers. 

1 1027.  Sale  of  part  of  right — Surplus  water  can  not  he  sold. 

S  1028.  Licensing  or  loaning  the  use  of  water  without  land  by  consumers — 
"Doubling  up" — Rotation. 

{ 1029.  Sale  and  transfer  of  riparian  rights — ^As  between  the  parties  to  the 
grant. 

S  1030.  Sale  of  riparian  rights — When  grantee  may  transfer  use  to  non- 
riparian  lands. 

J  1031.  Changes  which  the  purchaser  may  make,  where  the  right  is  by 
appropriation. 

§  1032.  Sale  of  water  after  diversion. 

§  994.  Scope  of  chapter. — ^In  preceding  chapters  we  treated  the 
subject  of  the  acquisition  of  the  right  to  the  use  of  water,  or  what  are 
commonly  called  ' '  water  rights. ' '  ^  "We  also  have  treated  the  sub- 
ject of  the  acquisition  of  rights  of  way,  both  over  the  public  lands  ^ 
and  over  private  lands.  ^ 

In  the  present  chapter  we  will  treat  the  subject  of  the  sale  and 
alienation  of  water  rights  and  rights  of  way  after  these  rights  have 
been  once  acquired.  We  will  show  that  these  property  rights  may 
be  sold,  conveyed,  and  transferred  by  the  owners  thereof,  either 
together  or  separate  and  apart  from  each  other,  or  with  certain 
lands  as  appurtenances  thereto.*  We  will  show  that  the  title  to 
a  right  of  way,  together  with  the  ditch  or  canal  already  constructed 
thereon,  and  the  title  to, a  water  right  may  be  acquired  by  adverse 
user  amounting  to  prescription,  as  against  the  rights  of  the  person 
who  originally  acquired  the  right  of  way,  or  the  rights  of  the  origi- 
nal appropriator  of  the  water,  or  their  grantees.^ 

Water  rights  and  ditches  and  canals  used  in  connection  therewith 
may,  imder  certain  conditions,  be  acquired  by  the  exercise  of  the 
power  of  eminent  domain.^    These  rights  may  also  be  mortgaged 

1  For  the  appropriation  of  water,  s  For  the  acquisition  of  rights  of 
see  Chap.  38,  Sees.  706-732.                         way  over  private  lands  by  preserip- 

2  For    rights    of    way    over    public      tion,  see  Sees.  1033-1058. 

lands,  see  Sees.  927-971.  «  For  the  acquisition  of  a  right  of 

3  For  rights  of  way  over  private  way  over  private  lands  by  eminent  do- 
lands,  see  Sees.  972-993.  main,  see  Sees.  1059-1098. 

4  For  appurtenances,  see  Sees.  1005- 
1014. 

Ill— Kin.  on  Irr. 
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and  the  mortgage  foreclosed  and  the  property  sold,  and  thus  title 
may  be  acquired  in  this  manner.''' 

A  mechanic's  lien  for  labor,  in  certain  instances,  wiU  attach  to 
property  rights  of  this  nature,  and  the  lien  may  also  be  foreclosed 
and  the  property  sold  under  the  decree  of  Court.*  These  rights 
are  also  subject  to  judgment  liens,  and  are  also  subject  to  the  levy 
and  sale  for  money  judgments  acquired  in  the  ordinary  manner. 

In  fact,  in  this  chapter  we  will*endeavor  to  show  that  property  of 
this  nature  is  not  exempt  from  any  sale,  conveyance,  or  alienation 
to  which  any  other  real  property  is  subject,  and  that,  generally 
speaking,  the  method  pursued  in  these  transactions  is  the  same  as 
that  pursued  in  similar  transactions  for  other  real  property.  The 
sale  of  water  rights  by  companies  and  corporations  will  be  more 
thoroughly  discussed  when  we  come  to  that  subject.^ 

§  995.  Sale  or  conveyance  of  water  rights. — ^A  water  right,  or 
the  right  to  the  use  of  a  certain  amount  of  water  for  a  beneficial 
purpose,  acquired  under  the  Arid  Eegion  Doctrine  of  appropria- 
tion, i  being  a  property  right  of  the  highest  order,^  is  subject  to 
the  sale  and  transfer  of  the  same  as  is  any  other  species  of  prop- 
erty. Being  an  independent  property  right,  based  upon  the  prior 
appropriation  of  water,  and  consummated  and  perpetuated  by  the 
continuous  application  of  the  water  to  any  beneficial  use  or  pur- 
pose,3  unless  otherwise  provided  by  statute,*  it  may  be  sold  and 
transferred  separate  and  apart  from  the  land  upon  which  it  was 
intended  to  be  used,  and  for  the  benefit  of  which  the  original  appro- 
priation was  made ;  and,  in  fact,  it  may  be  sold  independent  of  any 
land  or  interest  in  land.  Even  a  sale  or  transfer  of  the  whole  or 
any  part  of  the  appropriation  may  then  be  made,  either  in  con- 
nection with  or  separate  and  apart  from  the  land,  and  the  pur- 

7  See  Sees.  1019-1022.  s  For   the  appropriation   of  water, 

8  See  Sees.  1021,  1022.  see  Sees.  706-732. 

9  For  control  by  companies  and  cor-  For  the  purposes  for  which  water 
porations,  see  Chaps.  72-77.  may  be   appropriated,   see   Sees.   690- 

1  For  the  definition  of  a  water  right,      705. 

see  Sees.  758,  759.  4  For  the   discussion  of  the  recent 

For  Arid  Begion  Doctrine  of  appro-  codes  upon  the  subject,  see  Sees.  1015, 
priation,  see  Chap.  31,  Sees.  585-594.  1016. 

2  That  a  water  right  is  a  property 
right,  see  Sees.  768-771. 
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chaser  may  use  it  for  an  entirely  different  and  distinct  purpose. 
As  was  recently  held  by  the  Federal  Court:  "Possessory  rights 
on  the  public  domain  have  always  been  recognized  as  transferable, 
and  water  rights  can  be  transferred  like  other  property. "  ^  Again, 
the  water  right  may  be  sold  separate  and  apart  from  the  ditch  or 
canal,  by  the  means  of  which  it  was  formerly  utilized.  The  water 
right  and  the  right  of  way  and  the  ditch  or  canal  constructed 
thereon  may  be  sold  separately,  and  the  conveyance  of  the  one  does 


5  Thompson  v.  Pennebaker,  173  Fed. 
Eep.  849,  97  C.  C.  A.  591. 

See,  also,  McDonald  v.  Bear  Eiver 
ete.  Co.,  13  Cal.  220,  15  Cal.  145,  1 
Morr.  Min.  Eep.  626 ;  Barkley  v.  Tiel- 
eke,  2  Mont.  59,  4  Morr.  Min.  Eep. 
666. 

A  priority  to  the  use  of  water  is 
a  property  right,  which  is  the  subject 
of  purchase  and  sale,  and  its  charac- 
ter and  method  of  use  may  be  changed, 
provided  such  change  does  not  in- 
juriously affect  the  rights  of  others. 
Seven  Lakes  Ees.  Go.  v.  New  Loveland 
ete.  Co.,  40  Colo.  882,  93  Pac.  Eep. 
485. 

The  sale  of  a  water  right  confers 
upon  the  purchaser  all  the  rights  and 
privileges  acquired  by  his  vendor 
through  a  prior  appropriation  thereof. 
Callahan  v.  SuUivan,  9  Land  Dec.  6; 
Nevada  D.  Co.  v.  Bennett,  30  Ore.  59, 
45  Pac.  Eep.  472,  60  Am.  St.  Eep. 
777. 

See,  also.  Low  t.  Eizor,  25  Ore. 
551,  37  Pac.  Eep.  82;  Strickler  v.  Colo- 
.rado  Springs,  16  Colo.  61,  26  Pac.  Eep. 
313,  25  Am.  St.  Eep.  245;  Bates  v. 
HaU,  44  Colo.  360,  98  Pac.  Eep.  3; 
Drake  v.  Earhart,  2  Idaho  750,  23 
Pac.  Eep.  541;  Doyle  v.  San  Diego 
etc.  Co.,  46  Fed.  Eep.  709;  Middle 
Cr.  D.  Co.  V.  Henry,  15  Mont.  558,  39 
Pac.  Eep.  1054;  Daum  v.  Conley,  27 
Colo.  56,  59  Pac.  Eep.  753;  Oppen- 
lander  v.  Left  Hand  D.  Co.,  18  Colo. 
142,  31  Pac.  Eep.  854;  Arnett  v.  Liu- 


hart,  21  Colo.  188,  40  Pac.  Eep.  355; 
Gelswicks  v.  Todd,  24  Colo.  494, 
52  Pac.  Eep.  788;  Crippen  v.  Corn- 
stock,  17  Colo.  App.  89,  66  Pac.  Eep. 
1074;  Child  v.  Whitman,  7  Colo.  App. 
117,  42  Pac.  Eep.  601. 

A  sale  of  a  water  right  separate 
from  the  land,  whereby  the  right  is 
applied  to  other  lands,  may  be  made 
if  the  rights  of  others  are  not  in- 
fringed. Cache  La  Poudre  Irr.  Co. 
V.  Larimer  etc.  Co.,  25  Colo.  144,  53 
Pac.  Eep.  318,  71  Am.  St.  Eep.  123, 
affirming  8  Colo.  237,  45  Pac.  Eep. 
525. 

For  the  change  of  use  by  the  pur- 
chaser, see  Sec.  882. 

See,  also,  Millheiser  v.  Long,  10  N. 
M.  99,  61  Pac.  Eep.  Ill;  Johnston  v. 
Little  Horse  Cr.  Irr.  Co.,  13  Wyo. 
208,  79  Pac.  Eep.  22,  70  L.  E.  A. 
341,  110  Am.  St.  Eep.  986;  Ada 
County  Farmers'  etc.  Co.  v.  Farmers' 
C.  Co.,  5  Idaho  793,  51  Pac.  Eep. 
990,  40  L.  E.  A.  485;  Slosser  v.  Salt 
Eiver  etc.  Co.,  7  Ariz.  376,  65  Pac. 
Eep.  332;  Frank  v.  Hicks,  4  Wyo. 
502,  35  Pac.  Rep.  475,  1025;  Calkins 
V.  Sorosis  Fruit  Co.,  150  Cal.  426,  88 
Pac.  Eep.  1094;  McPhail  v.  Forney, 
4  Wyo.  556,  35  Pac.  Eep.  773;  Hard 
V.  Boise  City  etc.  Co.,  9  Idaho,  589,  76 
Pac.  Eep.  331,  65  L.  E.  A.  407;  Boise 
City  etc.  Co.  v.  Stewart,  10  Idaho,  38, 
77  Pac.  Eep.  25,  325;  Turley  v.  Fur- 
man,  N.  M.  ,  114  Pac.  Eep. 

278. 
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not  necessarily  include  the  other.  After  the  sale  the  right  may  be 
utilized  by  means  of  other  works  already  constructed  or  which 
Eiay  be  constructed.  ^  In  other  words,  the  exclusive  possessory  right 
to  divert  and  use  the  waters  of  a  natural  stream,  acquired  by  the 
prior  appropriation  of  the  same,  is  an  independent  property  right, 
and  may  be  sold,  conveyed,  and  transferred  either  by  an  independ- 
ent conveyance,  or  together  with  the  ditch  or  canal  by  the  means  of 
which  the  right  is  utilized,'^  and«either  with  or  without  the  land 
for  the  irrigation  of  which  the  water  was  appropriated,  or  the  par- 
ticular interest  or  .business  for  which  the  water  was  originally, 
used.8 

As  was  said  in  a  recent  "Wyoming  case  upon  the  subject  of  the 
right  of  the  appropriator  to  sell  his  water  right :  ' '  The  water  in 
the  stream  is  not  his  property,  but  his  right  to  use  that  water,  based 
upon  his  prior  appropriation,  for  beneficial  purposes,  is  a  property 
right,  and  as  such  is  capable  of  transfer. ' '  ^ 


6  Wold  V.  May,  10  Wash.  157,  38 
Pac.  Bep.  875;  Clifford  v.  Larrien,  2 
Ariz.  202,  11  Pac.  Bep.  397;  Bogers  v. 
Biverside  etc.  Co.,  132  Cal.  9,  64  Pae. 
Eep.  95. 

If  the  appropriator  owns  the  chan- 
nel of  the  stream,  he  may  sell  it  with- 
out the  water  right  and  vice  versa. 
Doyle  V.  San  Diego  etc.  Co.,  46  Ped. 
Eep.  709. 

"We  are  of  the  opinion  that  pos- 
sessory right  to  ditches  and  to  the 
use  of  water  may  each  have  an  ex- 
istence independent  of  each  other.  A 
ditch  may  be  conveyed,  reserving  the 
water  right,  or  the  water  right  may 
be  conveyed,  reserving  the  ditch."  Ada 
County  etc.  Co.  v.  Farmers'  Canal  Co., 
5  Idaho,  793,  51  Pae.  Eep.  990,  40 
h.  B.  A.  485,  citing  Kinney  on  Irr., 
1st  Ed.,  Sec.  224. 

7  For  the  sale  of  ditches  and  canals, 
see  Sec.  1003. 

8  For  the  right  of  the  purchaser  to 
elmnge  the  place  of  use  or  the  use, 
see  Sees.  872,  1031. 

9  Johnston  v.  Little  Horse  Cr.  Irr. 
Co.,  13  Wyo.   208,   79  Pae.  Bep.  22, 


70  L.  E.  A.  341,  110  Am.   St.  Eep. 
986. 

"The  right  to  water  acquired  by 
priority  is  the  subject  of  property,  and 
may  be  sold  and  conveyed."  Gould 
on  Waters,  See.  234. 

"The  exclusive  right  to  divert  and 
use  the  water  of  a  stream,  as  well  as 
the  ditch  or  other  structure  through 
which  the  diversion  is  effected,  may 
be  transferred  like  other  property,  or 
rights  analogous  to  property."  Pom. 
Bip.  Eights,  Sec.  58. 

See,  also,  Strickler  v.  Colorado  Sprs., 
16  Colo.  61,  26  Pae.  Eep.  313,  25  Am. 
St.  Bep.  245 ;  Ortman  v.  Dixon,  13  Cal. 
33;  People's  Ditch  Co.  v.  Fresno 
Canal  Co.,  152  Cal.  87,  92  Pac.  Eep.  , 
77;  Thompson  etc.  Co.  v.  Pennebaker, 
173  Fed.  Eep.  849,  97  C.  C.  A.  591; 
Fresno  Canal  Co.  v.  Park,  129  Cal. 
437,  62  Pae.  Bep.  87;  Barkley  v. 
Tieleke,  2  Mont.  59,  4  Morr.  Min.  Bep. 
666;  Fuller  v.  Swan  Biver  M.  Co., 
12  Colo.  12,  19  Pac.  Eep.  836,  16  Morr. 
Min.  Eep.  252 ;  Kidd  v.  Laird,  15  Cal. 
161,  76  Am.  Dec.  472,  4  Morr.  Min. 
Eep.  571 J   Smith  y.  O'Hara,  43  Cal. 
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A  co-owner  of  a  water  right  can  convey  his  own  interest  in  and 
to  the  same,  but  his  rights  extend  no  further ;  he  can  not  convey  so 
as  to  injuriously  affect  his  cotenants'  rights.  i°  Not  only  may  a 
water  right  be  sold  after  it  has  been  finally  perfected  or  consum- 
mated,^^ but  after  the  inception  of  a  right  has  been  properly  begun, 
the  inchoate  or  unperfected  right  may  be  sold,  and  the  purchaser 
will  succeed  to  the  right  of  priority  and  to  all  the  other  rights  of 
the  one  who  originally  instituted  the  appropriation.  It  then  de- 
volves upon  the  purchaser  to  complete  the  appropriation  in  a  rea- 
sonable time  and  to  comply  with  all  the  other  conditions  imposed 
by  the  law  of  appropriation.  12  But  in  Colorado  it  is  held  that 
where  one  canal  company  purchases  the  rights  from  another  canal 
company,  it  must  succeed  to  the  charter  rights  of  the  grantor  and 
prosecute  the  enterprise  under  the  same  franchise,  so  that  the  con- 
tinuation of  the  work  will  practically  be  the  same  enterprise.^^ 
And  when  a  valid  transfer  is  made  of  a  water  right  acquired  by 


371,  1  Morr.  Min.  Eep.  671;  McDon- 
ald V.  Bear  Eiver  ete.  Co.,  13  Cal. 
220,  1  Morr.  Min.  Eep.  626;  Id.,  15 
Cal.  145;  Dalton  v.  Bowker,  8  Nev. 
190;  Union  Water  Co.  v.  Crary,  25 
Cal.  504,  85  Am.  Dec.  145,  1  Morr. 
Min.  Eep.  196;  Middle  Cr.  D.  Co.  v. 
Henry,  15  Mont.  558,  39  Pae.  Eep. 
1054;  Frank  v.  Hicks,  4  Wyo.  502, 
35  Pae.  Eep.  475,  1025;  Drake  v.  Ear- 
liart,  2  Idaho,  750,  23  Pae.  Eep.  541; 

CantraU   v.    Sterling    Min.    Co.,   

Ore.   ,   122   Pae.  Eep.   42;    Mill- 

heiser  T.  Long,  10  N.  M.  99,  61  Pae. 
Eep.  Ill;  Hall  v.  Blaokman,  8  Idaho 
272,  68  Pae.  Eep.  19;  Eiekey  ete.  Co. 
"v.  MUler  &  Lux,  152  Fed.  Eep.  11,  81 
C.  C.  A.  207;  affirming  Id.,  146  Fed. 
Eep.  574. 

By  the  diversion  and  use  for  irri- 
gation, a  property  right  to  the  use 
of  waters  of  the  natural  streams  may 
be  acquired.  This  priority  is  a  prop- 
erty right,  and,  as  such,  is  subject 
to  sale  and  transfer.  Ft.  Morgan 
etc.   Co.   T.   South  Platte  D.   Co.,   18 


Colo.   1,  30  Pae.  Eep.  1032,  36  Am. 
St.  Eep.  259. 

10  Henderson  v.  Nichols,  67  Cal. 
152,  7  Pae.  Eep.  412;  Biggs  v.  Utah 
etc.  Co.,  7  Ariz.  331,  64  Pae.  Eep. 
494;  Eeed  v.  Spioer,  27  Cal.  58,  4 
Morr.  Min.  Eep.  330. 

See,  also,  for  rights  of  tenants  in 
common,  Chap.  73. 

11  For  the  consummation  of  an  ap- 
propriation, see  Sees.  725-728. 

12  For  reasonable  time  within 
which  to  complete  the  appropriation, 
see  Sees.  733-741. 

See  Wood  v.  Lowney,  20  Mont.  273, 
50  Pae.  Eep.  794. 

Where  a  person  who  initiated  the 
appropriation,  but  has  not  completed 
it,  transfers  the  possessory  title  to 
which  the  water  right  was  appurte- 
nant, his  successor  can  complete  the 
appropriation.  Nevada  D.  Co.  v.  Ben- 
nett, 30  Ore.  59,  45  Pae.  Eep.  472, 
60  Am.  St.  Eep.  777. 

IS  Colorado  etc.  Co.  v.  Eocky  Ford 
ete.  Co.,  3  Colo.  App.  545,  34  Pae. 
Eep.  580. 
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appropriation,  the  priority  of  the  original  appropriation  is  pre- 
served as  against  the  rights  of  others,  i*  But  where  the  inception 
of  a  right  has  begun  and  afterward  was  abandoned  or  forfeited  by 
the  original  appropriator,  all  rights  revert  to  the  public,  and  an  at- 
tempted sale  of  the  same  passes  nothing  to  the  purehaser.^s  In  other 
words,  there  must  be  something  to  sell.  As  was  said  in  a  recent 
Utah  case:  ^^  "The  mere  making  of  a  survey  and  posting  of  a 
notice  neither  conferred  nor  initiated  any  such  rights.  They 
therefore  had  no  such  'rights,  interest,  or  property'  as  were  subject 
to  sale,  assignment,  or  transfer.  All  that  they  had  to  sell  or  as- 
sign, or  make  over,  was  their  knowledge  and  information  in  respect 
of  the  canyon  and  the  river,  and  of  the  feasibility  of  an  appropria- 
tion and  diversion  of  unappropriated  waters  of  the  river  for  power 
and  irrigation  purposes,  and  the  field  notes,  maps,  and  drawings  of 
their  survey. " 

Not  only  may  the  sale  of  a  consummated  appropriation  be  made, 
but  also  one  may  be  made  where  the  right  is  inchoate  or  in  an  incom- 
plete condition.  And  if  the  purchaser  proceeds  ivith  the  necessary 
work  within  a  reasonable  time  to  finally  complete  the  appropriation, 
his  rights  will  relate  back  to  the  inception  of  the  title  of  his 
grantor.  In  other  words,  the  priority  of  the  grantor  will  be  pre- 
served.i'^  But,  upon  the  other  hand,  where  the  work  was  not  dili- 
gently pursued  by  the  grantor,  as  we  have  seen  from  the  cases  cited 
above,  the  grantor  has  nothing  to  convey,  and  the  deed,  as  far  as 
the  conveyance  of  any  rights  to  the  water  is  concerned,  is  null  and 
void. 

Under  the  recent  irrigation  or  water  codes  adopted  by  most  of 
the  Western  States,  a  sale  may  be  made  of  a  permit  by  the  State 
engineer  or  other  officer  authorized  to  issue  the  same  upon  certain 

14  Jacobs  V.  Lorenz,  98  Gal.  332,  33  For  the  abandonment  of  water 
Pao.  Eep.  119;   Smith  v.  O'Hara,  43      rights,  see  Sees.  1099-1112. 

Gal.  371,  1  Morr.  Min.  Eep.  671.  ^or  ^^^  forfeiture  of  water  rights, 

15  Golorado  etc.  Go.  v.  Eoeky  Ford      ^^^  ^^'^-  1118-1120. 

etc.   Go.,   3   Colo.   App.   545,   34  Pao.  "  ^°'^7  ^-  Hol^rook, Utah  -, 

Eep.  580;  Davis  v.  Gale,  32  Gal.  26,  ■^^^^f°'  f"^' -f?"  „         ..    ,„ 

„   ^  '       „„,     ,,,',.      „  17  Nevada  Ditch  Go.  v.  Bennett,  30 

9  Am.  Dee.  554,  4  Morr.  Mm.  Eep.  „        en     >c   u        t>         Ann    en    >. 

'  '^  Ore.   59,   45   Pac.   Eep.   472,   60   Am. 

604;    Kirman   v.   HunnewiU,    93    Gal.  gt.  Eep.  777 ;  Beekwith  v.  Sheldon,  154 

519,   29   Pac.   Eep.    124;    Stickney   v.  Cal.  393,  97  Pac.  Eep.  867;  Hough  v. 

Hanrahan,  7  Idaho,  424,  63  Pac.  Eep.  Porter,  51  Ore.  318,  95  Pac.  Eep.  732, 

189,  98  Pac.  Eep.  1083,  102  Pac.  Eep.  728. 
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conditions  prescribed  by  the  statute.     The  assignee  of  such  permit 
may  then  proceed  and  complete  the  appropriation.  ^8 


§  996.  Formalities  necessary  for  the  transfer  of  a  water  right — 
Must  be  by  deed. — ^As  we  have  discussed  in  a  preceding  section^  a 
water  right  is  a  species  of  real  property.^  It  therefore  follows 
that,  being  such  property,  sale  or  transfer  of  a  water  right  should 
follow  all  the  formalities  required  by  the  sale  or  transfer  of  any 
other  real  property.  Therefore,  it  is  the  general  rule  of  law  respect- 
ing such  transfers  that  they  are  within  the  statute  of  frauds,  and 
where  there  is  an  independent  sale  of  a  water  right,  the  transfer 
must  be  made  by  a  deed,  or  an  instrument  in  writing,  which,  to- 
gether with  the  possession  of  the  right,  will  be  construed  in  effect  to 
be  a  deed.2    And  any  contract  for  the  conveyance  of  a  water  right 


isWhalon  v.  North  Platte  etc.  Co., 
11  Wyo.  313,  71  Pac.  Rep.  995. 

For  statutes  upon  the  subject,  see 
Part  XIV. 

iSee  See.  769. 

2  Barkley  v.  Tieleke,  2  Mont.  59,  4 
Morr.  Min.  Rep.  666;  Kidd  v.  Laird, 
15  Cal.  161,  76  Am.  Dee.  472,  4  Morr. 
Min.  Rep.  571;  Smith  v.  O'Hara,  43 
Cal.  371,  1  Morr.  Min.  Rep.  671;  Mo- 
Donald  V.  Bear  River  etc.  Co.,  13  Cal. 
220,  15  Cal.  145,  1  Morr.  Min.  Rep. 
626;  Oneto  v.  Restano,  78  Cal.  374, 
20  Pac.  Rep.  743;  Id.,  89  Cal.  63,  26 
Pac.  Rep.  788;  Dorris  v.  Sullivan,  90 
Cal.  279,  27  Pac.  Rep.  216;  Hayes  v. 
Fine,  91  Cal.  391,  27  Pac.  Rep.  772; 
Griseza  v.  Terwilliger,  144  Cal.  456, 
77  Pac.  Rep.  1034;  Oliver  v.  Burnett, 
10  Cal.  App.  403,  102  Pac.  Rep.  223; 
Dalton  V.  Bowker,  8  Nev.  190;  Union 
"W.  Co.  V.  Crary,  25  Cal.  504,  85  Am. 
Dec.  145,  1  Morr.  Min.  Rep.  196;  Stan- 
islaus W.  Co.  V.  Bachman,  152  Cal. 
716,  93  Pae.  Rep.  858,  15  L.  R.  A.,  N. 
S.,  359. 

The  sale  is  complete  when  the  deed 
is  delivered  and  possession  given. 
Booth  V.  Chapman,  59  Cal.  149. 

See    Middle   Creek   etc.   D.   Co.    v. 


Henry,  15  Mont.  558,  39  Pae.  Rep. 
1054,  where  it  was  held  that  a  con- 
tract for  a  valuable  consideration 
transferring  water  rights  was  valid 
and  binding  between  the  parties,  with- 
out being  acknowledged  or  recorded, 
and,  where  accompanied  by  the  pos- 
session of  the  right,  was  valid  as  to 
third  persons. 

"In  this  State  it  is  regarded  as  an 
independent  right,  which  may  be  the 
subject  of  sale  and  conveyance,  but 
a  technical  transfer  is  essential  to 
vest  in  the  transferee  a  title  to  the 
water."  Child  v.  Whitman,  7  Colo. 
App.  117,  42  Pae.  Rep.  601. 

See,  also,  Burnham  v.  Freeman,  11 
Colo.  601,  19  Pac.  Rep.  761;  Strickler 
V.  Colorado  Springs,  16  Colo.  61,  26 
Pae.  Rep.  313,  25  Am.  St.  Rep.  245; 
Wyatt  V.  Larimer  etc.  Co.,  18  Colo. 
298,  33  Pae.  Rep.  144,  36  Am.  St. 
Rep.  280,  reversing  1  Colo.  App.  480, 
29  Pac.  Rep.  906;  Travelers'  Ins.  Co. 
V.  Childs,  25  Colo.  360,  54  Pac.  Rep. 
1020 ;  Daum  v.  Conley,  27  Colo.  64,  59 
Pac.  Rep.  753. 

But  see  Bloom  v.  West,  3  Colo. 
App.  212,  32  Pac.  Rep.  846. 

See,  also,  Fudickai  v.  East  Riverside 
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must  be  in  writing,  as  the  right  is  an  interest  in  real  estate,  and, 
therefore,  within  the  statute  of  frauds.^  There  are,  however,  certain 
exceptions  to  this  general  rule,  which  we  will  discuss  in  subsequent 
sections  of  this  chapter.* 

In  most  jurisdictions  the  necessity  for  a  seal  has  been  abolished 
by  statute;  but  where  the  distinction  between  sealed  and  unsealed 
instruments  stiU  exists,  the  seal  is  necessary.^  In  accordance  with 
the  general  rule  governing  the  sa^e  and  transfer  of  real  estate,  the 
deed  of  conveyance  must  be  ackaowledged  ^  in  order  to  entitle  it  to 
record,  and  must  be  recorded. '^    But  it  was  held  in  Montana  that 


Irr.  Dist.,  109  Cal.  29,  41  Pac.  Rep. 
1024;  Ada  County  etc.  Co.  v.  Farmers' 
C.  Co.,  5  Idaho  793,  51  Pao.  Rep.  990, 
40  L.  R.  A.  485;  MoGinness  v.  Stan- 
field,  6  Idaho,  372,  55  Pac.  Rep.  1020. 

A  water  right  in  Idaho  is  held  to 
be  real  estate,  and  must  be  conveyed 
as  real  estate;  and  it  can  not  be  con- 
veyed by  the  mere  handing  over  of  a 
permit  to  appropriate  water  to  a 
would-be  purchaser.  Gard  v.  Thomp- 
son,    Idaho,  ,  123  Pao.  Rep. 

497. 

The  interest  conveyed  by  an  irriga- 
tion company 's  deed  of  water  rights  is 
not  transferred  by  an  assignment  of 
the  deed.  Blakeley  v.  Ft.  Lyon  C. 
Co.,  31  Colo.  224,  73  Pac.  Rep.  249. 

aOneto  V.  Restano,  78  Cal.  374,  20 
Pac.  Rep.  748 ;  Id.,  89  Cal.  63,  26  Pac. 
Rep.  788;  Dorris  v.  Sullivan,  90  Cal. 
279,  27  Pao.  Rep.  216 ;  Hayes  v.  Fine, 
91  Cal.  391,  27  Pac.  Rep.  772;  Smith 
V.  O'Hara,  43  Cal.  371,  1  Morr.  Min. 
Rep.  671;  Johnson  v.  Sherman  Imp. 
Co.,  71  Neb.  452,  98  N.  W.  Rep.  1096; 
Bradley  v.  Harkness,  26  Cal.  69,  11 
Morr.  Min.  Rep.  389;  Lower  Kings 
etc.  Co.  V.  Kings  River  etc.  Co.,  60 
Cal.  408;  Griseza  v.  TerwilUger,  144 
Cal.  456,  77  Pac.  Rep.  1034,  where  it 
was  held  that  a  parol  sale  of  a  water 
light  operates  ipso  facto  as  an  aban- 
donment thereof. 

A  transfer  of  a  right  to  a  certain 


amount  of  the  waters  of  a  stream  for 
irrigation  purposes  is  an  agreement 
for  the  transfer  of  an  estate  in  real 
property,  within  the  statute  of  frauds. 
Churchill  v.  Russell,  148  Cal.  1,  82 
Pac.  Rep.  440. 

4  For  the  parol  sale  of  water  rights, 
see  Sees.  997-1000. 

5  Mattis  V.  Hosmer,  37  Ore.  523,  62 
Pao.  Rep.  17,  632;  Barkley  v.  Tie- 
leke,  2  Mont.  59,  4  Morr.  Min.  Rep. 
666;  Ortman  v.  Dixon,  13  Cal.  33; 
Middle  Cr.  D.  Co.  v.  Henry,  15  Mont. 
558,  39  Pao.  Rep.  1054. 

6  Middle  Cr.  D.  Co.  v.  Henry,  15 
Mont.  558,  39  Pac.  Rep.  1054. 

7  Stanislaus  W.  Co.  v.  Bachmait,  161 
Cal.  716,  93  Pac.  Rep.  858,  15  L.  *. 
A.,  N.  S.,  359,  holding  that  the  re- 
cording in  a  book  entitled  "Miscel- 
laneous Records,"  in  which  it  had 
been  the  custom  to  record  vrater  con- 
tracts and  like  agreements,  is  the 
proper  book  in  which  to  record  it,  so 
as  to  give  constructive  notice  thereof. 

See,  also,  Lyles  v.  Perrin,  119  Cal. 
264,  51  Pac.  Rep.  332;  Partridge  v. 
MoKinney,  10  Cal.  181,  1  Morr.  Min. 
Rep.  185;  Leavitt  v.  Lassen  Irr.  Co., 
157  Cal.  82,  106  Pao.  Rep.  404,  29  L. 
R.  A.,  N.  S.,  213,  in  which  it  was 
held  that  where  a  contract  of  convey- 
ance was  not  acknowledged  and  a  sub- 
sequent conveyance  by  proper  deed  was 
made  to  the  same  rights,  that  the  lat- 
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where  the  statute  providing  that  a  conveyance  of  real  estate  not 
duly  recorded  shall  be  void  as  to  the  subsequent  purchaser  of  such 
real  estate,  whose  conveyance  shall  be  first  duly  recorded,  an  appro- 
priator  of  the  water  is  not  such  a  purchaser,  within  the  terms  of  the 
statute,  and  a  prior  conveyance  of  a  water  right  is  valid  as  between 
the  parties  thereto,  and  is  also  valid  as  against  the  attempted  sub- 
sequent appropriation  of  the  water.'  The  sale  of  a  water  right  or 
ditch  is  completed  upon  the  delivery  of  the  deed  conveying  the  same 
and  the  possession  of  the  property  by  the  purchaser.^ 

In  general  it  may  be  said  that,  owing  to  the  loose  methods  by 
which  water  rights  were  sold  and  transferred,  and  the  general  lack 
of  record  of  the  claims  of  the  appropriators  of  waters  from  the 
natural  streams,  especially  as  to  the  early  rights,  it  is  the  tendency 
in  all  of-  the  States  by  legislation  to  require  that  transfers'  of 
this  nature  should  be  executed  in  a  more  formal  manner,  and 
that  the  deeds  of  transfer  be  recorded.  The  statutes  of  many 
of  the  States  also  require  that  all  claims  to  the  use  of  water 
should  be  of  record  in  some  public  office,  usually  the  State  engi- 
neer's office.^"  And  where  a  water  right  is  sold,  should  any  ques- 
tion arise  as  to  the  title  of  the  vendee,  he  must  connect  his  right  to 
the  water  with  the  rights  of  those  who  first  made  the  appropriation. 
He  must  also  give  notice  to  the  public  that  he  succeeds  to  the  rights 
of  the  original  appropriator.     This  can  only  be  done  by  deed  and 

ter  conveyance  would  hold.     And  the  State  engineer,  before  the  transfer  was 

Court   said:      "And   as   Purser   had  filed. 

made  a  subsequent  assignment  of  his  ^^  I^yles  '^-  Perrin,  119  Cal.  264,  51 

rights  under  this  very  contract  to  a  P^o.    Bep.    332,    where    the    plaintiff 

third   person   and   it   had   been    duly      ""^^^  ^  ««'=o°'i  «*!«  »*  ^  ^^t^'^  "gl"* 

J   ,    ,       ...,         1     1,4.  T  „„„; before   the    first   deed   was   recorded, 

recorded,  Leavitt's  undoubted  assign-  ,   ,,  i,    ^  ,  

'  t("     Turn  a      hairi      4-hn4-      ha     Trrn  a      ■««+      1in  Win      in 


ment  became  void."     Citing  Cal.  Civ. 


it  was  held  that  he  was  not  liable  to 
punitive  damages. 

Code,  Sec.  1214.  ^  purchaser  of  land  having  springs 

8  Middle   Cr.   D.   Co.   v.   Henry,   15  ^f  ^^^^^  thereon  takes  the  land  free 

Mont.  558,  39  Pae.  Bep.  1054.  from  all  claims  of  one  to  the  use  of 

In  Whalon  v.  North  Platte  etc.  Co.,  the  water  under  an  unrecorded  deed 

11   Wyo.   313,   71   Pac.   Bep.    995,   it  without  notice.     Powers  v.  Perry,  12 

was  held  that  an  instrument,  though  Cal.  App.  77,  106  Pac.  Bep.  595. 

not  acknowledged  or  recorded,  as  re-  »  Booth  v.  Chapman,  59  Cal.  149. 

quired  by  law,  was  sufBeient  to  pass  lo  Por  State  control,  see  Sees.  1337- 

title  between  the  parties,  and  was  also  1367. 

sufficient  as  against  one  who  had  filed  For    the    adjudication     of     water 

a     conflicting    application    with    the  rights,  see  Chaps.  78,  79. 
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the  recording  of  the  same,  in  which  case  the  right  of  the  grantee 
will  relate  back  to  the  date  of  the  inception  of  the  original  appro- 
priator's  title.  ^^  However,  a  recent  case  decided  by  the  Supreme 
Court  of  Colorado,  while  holding  to  the  rule  that  the  use  of  water 
for  irrigation  is  real  estate,  and  that  the  proper  method  of  convey- 
ing the  title  thereto  is  by  deed,  recognized  the  fact  that  since  many 
of  the  early  water  rights  acquired  by  appropriation  have  not  passed 
by  deed  from  the  original  appro|lriators,  held  that  parol  proof  of 
the  possession  and  use  of  a  water  right  is  prima  facie  evidence  of 
title.  12  ^s  to  the  amount  of  water  intended  to  be  conveyed  by 
deed,  the  terms  expressed  therein  must  govern,  in  the  absence  of 
fraud  or  mistake,  if  by  a  reasonable  construction  thereof  the  inten- 
tion of  the  grantor  can  be  ascertained.  If,  however,  the  language 
used  is  ambiguous,  the  circumstances  surrounding  the  making  of 
the  grant  may  be  considered.  ^^  In  the  ease  of  a  mutual  mistake 
or  fraud,  the  rights  of  the  respective  parties  may  be  determined 
in  an  action  brought  to  establish  prior  rights  to  the  water.i* 

§  997.     Parol  sale  of  water  rights. — A  water  right  b^ing  an  inter- 
est in  real  estate,  ^  any  sale  or  transfer  of  the  same  must  be  by  deed 

11  Smith  V.  O'Hara,  43  Cal.  371,  1      of  the  rights  of  the  parties  so  in  pos- 
Morr.  Min.  Eep.  671.  session  and  using  the  water."     Mc- 

Where,  in  a  suit  for  unlawful  di-  Lure  v.  Koen,  25  Colo.  284,  53  Pae. 

version   of   the   waters    of   a   stream,  Eep.  1058. 

plaintiff  claimed  by  right  of  an  earlier  See,  also,  Park  v.  Park,  45  Colo, 
appropriation,  and  the  evidence  showed  347,  101  Pae.  Eep.  406. 
that  although  the  water  was  used  to  13  As  the  words  "inch  of  water" 
irrigate  plaintiff's  land  before  defend-  have  not  acquired  any  fixed  technical 
ant  used  it,  but  where  plaintifiE  failed  meaning,  which  must  control  when 
to  connect  himself  in  interest  with  used  in  a  grant,  evidence  of  the  cir- 
those  who  first  cultivated  his  land  and  cumstances  surrounding  the  making 
appropriated  and  used  the  water  of  the  grant  must  be  considered.  Jack- 
thereon,  it  was  held  that  the  defend-  son  Mill  Co.  v.  Chandos,  82  Wis.  437, 
ant's  appropriation  was  the  earlier  one  52  N.  W.  Eep.  759;  Janesville  Cot- 
and  that  he  will  not  be  deprived  of  ton  Mills  v.  Ford,  82  Wis.  416,  52  N. 
the  water.  Chiatovich  v.  Davis,  17  W.  Eep.  764,  17  L.  E.  A.  564;  Emery 
Nev.  133,  28  Pao.  Eep.  289.  v.  Village  of  Three  Eivers,  78  Mich. 

12  Bates  V.   Hall,  44  Colo.  360,  98  438,  44  N.  W.  Eep.  401. 

Pae.  Eep.  3.  i*  South   Tule   etc.    Co.   D.    Co.   v. 

"The    open   and   notorious   posses-  King,    144    Cal.    450,    77    Pae.    Eep. 

sion  and  user  of  water  from  an  ir-  1032. 

rigation  canal  through  lateral  ditches  i  See  Sees.  768-770. 
is  constructive  notice  to  a  purchaser 
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or  an  instrument  in  writing,  as  being  within  the  statute  of  frauds,^ 
and  with  the  exceptions  hereafter  mentioned,  any  attempt  to  trans- 
fer an  independent  water  right  by  a  mere  parol  or  verbal  contract  ^ 
is  void  as  against  the  rights  of  appropriators  subsequent  to  the  in- 
ception of  the  right  attempted  to  be  transferred  and  prior  to  the 
date  of  the  attempted  transfer,  although  such  a  sale,  accompanied 
by  the  actual  possession  and  use  of  the  right,  may  be  good  as  between 
the  parties  to  the  agreement.  This  has  not  always  been  the  rule 
relative  to  parol  transfers  of  water  rights.  In  the  early  days,  be- 
fore the  Act  of  1866,*  and  during  the  period  when  the  title  to  either 
water  rights  or  mining  claims  was  only  that  of  possession,  the  mere 
possessory  right  to  the  use  of  water  was  sometimes  held  to  be  such 
a  right  that  it  was  considered  in  the  nature  of  personal  property, 
and  where  so  considered  it  was  held  that  it  might  be  sold  and  trans- 
ferred by  a  mere  parol  agreement.  It  is  even  embodied  in  some 
of  the  early  statutes  that ' '  such  a  right  may  be  appurtenant  to  the 
land  upon  which  such  water  is  used,  or  it  may  be  personal  property, 
at  the  option  of  the  rightful  owner."  ^  The  same  rule  was  held  to 
be  in  force  relative  to  the  mere  possessory  title  to  mining  claims, 
and  that  a  written  conveyance  was  unnecessary,  where  the  actual 
possession  was  given.^  During  this  period  it  was  held  that  such 
transfers  were  not  within  the  statute  of  frauds,  and  this  loose 
method  of  making  transfers  of  water  rights  was  kept  up  for  many 
years  after  these  rights  were  acknowledged  by  Congress;  and,  in 
fact,  it  may  be  said  that  in  practical  working  this  custom  is  not 

2  For    transfer    by    deed,    see    Sec.  possession    only ;    and   rights    of   this 
996.  ehaiaeter,    not   amounting    to    an   in- 

3  For  transfers  of  water  rights  with  terest    in    land,    are    not    within    the 
land,  see  Sees.  1005,  1006.  statute  of  frauds,  and  no  conveyance 

For  appurtenances,  see  Sees.   1006-  other   than   a   transfer   of   possession 

1014.  is   necessary    to    pass     them.      Table 

4  For  the  Act  of  1866,  and  construe-  Mountain  Tunnel  Co.  v.  Stranahan,  20 
tion,  see  Sees.  611-619.  Cal.  198,  9  Morr.  Mia.  Rep.  457. 

6  2  Comp.  Laws  of  Utah,  1888,  Sec.  See,  also,  Gatewood  v.  McLaughlin, 

2782.  23  Cal.  179;  Antoine  etc.  Co.  v.  Ridge 

The  right  to  use  power  created  by  etc.   Co.,  23  Cal.   219;   Black  v.   Elk- 

an    accumulation    of    water   above    a  horn  M.  Co.,  163  U.  S.  445,  41  L.  Ed. 

dam  may  be  granted  by  parol.     John-  221,  16  Sup.  Ct.  Eep.  1101,  18  Morr. 

son  V.  Bowersock,  62  Kan.  148,  61  Pae.  Min.    Rep.    375;    Union    etc.    Co.    v. 

Rep.  740.  Taylor,  100  U.  8.  37,  25  L.  Ed.  541, 

6  The  right  to  mining  ground,  ac-  5  Morr.  Min.  Eep.  323. 
quired   by   appropriation,    rests   upon 
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entirely  obsolete,  and  parol  transfers  or  attempted  parol  transfers 
have  been  made  at  a  very  late  date.  During. the  later  years,  how- 
ever, owing  to  the  great  importance  of  the  right  and  the  necessity  of 
a  record  of  the  same,  "the  possessory  estate  thus  acquired  has  been 
elevated  to  the  dignity  of  other  interests  in  realty,  being  recognized 
as  an  express  grant  from  the  G-overnment, ' ' ''  and  with  the  excep- 
tions hereafter  discussed,  require  a  deed  or  instrument  in  writing 
for  their  transfer.^  • 

In  a  recent  case  decided  by  the  Supreme  Court  of  Utah  ^  it  was 
held  that  one  seeking  to  have  rights  declared  and  enforced  founded 
upon  a  verbal  or  written  agreement  and  involving  or  growing  out 
of  an  alleged  trust  or  confidential  relation,  is  required,  among  other 
things,  to  show,  with  at  least  reasonable  certainty,  the  terms  of  the 
agreement  and  the  character  and  extent  of  the  trust  or  confidential 
relation;  that  these  things  can  not  be  left  to  loose  or  flexible  lan- 
guage or  to  vague  or  indefinite  terms.  Therefore,  the  Court  held 
that  the  evidence  in  the  case  was  not  sufficient  to  support  a  finding 
that  a  party  agreed  to  make  an  appropriation  of  water  for  irrigation 
in  trust  for  another  or  to  secure  for  others  an  interest  in  a  corpora- 
tion formed  to  acquire  water  rights  for  ij-rigation.^o 

There  are  four  principal  exceptions  to  the  rule  above  stated  that 
a  transfer  of  a  water  right  must  be  in  writing,  viz. :  First,  where 
the  transfer  was  made  by  a  parol  executed  contract  for  a  considera- 
tion; 11  second,  where  the  transferee  takes  the  right  as  an  actual 
appropriation  by  diversion ;  12  third,  where  the  water  right  is  con- 
sidered as  an  improvement  of  a  settler  on  the  public  lands,  who 
relinquishes  his  claim  before  patent  and  sells  his  improvements ;  1* 
and,  fourth,  where  the  right  is  sold  with  land  as  an  appurtenance 
thereto,  and  without  being  specifically  mentioned  in  the  deed  of 
transfer.!*  As  the  rights  acquired  by  the  grantee  in  each  of  these 
cases  differ,  as  well  as  the  rules  of  law  governing  them,  we  will  dis- 
cuss these  subjects  in'the  order  named. 

7  Wiel,  Water  Eights  in  the  West-  11  S(^  Sees.  998,  999. 

em  States,  2d  Ed.,  p.  345.  For  the  acquisition  of  a  right  of 

8  See  preceding  section,  No.  996.  way  by  parol  executed  contract,  see 

9  Coray  v.  Holbrook,  Utah  — ,  Sees.  980-984. 

121  Pao.  Eep.  572.  12  See  See.  999. 

10  See,  also,  Duckworth  v.  Watson-  For  an  appropriation  by  diversion, 
ville,    158    Cal.    206,    110    Pac.    Eep.     see  Sec.  730. 

927;   Id.,  150  Cal.  520,  89  Pao.  Eep.  is  See  Sec.  1000. 

338.  14  See  Sees.  1005-1018. 
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Sale  of  a  water  nght  by  parol  executed  contract  for  a 
consideration. — ^As  is  the  case  with  the  acquisition  of  rights  of 
way  1  and  other  interests  in  land,  rights  to  the  use  of  water,  or 
water  rights,  may  be  acquired  without  a  formal  deed  of  conveyance. 
One  of  the  exceptions  mentioned  to  the  general  rule  in  a  previous 
section  2  is  by  a  parol  contract,  for  a  good  consideration,  all  or  a 
portion  of  which  contract  has  been  executed,  and  of  such  a  character 
that  a  court  of  equity  will  enforce  a  specific  performance.  An 
agreement  of  this  nature  takes  the  case  out  of  the  statute  of  frauds, 
and  is  valid  as  against  the  original  grantor  and  as  against  all  par- 
ties having  notice  thereof  .^  It  was  also  held  in  a  recent  Oregon  case 
that  a  parol  sale  of  land  and  appurtenant  water  rights,  for  a  con- 
sideration, and  a  surrender  of  possession  thereof  to  the  purchaser, 
created  an  equitable  estate  in  the  water  rights  which  a  court  of 
equity  was  bound  to  protect.*     Therefore,  the  grantor  can  not  re- 


1  For  the  acquisition  of  righfa  of 
way  over  private  lands  by  parol  ex- 
ecuted contract,  see  Sees.  980-984. 

2  See  Sec.  997. 

3  Churchill  v.  Eussell,  148  Cal.  1, 
82  Pae.  Eep.  440. 

An  executed  parol  license  to  use 
the  waters  of  a  certain  stream  is  ir- 
revocable. Smith  T.  Green,  109  Cal. 
228,  41  Pac.  Rep.  1022. 

See,  also,  McBroon  v.  Thompson,  25 
Ore.  559,  37  Pac.  Eep.  57,  42  Am.  St. 
Eep.  806;  North  Powder  M.  Co.  v. 
CoughanouT,  34  Ore.  9,  54  Pae.  Eep. 
223 ;  Bowman  v.  Bowman,  35  Ore.  279, 
57  Pae.  Eep.  546;  Lavery  v.  Arnold, 
36  Ore.  84,  57  Pac.  Eep.  906,  58  Pac. 
Eep.  524;  Stowell  v.  Tucker,  7  Idaho, 
312,  62  Pac.  Eep.  1033. 

The  parol  agreement  of  a  land 
owner  that,  if  an  adjoining  land  owner 
will  help  him  to  enlarge  an  irriga- 
tion ditch  on  his  lands,  he  wiU  per- 
mit the  latter  to  use  the  waters 
thereof,  is,  after  performance  by  such 
adjoining  land  owner,  and  his  use  of 
the  waters  thereunder,  enforceable  in 
equity  as  against  the  owner  of  the 
lands   on  which  the  ditch  is  located 


and  those  claiming  under  him  with 
notice,  though  within  the  statute  of 
frauds.  Blankenship  v.  Whaley,  124 
Cal.   300,  57  Pac.  Eep.   79. 

See,  also,  EKckenger  v.  Shaw,  87 
Cal.  126,  25  Pac.  Eep.  268,  11  L.  E. 
A.  134,  22  Am.  St.  Eep.  234;  McLure 
T.  Keen,  25  Colo.  284,  53  Pac.  Eep. 
1058 ;  Coffman  v.  Eobbina,  8  Ore.  278, 
8  Morr.  Min.  Eep.  131. 

Part  performance  of  an  oral  agree- 
ment concerning  priorities  and  title 
to  irrigation  water  rights  will  take 
the  agreement  out  of  the  statute  of 
frauds.  Park  v.  Park,  45  Colo.  347, 
101  Pac.  Eep.  406. 

See,  also,  Bree  v.  Wheeler,  4  Cal. 
App.  109,  87  Pac.  Eep.  255;  Bashore 
v.  Mooney,  4  Cal.  App.  276,  87  Pac. 
Eep.  553;  Bates  v.  Babeook,  95  Cal. 
479,  30  Pac.  Eep.  60S,  16  L.  E  A. 
745,  29  Am.  St.  Eep.  133;  Yunker 
V.  Nichols,  1  Colo.  551,  8  Morr.  Min. 
Eep.  64;  Schilling  v.  Eominger,  4 
Colo.  100;  Combs  v.  Slayton,  19  Ore. 
99,   26   Pac.  Eep.   661. 

4  Watts  v.  Spencer,  51  Ore.  262,  94 
Pae.  Eep.  39. 
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voke  such  a  contract,  after  the  grantee  or  licensee  has  expended 
money  in  making  valuable  improvements  upon  the  strength  of  the 
contract,  in  order  to  conduct  the  water  to  the  place  of  use.^  So, 
under  this  principle,  it  is  held  that  a  parol  agreement  between  par- 
ties who  have  settled  upon  lands  near  a  certain  stream  as  to  the 
amount  of  water  which  each  may  take  from  the  stream,  if  acted 
upon  for  a  time  by  the  parties,  will  be  enforced  in  a  court  of 
equity.^  But  in  order  to  succe^fuUy  rely  upon  contracts  of  this 
nature  it  is  held  that  it  must  be  made  for  a  consideration,'^  and 
must  be  either  executed  in  full  or  partly  executed,  and  the  grantee 
must  be  able  and  willing  to  fully  execute  the  contract  upon  his  part.^ 
But  before  a  specific  performance  of  such  a  parol  contract  is  en- 
forced, and  where  the  legal  title  to  the  water  right  is  in  the  grantor, 
and  the  grantee  has  but  the  mere  equitable  title,  the  grantee  is  not 
entitled  to  rely  on  the  contract  in  a  suit  by  a  third  party  to  restrain 
the  diversion  of  such  water  in  the  absence  of  proof  and  a  finding 
■that  the  plaintiff  purchased  with  notice,  either  actual  or  construc- 
tive, of  the  defendant's  rights.^  However,  it  is  held  in  Colorado 
that  open,  continuous  user  of  water  from  an  irrigation  canal  by 
an  owner  of  adjacent  land,  through  lateral  ditches,  is  possession, 
and  gives  constructive  notice  of  his  rights  to  a  purchaser  of  the 
canal.i*'    And,  therefore,  upon  the  other  hand,  water  rights  trans- 

5  See  cases  cited  supra.  claim   to   a   water   right,   by   merely 
See,  also,  for  the  same  rule  concern-      acquiescing  in  the  use  of  it,  and  per- 

ing  rights  of  way,  Sec.  980.  mitting   the    other    to   incur    expense 

For  Ueense  for  right  of  way,   see  °°  ^^^  ^^^^^  °^  ^^  acquiescence,  un- 

Secs.  983-985.  ^^ss  compensated. 

6  Combs  V.  Slayton,  19  Ore.  99,  26  "I^"''™  ^-  ^^i^^,  90  Cal.  273,  27 

Pac.   Eep.   661;    Senior  v.   Anderson,  '       "'    ,     '  „        „_,„„,.„„ 

i,o  ,^  ,    ^i»   „o  T,       1,        o.n  9  Churchill  v.  Eussell,  148  Cal.  1,  82 

138  Cal.  716,  72  Pac.  Eep.  349.  „        „         ...     .^,     ,  '       .             ' 

'                      ^  Pac.  Eep.  440;   Blankenship  v.  Wha- 

AppropnatoTS   of   water   by   means  j^^^   ^^^  ^^^    300^  g^  p^^    ^^    79 . 

of   a   common    ditch   are    entitled   to  p^^g^s  v.  Perry,  12  Cal.  App.  77,  106 

agree    among    themselves    as    to    the  p^g    ggp    595.   McLure  v.  Koen,  25 

manner  in  which  they  may  enjoy  their  Colo.  284,  53  Pac.  Eep.  1058. 

several  appropriations.    Biggs  v.  Utah  10  McLure   v.   Koen,   25   Colo.   284, 

Irr.  D.  Co.,  7  Ariz.  331,  64  Pac.  Eep.  53  Pao.  Eep.  1058. 

494.  "His  continued  possession  and  oc- 

1  Lavery  v.  Arnold,  36  Ore.  84,  57  cupaney  is  sufficient  to  convey  to  every 

Pac.  Eep.  906,  58  Pac.  Eep.  524,  where  one  notice  of  his  equitable  rights  in 

it  is  held   that   one  land  owner   will  and  to  the  estate."     Watts  v.  Spen- 

not  be  estopped  from  setting  up  his  cer,  51  Ore.  262,  94  Pac.  Eep.  39. 
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ferred,  in  cases  of  parol  executed  contracts  for  a  consideration,  and 
coupled  with  the  actual  possession  and  use  of  the  water  for  a  con- 
siderable time,  taken  in  connection  with  the  improvements  made 
upon  the  strength  of  the  contract,  as  against  all  persons  who  have 
had  actual  notice  of  the  grantee's  claim,  or  whom  the  law  deems 
to  have  had  constructive  notice,  a  court  of  equity  will  protect  and 
enforce.ii  Furthermore,  it  was  held  by  the  Supreme  Court  of 
Montana,  in  a  recent  case,  ^2  that  the  rule,  that  the  right  to  ques- 
tion the  validity  of  a  parol  conveyance  is  available  only  to  the 
parties  or  their  privies,  applies  only  to  conveyances  of  water  rights. 
And  the  Gourt  said:  "Appellant  was  a  stranger  to  all  of  these 
conveyances ;  nor  has  he,  by  anything  that  has  occurred  since,  been 
brought  into  privity  with  any  of  the  parties  to  them.  Being  a 
stranger,  he  can  not  be  heard  to  object  to  them.  The  right  to  ques- 
tion a  contract  on  the  ground  stated  is  purely  personal,  and  can  not 
be  asserted  by  one  who  is  neither  a  party  nor  a  privy  to  it."  ^^ 

§  999.  Parol  sale — Grajitee  takes  as  an  appropriation  by  diver- 
sion.— ^An  independent  parol  transfer  of  a  water  right  may  be  good 
as  between  the  parties  to  the  agreement,  provided  the  grantee 
enters  into  the  possession  and  use  of  the  water.  ^  But  should  there 
not  be  sufficient  water  in  the  stream  for  all,  as  to  third  parties  the 
transfer  by  parol  may  be  void.  This  is  especially  true  as  to  the 
rights  of  subsequent  appropriators,  the  inception  of  whose  rights 

11  Watts  V.   Speneer,  51  Ore.   262,      762;  Hill  y.  Groesbeek,  29  Colo.  161, 
94  Pac.  Eep.  39.  67  Pae.  Eep.   167;   Jaekson  v.   Stan- 
Possession   alone   of   land  under   a      field,    137    Ind.    592,    36    N.   E.    Eep. 

verbal  contract,  when  delivered  by  the  345,  37  N.  B.  Eep.  14,  23  L.  E.  A.  588 ; 

vendor   to   the   vendee,   is   an   act   of  Daum  v.  Conley,  27  Colo.  56,  59  Pac. 

part  performance  which  will  take  the  Eep.    753;    20    Cyc.    306;    "Wood    on 

case    out    of    the    statute    of    frauds.  Statute  of  Frauds,  Sec.  538. 

Sprague   v.   Jessup,   48   Ore.   211,   83  1  Middle  Creek  D.  Co.  v.  Henry,  15 

Pac.  Eep.   145,   84  Pac.   Eep.   802,  4  Mont.  558,  39  Pac.  Eep.  1054,  where 

L.  E.  A.,  N.  8.,  410.  it  was  held  that  such  a  sale  was  good 

12  Peatherman  v.  Hennessy,  42  as  between  the  parties  to  a  void  deed. 
Mont.  535,  113  Pac.  Eep.  751.  See,  also,  McDonald  v.  Lannen,  19 

13  Citing  McDonald  v.  Lannen,  19  Mont.  78,  47  Pac.  Eep.  648 ;  Low  v. 
Mont.  78,  47  Pac.  Eep.  648;  Wood  v.  SohafCer,  24  Ore.  239,  33  Pac.  Eep. 
Lowney,  20  Mont.  273,  50  Pac.  Eep.  678;  Geddis  v.  Parrish,  1  Wash.  587, 
794;  Book  v.  Justice  Mining  Co.,  58  21  Pac.  Eep.  314;  Biggs  v.  Utah  Irr. 
Ped.  Eep.  106 ;  Murray  Hill  Co.  v.  D.  Co.,  7  Ariz.  331,  64  Pac.  Eep.  494. 
Havenor,   24  Utah  73,  66  Pac.  Eep. 
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are  subsequent  to  the  inception  of  the  right  of  the  grantor  in  a 
parol  transfer,  and  prior  to  the  date  of  the  transfer.  The  great 
weight  of  authority  upon  this  subject  throughout  the  "Western 
States  now  holds  that  a  parol  or  verbal  sale  of  a  water  right,  accom- 
panied by  actual  possession  and  use  for  some  beneficial  purpose,  is 
valid  as  between  the  parties  to  such  an  agreement.  But  in  such  a 
case  it  is  further  held  that  the  grantee  does  not  acquire  the 
grantor's  right  to  priority,  but  tl^at  he  acquires  a  new  right  as  an 
appropriator  by  actual  diversion,  dating  only  from  the  date  of  the 
transfer  and  such  actual  possession,  which  is,  in  effect^  the  same 
as  though  the  grantee  had  upon  that  date  consummated  the  appro- 
priation himself.  In  other  words,  in  such  a  transfer  the  doctrine 
of  relation  can  not  be  invoked  by  the  grantee  back  to  the  inception 
of  his  grantor's  title  to  the  right,  as  his  right  relates  back  only  to 
the  date  of  the  parol  transfer  and  his  actual  possession  and  use 
of  the  water .2  In  this  case  the  priority  of  the  grantor's  appro- 
priation is  virtually  abandoned,  and  the  grantee  takes  the  right 
simply  as  a  subsequent  appropriator  by  actual  diversion  in  his 
regular  order  with  the  other  subsequent  appropriators  of  the 
waters  of  a  certain  stream,  should  there  be  any  such  subsequent 
appropriators;  and,  further,  and  most  important,  should  there  be 
any  water  remaining  in  the  stream  after  the  wants  of  the  subse- 
quent appropriators,  who  are  prior  to  the  date  of  the  transfer,  have 
been  supplied.  This  right  is  the  second  exception  to  the  general 
rule  that  the  transfer  to  a  water  right  must  be  by  a  deed  or  instru- 
ment in  writing,  mentioned  in  a  preceding  section.^  It  can  be 
readily  seen  that  such  a  right  may  or  may  not  be  of  value,  depend- 
ing upon  the  size  of  the  stream  and  the  demands  made  upon  its 
waters  prior  to  the  transfer. 

One  of  the  early  leading  cases  upon  this  subject  was  decided  by 
the  Supreme  Court  of  California,*  where  it  was  held  that  under  a 
verbal  or  parol  sale  the  grantee  does  not  succeed  to  the  rights  of 
the  seller  so  as  to  claim  the  seller's  prior  appropriation  of  the 

2  For  doctrine  of  relation,  see  Sees.  Fot  the  doctrine  of  abandonment, 
742-756.                                                        Bee  Sees.  1099-1117. 

3  See  Sec.  997.  4  Smith  v.  O'Hara,  43  Gal.  371,  1 
For  right  to  appropriate  b7  actual      Morr.  Min.  Bep.  671. 

diverBion,  see  Sec.  730. 
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water,  but  must  date  his  appropriation  from  the  time  he  enters  into 
possession.  5 

The  grantee  under  a  parol  sale,  even  accompanied  by  possession, 
can  not  tack  his  own  use  onto  that  of  his  grantor  and  thus  cut  out 
the  rights  of  appropriators  who  were  subsequent  to  his  grantor, 
but  prior  to  himself.^  Upon  the  questiqn  of  a  parol  sale  working 
an  abandonment,  where  the  grantee  takes  the  water  as  an  appro- 
priation by  diversion,  it  can  not  be  said  that  the  water  right  is 
abandoned,  but  that  the  priority  which  originated  with  the  incep- 
tion of  the  grantor's  title  is  abandoned,  and  the  grantee  takes  the 
right  for  what  it  is  worth  simply  as  a  subsequent  appropriation  in 
his  regular  order  with  the  other  subsequent  appropriatorsJ 

§  1000.  Parol  sale  of  water  right  with  other  improvements  of 
settler  upon  relinquishment  of  claim,. — The  third  class  of  cases, 
which  are  exceptions  to  the  general  rule,  that  the  transfer  of  a  water 


B  See,  also,  Davis  v.  Gale,  32  Cal. 
26,  9  Am.  Dee.  554,  4  Morr.  Min.  Eep. 
604;  Bradley  v.  Harkness,  26  Cal.  69, 
11  Morr.  Min.  Kep.  389;  Barkeley  v. 
Tieleke,  2  Mont.  59,  4  Morr.  Min.  Eep. 
666;  Fabian  v.  Collins,  3  Mont.  215; 
Dodge  V.  Marden,  7  Ore.  456;  Union 
M.  &  M.  Co.  V.  Dangberg,  81  Fed. 
Eep.  73;  South  Tule  etc.  Co.  v.  King, 
144  Cal.  450,  77  Pae.  Eep.  1032;  I<ob- 
dell  V.  HaU,  3  Nev.  507;  Hill  v.  New- 
man, 5  Cal.  445,  63  Am.  Dee.  140, 
4  Morr.  Min.  Eep.  513;  Lower  Kings 
etc.  Co.  V.  Kings  Eiver  etc.  Co.,  60 
Cal.  408;  Clark  v.  Willett,  35  Cal. 
534;  Griseza  v.  Terwilliger,  144  Cal. 
456,  77  Pac.  Eep.  1034,  citing  Kinney 
on  Irr.,  1st  Ed.,  Sees.  2(53,  255,  264; 
Low  V.  Schaffer,  24  Ore.  239,  33  Pac. 
Kep.  678. 

"If  it  be  true  that  the  respondent 
has  failed  to  connect  itself  with  the 
title  of  all  the  appropriators,  except 
by  verbal  sale,  its  appropriation  does 
not  antedate  its  own  possession. ' '  Sa- 
lina  Cr.  Irr.  Co.  v.  Salina  S.  Co.,  7 
Utah,  456,  27  Pac.  Eep.  578. 
112— Kin.  on  Irr. 


See,  also,  Chiatovich  v.  Davis,  17 
Nev.  133,  28  Pac.  Eep.  239. 

The  abandonment  of  property  de- 
stroys the  title  and  also  its  relations. 
Gluckauf  V.  Eeed,  22  Cal.  468;  Dyson 
V.  Bradshaw,  23  Cal.  528;  Davis  v. 
Butler,  6  Cal.  510;  French  v.  Bain- 
tree  M.  Co.,  23  Pick.  216;  McGoon 
V.  Ankeny,  11  HI.  558;  Embrey  v. 
Owen,  6  Exeh.  352,  20  L.  J.  Exch.  N. 
S.  212,  15  Jur.  633. 

e  Davis  v.  Gale,  32  Cal.  26,  91  Am. 
Dec.  554,  4  Morr.  Min.  Eep.  604; 
Dodge  V.  Marden,  7  Ore.  456. 

See,  also,  for  tacking  rights.  See. 
787. 

7  Griseza  v.  Terwilliger,  144  Cal. 
456,  77  Pae.  Eep.  1034,  citing  Kin- 
ney on  Irr.,  1st  Ed.,  Sees.  253,  255, 
264. 

For  rights  of  subsequent  appropria- 
tors, see  Sees.  783-786. 

For  the  doctrine  of  abandonment, 
see  Sees.  1099-1117. 

See,  also,  for  parol  sale  working  an 
abandonment,  Sec.  997. 
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right  must  be  in  writiiig,  under  our  classification,  ^  are  those  cases 
where  a  settler  upon  the  public  land  of  the  United  States  has  ap- 
propriated water  or  has  taken  some  steps  to  make  such  an  appro- 
priation, and,  having  an  imperfect  or  inchoate  right  to  the  land 
itself,  relinquishes  his  right  to  the  land.  Under  such  a  condition 
of  affairs  the  settler  is  permitted  to  sell  his  improvements  upon  the 
land.  The  same  is  also  true  in  the  cases  of  mere  squatters  or  set- 
tlers holding  possessory  rights  to  a  portion  of  the  public  lands. 
And  upon  the  theory  that  the  possessory  right  to  the  use  of  the 
water  is  an  improvement  in  the  sense  that  buildings  and  fences  are 
improvements,  a  parol  sale  or  transfer  of  such  improvements  is  held 
to  be  valid  and  to  include  water  rights,  and  to  vest  in  the  transferee 
the  grantor's  priority  to  the  appropriation.^  As  was  held  by  the 
Montana  Court,^  a  transfer  by  parol  of  a  settler's  right  of  entry  of 
lands  carries  with  it  a  water  right  appurtenant  thereto,  entitling 
the  transferee  to  the  benefits  of  the  priority  of  the  appropriation. 


1  For  the  elassifieatiou  of  these  ex- 
ceptions, see  Sec.  997. 

2  A  mere  claim  of  right  to  the  land 
held  by  a  squatter,  if  accompanied  by 
a  diversion  and  application  of  the 
water  in  the  reclamation  thereof,  is 
sufficient  to  entitle  him  to  convey  to 
another  his  interest  in  the  water 
right,  together  with  such  as  he  may 
have  in  the  land  to  which  the  water 
may  be  appurtenant.  "But  a  mere 
squatter  upon  public  lands  may,  even 
hy  parol,  transfer  his  claim  and  in- 
terest, whatever  it  may  be  in  this  re- 
spect, to  another,  and  the  rights  of 
the  subsequent  purchaser  and  of  his 
successors  in  interest,  if  asserted  un- 
der the  doctrine  of  prior  appropria- 
tion, relate  back  to  the  date  of  the 
first  appropriation  vrith  whom  there 
may  be  a  privity  of  estate."  Hough 
V.  Porter,  51  Ore.  318,  95  Pac.  Eep. 
732,  98  Pac.  Eep.  1083,  102  Pac. 
Eep.  728. 

A  settler  in  possession  of  Govern- 
ment land  for  which  he  has  appro- 
priated a,  water  right,  may  transfer 
such  land  and  water  right  by  oral  as- 


signment, so  that  the  transferee  be- 
comes his  successor  in  interest  in  the 
water  right,  even  though  the  transfer 
was  without  consideration.  Wood  v. 
Lowney,  20  Mont.  273,  50  Pac.  Eep. 
794. 

See,  also,  Hindman  v.  Eizor,  21  Ore. 
112,  27  Pac.  Eep.  13;  Geddis  v. 
Parrish,  1  Wash.  587,  21  Pac.  Eep. 
314;  Nichols  v.  Lantz,  9  Colo.  App. 
1,  47  Pac.  Eep.  70;  Low  v.  Schaffer, 
24  Ore.  239,  33  Pac.  Eep.  678;  Ne- 
vada D.  Co.  V.  Bennett,  30  Ore.  59, 
45  Pac.  Eep.  472,  60  Am.  St.  Eep. 
777;  Turner  v.  Cole,  31  Ore.  154,  49 
Pac.  Eep.  972;  Watts  v.  Spencer,  51 
Ore.  262,  94  Pac.  Eep.  39;  Brown  v. 
Newell,  12  Idaho  166,  85  Pac.  Eep. 
385;  Featherman  v.  Hennessey,  42 
Mont.  535,  113  Pac.  Eep.  751;  Whalon 
V.  North  Platte  etc.  Co.,  11  Wyo.  313, 
71  Pac.  Eep.  995;  Johnston  v.  Little 
Horse  Creek  etc.  Co.,  13  Wyo.  208, 
79  Pac.  Eep.  22,  70  L.  E.  A.  341,  110 
Am.  St.  Eep.  986. 

3  McDonald  v.  Lannen,  19  Mont.  78, 
47  Pac.  Eep.  648. 
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It  will  be  noticed  in  this  case  that  the  Court  seems  to  hold  that  the 
water  right  was  an  appurtenance  to  the  possessory  right  to  the  land, 
and  passed  with  it  as  such.*  And  in  all  of  the  cases  cited  in  our 
notes  it  must  be  also  noticed  that  the  right  granted  was  not  an 
independent  water  right  as  such,  but  the  water  right  was  granted 
with  other  property,  and  usually  the  possessory  right  to  the  land. 

But  the  right  of  a  person  claiming  an  appropriation  of  water  can 
not  be  tacked  to  that  of  a  mere  squatter  upon  public  lands,  who, 
while  he  may  have  irrigated  the  land,  has  abandoned  it.^ 

§  1001.  Sale  of  water  rights  by  transfer  of  stock  in  corpora- 
tions— Pledge  of  stock. — ^Although  a  water  right  is  real  property,^ 
both  it  and  the  ditches  and  canals  used  in  conveying  the  water  to 
the  place  of  use  may  be  represented  by  shares  of  stock  in  a  cor- 
poration; and  when  so,  the  shares  of  stock  are  treated  as  personal 
property,  and  may  be  sold  or  pledged  in  the  manner  provided  for 
the  sale  and  transfer  of  such  personal  property.^  A  tenant  in  com- 
mon in  a  mutual  association  of  individuals  together  owning  water 
rights  and  ditches  may  also  sell  his  interest  without  joining  with 
his  co-tenants  or  in  any  way  disturbing  their  rights.^  Again,  where 
water  rights,  and  the  ditches  through  which  they  are  enjoyed,  are 
owned  by  tenants  in  common,  who  form  a  corporation,  which  issues 
shares  of  stock  representing  both  the  water  rights  and  the  ditch,  a 
transfer  of  its  shares  operates  as  a  transfer  of  both  water  rights 
and  the  ditch.*     The  subject  of  the  sale  and  transfer  of  water 

4  For  appurtenances,  see  Sees.  1005-  318,  71  Am.  St.  Rep.  123,  affirming  8 

1018.  Colo.  App.  237,  45  Pac.  Eep.  525;  Op- 

B  Hough  V.  Porter,  51  Ore.  318,  95  penlander   y.   Left   Hand   T>.   Co.,    18 

Pac.  Eep.  732,  98  Pae.  Rep.  1083,  102  Colo.   142,  31  Pao.  Rep.  854;   Combs 

Pae.  Rep.  728 ;  Low  v.  SohafEer,  24  Ore.  v.  Agricultural  D.  Co.;  17  Colo.   146, 

239,  33  Pae.  Rep.  678.  28  Pac.  Rep.   966,  31  Am.   St.  Rep. 

For  tacking  water  rights,  see  Sec.  275 ;  Snyder  v.  Murdock,  20  Utah,  419, 

787.                                                        '  59   Pao.   Rep.   91;    "Wells  v.   Price,   6 

1  See,  for  the  nature  of  a  water  Idaho,  490,  56  Pac.  Rep.  266 ;  Ruhnke 
right.  See.  769.  v.  Aubert,  58  Ore.  6,  113  Pae.  Rep.  38; 

2  For  ditch  and  canal  companies,  Brockman  r.  Grand  Central  C.  Co.,  8 
see  Chaps.  72-77.  Ariz.  451,  76  Pac.  Eep.  602;   George 

8  For  tenants  in  common,  see  Chap.  v.  Robinson,  23  Utah,  79,  63  Pac.  Rep. 

73.  819;   Pederson  v.  North  Yakima  etc. 

4  Cache  La  Poudre  Irr.  Co.  v.  Lari-  Co.,    63    Wash.    636,    116   Pac.    Rep. 

mer  etc.  Co.,  25  Colo.  144,  53  Pac.  Eep.  279. 
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rights  where  the  same  are  represented  by  shares  of  stock  will  be 
more  thoroughly  discussed  when  we  come  to  the  question  of  the 
transfer  of  rights  by  means  of  the  sale  of  stock  in  mutual  water 
corporations.^ 

§  1002.  Sale  of  land,  reserving  the  water  rights. — As  defined 
and  distinguished  by  the  California  Court :  ^  "  The  word  '  re- 
served' in  a  strict  technical  senses  is  not  synonymous  with  'excep- 
tion.' The  former  term  is  applied  to  a  clause  in  a  deed  which 
creates  some  right  or  privilege  for  the  benefit  of  the  grantor  in  the 
land  described  as  granted,  and  withholds  it  from  the  operation 
of  the  grant,  so  that  the  title  to  the  thing  passes  to  the  grantee, 
and  the  right  or  privilege  concerning  it  is  the  only  thing  retained 
by  the  grantor.  The  latter  term  applies  to  something  which  con- 
stitutes a  part  of  the  thing  described  as  granted,  and  which  would 
pass  but  for  the  excepting  clause,  the  office  of  which  is  to  exclude 
it  from  the  thing  described,  and  the  title  to  the  thing  excepted 
remains  in  the  grantor.  The  difference  between  the  two  terms  is 
so  slight  and  shadowy  that  in  common  parlance  they  are  used  inter- 
changeably, 'and  the  technical  meaning  will  give  way  to  the  mani- 
fest intent,  even  though  the  technical  term  to  the  contrary  be 
used.-'"  2 

If  speciQed  in  the  deed  conveying  a  certain  tract  of  land,  the 
water  right,  although  it  may  in  fact  be  an  appurtenance  to  the  land, 
may  be  reserved  by  the  grantor,  who  may  then  transfer  the  water 
claimed  under  the  right  to  some  other  land,  provided,  of  course,  that 
the  rights  of  others  are  not  injured  by  the  change.^ 

And  a  grantor  convejang  a  water  right  without  reservation  has 
no  right  to  use  the  water  for  any  purpose.*  And  it  was  held  in 
California  2  that  a  provision  iji  a  deed  "reserving"  to  the  grantor 

5  See  Chap.  75.  bee,  62  Fed.  Eep.  723;  Everett  W.  Co. 

1  Van  Slyke  v.  Arrowhead  Ees.  &  v.  Powers,  37  Wash.  143,  79  Pac.  Rep. 
Pr.  Co.,  155  Cal.  675,  102  Pao.  Eep.  617;  McEae  v.  SmaU,  48  Ore.  139,  85 
816.  Pac.  Eep.  503 ;  Fluke  v.  Ford,  35  Colo. 

2  Citing  13  Cyc.  674.  112,   84  Pao.   Eep.   469;    Cantrall   v. 

3  For  appurtenances,  see  Sees.  1005-  Sterling  Min.  Co., Ore. ,  122 

1018.  Pac.  Eep.  42. 

For  changes  in  the  place  of  use,  see  4  Craig  v.  Crafton  W.  Co.,  141  Cal. 

Sees.    866-868,   871.  178,  74  Pac.  Eep.  762. 

See,  also,  Arnett  v.  Linbart,  21  Colo.  5  Peterson    v.    McDonald,    13    Cal. 

188,  40  Pac.  Eep.  355;  Wilson  t.  Hig-  App.  644,  110  Pac.  Eep. '465. 
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a  right  to  use  water  from  a  well  upon  payment  of  monthly  rental 
constituted  only  a  personal  contract  to  sell  the  water,  and  that  the 
same  was  not  a  reservation  which  ran  with  the  land.^  Where  the 
General  Government  granted  to  the  State  of  Montana  one  section 
of  land  of  a  former  military  reservation,  to  be  selected  "so  as  to 
embrace  the  buildings  and  improvements  thereon, ' '  it  was  held  that 
it  did  not  grant  the  right  to  the  use  of  the  water  of  a  stream  from 
which  the  Government  had  taken  water  for  its  own  use,  but  that 
the  water  was  subject  to  appropriation. ^  So,  also,  a  grant  of  a 
canal  may  be  made  and  the  water  right  used  in  connection  there- 
with may  be  reserved.*  Again,  a  tract  of  land  may  be  granted 
and  a  portion  of  the  water  right  reserved  by  the  grantor.^  But  one 
who  appropriates  water  for  sale,  rental,  or  distribution  can  not, 
when  he  sells  the  system,  reserve  any  part  of  the  waters  for  irriga- 
tion of  his  private  lands,  unless  he  had  through  the  same  canal  and 
ditches  made  a  private  appropriation  for  use  on  such  lands,  in 
which  case  his  reservation  must  be  limited  to  such  private  appropri- 
ation.i°  The  theory  upon  which  this  is  not  allowed  is  that  the 
appropriation  of  the  waters  was  made  for  distribution  of  the  waters 
to  members  of  the  public,  and  the  appropriator  as  the  agent  of 
such  public  use  had  no  power  whatsoever  to  reserve  to  himself 
for  his  private  purposes  any  part  of  the  water. 

A  parol  reservation  of  a  spring  on  land  conveyed,  as  held  by  the 
California  Court,  will  not  be  specifically  enforced  in  an  action  for 
that  purpose.i^  Again,  as  is  the  ease  of  sales  of  water  rights, 
there  mast  be  something  to  grant  j^^  so,  also,  in  cases  of  reserva- 

8  See,  also,  upon  the  subject  of  res-  San  Luis  etc.  Co.,  57  Cal.  221;  Miller 

ervations,   Hough   v.   Porter,   51   Ore.  v.  Vaughn,  8  Ore.  333 ;  Grand  Val.  Irr. 

318,  95  Pac.  Eep.  732,  98  Pac.  Eep.  Co.  v.  Lesher,  28  Colo.  237,   65  Pae. 

1083,    102   Pae.   Eep.    728;    Kelly   v.  Eep.  44. 

Hynes,  41  Mont.  1,  108  Pac.  Eep.  785;  9  Arnett  v.  Linhart,   21   Colo.   188, 

German  etc.  Society  v.  McLellan,  154  40  Pac.  Eep.  355;   Peterson  v.  Cody, 

Cal.  710,  99  Pae.  Eep.  194;  Peterson  14  Cal.  App.  502,  112  Pac.  Eep.  558. 
V.  McDonald,   13  Cal.  App.   644,   110  10  Leavitt   v.   Lassen   Irr.   Co.,   157 

Pac.  Eep.  465;  Ballard  v.  Titus,  157  Cal.  82,  106  Pac.  Eep.  404,  29  L.  E. 

Cal.  673,  110  Pac.  Eep.  118.  A.,  N.  S.,  213. 

7  story  V.  Woolverton,  31  Mont.  346,  n  German  etc.  Society  v.  McLellan, 

78  Pac.  Eep.  589.  154  Cal.  710,  99  Pac.  Eep.  194. 

SEogers.v.  Eiverside  etc.  Co.,  132  12  See  Sec.  995. 

Cal.  9,  64  Pae.  Eep.  95;  Zimmler  t. 
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tions,  in  order  to  make  a  valid  reservation  there  must  be  something 
to  reserve.  Hence,  where  the  grantee's  acceptance  of  a  deed  con- 
taining in  terms  a  reservation  to  the  grantor  of  a  priority  appro- 
priation of  water  for  a  certain  reservoir,  when,  in  fact,  no  priority 
of  appropriation  had  been  secured,  it  was  held  by  the  Supreme 
Court  of  Colorado  ^^  that,  there  being  nothing  to  reserve,  the  ac- 
ceptance of  the  deed  did  not  estop  the  grantee  to  claim  an  appro- 
priation of  its  own  for  such  reserAsoir. 

§  1003.  Sale  of  ditches,  or  other  works,  and  easements  for  the 
same. — "We  have  discussed  in  previous  chapters  how  rights  of  way 
may  be  originally  acquired  for  ditches  and  canals  and  other  works 
necessary  for  the  utilization  of  the  water  under  a  water  right,  both 
over  the  public  lands  of  the  United  States  ^  and  also  over  lands 
which  have  passed  into  private  ownership. ^  When  once  acquired 
these  easements,  or  rights  of  way,  together  with  the  ditches  or 
other  works  constructed  over  the  same,  are  property  rights,  and 
the  subject  of  sale  and  transfer  the  same  as  any  other  species  of 
real  property,  and  under  the  same  rules  of  law  governing  transfers 
of  real  property.  It  therefore  follows  that  the  ditch,  canal,  or 
other  structure,  by  means  of  which  the  diversion  of  the  water  is 
effected,  and  the  rights  of  way  for  the  same,  must  be  conveyed  by 
a  written  instrument,  as  is  the  case  of  other  real  property.^    A 

13  Windsor   Ees.    etc.    Co.   v.   Lake  Plum,  14  Cal.  148 ;  Merritt  v.  Judd,  14 

Supply  etc.  Co.,  44  Colo.  214,  98  Pao.  Cal.  64,  6  Morr.  Min.  Eep.  62;  Burn- 

Eep.  729.  ham  v.  Freeman,  11  Colo.  601,  19  Pae. 

1  See  Chap.  51,  Sees.  927-971.  Eep.  761,  where  the  Court  said :     "The 

2  See  Sees.  972-993.  law  recognizes  but  two  ways   of   ac- 

3  For     the     conveyance     of     water  quiring  by  purchase  and  ownership  in- 
rights,  see  Sees.  995-1002.  terest  in  sueh  ditch.     One  by  deed  or 

An  interest  in  a  ditch  used  for  min-  prescription,     which     presupposes     a 

ing  purposes   can  not  be  transferred  grant,   and   the    other   by   condemna- 

except   by   deed.     Mattis  v.   Hosmer,  tion.     An  interest  in  sueh  a  ditch  is 

37   Ore.   523,   62   Pae.   Eep.    17,   632.  an  interest  in  realty.    It  can  not  pass 

See,  also,  HiU  v.  Newman,  5  Cal.  by  verbal  sale." 
445,  63  Am.  Dee.  140,  4  Morr.  Min.  See,  also,  Smith  y.  O'Hara,  43  Cal. 

Eep.    513;    Lower   Kings   etc.    Co.   v.  371,  1  Morr.  Min.  Eep.  6Yl;  Donnell 

Kings   Eiver    etc.    Co.,    60    Cal.    408;  v.   Humphreys,   1  Mont.  518;   Walley 

Dodge  V.  Marden,  7  Ore.  456;  Spear  v.   Platte  etc.   Co.,   15   Colo.   579,   26 

T.  Cook,  8  Ore.  380;  Eeed  v.  Spicer,  Pae.   Eep.   129;    Williams   v.   Harter, 

27  Cal.  58,  4  Morr.   Min.  Eep.   330;  121  Cal.  47,  53  Pae.  Eep.  405;  Pudi- 

Clark  v.  Willett,  35  Cal.  534;  Hart  v.  ear  v.  Eas't  Eiverside  Irr.  Dist.,  109 
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ditch  and  easement  over  the  land  of  another  may  be  sold  and  trans- 
ferred separate  and  apart  from  the  land  for  the  benefit  of  which 
the  right  of  way  was  acquired  and  the  ditch  constructed.  A  ditch 
may  also  be  conveyed  reserving  the  water  right,  the  waters  under 
which  right  were  formerly  conveyed  though  the  ditch;  and  the 
water  right  may  also  be  conveyed,  and  at  the  same  time  the  ditch 
and  easement  therefor  may  be  reserved.  It  is  a  separate  and  dis- 
tinct species  of  real  property,  and  therefore  may  be  sold  and  trans- 
ferred separate  from  the  water  right  or  any  other  interest  in  land. 
The  extent  of  the  servitude  is  determined  by  the  terms  of  the  grant 
and  the  nature  of  the  enjoyment  by  which  it  was  acquired.* 

"Whether  a  reservation  or  covenant  in  a  deed  shall  be  construed 
to  create  an  easement  in  gross  or  one  appurtenant  to  the  land  is  a 
matter  to  be  deducted  (1)  from  the  terms  of  the  instrument  itself; 
or  (2),  if  that  is  ambiguous,  then  from  a  consideration  of  all 
the  circumstances  surrounding  its  execution,  always  bearing  in 
mind  the  rule  that  the  courts  should  construe  an  instrument  to 
convey  an  easement  appurtenant   rather  than  one   in  gross."  ^ 


Cal.  29,  41  Pao.  Rep.  1024;  Travelers' 
Ins.  Co.  V.  Childs,  25  Colo.  360,  54  Pae. 
Rep.  1020;  Ada  County  etc.  Co.  v. 
Farmers'  C.  Co.,  5  Idaho  793,  51  Pae. 
Rep.  990,  40  L.  R.  A.  485;  Child  v. 
Whitman,  7  Colo.  App.  117,  42  Pae. 
Rep.  601;  McGinness  v.  Stanfield,  6 
Idaho  372,  55  Pae.  Rep.  1020;  Dorris 
V.  Sullivan,  90  Cal.  279,  27  Pae.  Rep. 
216;  Hayes  v.  Fine,  91  Cal.  391,  27 
Pae.  Rep.  772;  Highland  D.  Co.  v. 
Mumford,  5  Colo.  325;  Farm  Inv.  Co. 
V.  GaUup,  13  Wyo.  20,  76  Pae.  Rep. 
917 ;  Bowen  v.  Webb,  37  Mont.  479,  97 
Pae.  Rep.  839;  Id.,  34  Mont.  61,  85 
Pae.  Eep.  739;  MeElravy  v.  Brooks, 
48  Colo.  207,  109  Pae.  Eep.  863. 

For  the  sale  of  ditches  as  appurte- 
nances, see  Sees.  1017,  1018. 

4  Los  Kobles  W.  Co.  v.  Stoneman, 
146  Cal.  203,  79  Pae.  Rep.  880;  Salem 
etc.  Co.  V.  Stayton  etc.  Co.,  33  Fed. 
Rep.  146;  Sisk  v.  Caswell,  14  Cal. 
App.  377,  112  Pae.  Eep.  185;  Ada 
County  etc.  Co.  v.  Farmers '  Canal  Co., 


5  Idaho,  793,  51  Pae.  Eep.  990,  40 
L.  E.  A.  485;  Clifford  v.  Larrien,  2 
Ariz.  202,  11  Pae.  Rep.  397 ;  Rogers  v. 
Riverside  etc.  Co.,  132  Cal.  9,  64  Pae. 
Rep.  95;  Wold  v.  May,  10  Wash.  157, 
38  Pae.  Rep.  875;  Parke  v.  Boulware, 
7  Idaho,  490,  63  Pae.  Rep.  1045 ;  Op- 
penlander  v.  Left  Hand  D.  Co.,  18 
Colo.  142,  31  Pae.  Rep.  854;  Stocker 
V.  Kirtley,  6  adioh,  795,  59  Pae.  Eep. 
891;  Zimmler  v.  San  Luis  etc.  Co.,  57 
Cal.  221;  Miller  v.  Vaughn,  8  Ore. 
333 ;  Ruhnke  v.  Aubert,  58  Ore.  6,  113 
Pae.  Rep.  38. 

A  grant  of  a  right  of  way  for  a 
ditch  does  not  necessarily  include  a 
conveyance  of  a  right  to  take  water 
from  the  stream  from  which  the  ditch 
was  built.  Zimmler  v.  San  Luis  etc. 
Co.,  57  Cal.  221. 

See,  also.  Wold  v.  May,  10  Wash. 
157,  38  Pae.  Rep.  875. 

5  Tone  V.  Tillamook  City,  58  Ore. 
382,  114  Pae.  Eep.  938;  Euhnke  v. 
Aubert,  58  Ore.  6,  113  Pae.  Eep.  39. 
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So  distinct  does  the  law  deem  these  separate  property  rights  that 
the  courts  hold  that  a  water  right,  and  the  ditch  including  the 
right  of  way  therefor,  may  be  condemned  separately;  ^  that  a  de- 
cree as  to  the  ditch  right  does  not  necessarily  govern  as  to  the 
water  right,  or  the  reverse ;  '^  that  the  abandonment  of  one  right 
does  hot  necessarily  abandon  the  other ;  ^  that  an  injury  to  a  water 
right  can  not  be  proved  under  a  count  for  an  injury  to  the  ditch, 
or  the  reverse  of  the  proposition!^  It  therefore  follows,  owing  to 
the  fact  that  these  are  separate  and  distinct  property  rights,  that 
the  grant  of  a  ditch  or  canal  together  with  the  easement  therefor 
does  not  necessarily  include  a  water  right  formerly  used  through 
the  same  works.i"  However,  the  conditions  may  be  such  that  the 
ditch,  canal,  or  other  works  may  be  appurtenances  to  the  land  for 
the  benefit  of  which  they  are  used  to  conduct  the  water,  and  in 
that  case  will  pass  with  the  transfer  of  the  land  without  special 
mention  in  the  deed  or  the  term  "with  appurtenances"  being 
used.  11  Again,  although  as  a  physical  fact  there  may  be  but  one 
ditch,  where  a  ditch  is  used  in  common  for  the  conveyance  of  water 
for  two  appropriators,  legally  there  are  two — "two  legal  entities 
that  had  never  merged  or  become  identical,"  each  of  which  may 
be  sold  and  transferred  separate  from  the  other.  12  But  the  owner 
of  an  interest  in  an  irrigation  ditch  can  only  sell  rights  in  the  same 
to  the  extent  of  his  own  interest.  ^^    "Whether  the  interest  in  the 

6  Schneider  v.   Schneider,   36   Colo.  For  water  rights  as  appurtenances, 
518,  86  Pae.  Eep.  347.                                see  Sees.  1005-1016. 

For  the  acquisition   of  a  right  of  For   ditches   appurtenant   to   water 

way  over  private  lands,  see  Sees.  972-  rights  and  the  reverse,  see  Sees.  1017, 

993.  1018. 

For  the  condemnation  of  a  ditch  or  12  Patterson  v.   Brown  etc.   Co.,   3 

canal,  see  Sec.  1085.  Colo.    App.    511,   34   Pac.   Eep.   769; 

7  Parke  v.  Boulware,  7  Idaho,  490,  Nichols  v.  Mcintosh,  19  Colo.  22,  34 
63  Pac.  Eep.  1045.  Pac.  Eep.  278. 

For    judgment    and    decrees,     see         See,  also,  Eeed  v.  Spicer,  27  Cal.  58, 

Chaps.  78,  79.  4  Morr.   Min.  Eep.  330;    Toyaho  Cr. 

8  Nichols  V.  Mcintosh,  19  Colo.  22,  Irr.  Co.  v.  Hutchins,  21  Tex.  Civ.  App. 
34  Pae.  Eep.  278.  274,  52  S.  W.  Eep.  101. 

For  abandonment,   see   Sees.   1099-  is  Feeney  v.  Chester,  7  Idaho  324, 

1117.  63  Pae.  Eep.  192;   Farm  Inv.  Co.  v. 

"  9  Nevada  D.  Co.  v.  Kidd,  37  Cal.  Gallup,    13    Wyo.    20,    76   Pac.    Eep. 

282.  917. 

10  See  oases  cited  supra.  For  rights  of  tenants  in  common  in 

11  For  ditches  and  canals  as  appur-  ditches   and.   water   rights,    see    Sees, 
tenanees,  see  Sees.  1017,  1018.  1454-1458, 
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ditch  is  represented  by  shares  of  stock  in  a  water  company  or  upon 
a  partnership  interest,  the  courts  agree  with  the  rule  that  the  rights 
to  the  ditch  may  be  transferred  separate  from  the  land.^* 

It  is  held  that  the  sale  of  a  ditch  will  not  pass  title  to  laterals 
taken  out  from  the  main  ditch  and  which  are  not  expressly  men- 
tioned and  are  not  in  fact  a  part  of  the  ditch  sold.^^  The  right 
to  use  water  flowing  in  an  irrigation  ditch  for  the  purpose  of  irri- 
gation is  an  easement  and  an  incorporeal  hereditament,  descendible 
by  inheritance.  1^ 

§  1004.  Sale  of  the  land  subject  to  the  easement  for  ditches 
and  canals,  where  the  purchaser  had  notice. — In  case  of  the  sale 
of  the  land  over  which  there  is  a  permanent  easement  for  a  ditch 
and  canal  constructed  thereon,  the  grantee  takes  the  land  sub- 
ject to  such  rights  of  way  and  their  necessary  use,  and  the  open 
possession  and  use  is  sufficient  notice  to  the  purchaser.  1  As  was 
said  in  a  late  Oregon  case:  2  "Again,  it  is  urged  that,  even 
though  the  license  is  irrevocable  as  to  the  licensor,  it  is  not  so 
as  to  his  grantee.  But  the  authorities  that  hold  the  license  irrev- 
ocable also  hold  that  it  is  binding  upon  the  grantee  of  the  licensor 

14  MePhail  v.  Forney,  4  "Wyo.  556,  owner  of  the  ditch.  Crescent  C.  Co.  v. 
35  Pac.  Eep.  773 ;  Snyder  v.  Murdook,  Montgomery,  143  Cal.  248,  76  Pae. 
20  Utah,  419,  59  Pac.  Eep.  91;  Hard     Rep.  1032,  65  L.  B.  A.  940. 

V.  Boise  etc.  Co.,  9  Idaho,  589,  76  Pac.  See,  also.  Low  v.  SchaflEer,  24  Ore. 

Bep.  331,  65  L.  B.  A.  407;  Brockman  239,   33    Pac.    Eep.     678;     Frank   v. 

V.  Grand  Central  C.  Co.,  8  Ariz.  451,  Hicks,  4  Wyo.  502,  35  Pac.  Bep.  475, 

76  Pac.  Bep.  602.  1025;  McPhail  v.  Forney,  4  Wyo.  556, 

15  Carman  v.  Staudaher,  20  Mont.  35  Pae.  Eep.  773;  Quinlan  v.  Noble, 
364,  51  Pae.  Eep.  738.  75   Cal.   250,   17   Pac.   Bep.   69;    Mc- 

See,  also,  Donnell  v.  Humphreys,  1  Dougal  v.  Lame,  39  Ore.  212,  64  Pac. 

Mont.  518.  Eep.   864;   Board  of  Begents  etc.   v. 

For   ditches   as  appurtenances,   see  Hutchinson,  46  Ore.  57,  78  Pac.  Eep. 

Sees.  1017,  1018.  ,  1028,   93  Fed.  Eep.   347;   Baldock  v. 

16  Gutheil  Park  Inv.  Co.  v.  Town  Atwood,  21  Ore.  73,  26  Pac.  Eep. 
of  Montclair,  32  Colo.  420,  76  Pac.  1058 ;  Farmers  >  etc.  Co.  v.  New  Hamp- 
Eep.  1050;  Travelers'  Ins.  Co.  v.  shire  etc.  Co.,  40  Colo.  46,  92  Pac.  Eep. 
ChUds,  25  Colo.  360,  54  Pac.  Eep.  290;  Fresno  Canal  Co.  v.  Eowell,  80 
1020 ;  Hall  v.  Blackman,  8  Idaho,  272,  Cal.  114,  22  Pac.  Eep.  53,  13  Am.  St. 
68  Pac.  Eep.  19.  Eep.  112. 

1  One     who     purchases    land    over  2  Shaw  v.  Proffitt,  57  Ore.  192,  109 

which  an  irrigation  ditch  is  in  opera-      Pac.  Eep.  584,  110  Pac.  Eep.  1092. 
tion  takes  subject  to  the  rights  of  the 
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who  took  with  notice. ' '  ^  But  it  is  held  that  a  hona  fide  purchaser 
of  land  without  knowledge,  or  actual  or  constructive  notice,  of 
the  existence  of  an  easement  takes  the  title  to  the  land,  relieved 
of  the  burden  of  the  easement.* 


1 1005.  Water  rights — Appurtenances — In  general. — The  fourth 
exception  mentioned  in  a  previous  section,^  to  the  general  rule, 
that  the  transfer  of  a  water  right  must  be  made  by  deed  or 
an  instrument  in  writing,^  is  the  case  where  the  title  to  a  water 
right  passes  to  the  grantee  with  a  sale  of  land  as  an  appurtenance 
without  being  specifically  mentioned  in  the  deed  of  transfer.  This 
subject  we  will  now  take  up  in  our  general  discussion  of  the  sub- 
ject of  water  rights  as  appurtenances.  Appurtenances  are  things 
belonging  to  another  thing  as  principal,  and  which  pass  as  inci- 
dent to  the  principal  thing.^  It  is  that  which  belongs  to  another 
thing,  but  which  did  not  belong  to  it  immemorially.*    Water  rights 


3  See,  also,  3  Pomeroy  Eq.  Jur.,  Sec. 
1295;  2  Pomeroy  Eq.,  Sec.  613;  Mc- 
Dougal  V.  Lame,  39  Ore.  212,  64  Pac. 
Eep.  864;  German  ete.  Society  v.  Gor- 
don, 54  Ore.  147,  102  Pac.  Eep.  736; 
Sisk  V.  Caswell,  14  Cal.  App.  377,  112 
Pac.  Eep.  185;  Shaw  v.  Proffitt,  57 
Ore.  192,  109  Pac.  Bep.  584,  110  Pac. 
Eep.  1092. 

But  see  Eubio  Canyon  Water  Assn. 
V.  Everett,  154  Cal.  29,  96  Pac.  Eep. 
811,  where  it  was  said:  "It  is  con- 
tended that  the  rule  is  that  subse- 
quent purchasers  of  land  take  it  sub- 
ject to  all  servitudes  then  laid  upon 
it  for  the  support  of  easements  of  the 
class  called  'apparent,'  and  which  are 
attached  to  other  land.  The  principle 
is  well  established,  but  the  question 
whether  or  not  an  easement  of  the 
character  of  this  pipe  line  is  an  ap- 
parent easement  is  not  so  clear. 
Many  authorities  declare  that  the  word 
'apparent,'  as  applied  to  an  ease- 
ment in  this  connection,  does  not  neces- 
sarily mean  visible,  but  refers  to  ease- 
ments used  by  means  of  some  artifi- 
cial permanent  structure  on  the  ser- 


vient tenement,  such  as  a  pipe,  a, 
sewer,  or  a  ditch,  as  distinguished 
from  those  which  use  the  servient 
tenement  in  its  natural  state,  and  at 
intervals,  in  the  meantime  leaving  no 
visible  sign  of  their  existence,  such 
as  a  way  or  a  right  of  fishery  or  pas- 
ture. ' ' 

4  Blake  v.  Boye,  38  Colo.  55,  88 
Pac.  Eep.  470,  8  L.  E.  A.,  N.  S.,  418 ; 
Tynon  v.  Despain,  22  Colo.  240,  43 
Pac.  Eep.  1039. 

1  See  Sec.  997. 

2  See  Sec.  996. 

s  Bouvier,  Law  Diet.,  Sub.,  Appur- 
tenances. 

4  Farmer  v.  Uiiah  W.  Co.,  56  Cal. 
11;  1  Ventris  407;  Coke  on  Litt.  121b; 
New  Ipswich  etc.  Factory  v.  Batchel- 
der,  3  N.-  H.   190,   14  Am.  Dec.  346. 

' '  An  appurtenance  is  that  which  be- 
longs to  another  thing,  but  which  has 
not  belonged  to  it  immemoriaUy.  Ap- 
purtenant denotes  annexed  or  belong- 
ing to,  but  in  law  it  denotes  an  annex- 
ation which  is  of  convenience  merely 
and  not  of  necessity,  and  which  may 
have  had  its  origin  at  any  time,  in 
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may  or  may  not  be  appurtenances  to  land.  Therefore  such  rights 
may  or  may  not  pass  with  deeds  conveying  the  land.^  A  water 
right,  as  we  have  seen  in  previous  sections  of  this  chapter,  is  a 
separate  and  distinct  property  right,  and,  except  under  recent 
water  codes,  may  be  sold  and  conveyed  separate  and  apart  from 
any  land  or  interest  in  land.^  The  land  may  be  sold  together  with 
the  water  right  as  an  appurtenance  thereto,  without  its  being  men- 
tioned in  the  deed,  or  as  described  in  the  deed  as  a  part  and  par- 
cel of  the  land.  Again,  the  land  may  be  sold,  and  the  appurtenant 
water  right  may  be  reserved  from  the  transfer  for  use  on  other 
lands.'^  And,  again,  a  tract  of  land  may  be  sold,  and  with  it  there 
may  also  be  conveyed  a  water  right,  which  had  formerly  been  used 
on  other  lands.  In  fact  there  is  no  end  to  the  ramifications  in  the 
conveyancing  of  water  rights  which  may  be  made.  Therefore  as 
to  whether  or  not  in  the  sale  and  transfer  of  land,  the  water  right 


both  of  which  respects  it  is  distin- 
guished from  appendant. ' '  Abb.  Law 
Diet.,  title  Appurtenance. 

See,  also,  case  of  Crocker  v.  Ben- 
ton, 93  Cal.  365,  28  Pac.  Rep.  953, 
where  the  Court  held  that  under  Sec- 
tion 662  of  the' Civil  Code,  defining  an 
appurtenance  and  providing  that  a 
"thing  is  deemed  to  be  incidental  or 
appurtenant  to  land  when  it  is  by 
right  used  with  the  land,  etc.,"  the 
phrase  "by  right  used  with  the  land" 
does  not  refer  to  the  owner's  title  to 
the  incident,  but  has  reference  to  the 
rightful  use  by  which  the  incident  has 
become  an  adjunct  to  the  land,  and 
remains  such  so  long  as  it  can  be  used 
therewith  without  lawful  interference 
by  third  persons. 

5  See  Sees.  1005-1016. 

See,  also,  Hough  v.  Porter,  51  Ore. 
318,  95  Pac.  Rep.  732,  98  Pao.  Eep. 
1083,  102  Pac.  Rep.  728;  Nevada 
Ditch  etc.  Co.  v.  Bennett,  30  Ore.  59, 
,45  Pac.  Eep.  472,  60  Am.  St.  Bep. 
777;  Pogue  v.  Collins,  146  Cal.  435, 
80  Pac.  Eep.  623 ;  Senior  v.  Anderson, 
138  Cal.  716,  72  Pac.  Eep.  349;  Pen- 


dola  V.  Eamm,  138  Cal.  517,  71  Pac. 
Rep.  624;  Smith  v.  Corbit,  116  Cal. 
587,  48  Pac.  Eep.  725;  Dixon  v. 
Schermeier,  110  Cal.  582,  42  Pac.  Eep. 
1091;  Crooker  v.  Benton,  93  Cal.  365, 
28  Pac.  Rep.  953;  MeShane  v.  Car- 
ter, 80  Cal.  310,  22  Pac.  Rep.  178; 
Quirk  V.  Talk,  47  Cal.  453,  2  Morr. 
Min.  Rep.  19 ;  Reynolds  v.  Hosmer,  51 
Cal.  305,  5  Morr.  Min.  Eep.  6;  Hun- 
garian etc.  Co.  T.  Moses,  58  Cal.  168; 
Fitzell  V.  Leaky,  72  Cal.  477,  14  Pac. 
Rep.  198;  Lower  King's  River  etc. 
Co.  V.  King's  etc.  Co.,  60  Cal.  408; 
Standart  etc.  Co.  v.  Bound  Valley  etc. 
Co.,  77  Cal.  399,  19  Pac.  Rep.  689; 
Mitchell  V.  Amador  etc.  Co.,  75  Cal. 
464,  483,  17  Pac.  Eep.  246. 

6  See  Sec.  995. 

Por  a  water  right  as  an  inseparable 
appurtenance,  see  Sees.  1015,  1016. 

For  the  water  codes  of  the  various 
States  regulating  the  sale  of  water 
rights,  see  Part  XIV. 

7  Por  the  right  to  change  the  place 
of  use,  see  Sees.  867,  868,  871. 

For  the  right  to  change  the  use,  see 
Sees.  869-872, 
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formerly  used  in  connection  therewith  will  pass  as  an  appurtenance 
thereto  is  a  question  of  fact,  depending  entirely  upon  the  inten- 
tion of  the  parties  as  indicated,  first,  by  the  terms  of  the  deed  it- 
self;  and,  in  case  that  is  ambiguous,  then  by  the  other  facts  sur- 
rounding each  particular  case.8 

In  our  discussion  of  the  subject  of  water  rights  and  ditches  and 
canals  as  being  appurtenant  to  land,  under  the  Western  rules,  it 
wiU  be  noticed  that  in  some  of  the  cases  cited  the  terms  "appur- 
tenances" or  "with  appurtenances"  are  used,  in  others  the  rights 
are  referred  to  as  "incidents"  or  "incidents  to  the  land,"  while 
in  stiU  others  they  are  referred  to  as  "parts  and  parcels  of  the 
land,"  but  all  meaning  the  same  thing.  And,  in  some  of  the  cases 
these  terms  are  used  indiscriminately.  This  is  due  to  the  con- 
fusion of  the  nature  of  the  rights  known  under  the  common  law 
as  the  riparian  rights  of  riparian  owners,  which  are  parts  and  par- 
cels of  the  soil,8  with  the  rights  of  appropriators  of  the  water 
under  the  Arid  Region  Doctrine  of  appropriation,  the  nature  of 
whose  rights  are  incorporeal  hereditaments  which  may  or  may  not 
be  appurtenant  to  the  land.  Therefore,  where  the  rights  are  ac- 
quired by  appropriation,  the  correct  expression  to  use  is  to  refer 
to  them  as  "appurtenances,"  or  "with  appurtenances."  The 
Wyoming  Court  in  the  case  of  Frank  v.  Hicks  makes  the  proper 
distinction.!"  As  we  have  seen  in  a  preAdous  section,  water  may 
be  appropriated  by  a  trespasser  upon  the  lands  of  others.  ^^  But 
where  this  is  the  case,  the  water  right  so  appropriated  does  not 
become  an  appurtenance  to  the  land;  but  upon  the  removal  of  the 
trespasser  from  the  land  he  may  sever  the  water  right  and  use  the 
water  claimed  thereunder  upon  other  lands.  ^2  y^^  -^n  ^9^  ^^ke 
up  the  subject  of  the  rights  acquired  by  appropriation  as  appur- 
tenances. 

8  See  Sees.  1007-1012.  11  See,  for  appropriation  of  water 

9  For  the  nature  of  riparian  rights,     by  trespassers,  Sec.  688. 

see  Sees.  450-456.  i2Altaetc.  Co.  v.  Hancock,  85  Cal. 

10  Frank  v.  Hicks,  4  Wyo.  502,  35  219,  24  Pac.  Eep.  645,  20  Am.  St. 
Pae.  Eep.  475,  1025.  Eep.   217;    Smith  v.  Logan,   18   Nev. 

That  the  nature  of  a  water  right  149,  1  Pac.  Eep.  678;  Seaweard  v. 
is  an  incorporeal  hereditament,  see  Pacific  etc.  Co.,  49  Ore.  157,  88  Pac. 
Sec.  771.  Eep.  963. 
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§  1006.  Appurtenances — Sale  of  water  rights  with  land  when 
specifically  mentioned. — ^Although,  as  we  have  seen  in  a  previous 
section,  that  water  rights  and  land  are  separate  and  distinct  prop- 
erty rights,  and  may  be  sold  and  transferred  separate  and  apart 
from  each  other,  no  reason  exists  in  law  or  otherwise  why  they  may 
not  be  sold  together.  And,  furthermore,  whatever  may  be  the  rule 
governing  the  transfer  of  water  rights  with  a  tract  of  land  that, 
under  certain  circumstances,  the  water  right  is  appurtenant  to  the 
land  conveyed,^  it  can  have  no  application  to  a  case  where,  by  the 
terms  of  a  valid  deed  itself,  such  a  right  is  expressly  granted  or  re- 
served. In  such  a  case  the  express  terms  of  the  deed  must  govern, 
and,  according  to  the  tenor  thereof,  the  title  to  the  water  right  de- 
scribed therein  either  passes  to  the  grantee  or  is  reserved,  in  which 
case  the  title  still  remains  in  the  grantor.^  It  was,  therefore,  held 
in  a  recent  Colorado  case  ^  that  where  a  deed  to  a  certain  tract  of 
land  also  specifically  described  the  water  rights  granted,  the  grantee 
did  not  take  by  implication  any  additional  water  rights. 

Although  a  water  right  may  be  appurtenant  to  a  certain  tract  of 
land,  it  is  the  subject  of  property,  and  may  be  transferred  either 
with  or  without  the  land.*  Again,  a  portion  of  the  water  right  may 
be  transferred  with  the  land  and  a  portion  reserved  in  the  grantor.'* 
Where  a  land  owner  conveys  a  tract  of  land  lying  under  his  canal 
and  susceptible  of  irrigation,  and  includes  in  the  conveyance  a  grant 
of  the  "free  and  perpetual  use  of  water"  from  the  grantor's  canal 
sufficient  to  irrigate  the  land  conveyed,  it  was  held  that  the  grant 
of  such  free  and  perpetual  water  right  did  not  obligate  the  grantor 
or  his  successors  to  perpetually  bear  and  pay  the  expense  and  cost 
of  maintaining  and  protecting  the  canal  and  water  right  and  deliver- 
ing the  water  to  the  consumer.^ 

1  See  Sees.  1007-1015.  his   lands   in   connection   with    which 

2  Arnett  v.  Linhart,  21  Colo.  188,  the  appropriation  was  made,  and  the 
40  Pae.  Eep.  355.  water  rights  acquired  thereby  wiU  pass 

3  Davis  V.  EandaU,  44  Colo.  488,  99  appurtenant  to  the  land. ' '  Nevada  D. 
Pac.  Eep.  323.  Co.  v.  Bennett,  30   Ore.  59,  45  Pao. 

*  See  See.  1015,  1016.  Bep.  472,  60  Am.  St.  Eep.  777. 

See,  also,  Strickler  v.  City  of  Colo- '  B  Arnett  t.  Linhart,  21  Colo.   188, 

rado   Springs,    16   Colo.   61,   26   Pae.  40  Pae.  Eep.  355. 

Eep.  313,  25  Am.  St.  Eep.  245.  «  Nampa  etc.  Dist.  r.  Gess,  17  Idaho 

"After  a  completed  appropriation,  552,  106  Pac.  Eep.  993. 
the  appropriator  may  sell  and  eonvey 
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§  1007.  Water  rights — ^Appurtenances — Intent  of  the  parties 
as  affecting  sale  of — Terms  of  deed. — As  water  rights,  ditches, 
and  canals  and  other  works  used  in  the  diversion  of  the  water  and 
conducting  it  to  the  place  of  use  are  the  subjects  of  independent 
property,  and  may  be  sold  and  transferred  separate  and  apart  from 
the  land,  or  any  interest  in  land,i  as  to  whether  in  the  sale  of  a 
certain  tract  of  land  the  water  rights,  etc.,  pass  to  the  grantee  as 
appurtenances  thereto  depend  largely  upon  the  intent  of  the  grantor 
that  they  should  or  should  not  so  pass.  This  intention  is  a  question 
of  fact,  which  is  to  be  ascertained,  first,  from  the  express  terms  of 
the  deed  transferring  the  land;  or,  second,  when  the  deed  is  silent 
or  ambiguous  upon  the  question,  from  the  presumption  that  arises 
from  the  circumstances  and  facts  surrounding  each  particular  case, 
including  the  question  as  to  whether  or  not  the  water  right  claimed 
by  the  grantee  as  having  passed  by  the  deed  wa»,  at  the  date  of  the 
transfer,  in  fact  an  appurtenance  to  the  land,  and  at  that  time  owned 
by  the  grantor.^  Eelative  to  the  first  proposition,  we  wiU  say  that, 
owing  to  the  law  that  a  water  right,  although  in  fact  appurtenant 
to  a  certain  tr'act  of  land,  may  be  sold  and  transferrpd  with  the 
land,  or  it  may  be  specifically  reserved  in  the  deed  conveying  the 
land,  where  it  is  mentioned  in  the  deed  in  sufficiently  definite  terms, 
so  that  the  intent  of  the  grantor  as  to  whether  it  was  to  pass  with 
the  transfer  of  the  land  or  not  can,  by  a  reasonable  construction 
thereof,  be  ascertained,  the  terms  expressed  in  the  deed,  in  the 
absence  of  fraud  or  mistake  must  govern  in  the  construction  of  the 
deed.  The  purchaser's  intention,  or  his  understanding  as  to  what 
was  conveyed  in  such  a  case,  can  in  no  way  control.  ^  It  therefore 
follows,  under  the  well-known  rules  of  evidence,  that  in  such  cases 

1  See  Sees.  995,  1015,  1016.  2  As   to   whether    or    not   a,   water 

"Although  a   water   right  may  be  right  is  to  be  deemed  an  appurtenance 

appurtenant  to  the  land,  it  is  the  sub-  in  fact,  see  Sees.  1011-1013. 

ject  of  property,  and  may  be  trans-  8  That  the  purchaser 's  intention  can 

ferred    either    with    or    without   the  not  control,  see  Cooper  v.  Shannon,  36 

land."    Strickler  v.  Colorado  Springs,  Colo.  98,  85  Pao.  Eep.  175,  118  Am. 

16  Colo.  61,  26  Pac.  Eep.  313,  25  Am.  St.  Eep.  95. 

St.  Rep.   245;   Arnett  v.  Linhart,   21  See,  also,  Yocoo  T.  Conroy,  104  Cal. 

Colo.  188,  40  Pac.  Eep.  355;  Cooper  v.  468,  38  Pac.  Eep.  107. 

Shannon,  36  Colo.  98,  85  Pac.  Eep.  175,  For  the  case  of  a  mistake,  where  a 

118  Am.  St.  Rep.  95;   Bessemer  Irr.  right  of  way  was  sold  and  paid  for 

Ditch  Co.  V.  WooUey,  32  Colo.  437,  76  and  the  deed  included  a  water  right 

Pae.  Eep.  1053,  105  Am.  St.  Eep.  91.  and  the  mistake  corrected  in  a  suit  to 
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the  terms  as  expressed  in  the  written  instrument  of  conveyance  can 
not  be  altered  or  varied  by  parol  testimony.*  But,  however,  owing 
to  the  fact  that  a  water  right  and  the  ditches  and  other  works  used 
in  connection  therewith  are  of  such  an  uncertain  character,  as  far 
as  their  accurate  description  is  concerned,  the  exact  intent  of  the 
grantor,  much  more  often  than  otherwise,  in  the  sale  and  transfer 
of  a  water  right,  together  with  a  certain  tract  of  land,  is  not  set 
forth  by  the  terms  of  the  deed  itself  with  sufficient  definiteness,  so 
that  by  a  reasonable  construction  of  the  language  used  it  can  be  de- 
termined just  exactly  what  the  grantor  intended  to  convey.  It  is 
self  evident  from  the  nature  of  a  water  right,  or  the  right  to  the  use 
of  water,  that  it  can  not  be  described  with  the  same  degree  of  accu- 
racy that  the  tract  of  land  conveyed  by  the  same  instrument  can  be 
described — ^by  the  legal  subdivisions  of  the  Government  survey,  by 
lots  and  blocks,  or  by  metes  and  bounds.  And  this  is  where  the 
most  of  the  trouble  has  arisen ;  and  in  deeds  where  there  is  no  ques- 
tion as  to  the  exact  tract  of  land  which  was  conveyed,  the  attempted 
descriptions  of  the  water  rights  have  been  so  vague  and  indefinite 
that  the  courts  have  oftentimes  been  called  upon  to  determine  as  to 
just  what  was  attempted  to  be  conveyed  in  that  respect.  In  con- 
struing deeds  of  this  nature,  the  terms  in  the  deeds  themselves  must 
be  first  considered,  and  if  they  are  vague  or  indefinite  as  to  the  exact 

determine'  priorities,   see   South   Tule  Caswell,   14  Cal.  App.   377,   112  Pac. 

etc.  Co.  V.  King,  144  Cal.  450,  77  Pao.  Kep.  185. 

Eep.  1032.  See,    also,    Devlin    on    Deeds,    Sec. 

In  an  action  for  deceit  in  the  sale  1002. 

of  land  and  appurtenant  waters,  oral  4  The  vesting  of  title  is  determined 

evidence  of  what  occurred  before  and  by  the  legal  effect  of  the  terms  of  the 

when  the  deed  was  signed  is  admissi-  grant,  and  can  not  be   controlled   or 

ble  to  show  the  situation  and  inten-  affected  by  subsequent  statements   or 

tion  of   the  parties,  in  order   to   ex-  declarations  of  the  vendor.    Josslyn  v. 

plain  ambiguity  in  the  deed.     WUson  Daly,  15  Idaho  137,  96  Pac.  Eep.  568, 

V.  Higbee,  62  Fed.  Eep.  723.  where   the   Court   said:      "This   is   a 

A  grantee  may  not  plead  ignorance  fundamental  principle  of  evidence  that 

of  the  covenants  of  deed  executed  to  is  too  well  established  to  require  dis- 

him,  if  he   has   accepted  and  had  it  cussion." 

recorded,  as  a  ground  for  deleating  See,    also,    Whitney   v.    Dewey,    10 

the  course  and  effect  of  the  covenants  Idaho  633,  80  Pac.  Kepr  1117,  69  L. 

in  the  same,  in  the  absence   of   any  E.  A.  572;  Duckworth  v.  Watsonville 

fraud,  practiced  by  the  grantor,  pre-  etc.  Co.,   150  C,al.   520,  89  Pac.  Eep. 

venting  the  grantee  from  familiariz-  338;  Id,.,  158  Cal.  206,  110  Pae.  Eep. 

ing  himself  with  the  deed.     Sisk  v.  927. 
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water  right  or  easement  for  a  ditch,  parol,  or  extrinsic  testimony 
may  be  introduced,  in  order  to  explain  away  any  ambiguity  exist- 
ing in  the  language  used  and  to  determine  exactly  what  was  intended 
to  be  conveyed.^  So,  where  a  deed  purported  to  convey  "one  cer- 
tain water  ditch  taken  out  of  Montgomery  Creek,"  and,  also,  "one 
certain  water  ditch  taken  from  the  tributary  of  Montgomery  Creek, 
and  taken  out  of  said  creek,"  etc.,  and  it  did  not  appear  that  the 
grantor  owned  any  interest  in  any  other  ditch  or  ditches,  and  where 
the  water  right  used  in  connection  with  the  ditches  was  necessary 
for  the  irrigation  of  the  land  conveyed,  it  was  held  that  a  convey- 
ance of  the  ditches  was  a  conveyance  of  the  right  to  the  use  of  the 
water  appropriated  and  conducted  through  the  ditches.^  Again,  a 
deed  conveying  land  and  water  rights  in  which  the  water  rights 
were, described  as  "And  also  one-half  interest  in  a  certain  ditch," 
was  construed  by  the  Court  as  conveying  a  one-half  interest  in  the 
ditch  and  the  water  rights,  and  also  reserving  a  one-half  interest  in 


5  Farm  Inv.  Co.  v.  Gallup,  13  Wyo. 
20,  76  Pae.  Eep.  917,  in  which  it  is 
said:  "The  mortgage  itself  does  not 
define  the  extent  of  the  grantor's  in- 
terest, nor  the  character  of  his  title; 
and,  from  all  that  appears  in  that 
instrument,  he  might  have  been  the 
sole  owner.  Upon  extrinsic  inquiry, 
however,  it  is  learned  that  his  right 
was  limited  to  an  undivided  one-half 
interest,"  and  holding  that  in  con- 
struing conveyances  of  land  and  wa- 
ter rights,  to  ascertain  what  interest 
passed  in  the  water  rights  and  ditch, 
the  instruments  should  be  examined 
in  the  light  of  the  facts  regarding 
their  use,  both  before  and  after  their 
execution. 

See,  also,  Frank  v.  Hicks,  4  Wyo. 
502,  35  Pac.  Eep.  475,  1025;  Hayes  v. 
Buzard,  31  Mont.  74,  77  Pac.  Eep.  423, 
where  it  is  said :  ' '  The  right  of  the 
plaintiff  musf  therefore  depend  upon 
the  interpretation  to  be  given  to  the 
deeds  furnishing  the  chain  of  title. 
.    .    .    What  rights,   therefore,   does 


the  plaintiff  appear  to  have  acquired 
in  the  water  under  the  deed,  in  the 
light  of  the  facts  as  they  existed,  and 
the  behavior  of  the  parties  with  refer- 
ence to  it  down  to  the  commencement 
of  this  action!  This  deed  does  not, 
nor  does  any  of  the  others  following 
it,  describe  any  particular  right." 

A  deed  of  general  warranty  of 
"quiet  and  peaceable  possession" 
does  not  warrant  water  rights  un- 
less they  are  in  fact  appurtenant  to 
the  land.  "If  they  were,  the  ab- 
sence of  any  mention  of  them  in  the 
deed  is  immaterial,  but  if  not,  the 
warranty  does  not  include  them." 
George  v.  Eobinson,  23  Utah  79,  63 
Pac.  Eep.  819. 

See,  also.  Smith  v.  Denniff,  24  Mont. 
20,  60  Pac.  Eep.  398^  50  L.  E.  A. 
737,  81  Am.  St.  Eep.  408.. 

BWilUams  v.  Harter,  121  Cal.  47, 
53  Pac.  Eep.  405. 

See,  also,  AUen  v.  Swadley,  46  Colo. 
544,  105  Pac.  Eep;  1097. 
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both,  and  that,  too,  whether  the  entire  water  before  the  conveyance 
was  used  upon  the  land  sold  thereby  or  not  J 

The  rule  adopted  by  the  Colorado  courts  is  to  the  effect  that, 
whether  or  not  a  deed  to  land  conveys  a  water  right  formerly  used 
thereon,  depends  upon  the  intention  of  the  grantor,  which  is  to  be 
gathered,  first,  from  the  express  terms  of  the  deed ;  and,  second, 
from  the  facts  surrounding  each  particular  case.s  Also,  in  deter- 
mining whether  a  right  granted  is  appurtenant  or  in  gross,  it  is  the 
settled  rule  of  law  that  the  courts  must  consider  the  terms  of  the 
grant,  the  nature  of  the  right  and  the  surrounding  circumstances 
giving  effect,  as  far  as  possible,  to  the  legally  asserted  intention  of 
the  parties,  but  always  favoring  the  construction  of  the  grant  as  of 
an  easement  appurtenant  rather  than  a  right  in  gross  or  as  passing 
title  to  a  certain  parcel  of  land.* 

§  1008.  Water  rights — Appurtenances — Intent  of  the  parties  as 
affecting  the  sale  of — When  the  deed  is  silent. — Where  a  tract  of 
land  is  conveyed  and  at  the  time  of  the  transfer  the  grantor  was 
■  the  owner  of  a  water  right,  and  ditches,  canals,  and  a  right  of  way 
for  the  same,  used  in  connection  with  the  land,  and  the  deed  is  abso- 
lutely silent  upon  the  question  of  the  water  rights,  etc.,  the  authori- 
ties also  hold  that  it  depends  upon  the  intent  of  the  grantor  as  to 
whether  or  not  these  rights  were  conveyed  with  the  land.  This  inten- 
tion is  also  a  question  of  fact,  and  must  be  proven  by  the  facts  and 

7  Amett  V.  Linhart,  21  Colo.  188,  40  Chamberlain  v.  Amter,  1  Colo.  App. 
Pae.  Bep.  355.  13,  27  Pae.  Eep.  87;  King  v.  Ackroyd, 

8  See  next  section,  No.  1008 ;  Cooper      28  Colo.  488,  66  Pae.  Eep.  906. 

V.  Shannon,  36  Colo.  98,  85  Pae.  Eep.  9  Euhnke  v.  Aubert,  58  Ore.  6,  113 

177,  118  Am.  St.  Eep.   95;   Strickler  Pae.  Eep.  38. 

T.  City  of  Colorado  Springs,  16  Colo.  See,   also,   Bank   of   British   North 

61,  26  Pae.  Eep.  313,  25  Am.  St.  Eep.  America  v.  Miller,  6  Fed.  Eep.  545,  7 

245;  Amett  v.  Linhart,  21  Colo.  188,  Sawy.  163;  Pudickar  v.  East  Riverside 

40  Pae.  Eep.  355 ;   Bessemer  etc.  Co.  etc.  Co.,  109  Cal.  29,  41  Pae.  Rep.  1024 ; 

r.  WooUey,  32  Colo.  437,  76  Pae.  Eep.  Washburn  on  Easements,  4th  Ed.,  45; 

1053,  105  Am.  St.  Eep.  91;  Travelers'  Stovall  v.   Coggins   Granite   Co.,   116 

Ins.  Co.  V.  Childs,   25  Colo.  360,  54  Ga.  376,  42  S.  B.  Eep.  723;  Cross  v. 

Pae.  Eep.  1020;  Daum  v.  Conley,  27  Kitts,  69  Cal.  217,  10  Pae.  Eep.  409, 

Colo.  56,  59  Pae.  Eep.   753;   Crippen  58  Am.  Eep.  558;    Farmer   v.    TJkiah 

V.   Comstook,    17    Colo.    App.    89,    66  Water  Co.,  56  Cal.  11 ;  Geddis  v.  Par- 

Pac.  Eep.  1074;  Child  v.  Whitman,  7  rish,  1  Wash.  587,  21  Pae.  Eep.  314. 
Colo.   App.    117,   42   Pae.   Eep.    601; 
113 — Kin.  on  Irr. 
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circumstances  which  surround  each  particular  case,  including  the 
acts  of  the  parties,  and  such  other  facts  as  are  admissible  under  the 
rules  of  evidence.^  The  burden  of  proof  in  such  a  case  is  upon 
the  one  claiming  that  these  rights  passed  with  the  transfer  of  the 
land.2  But  the  claimant  need  only  prove,  first,  that  the  grantor  at 
the  time  of  the  transfer  was  the  owner  of  the  rights  claimed ;  and, 
second,  that  they  were  necessary  to  the  full  enjoyment  of  the  land 
conveyed,  or,  in  other  words,  tftat  at  the  time  of  the  transfer,  they 
were  in  fact  an  appurtenance  to  that  particular  tract  of  land.3 
Having  made  this  proof,  under  the  rule  that  the  conveyance  of  a 
particular  tract  of  land  conveys  all  rights  which  are  in  fact  appur- 
tenant thereto,  a  presumption  arises  in  favor  of  the  grantee, '  that 
such  right  was  intended  to  pass  and  did  pass  with  the  conveyance  of 
the  land,  and  the  burden  then  shifts  to  the  grantor  to  prove  that  it 
was  not  intended  that  they  should  pass,  and  that  they  did  not  pass 
with  the  transfer  of  the  land.    And,  in  the  absence  of  such  evidence 


1  Farm  Inv.  Co.  v.  GaUup,  13  "Wyo. 
20,  76  Pae.  Eep.  917;  Clyne  v.  Be- 
nicia  W.  Co.,  100  Cal.  310,  34  Pae. 
Eep.  714;  Tucker  v.  Jones,  8  Mont. 
225,  19  Pae.  Eep.  571;  Sweetland  v. 
Olson,  11  Mont.  27,  27  Pae.  Eep.  339; 
Cross  V.  Kitts,  69  Cal.  217,  10  Pae. 
Eep.  409,  58  Am.  Eep.  558;  Simmons 
T.  Winters,.  21  Ore.  35,  27  Pae.  Eep. 
7,  28  Am.  St.  Eep.  727. 

"Whether  an  easement  in  a  given 
case  is  appurtenant  or  in  gross  is 
determined  mainly  by  the  nature  of 
the  right  and  of  the  intention  of  the 
parties  creating  it."  Jones  v.  Dear- 
dorff,  4  Cal.  App.  18,  87  Pae.  Eep. 
213. 

When  the  deed  is  silent,  the  intent 
of  the  grantor  must  be  gathered  from 
the  presumption  arising  from  the  cir- 
cumstances. Bessemer  etc.  Co.  v.  Wool- 
ley,  32  Colo.  437,  76  Pao.  Eep.  1053, 
105  Am.  St.  Eep.  91;  Travelers'  Ins. 
Co.  V.  Childs,  25  Colo.  360,  54  Pao. 
Eep.  1020;  Cooper  v.  Shannon,  36 
Colo.  98,  85  Pae.  Eep.  175,  118  Am. 
St.  Eep.  95. 


See,  also,  Colorado  eases  cited  in 
preceding  section. 

Carman  v.  Staudaher,  20  Mont.  364, 
51  Pae.  Eep.  738,  where  it  was  held 
that  parol  evidence  was  admissible  to 
show  that  certain  lateral  ditches 
claimed  to  be  appurtenances  were  not 
BO  in  fact. 

2 ' '  One  who  asserts  that  a  water 
right  and  ditch  are  appurtenant  to 
certain  lands  has  the  burden  of  prov- 
ing that  they  are  appurtenances,  and 
must  connect  himself  with  the  title  of 
the  prior  appropriator. "  Smith  v. 
Denniff,  24  Mont.  20,  60  Pao.  Eep.  398, 
50  L.  E.  A.  737,  81  Am.  St.  Eep.  408. 

See,  also.  Hays  v.  Buzard,  31  Mont. 
74,  77  Pao.  Eep.  423;  Smith  v.  Lo- 
gan, 18  Nev.  149,  1  Pao.  Eep.  678; 
Daum  V.  Conley,  27  Colo.  56,  59  Pae. 
Eep.  753;  North  American  etc.  Co.  v. 
Adams,  104  Fed.  Eep.  404,  45  C.  C.  A. 
185,  21  Morr.  Min.  Eep.  65. 

3  As  to  when  a  water  right  is  in  fact 
an  appurtenance  to  laud,  see  Sees. 
1011-1013. 
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of  an  intent  to  the  contrary,  it  is  well  settled  that  the  rights  pass 
with  the  conveyance  of  the  land  as  appurtenances  thereto.  This 
subject  we  will  discuss  more  at  length  in  connection  with  the  par- 
ticular features  connected  with  these  cases.*  One  of  the  circum- 
stances in  these  cases,  and  upon  which  proof  is  competent  and  ad- 
missible, is  the  question  of  the  actual  consideration  paid  for  the 
land.  It  is  a  well-known  fact  that  in  the  arid  portions  of  the  West 
the  land  is  practically  worthless  without  a  water  right.  If  the  price 
paid  for  the  land  was  what  might  be  considered  a  reasonable  price 
for  both  the  land  and  water,  it  is  always  competent  that  this  fact 
be  shown.  As  was  said  in  a  leading  California  case :  ^  "  The  use 
of  these  waters  to  the  extent  at  least  to  which  they  had  been  pre- 
viously employed  may  have  been,  and  it  is  fair  to  presume  was,  the 
chief,  perhaps  only,  inducement  to  the  purchase  by  plaintiffs  and 
their  grantors.  To  authorize  judicially  the  diversion  and  material 
reduction  of  the  waters  would  be  a  violation  of  the  principle  that 
they  took  with  all  apparent  benefits  and  easements  belonging  to 
their  purchase. ' ' 

This  question  has  been  repeatedly  passed  upon  by  the  courts  of 
the  States  in  the  arid  West  as  well  as  those  of  the  Eastern  States. 
Indeed,  it  is  a  rule  in  accordance  with  natural  justice  and  reason 
that  where  one  sells  a  house  or  a  farm  every  right  will  pass  to  the 
purchaser  which  is  necessary  to  the  complete  use  and  enjoyment  of 
the  property  conveyed,  unless  expressly  reserved  in  the  instrument  of 
conveyance  itself.  Take,  for  example,  the  case  of  a  person  in  the  arid 
region  who  owns  a  farm  or  an  orange  grove  which  is  wholly  depend- 
ent for  water  upon  the  right  of  the  owner  to  divert  a  certain  quan- 
tity from  a  neighboring  stream,  and  perhaps  also  upon  a  right  of  way 
over  the  land  of  another  person  for  his  ditch  to  convey  the  water 
to  the  place  at  which  it  is  needed;  then,  to  carry  our  illustration 
still  further,  let  us  suppose  that  the  water  of  a  stream  was  all  appro- 
priated by  the  owner  of  the  land  and  by  others ;  then  the  owner  sells 
the  land,  and  leaves  out  the  word  "appurtenances" — perhaps  de- 
signedly— from  the  deed  conveying  the  land.  The  courts  would  hold 
under  these  circumstances  that  by  the  conveyance  of  the  tract  of 
land  "every  right  will  pass  to  the  purchaser  which  is  necessary  to 
complete  the  use  and  enjoyment  of  the  property  conveyed  unless 

*  See    Sees.    1009-1014,    and  cases         6  Cave  v.  Crafts,  53  Cal.  135. 
cited. 
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expressly  reserved  in  the  instrument  of  conveyance."  If  the  law 
was  otherwise  the  grantor  could  sell  the  naked  land  to  one  and  the 
right  to  appropriate  the  water  which  was  an  absolute  necessity  to 
the  enjoyment  of  the  land  to  another,  and  thereby  deprive  the 
grantee  of  the  land  of  any  chance  to  get  water  with  which  to  irrigate 
the  crops  or  trees  growing  upon  the  same.  Of  course  where  the 
water  right  has  been  sold  before  the  date  of  the  conveyance  of  the 
land  or  is  specially  reserved  in  th*  deed  the  case  is  different. 

§  1009.  Appurtenances — Sale  of  water  rights  when  included  in 
the  word  "appurtenances." — Where  there  is  the  sale  of  a  certain 
tract  of  land  by  a  valid  deed  and  in  which,  after  describing  the 
land,  there  is  the  expression,  "together  with  aU  and  singular  the 
appurtenances  thereunto  belonging  and  appertaining,"  or  one  of 
similar  purport,  using  the  word  "appurtenances,"  unless  there  is 
a  specific  reservation  of  the  w;ater  right,  which  is  in  fact  an  appur- 
tenance to  the  land,  the  water  right  will  pass  with  the  transfer  of  the 
land  the  same  as  though  it  had  been  specifically  mentioned  in  the 
deed.  This  follows  the  regular  and  weU-settled  rule  of  law  as  to 
the  transfer  of  the  land  with  "appurtenances,"  and  the  water  right 
will  pass  with  the  land  with  the  houses,  barns,  fences,  and  other  ap- 
purtenances. ^    Under  such  a  deed  of  conveyance,  what  water  rights 

1 ' '  This     conveyance    would    carry  80  Pac.  Eep.  623 ;   Nevada  D.  Co.  v. 

frith  it  the  water  right  appurtenant  Bennett,  30  Ore.  59,  45  Pac.  Eep.  472,' 

to  the  land  at  the  time  of  the  convey-  60  Am.  St.  Eep.  777;  North  American 

anee,    unless    it    was    specifically    re-  E^-  Co.  v.  Adams,   104  Fed.  404,  45 

served   in   the    deed    or   it    could   be  ^-  ^-  A-  185;  21  Morr.  Min.  Eep.  65; 

clearly  shown  that  it  was  known  to  Travelers'  Ins.  Co.  v.  Childs,  25  Colo, 

both  parties  that  the  water  right  was  t«°'   ^^   ^^"^   ^«P-    ^O^O;    Mattis   v. 

^■^jj^i.  J.,  T,  Hosmer,  37  Ore.  523,  62  Pac.  Eep. 
not  intended  to  be  conveyed."  Eus-  ,_  „„_  _  ,  ^  „  ,,  .  „„ 
T  .  ^  ,,„  T-,  ^  ,„>  ,,o  ■,,  17,  632;  Tucker  V.  Jones,  8  Mont.  225, 
sell  V.  Irish,  20  Idaho  194,  118  Pac.  m  r.  -d  err,  ,,  ^  -i.  =., 
'  '  19  Pae.  Eep.  571;  Cave  v.  Crafts,  53 
Rep.  501;  Josslyn  v.  Daly,  15  Idaho  ^al.  135;  Donnell  v.  Humphreys,  1 
137,  96  Pae.  Eep.  568;  Smith  v.  North  i^„„t  g^g.  Bessemer  Irr.  Co.  v.  Wool- 
Canyon  W.  Co.,  16  Utah  194,  52  Pac.  ley,  32  Colo.  437,  76  Pae.  Eep.  1053, 
Eep.  283 ;  Mitchell  v.  Amador  etc.  Co.,  105  Am.  St.  Eep.  91 ;  Ely  v.  Fergu- 
75  Cal.  464,  483,  17  Pac.  Eep.  246;  son,  91  Cal.  187,  27  Pac.  Eep.  587. 
Crooker  v.  Benton,  93  Cal.  365,  28  Where  the  language  used  was,  "to- 
Pao.  Eep.  953;  Pendola  v.  Eamm,  138  gether  with  all  appurtenances  thereto 
Cal.  517,  71  Pac.  Eep.  624;  Senior  v.  belonging,"  it  was  held  that  the  un- 
Anderson,  138  Cal.  716,  72  Pac.  Eep.  controverted  evidence  showed  that  the 
349;  Pogue  t.  Collins,  146  Cal.  435,  parties  intended  to  convey  the  water 
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are  to  be  considered  as  appurtenances  is  a  question  of  fact,  whicli 
must  be  determined  from  the  express  terms  of  the  deed,  and  the  cir- 
cumstances surrounding  each  particular  case.  As  the  rule,  as  to  what 
in  fact  are  to  be  deemed  appurtenances,  is  the  same  whether  the 
term  "with  appurtenances"  is  used  in  the  deed  or  not,  this  subject 
will  be  discussed  in  a  subsequent  section.^ 

Where  a  water  right  is  conveyed  with  a  certain  tract  of  land,  the 
law  does  not  hold  that  such  a  water  right  is  inseparably  connected 
to  that  particular  tract,  and  that  the  grantee  may  not  thereafter- 
ward  sell  and  transfer  the  right  or  a  part  of  the  right  separate  and 
apart  from  the  land.  As  we  have  seen  in  a  previous  section,  a  water 
right  is  a  separate  and  distinct  species  of  real  property  and  may  be 
sold  and  transferred  either  with  or  without  the  land  with  which  it 
was  formerly  used.^  Therefore,  a  grantor  selling  a  tract  of  land 
with  a  water  right  can  not  limit  the  right  of  his  grantee  to  sell  the 
water  right  separate  and  apart  from  the  land  by  providing  that  the 
water  rights,  "shall  be  deemed  and  treated  as  appurtenant  to  and 
as  a  part  and  for  the  benefit  of  said  lands."  * 


right.  Gelswicks  v.  Todd,  24  Colo. 
494,  52  Pae.  Bep.  788. 

The  right  to  the  use  of  a  ditch  and 
water  appropriated  for  irrigation  pur- 
poses essential  to  the  land  for  which 
it  was  appropriated  and  without  which 
it  would  be  practically  valueless  passes 
by  a  deed  of  such  land  as  "appur- 
tenances." Simmons  T.  "Winters,  21 
Ore.  35,  27  Pae.  Eep.  7,  28  Am.  St. 
Eep.  727. 

A  grant  of  land  containing  the 
clause,  "including  all  right,  title,  and 
interest  in  and  to  the  waters  of  Sea- 
man's Creek  and  the  irrigating  ditches 
appurtenant  thereto,"  carries  with  it 
all  the  water  and  water  rights  that 
were  in  fact  appurtenant  to  the  partic- 
ular tract  of  land  conveyed,  and  the 
determination  of  the  amount  of  water 
and  the  extent  of  the  water  right  so 
conveyed  must  depend  wholly  upon 
the  extent  of  the  appurtenant  rights 
at  the  time  of  the  conveyance.  Joss- 
lyn  V.  Daly,  15  Idaho  137,  96  Pae. 
Bep.  568. 


See,  also,  Toyaho  etc.  Co.  v.  Hutch- 
ins,  21  Tex.  Civ.  App.  274,  52  8.  W. 
Eep.  101;  Kimpton  v.  Jubilee  Placer 
M.  Co.,  16  Mont.  379,  41  Pae.  Bep. 
137,  42  Mont.  102. 

A  water  right  used  in  irrigating 
lands  passes  by  a  conveyance  of  the 
lands,  under  the  term  "appurte> 
nances  " ;  if  the  grantor  so  intends  and 
where  such  is  the  intention,  the  grantee 
may  maintain  an  action  to  quiet  title 
to  such  right.  King  v.  Ackroyd,  28 
Colo.  488,  66  Pae.  Eep.  906. 

A  conveyance  of  land,  "with  all  ap- 
purtenances," conveys  the  grantor's 
water  right  necessary  to  its  use  and 
enjoyment.  Sweetland  v.  Olsen,  11 
Mont.  27,  27  Pae.  Eep.  339. 

See,  also,  Coventon  v.  Seufert,  23 
Ore.  548,  32  Pao.  Eep.  508. 

2  See  Sec.  1010. 

3  See  Sec.  955. 

4  Calkins  v.  Sorosis  Fruit  Co.,  150 
Cal.  426,^88  Pae.  Eep.  1094. 

See,  also,  that  a  water  right  is  not 
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In  States  which  have  statutory  provisions  to  the  effect  that  a  right 
to  water  appurtenant  to  land  shall  pass  to  the  grantee  of  such  land, 
unless  especially  reserved  in  the  deed,  it,  of  course,  follows  that 
such  a  right  will  pass  whether  the  term  "with  appurtenances"  is 
used  in  the  deed  or  not.^  Also,  this  is  the  case  where  under  a  gen- 
eral statute  to  the  effect  that  "one  who  grants  a  thing  is  presumed  to 
grant  also  whatever  is  essential  to  its  use."  ^  Again,  the  same  rule 
would  follow  in  States,  where  by  statute  the  "statutory  form"  or  the 
"short  form"  of  deeds  is  provided  for,  with  the  provision  that  when 
such  a  deed  shall  be  executed  as  required  by  law,  it  shall  have  the 
effect  of  a  conveyance  in  fee  simple  to  the  grantee,  etc.,  of  the  prem- 
ises therein  named,  together  with  all  appurtenances,  rights,  and 
privileges  thereunto  belonging.'^  A  deed  of  the  form  provided  by 
statute  lawfully  executed  will  pass  the  water  rights  owned  by  the 
grantor  and  appurtenant  to  the  land  conveyed,  as  though  the  water 
right  was  specifically  mentioned  or  the  term  "with  appurtenances" 
used  in  the  deed. 

§  1010.  Appurtenances — Sale  of  water  rights  when  not  de- 
scribed or  included  in  word  "appurtenances." — In  the  history 
of  the  transfers  of  water  rights  in  this  Western  country  together 
with  land,  it  has  often  happened  that,  in  the  deeds  of  conveyance, 
no  mention  was  made  of  the  water  rights,  which  in  fact  were  con- 
nected with  the  respective  tracts  of  land  as  parts  or  parcels  thereof, 
and  neither  did  the  deeds  contain  the  term  "with  appurtenances," 
or  one  of  similar  purport.  The  question  now  arises,  as  to  when 
water  rights  under  these  conditions  pass  to  the  grantee  with  the 
land.  The  general  rule  upon  this  important  subject  is  that,  when 
a  tract  of  land  is  transferred,  and' the  grantor  at  the  time  of  the 
transfer  was  the  owner  of  a  water  right  which  had  been  used  in 
connection  with  the  land,  and  the  deed  is  entirely  silent  upon  the 
subject  of  the  water  rights,  the  title  to  these  rights  passes  to  the 
grantee,  the  same  as  though  they  had  been  expressly  mentioned 

an     inseparable    appurtenance,    Sees.  6  Gal.  Civ.  Code,  Sec.  3522. 

1015,  1016.  Smith  T.   Corbit,   116  Gal.   587,   48 

5  See  Compiled  Laws  of  TJtali,  1907,  Pac.  Eep.  725. 

Sec.   1288x32 ;   Eev.   Stat.  Utah,   Sec.  7  See   Comp.  Laws   of  Utah,   1907, 

1281.  Sees.  1981,  1982,  1983. 

See,   also,   Snyder   t.   Murdock,   20 
Utah  419,  59  Pac.  Eep.  91, 
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in  the  deed;  provided,  however,  that  to  pass  the  title  to  a  water 
right  by  a  deed  of  the  land,  it  must,  in  fact,  have  been  made  appui> 
tenant  to  the  land.  And,  this  is  the  rule  regardless  of  the  use  to 
which  the  water  was  put,  whether  it  was  for  the  irrigation  of  the 
land  itself,  the  working  of  a  mill,  or  mine,  or  for  any  other  beneficial 
use  or  purpose.  This  rule  is  based  upon  the  well-known  principle  of 
law  that,  when  a  person  grants  a  thing,  he  by  implication  grants 
whatever  is  appurtenant  and  incident  to  it  and  necessary  to  its 
beneficial  enjoyment.  Or,  as  stated  by  the  Supreme  Court  of  Ore- 
gon: "The  maxim  of  law  is  that  whoever  grants  a  thing  is  sup- 
posed, also,  tacitly  to  grant  that  without  which  the  grant  would  be 
of  no  avail."  ^  Or,  as  stated  by  Mr.  Justice  Field,  in  somewhat  dif- 
ferent language,  in  rendering  the  opinion  of  the  Supreme  Court  of 
the  United  States:  "The  true  rule  on  the  subject  is  this,  that  every 
thing  essential  to  the  beneficial  use  and  enjoyment  of  the  property 
designated  is,  in  the  absence  of  language  indicating  a  different  in- 
tention on  the  part  of  the  grantor,  to  be  considered  as  passing  by 
the  conveyance."  2 

"But  the  word  'appurtenances'  is  not  necessary  to  the  convey- 
ance of  the  easement  or  water  right  in  such  cases.  The  general  rule 
of  law  is  that,  when  a  party  grants  a  thing,  he  by  implication  grants 
whatever  is  incident  to  it  and  necessary  to  its  beneficial  enjoyment. 
The  incident  goes  with  the  principal  thing. ' '  3    This  rule  of  law  is 

1  Simmons  r.  "Winters,  21  Ore.  35,  out  the  use  of  the  word  '  appurte- 
27  Pac.  Bep.  7,  28  Am.  St.  Bep.  727.  nances';    for   the    acquisition   of   the 

2  Sheets  v.  Selden,  69  U.  S.  2  Wall,  easement  or  servitude  was  intended  for 
177,  17  L.  Bd.  822.  the  benefit  of  the  estate,  and  by  desti- 

See,  also,  Andrews  T.  Donnelly,  —  nation   is   to   be    considered   as   incl- 

Ore.  ,  116  Pac.  Eep.  569;  Coven-  dental  to  the  use  of  and  as  a  part  and 

ton  v.  Seufert,  23  Ore.  548,  32  Pae.  parcel    of    the    realty."      Tucker    t. 

Rep.    508;    Prank  v.   Hicks,   4   Wyo.  Jones,  8  Mont.  225,  19  Pae.  Eep.  571. 

502,  35  Pac.  Rep.  475,  1025;  Leonard  "The  word  'appurtenances'  is  not 

V.  Leonard,  7  Allen  280.  necessary  to   the  conveyance    of    the 

3  Angell  on  Water  Courses,  7th  Ed.  easement.  The  general  rule  of  law  is 
Sec.  153a.  that,  where  a  party  grants  a  thing, 

"Where  a  right  of  way  attaches  to  he  by  implication  grants  whatever  is 

and  in  favor  of  a  certain  house,  farm,  incident   to   it,   and  necessary   to   its 

ranch,  or  plantation,  or  a  certain  right  beneficial    enjoyment.      The    incident 

of    drainage   exists   in   favor   of    the  goes  with  the  principal  thing."    Cave 

farm,  »T  the  use  of  a  certain  ditch  and  r.  Crafts,  53  Cal.  135. 
water  for  the  irrigating  of  a   farm.         See,  also,  Donn^  v.  Humphreys,  1 

it  will  pass  by  the  deed,  even  with-  Mont.  518. 
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applied  in  cases  where  the  water  rights  are  the  riparian  rights  of 
the  riparian  owner  as  known  under  the  common  law  and  where  they 
are  not  considered  as  appurtenances  to  the  land  but  as  a  part  and 
parcel  of  it.*  So,  also,  it  is  the  rule  of  law  that,  where  the  water 
right  is  acquired  under  the  Arid  Region  Doctrine  of  appropriation  ;5 
and,  where,  in  fact,  the  water  right  is  an  appurtenance  to  the  land, 
a  deed  conveying  the  land,  without  any  reference  to  the  water  right, 
wiU  pass  to  the  grantee  all  of  sujjjh  water  rights  then  owned  by  the 
grantor.  In  order  for  the  water  right,  or  any  portion  thereof,  not 
to  pass  with  the  deed  transferring  the  land,  there  must  be  some 
limitation  or  reservation  specifically  expressed  in  the  deed.®  And 
the  courts  of  this  Western  country  have  uniformly  adhered  to  this 
rule,  with  the  exception  of  some  of  the  Colorado  courts,'^ 


*  For  the  common  law  of  riparian 
rights,  see  Sees.  450-551. 

See,  also,  Lux  v.  Haggin,  69  Cal. 
255,  4  Pao.  Bep.  919,  10  Pao.  Bep. 
674;  Eigney  v.  Tacoma  etc.  Co.,  9 
Wash.  576,  38  Pao.  Bep.  147,  26  L.  B. 
A.  425;  Stanford  v.  Felt,  71  Cal.  249, 
16  Pao.  Bep.  900;  Vernon  Irr.  Co.  v. 
Los  Angeles,  106  Cal.  237,  39  Pao. 
Eep.  762 ;  Frank  v.  Hieks,  4  Wyo.  502, 
35  Pac.  Bep.  475,  1025. 

5  For  this  doctrine,  see  Sees.  585- 
594. 

6  Frank  v.  Hicks,  4  Wyo.  502,  35 
Pac.  Rep.  475,  1025,  where  it  is  held 
that  a  water  right  for  irrigation  will 
pass  unless  expressly  reserved. 

Though  persons  who  divert  waters 
part  with  their  lands,  yet,  the  use  of 
the  water  having  continued  appurte- 
nant thereto,  the  subsequent  owners 
have  the  rights  of  their  predecessors 
in  the  water.  Oregon  etc.  Co.  r. 
Allen  etc.  Co.,  41  Ore.  209,  69  Pac. 
Rep.  455,  93  Am.  St.  Rep.  701.  Por- 
ter V.  Pettengin,  57  Ore.  247,  110 
Pac.  Rep.  393. 

rCave  v.  Crafts,  53  Cal.  135;  Stan- 
islaus Water  Co.  v.  Bachman,  152  Cal. 
716,  93  Pac.  Rep.  858,  15  L.  R.  A., 
N.  8.,  359;  Jones  v.  DeardorfE,  4  CaL 


App.  18,  87  Pac.  Rep.  213;  Corea  t. 
Higuera,  153  Cal.  451,  95  Pac.  Rep. 
882,  17  L.  R.  A.,  N.  S.,  1018;  Rubio 
Canyon  Water  Co.  v.  Everett,  154  Cal. 
29,  96  Pac.  Eep.  811;  Standart  v. 
Round  Valley  etc.  Co.,  77  Cal.  399,  19 
Pac.  Rep.  689;  McShane  v.  Carter,  80 
Cal.  310,  22  Pac.  Rep.  178;  Quirk  v. 
Falk,  47  Cal.  453,  2  Morr.  Min.  Eep. 
19;  Farmer  v.  Ukiah  W.  Co.,  56  Cal. 
11;  Coonradt  v.  Hill,  79  Cal.  593,  21 
Pac.  Rep.  1099;  Crooker  v.  Benton,  93 
Cal.  365,  28  Pac.  Rep.  953;  Clyne  v. 
Benicia  W.  Co.,  100  Cal.  310,  34  Pac. 
Rep.  714;  Painter  v.  Pasadena  W.  Co., 
91  Cal.  74,  27  Pac.  Rep.  539;  Rey- 
nolds V.  Hosmer,  51  Cal.  205,  5  Morr. 
Min.  Rep.  6;  Hungarian  etc.  Co.  v. 
Moses,  58 .  Cal.  168 ;  Lower  Kings 
River  etc.  Co.  v..  Kings  etc.  Co.,  60 
Cal.  408;  FitzeU  v.  Leaky,  72  Cal.  477, 
14  Pac.  Rep.  198;  Cross  v.  Kitts,  69 
Cal.  217,  10  Pac.  Rep.  409,  58  Am. 
St.  Rep.  558;  Rianda  v.  Wataonville 
etc.  Co.,  152  Cal.  523,  93  Pac.  Rep. 
79;  Dixon  v.  Sohermeier,  110  Cal.  582, 
42  Pac.  Eep.  1091;  Smith  v.  Corbit, 
116  Cal.  587,  48  Pac.  Rep.  725;  Wil- 
liams V.  Harter,  121  Cal.  47,  53  P.ae. 
Eep.  405;  Tucker  v.  Jones,  8  Mont. 
225,  19  Pao.  Eep.  571;  Beatty  v.  Mur- 
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In  Colorado,  the  Supreme  Court,  in  the  case  of  Strickler  v.  Col- 
orado Springs,^  in  deciding  that  a  water  right  was  a  separate  and 
distinct  property  right  and  might  be  sold  and  transferred  separate 
and  apart  from  the  land  upon  which  it  was  used,  made  use  of  the 
following  expression:  "It  logically  follows  that  the  right  to  the 
use  of  water  for  irrigation  is  a  right  not  so  inseparably  connected 
with  the  land  that  it  may  not  be  separated  therefrom."  The  de- 
cision nowhere  intimates  that  in  the  transfer  of  land  a  water 
right  used  in  connection  therewith  might  not  pass  with  the  land  as  an 
appurtenance  thereto,  in  the  sense  that  the  word  "appurtenances" 


ray  etc.  Co.,  15  Mont.  314,  39  Pao. 
Eep.  82 ;  Smith  v.  DenuifE,  23  Mont.  65, 
57  Pao.  Eep.  557,  24  Mont.  20,  60  Pao. 
Eep.  398,  50  L.  E.  A.  737,  81  Am. 
St.  Eep.  408 ;  McDonald  v.  Lannen,  19 
Mont.  78,  47  Pac.  Eep.  648;  Sweet- 
land  V.  Olsen,  11  Mont.  27,  27  Pao. 
Eep.  339;  Crawford  v.  Minnesota  etc. 
Co.,  15  Mont.  153,  38  Pac.  Eep.  713; 
Sloan  V.  Glaney,  19  Mont.  70,  47  Pae. 
Eep.  334;  BuUerdick  v.  Hermsmeyer, 
32  Mont.  541,  81  Pae.  Eep.  334,  where 
it  is  held  that,  where  parties  acquire 
certain  land  in  separate  parcels  from 
the  owners  of  a,  water  right  appurte- 
nant to  the  land,  they  each  become 
vested  with  an  interest  in  the  water, 
measured  in  the  amount  of  the  re- 
quirements of  each. 

See,  also,  DonneU  v.  Humphreys,  1 
Mont.  518 ;  Hayes  v.  Buzard,  31  Mont. 
74,  77  Pae.  Eep.  423 ;  Eickey  v.  Miller 
etc.  Co.  (Nev.),  152  Fed.  Eep.  11, 
81  C.  C.  A.  207;  "Wilson  v.  Higbee 
(Nev.),  62  Fed.  Eep.  723;  Simmons 
V.  Winters,  21  Ore.  35,  27  Pac.  Eep. 
7,  28  Am.  St.  Eep.  727;  Turner  v. 
Cole,  31  Ore.  154,  49  Pac.  Eep.  972; 
Coventon  v.  Seufert,  23  Ore.  548,  32 
Pac.  Eep.  508;  Hindman  v.  Eizor,  21 
Ore.  112,  27  Pac.  Eep.  13;  Bank  of 
British  N.  A.  v.  Miller,  6  Fed.  Eep. 
545,  7  Sawy.  163 ;  Low  v.  SchafEer,  24 
Ore.  239,  33  Pac.  Eep.  678;  North 
Powder  M.  Co.  v.  Coughanour,  34  Ore. 


9,  54  Pac.  Eep.  223 ;  Nevada  D.  Co.  v. 
Bennett,  30  Ore.  59,  45  Pac.  Eep. 
472,  60  Am.  St.  Eep.  777;  Mattis  v. 
Hosmer,  37  Ore.  523,  62  Pac.  Eep.  17, 
632;  Oregon  etc.  Co.  v.  Allen  etc.  Co., 
41  Ore.  209,  69  Pac.  Eep.  455,  93  Am. 
St.  Eep.  701;  Toyaho  Cr.  Irr.  Co.  v. 
Hutehins,  21  Tex.  Civ.  App.  274,  52 
S.  W.  Eep.  101;  Straton  v.  West,  27 
Tex.  Civ.  App.  525,  66  S.  W.  Eep. 
444;  Snyder  v.  Murdook,  20  Utah  419, 
59  'Pac  Eep.  91;  Fisher  v.  Bountiful 
City,  21  Utah  29,  59  Pac.  Eep.  520; 
Smith  V.  North  Canyon  W.  Co.,  16 
Utah  -194,  52  Pae.  Eep.  283 ;  George 
V.  Eobinson,  23  Utah  79,  63  Pao.  Eep. 
819;  Geddis  v.  Parrish,  1  Wash.  587, 
21  Pac.  Eep.  314;  Briggs  v.  Murray, 
29  Wash.  245,  69  Pac.  Eep.  765; 
Frank  v.  Hicks,  4  Wyo.  502,  35  Pac. 
Eep.  475,  1025;  McPhail  v.  Forney,  4 
Wyo.  556,  35  Pao.  Eep.  773;  Farm 
Inv.  Co.  V.  Gallup,  13  Wyo.  20,  76 
Pac.  Eep.  917;  Willey  v.  Decker,  11 
Wyo.  496,  73  Pao.  Eep.  210,  100  Am. 
St.  Eep.  939. 

See,  also,  that  a  water  rigiit  can 
not  be  made  an  inseparable  appurte- 
nance to  a  definite  tract  of  land. 
Johnston  v.  Little  Horse  Cr.  Irr.  Co., 
13'  Wyo.  208,  79  Pao.  Eep.  22,  70  L. 
E.  A.  341,  108  Am.  St.  Eep.  986. 

8  16  Colo.  61,  26  Pac.  Eep.  313,  25 
Am.  St.  Bep.  245. 
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is  used  in  connection  with  the  sale  and  transfer  of  land,  but  it 
simply  held  that  the  water  right  was  not  an  inseparable  appurte- 
nance.® But  the  Colorado  Court  of  Appeals,  evidently  miscon- 
struing the  decision  in  the  Striekler  case,^*'  in  the  case  of  Bloom  v. 
West,  11  said,  by  way  of  dictum  only,  that:  "It  will  be  readily  seen 
that  it  is  utterly  repugnant  to  the  idea  of  water  as  'appurtenant' 
under  any  circumstances."  Te^j  in  the  same  case  the  Court  held 
that  where  the  owner  of  a  tract  of  land,  and  of  a  water  right  used 
therewith,  sells  the  land  in  two  parcels  to  two  different  persons,  and 
by  common  consent  the  water  passes  to  them  without  any  formal 
conveyance  thereof,  each  vendee  takes  an  interest  in  the  water  right 
proportioned  to  the  amount  of  water  previously  used  on  the  land 
bought  by  him.^^  In  a  later  case,i3  the  Court  of  Appeals  also  held 
that  "a  conveyance  of  land  without  mention  of  a  water  right  can 
not  be  taken  to  transfer  an  interest  in  a  ditch,  although  the  water 
carried  may  have  been  used  upon  the  land."  Had  the  decisions  in 
these  cases  prevailed  in  Colorado,  in  that  jurisdiction,  at  least,  the 
law  upon  the  subject  would  have  in  effect  been,  that  a  water  right 
could  only  have  been  transferred  with  land  when  such  water  right 
was  specifically  mentioned  in  the  deed  of  transfer,  and  thus  revers- 
ing the  general  rule  that,  unless  specifically  reserved,  a  transfer  of 
the  land  wiU  also  pass  to  the  grantee  the  water  right  which  was  in 
fact  an  appurtenance  to  the  land.  But  the  view  of  the  Colorado 
Court  of  Appeals  did  not  prevail  even  in  that  State.  In  the  case  of 
Gel  wicks  v.  Todd,i*  the  Supreme  Court  of  the  State,  in  effect, 
overruled  the  decisions  of  the  Court  of  Appeals,  and  held  that  a 
water  right  may  be  appurtenant  to  land  so  as  to  pass  by  a  convey- 
ance of  the  land  with  its  appurtenances,  if  incident  and  necessary 
to  the  beneficial  enjoyment  of  the  land  without  which  its  value 
would  be  greatly  disproportionate  to  the  consideration  paid,  which, 

9  That  a  water  right  is  not  an  inaep-  of  the  latter  case,  tending  to  estab- 
arable  appurtenance  to  land,  see  Sees,  lish  a  doctrine  dangerous,  as  we  con- 
1015,   1016.  ceive,  to  great  property  interests  here- 

10  See  supra.  tof  ore  considered  secure. ' '     Prank  v. 

11  3  Colo.  App.  212,  32  Pac.  Eep.  Hicks,  4  Wyo.  502,  35  Pac.  Eep.  475, 
846.  1025. 

12  The  Supreme  Court  of  Wyoming,  13  Child  T.  Whitman,  7  Colo.  App. 
criticising  the  language  used  by  the  117,  42  Pac.  Eep.  601.  . 

Colorado    Court    of    Appeals    in    the  14  24  Colo.  494,  52  Pac.  Eep.     788. 

above  ease,  said:     "It  is  only  dicta 
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with  other  circumstances,  indicates  a  clear  intention  of  the  parties 
to  transfer  the  water  right  with  the  land.  And  the  Supreme  Court 
in  other  cases  has  also  held  that,  since  a  water  right  is  the  suhject 
of  property,  it  may  be  transferred  either  with  or  without  the  land 
upon  which  it  has  been  used,  and  that  the  question  whether  it  will 
pass  by  a  conveyance  of  the  land  depends  upon  the  intention  of 
the  grantor,  which  must  be  gathered  from  the  express  terms  of  the 
deed,  or,  when  that  is  silent,  from  the  presumption  that  arises  from 
the  circumstances  of  each  particular  case.i^  These  decisions  make 
the  rule  in  Colorado  uniform  with  the  rule  in  the  other  States. 

§  1011.  Water  rights — When  in  fact  appurtenances  to  land — 
Where  water  is  used  for  irrigation. — We  have  stated  in  th6  pre- 
ceding sections  that  in  the  sale  and  transfer  of  specific  tracts  of 
land,  where  the  term  ' '  with  appurtenances, ' '  or  one  of  similar  pur- 
port, is  used  in  the  deeds,  ^  or  even  in  cases  where  that  term  is  not 
used,2  and  no  mention  is  made  of  a  water  right  under  certain  cir- 
cumstances the  water  rights  will  pass  with  the  conveyance  of  the 
land.  And,  upon  this  question  as  to  whether  or  not  a  water  right 
will  pass  to  the  grantee  of  the  land  will  largely  depend  the 
fact  as  to  whether  or  not,  at  the  time  of  the  transfer,  the  water 
right  claimed  by  the  grantee  as  having  so  passed  was  in  fact  an 
actual  appurtenance  to  the  tract  of  land  described  in  the  deed  and 
transferred  by  it.  If  therefore  becomes  necessary  at  this  point  to 
know  when  a  water  right,  ditch,  or  other  structure,  used  for  divert- 
ing and  conducting  water  to  the  place  of  use,  is  in  fact  an  appur- 
tenance to  the  land  upon  which  the  water  is  used,  in  order  to  pass 
with  the  transfer  of  the  land  to  the  grantee.  This  question  as  to 
whether  a  water  right,  ditch,  or  canal,  is  appurtenant  to  a  certain 

15  See,  also,  Arnett  v.  Linhait,  21  Colo.  98,  85  Pac.  Eep.  175,  118  Am. 

Colo.   188,   40   Pac.   Eep.   355;    Trav-  St.  Eep.  95. 

elers'  Ins.  Co.  v.  Childs,  25  Colo.  360,  See,  also,  Frank   v.  Hicks,  4  Wyo. 

.54  Pac.  Eep.  1020;   Daum  v.  Conley,  502,    35   Pae.    Eep.    475,    1025,    criti- 

27  Colo.  56,  59  Pac.  Eep.   753;   Bes-  cising  the  decision  in  Bloom  v.  West, 

semer  Irr.  D.  Co.  v.  Woolley,  32  Colo,  supra. 

437,  76  Pae.  Eep.  1054,  105  Am.  St.  l  For     the     conveyance     of     water 

Eep.  91;   King  v.  Ackroyd,  28  Colo,  rights  as  "appurtenances,"  see  Sees. 

488,    66   Pac.   Eep.    906;    Crippen   v.  1008,  1010. 

Comstoek,  17  Colo.  App.  89,.  66  Pae.  2  See  Sec.  1010. 
Eep.    1074;    Cooper    v.    Shannon,    36 
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tra<!t  of  land,  a  mine,  a  mill,  or  to  any  other  real  property,  is  one  of 
fact,  and  depends  entirely  upon  the  circumstances  surrounding  each 
particular  case.^  However,  in  general,  we  will  say  that  a  water 
right,  which  secures  to  the  owner  of  a  tract  of  land  water  for  the 
irrigation  of  the  same,  or  for  some  other  use  or  purpose,  necessary 
to  the  beneficial  enjoyment  of  the  land,  the  title  to  which  is  also  in 
the  owner  of  the  land,  becomes  appurtenant  to  such  land,  but  not 
an  inseparable  appurtenance.*  The  doctrine  is  well  settled  in  the 
States  of  the  arid  region,  that  a  water  right  used  in  connection  with 
a  certain  tract  of  land  for  the  irrigation  thereof,  where  necessary  to 
the  beneficial  enjoyment  of  the  land,  together  with  the  ditch,  canal, 
or  other  works  necessary  to  conduct  the  water  to  the  place  of  use, 
become  appurtenances  to  the  land,  provided  that  they  are  all  owned 
by  the  same  parties.  But  they  must  be  the  property  of  the  owner  of 
the  land  to  which  it  is  claimed  they  are  appurtenant,  and  not  the 
property  of  another.^    And  the  general  rule  of  law  in  the  case  of 


s  The  mere  fact  that  water  was 
used  upon  a  certain  tract  of  land  does 
not  make  it  appurtenant  to  the  land; 
as  to  whether  or  not  the  water  right 
was  or  was  not  an  appurtenance  is  a 
question  of  fact.  Quirk  v.  Falk,  47 
Cal.  453,  2  Morr.  Min.  Eep.  19. 

In  construing  conveyances  of  land 
on  which  there  is  an  irrigation  ditch, 
to  ascertain  what  interest  in  the  ditch 
passed  thereby,  the  instrument  should 
be  examined  in  the  light  of  the  facts 
regarding  the  use  of  the  ditch  before 
and  after  their  execution.  Farm  Inv. 
Co.  V.  Gallup,  13  Wyo.  20,  76  Pac. 
Eep.  917. 

The  water  right  of  one  who  appro- 
priates water  for  the  purpose  of  using 
it  upon  lands  in  his  possession,  but 
which  he  does  not  own,  does  not  be- 
come appurtenant  to  such  lands,  with- 
out a  conveyance  in  writing  to  the 
owner  of  the  land,  Smi&  v.  Denniff, 
24  Mont.  20,  60  Pac.  Eep.  398,  50  L. 
B.  A.  737,  81  Am.  St.  Eep.  408. 

The  use  of  water  by  a  trespasser 


upon  the  land  of  another  does  not 
make  such  water  appurtenant  to  the 
land.  Smith  v.  Logan,  18  Nev.  149,  1 
Pac.  Rep.  678;  MifcheU  v.  Amador 
etc.  Co.,  75  Cal.  464,  483,  17  Pac.  Eep. 
246 ;  Payne  v.  Cummings,  146  Cal.  426, 
80  Pac.  Rep.  620,  106  Am.  St.  Eep.  47. 

One  purchasing  a  tract  of  land  and 
water  rights  after  the  owner  had  sold 
or  relinquished  certain  water  rights 
formerly  appurtenant  thereto  by  a 
duly  recorded  deed  took  no  better  title 
to  the  water  rights  than  the  owner  at 
the  date  of  the  sale  of  the  land.  Can- 
trail  V.  Sterling  Min.  Co.,  Ore. 

,  122  Pac.  Rep.  42. 

4  That  a  water  right  is  not  an  insep- 
arable appurtenance  to  land,  see  Sees. 
1015,  1016. 

B  Ginocchio  v.  Amador  etc.  Co.,  67 
Cal.  493,  8  Pac.  Rep.  29. 

Where  the  rights  of  a  community  to 
the  waters  of  a  certain  stream  were 
appurtenant  to  the  lands  of  the  indi- 
viduals composing  the  community, 
each  individual  had  an  appropriative 
right  to  his  share  of  the  water.    HU- 
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the  sale  or  alienation  of  the  land  is  that  such  watey  rights,  unless 
specifically  reserved  in  the  deed,  will  pass  to  the  grantee  as  appur- 
tenances.® And  the  fact  that  the  land  upon  which  the  water  is  used 
by  the  appropriator  is  unsurveyed  public  land  of  the  United  States, 
does  not  prevent  the  water  from  becoming  appurtenant  thereto.''^ 
So,  the  right  to  the  water  of  a  canal  to  the  same  extent  as  used  by 
the  mortgagor  is  appurtenant  to  the  mortgaged  tract,  and  passed 


dreth  t.  Monteeito  etc.  Co.,  139  Cal. 
22,  72  Pac.  Eep.  395. 

Water  rights  in  an  irrigation  com- 
pany, which  are  appurtenant  to  spe- 
cific land,  will  be  allowed  against  the 
receiver  of  the  company.  Atlantic 
Trust  Co.  v.  Woodbridge,  86  Fed. 
Eep.  975,  79  Ped.  Eep.  39;  Id.,  79 
Ped.  Eep.  501. 

6  ' '  The  disastrous  results  of  sepa- 
rating the  land  and  water  are  im- 
mensely greater  here,  and,  from  con- 
siderations strictly  legal  and  techni- 
cal, the  water  rights  seem  to  be  more 
thoroughly  appurtenant  to  the  land 
here  than"  at  common  law.  Prank 
V.  Hicks,  4  Wyo.  502,  35  Pac.  Eep. 
475,  1025. 

Water  rights,  ditches,  etc.,  used  ap- 
purtenant to  homesteads  are  a  part 
of  them  and  exempt  from  execution. 
Payne  v.  Cummings,  146  Cal.  426,  80 
Pac.  Eep.  620,  106  Am.  St.  Eep.  47. 

A  transfer  "by  parol  of  a  settler's 
right  of  entry  of  lands  carries  with  it 
a  water  right  appurtenant  thereto,  en- 
titling the  transferee  to  the  benefits 
of  the  priority  of  the  appropriation. 
McDonald  v.  Lannen,  19  Mont.  78,  47 
Pac.  Eep.  648 ;  Turner  v.  Cole,  31  Ore. 
154,  49  Pac.  Eep.  972;  Nevada  D. 
Co.  V.  Bennett,  30  Ore.  59,  45  Pac. 
Eep.  472,  60  Am.  St.  Eep.  777;  Sweet- 
land  v.  Olsen,  11  Mont.  27,  27  Pac. 
Eep.  339;  Crocker  v.  Benton,  93  Cal. 
365,  28  Pac.  Eep/  953 ;  American  Nat. 
Bk.  V.  HoefEer,  18  Colo.  53,  70  Pac. 
Eep.  156. 


See,  also,  Pitzell  v.  Leaky,  72  Cal. 
477,  14  Pac.  Eep.  198 ;  Wilson  v.  Hig- 
bee,  62  Ped.  Eep.  723 ;  Eickey  etc.  Co. 
V.  Miller  &  Lux,  152  Ped.  Eep.  11, 
81  C.  C.  A.  207;  Senior  v.  Anderson, 
138  Cal.  716,  72  Pac.  Eep.  349,  hold- 
ing that  when  the  land  was  divided 
the  right  was  divided  proportionately. 

See,  also,   Hunstock  v.  Lumberger, 

Tex.  Civ.  App.  ,  115  S.  W. 

Eep.  327;  Mattis  v.  Hosmer,  37  Ore. 
523,  62  Pac.  Eep.  17,  632;  Briggs  v. 
Murray,  29  Wash.  245,  69  Pac.  Eep, 
765;  Pendola  v.  Eamm,  38  Cal.  517, 
71  Pac.  Eep.  624;  Tarpey  v.  Lynch, 
155  Cal.  407,  101  Pac.  Eep.  10. 

See,  also,  cases  cited  in  the  preced- 
ing sections,  Nos.  1005-1010. 

Water  appurtenant  to  land  passes 
by  conveyance  of  the  land  unless  re- 
served; or  such  water  rights  may  be 
treated  as  personal  property  and  sepa- 
rately conveyed  under  Section  1281 
Eev.  Stat,  of  Utah,  1898.  Snyder  v. 
Murdock,  20  Utah  419,  59  Pac.  Eep. 
91. 

The  right  to  use  water  is  a  heredit-v 
anient  appurtenant  to  land.  Bear 
Lake  etc.  Co.  v.  Ogden  City,  8  Utah 
494,  33  Pac.  Eep.  135. 

See,  also,  Pisher  v.  Bountiful  City, 
21  Utah  29,  59  Pac.  Eep.  520. 

7  Ely  V.  Ferguson,  91  Cal.  187,  27 
Pac.  Eep.  587;  McDonald  v.  Lannen, 
19  Mont.  78,  47  Pac.  Eep.  648 ;  Wood 
V.  Lowney,  20  Mont.  273,  50  Pac. 
Eep.  794, 
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with  the  land  under  the  mortgage.^  Again,  a  water  right  and  the 
ditches  used  with  the  same  are  appurtenant  only  to  such  parts  of  ti 
large  tract  of  land  as  had  been  actually  irrigated.^  And,  where  the 
grantor  had  no  right  whatever  in  the  water,  the  grantee,  of  course, 
takes  no  rights  under  the  deed.^^  Again,  the  use  of  water  upon 
land  to  which  it  is  already  appurtenant,  by  one  who  is  a  trespasser 
thereon,  will  give  him  no  such  right  to  the  water  that  he  may  divert 
it  from  the  land,  or,  upon  being  ejected  therefrom,  convey  to  a 
stranger  a  legal  title  in  the  water  or  in  the  use  thereof.^!  By  the 
statutes  of  some  of  the  States,  it  is  provided  that  the  appropriation 
of  water  for  irrigation  must  become  appurtenant  or  fixed  to  some 
specific  tract  of  land  from  which  it  can  be  separated  only  in  the 
manner  provided  by  the  statute.  ^^  That  a  water  right  may  become 
an  appurtenance  to  a  certain  tract  of  land,  under  these  statutes 
must  be  admitted,  but  that  it  must  thereby  become  an  inseparable 
appurtenance  so  that  the  owner  thereof  can  not  sell  it  separate  and 
apart  from  the  land,  the  same  that  he  can  sell  any  other  property 
right,  we  deny.  However,  we  will  discuss  this  phase  of  the  subject 
hereafter.  13  But,  upon  the  other  hand,  where  the  facts  surrounding 
any  particular  case  show  that  the  water  right  claimed  was  not  in 
fact  an  appurtenance  to  a  certain  tract  of  land  which  has  been 
conveyed,  it  wiU  not  pass  with  a  conveyance  of  such  land.^*  A  water 
right  can  not  always  be  deemed  an  appurtenance  to  a  certain  tract 
of  land  upon  which  it  was  formerly  used  as  is  the  case  where  the 
land  was  sold  before  a  canal  on  the  land  was  completed  and  before 
any  water  therefrom  had  been  used  on  the  land.  In  such  a  ease 
it  was  held  by  the  Montana  Court  that  the  water  right  claimed  by 

sPendola  v.  Bamm,  138  Cal.  517,  219,   24  Pac.  Rep.   645,   20   Am.   St. 

71  Pac.  Rep.  624.  Eep.  217. 

For   the  acquisition   of   title   to   a  12  See  statutes  of  the  various  States, 

water    right   by   the   foreclosure   and  Part  XIV. 

sale  of  a  mortgage,   see   Sees.   1020-  13  See  Sees.  1015,  1016. 

1022.  14  Giuocchio    v.    Amador    etc.    Co., 

9  Anaheim  W.  Co.  v.  Ashcroft,  153  67  Cal.  493,  8  Pac.  Rep.  29;  Strick- 
Cal.  152,  94  Pac.  Rep.  613;  Cave  v.  ler  v.  Colorado  Springs,  16  Colo;  61, 
Crafts,  53  Cal.  135.  26  Pac.  Rep.   313,   25  Am.   St.  Eep. 

10  Hayes  v.  Buzard,  31  Mont.  74,  245;  Dodge  v.  Harden,  7  Ore.  455,  1 
77  Pac.  Eep.  423.  Morr.  Min.  Eep.  63 ;  Oliver  v.  Burnett, 

11  Alta  etc.  Co.  t.  Hancock,  85  Cal.      10  Cal.  App.  403,  102  Pae.  Eep.  223. 
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the  grantee  was  not  an  appurtenance  to  the  land.^^  ^.g  -^^as  said  in 
a  recent  California  case:^^  "It  attached  as  an  easement  appur- 
tenant only  to  such  lands  of  the  tract  as  had  been  actually  irrigated 
from  it."  ^7  Again,  a  water  right  does  not  become  such  an  appur- 
tenance to  land  taken  up  under  a  desert  entry,  or  other  land  entry 
under  the  laws  of  the  United  States,  so  that  upon  the  abandonment 
of  the  entry  it  also  works  an  abandonment  of  the  water  right. 
But  the  water  may  be  transferred  by  the  appropriator  thereof  to 
other  lands  and  used  by  him  there.  ^^  Neither  do  water  rights  be- 
come appurtenant  to  land  when  used  thereon  by  a  trespasser,  but 
the  trespasser  may  change  the  use  to  other  lands.  ^^  Again,  it  is 
held  that  where  the  water  rights  are  represented  by  stock  in  a  cor- 
poration they  do  not  become  appurtenant  to  the  lafid  in  connection 
with  which  they  were  acquired  and  used ;  and,  if  the  owner  disposes 
of  the  stock  in  the  company,  he  or  his  grantees  have  no  further 
claim  to  such  rights  for  irrigation.^o  Then,  again,  where  a  tract 
of  land  to  which  a  water  right  is  appurtenant  is  partly  sold,  or  all 
sold  in  parts,  the  water  right  will  pass  to  the  grantees  in  parts. 


15  Crawford  v.  Minnesota  etc.  Co., 
15  Mont.  153,  38  Pac.  Eep.  713. 

16  Anaheim  Union  Water  Co.  .  v. 
Ashcroft,  153  Cal.  152,  94  Pae.  Rep. 
613. 

IT  Citing  Cal.  Civ.  Code,  See.  1104; 
Cave  V.  Crafts,  53  Cal.  135. 

Where  the  father  of  the  grantor  of 
the  plaintiff  merely  permitted  his  sou 
to  use  certain  water  rights  for  the  ir- 
rigation of  the  land  conveyed  after- 
ward to  the  plaintiff,  such  conveyance 
did  not  carry  a  grant  to  the  plaintiff 
of  the  water  right.  Pew  v.  Johnson, 
35  Jilont.  173,  88  Pac.  Rep.  770,  119 
Am.  St.  Rep.  852. 

18  Hayes  v.  Buzard,  31  Mont.  74,  77 
Pac.  Rep.  423. 

Por  the  question  of  abandonment, 
see  Sees.  1099-1117. 

19  Smith  V.  Logan,  18  Nev.  149,  1 
Pac.  Rep.  678;  Alta  etc.  Co.  v.  Han- 
cock, 85  Cal.  219,  24  Pac.  Rep.  645, 
20  Am.  St.  Rep.  217. 


For  appropriation  by  trespassers, 
see  Sec.  688. 

But  see  Seaward  v.  Pacific  etc.  Co., 
49  Ore.  157,  88  Pac.  Rep.  963. 

20  Oppenlander  v.  Left  Hand  D. 
Co.,  18  Colo.  142,  31  Pae.  Rep.  854. 

See,  also,  Snyder  v.  Murdock,  20 
Utah  419,  59  Pac.  Rep.  91;  McPhail 
V.  Forney,  4  Wyo.  556,  35  Pae.  Rep. 
773;  Wells  v.  Price,  6  Idaho  490,  56 
Pac.  Rep.  266;  Brockman  v.  Grand 
Canal  Co.,  8  Ariz.  451,  76  Pae.  Rep. 
602;  Cache  La  Poudre  Irr.  Co.  v. 
Larimer  etc.  Co.,  25  Colo.  144,  53  Pae. 
Rep.  318,  71  Am.  St.  Rep.  123,  affirm- 
ing Id.,  8  Colo.  App.  237,  45  Pac. 
Rep.  525. 

For  ditch  and  canal  companies,  see 
Chaps.  72-77. 

For  sale  of  water  rights  by  transfer 
of  stock  in  corporations,  see  Chaps. 
75,  76, 
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according  to  the  specific  amount  that  the  water  right  was  used  on 
the  respective  tracts.21 

But  in  order  for  a  water  right  to  be  an  appurtenance  to  land 
there  must  be  some  land,  held  by  at  least  a  possessory  title  to  which 
it  may  become  appurtenant.  And  a  water  right  for  the  purposes  of 
irrigation  can  no  more  exist,  where  there  is  no  land  to  be  irrigated, 
than  can  an  easement  for  the  passage  of  light  to  ancient  windows 
exist  where  there  haA'^e  never  been  any  windows.  As  we  have  seen, 
in  order  to  acquire  a  water  right  by  appropriation,  and  to  continue 
the  right,  the  application  of  the  water  must  be  made  to  some  benefi- 
cial purpose. 22  "Where  one  thing  depends  upon  another  for  its 
existence,  it  would  seem  entirely  proper  to  call  it  an  appurtenance 
to  that  thing  upon  which  it  so  depends. ' '  23 

§  1012.  Water  rights — When  in  fa«t  appurtenances — Water 
used  for  mining. — Water  rights  are  deemed  appurtenances  to  land 
in  other  cases  than  where  the  water  is  used  for  irrigation.  1  Often- 
times a  water  right  is  essential  to  the  working  of  a  mine,  and,  in 
such  a  case,  where  the  water  right  is  owned  by  the  owner  of  the 
mine,  it  is  deemed  an  appurtenance  thereto  so  that  the  title  will  pass 
to  the  grantee  in  the  sale  and  conveyance  of  the  mine  without  men- 
tioning the  water  right  in  the  deed.  As  the  transfer  of  a  thing  trans- 
fers all  its  ifacidents  and  appurtenances,  unless  specifically  re- 
served,2  in  the  transfer  of  mining  property,  one  of  the  questions 
to  be  determined  is,  whether  or  not  the  water  right  and  the  ditches 
and  other  works  used  in  conducting  the  water  to  the  place  of  use 
are  in  fact  incidents  and  appurtenances  to  the  mine  or  mining 
ground.  This  is  a  question  of  fact  to  be  determined  from  all  the 
circumstances  surrounding  each  particular  case.^    But,  in  general, 

21  Senior  v.  Anderson,  138  Cal.  716,  used  in  the  California  statute,  includes 
72  Pae.  Bep.  349;  Bloom  v.  West,  3  a  diteh  and  water  right,  by  the  means 
Colo.  App.  212,  32  Pae.  Bep.  846.  of  which  a  mine  is  operated,  as  an-  ap- 

22  For  the  appropriation  of  water,  purtenanee  thereof.  MeShane  v.  Car- 
see  Sees.  706-732.  ter,  80  Cal.  310,  22  Pae.  Bep.  178. 

For  the  consummation  of  the  right,  See,     also,     Hungarian     M.    Co.   v. 

see  Sees.  725-728.  Moses,  58  Cal.  168;  Grinoccnio  t.  Am- 

23  Frank  v.  Hicks,  4  Wyo.  502,  35  ador  etc.  Co.,  67  Cal.  493,  8  Pao.  Bep. 
Pae.  Bep.  475,  1025.  29;  McDonald  v.  Bear  Biver  ete.  M. 

iSee  Sec.  1011.  Co.,  13  Cal.  235;   Beatty  t.   Murray 

2  See  Sees.  1005-1010.  Placer  M.  Co.,  15  Mont.  314,  39  Pae. 

8  The  term  "mining  ground,"  as      Bep.  82;  Quirk  v.  Falk,  47  CaL  453, 


WATEB    EIGHTS— WHEN    IN    TACT    APPUETENANOES.    1809 

the  relation  of  a  mine  to  the  water  by  which  it  is  operated  is  anal- 
ogous to  the  relation  between  an  ordinary  mill  and  the  water  upon 
which  its  use  depends.*  And  it  is  held  that,  upon  the  one  who 
asserts  that  a  ditch  and  water  right  are  appurtenant  to  a  mine  is 
cast  the  burden  of  proving  that  such  is  the  fact.^ 

It  was  held  in  a  recent  case  in  Montana,®  that  water  rights  viewed 
as  independent  property  were  taxable  as  was  other  property  but 
where  they  were  appurtenant  merely  to  lands  they  were  not  sep- 
arately taxable  from  such  lands. 

§  1013.  Water  rights — ^When  in  fact  appurtenances — Water 
used  by  mills. — Upon  the- question  of  a  water  right  being  appur- 
tenant to  a  mill,  the  authorities  hold  that  if  a  mill  be  granted,  re- 
served, or  devised,  either  with  or  without  the  term  "with  appur- 
tenances," that  it  includes  all  property  which  is  in  fact  mere  ap- 
purtenances and  owned  by  the  grantor  at  the  time  of  the  convey- 
ance; these  also  include  all  water  rights,  ditches,  or  other  works 
essential  to  the  running  of  the  mill.  This  has  been  the  general  rule 
under  the  common  law  of  riparian  ownership  from  a  very  early 
period,  1  as  well  as  where  the  water  right  was  originally  acquired 

2  Morr.  Min.  Eep.  19;  Mattis  v.  Hos-  "It  is  a  well  settled  rule   of  law 

mer,  37  Ore.  523,  62  Pac.  Eep.  17,  632.  that  the  grant  of  a  mill  carries  with 

i  MeShane  v.  Carter,   80   Cal.   310,  it  by  necessary  implication  the  right 

22  Pac.'  Eep.  178.  to  the  use  of  the  water  coming  to  the 

For  rights  appurtenant  to  mills,  see  miU  and  furnishing  power  for  work- 
Sec.  1013.  ing  it,  and  also  to  the  canal  or  race- 

5  See  Quirk  v.  Talk,  47  Cal.  453,  2  way  which  carries  the  water  from  the 
Morr.  Min.  Eep.  19,  where  it  is  held  mill,  to  the  full  extent  of  the  grant- 
that  the  purchase  of  a  water  right  or's-  right  and  power  so  to  grant 
and  ditch  by  a  mining  company  does  them."  Eichardson  v.  Biglow,  15 
not   necessarily   constitute   said   ditch  Gray  146,  154. 

and   water    rights   appurtenant    to   a  See,  also,  Blake  v.  Clark,  6  Greenl. 

mining  claim.  436 ;  Maddox  v.  Goddard,  15  Me.  218 ; 

6  Hale  T.  Jefferson  County,  39  Baker  v.  Bessey,  73  Me.  472,  40  Am. 
Mont.  137,  101  Pac.  Eep.  973.  Eep.  377;   Miller  v.  Miller,   15  Pick. 

1  In    Touchstone    it    is    laid    down  S7   (Mass.) ;   Hapgood  v.  Brown,  102 

that,  "by  the  grant  of  mills,  the  wa-  Mass.  451;  Prink  v.  Branch,  16  Conn, 

ters,  flood  gates,  and  the  like,  that  are  260;    Perrin  v.  Garfield,  37  Vt.  304; 

of    necessary    use    to    the   mills,   do  Morgan  v.   Mason,   20   Ohio   401,   55 

pass."     Shep.   Touch.   89;    Sheets   v.  Am.  Dec.  464;   Wickersham  v.  Bills, 

Selden,  69  V.  8.  2  Wall.  177,  17  L.  Ed.  8  Ind.  387;  Neaderhouser  v.  State,  28 

822;  MeShane  T.  Carter,  80  Cal.  310,  Ind.  257;  Curtis  v.  Norton,  58  Mich. 

22  Pac.  Eep.  178.  411,   25   N.   W.  Eep.   327;    Bank  of 
114— Kin.  on  Irr. 
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under  the  Arid  Eegion  Doctrine  of  appropriation.^  And,  in  the 
Western  States,  it  is  well  settled  with  reference  to  the  ordinary- 
mills,  or  plants  for  the  generation  of  power,  that  the  water  rights 
essential  to  their  operation,  and  the  necessary  ditches  and  other 
works  used  therewith,  are  appurtenant  to  the  mill  or  plant  when 
owned  at  the  time  of  the  sale  and  transfer  by  the  same  party,  and 
will  pass  by  a  conveyance  of  the  mill  or  plant  either  with  of  without 
the  express  mention  of  the  term  4' with  appurtenances,"  provided 
that  they  are  not  expressly  reserved  in  the  deed.^  But  whether  the 
water  right  will  so  pass  depends  upon  the  question  of  fact  as  to 
whether  or  not  the  use  is  such  that  it  will  make  it  an  appurtenance, 
and  is  also  the  property  of  the  owner  of  the  mill  at  the  time  of  the 
transfer.* 


North  America  r.  Miller,  7  Sawy. 
163,  170,  6  Fed.  Eep.  545;  Hadden  v. 
Shutz;  15  HI.  581;  Cox  v.  Howell,  108 
Tenn.  130,  65  S.  W.  Eep.  686,  58  L. 
E.  A.  487,  and  note. 

2  For  the  appropriation  of  water 
for  mill  purposes,  see  Sec.  695. 

For  appropriation  for  the  genera- 
tion of  power,  etc.,  see  Sec.  695. 

McDonald  v.  Bear  Eiver  etc.  Co.,  13 
Cal.  220,  where  it  is  held  that,  if  the 
right  to  the  use  of  the  water  was 
acquired  by  appropriation  for  the 
purpose  of  operating  a  mill,  such 
right  would  pass  by  a  transfer  of  the 
miU  to  the  grantee  as  an  appurte- 
nance thereto. 

3  McDonald  v.  Bear  Eiver  etc.  Co., 
13  Cal.  220,  15  Cal.  145,  1  Morr.  Min. 
Eep.  626;  McShane  v.  Carter,  80  Cal. 
310,  22  Pac.  Eep.  178;  Bruger  v. 
Butler,  6  Ore.  459;  Jackson  v.  Trul- 
linger,  9  Ore.  393;  Tucker  v.  Jones, 
8  Mont.  225,  19  Pac.  Eep.  571;  North 
American  etc.  Co.  v.  Adams,  104  Fed. 
Eep.  404,  45  C.  C.  A.  185,  21  Morr. 
Min.  Eep.  65,  where  it  is  said:  "A 
deed  of  a  miU  site  and  mill  upon 
which  a  right  to  divert  water  from  a 
stream  and  to  use  it  to  operate  the 
mill  has  been  exercised   conveys  the 


water  right  as  an  appurtenance  to 
the  mill,  in  the  absence  of  any  reser- 
vation of  it,  of  any  conveyance  of  it 
to  another,  and  of  any  other  evidence 
that  the  grantor  did  not  intend  to 
convey  it." 

See,  also.  Bank  of  British  N.  A.  v. 
Miller,  6  Fed.  Eep.  545,  7  Sawy.  163. 

Briggs  V.  Murray,  29  Wash.  245,  69 
Pac.  Eep.  765,  where  it  was  held  that 
a  water  right  and  canal  were  appurte- 
nant to  a  mill,  and  to  pass  by  a  sher- 
iff's deed  without  special  mention,  the 
Court  in  the  opinion  saying:  "It  is 
next  contended  that  the  canal  and 
water  right  are  not  appurtenant  to 
the  mill  property.  We  think  it  is 
clearly  appurtenant.  It  was  con- 
structed by  the  owners  of  the  mill 
property,  and  has  always  been  used, 
since  its  construction,  for  the  benefit 
of  the  miU.  The  mill  property,  as 
the  principal  thing,  is  dependent  on 
it,  and,  as  a  thing  principal  to  the 
principal  thing,  the  canal  passes  with 
it." 

4  ' '  The  water  supply  of  a  mill  wiU 
ordinarily  pass  with  a  conveyance  of 
the  mill,  but,  in  order  to  do  so,  it 
must  belong  to  the  mill — ^must  be  the 
property  of  the   owner   thereof,   and 
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§  1014.    Appurtenances — Rule  where  the  land  is  subdivided. — 

Subject  to  the  limitations  as  discussed  in  the  preceding  sections 
upon  the  subject  of  appurtenances, ^  upon  the  sale  of  a  part  of  a 
tract  to  which  a  water  right  is  appurtenant,  and  where  the  rights 
granted,  or  reserved  are  not  specifically  set  forth  in  a  deed  of  con- 
veyance, it  is  the  settled  law  upon  the  subject  that  the  grantee  to 
such  a  part  takes  with  his  land  such  a  proportion  of  the  whole  water 
right  as  the  acreage  of  his  tract  bears  to  the  entire  tract,  to  which 
the  whole  of  the  water  right  was  appurtenant.^  Of  course,  if  the 
rights  conveyed  are  specifically  defined  in  the  deed  instead  of  taking 
in  proportion  the  grantee  takes  only  the  rights  granted.^ 

§  1015.  A  water  right  is  not  an  inseparable  appurtenance  to 
land. — By  the  statutes  of  some  of  the  States  of  this  Western  coun- 
try, it  is  provided  that  a  water  right  where  the  appropriation  is 
made  for  irrigation  must  become  appurtenant  or  fixed  to  some 
specific  tract  of  land,  from  which  it  can  be  separated  only  in  the 
manner  provided  by  the  statute.  An  attempt  has  been  made  by 
some  of  these  statutes  to  make  the  water  right  an  inseparable  ap- 
purtenance to  the  land,  so  that  it  can  not  be  sold  or  transferred 
therefrom.  But,  as  we  have  seen  in  previous  sections  of  this  dis- 
cussion, a  water  right  is  a  separate  and  distinct  property  right,  and, 
under  the  authorities,  it  may  be  sold  and  transferred  separate  from 
any  land  or  any  interest  in  land.^  Again,  there  is  nothing  in  the 
nature  and  character  of  a  water  right  which  makes  it  an  inseparable 
appurtenance  to  any  particular  tract  of  land.  It  is  true  that,  under 
certain  conditions,  already  discussed,  a  water  right  may  be  an 
appurtenance  to  a  tract  of  land,  so  that  it  will  pass  to  the  grantee 
in  the  transfer  of  the  land,  but  it  is  also  true  that  this  "does  not 

not  of  another."     Ginocchio  v.  Ama-  Cal.   App.    403,    102   Pac.   Rep.    223; 

dor  etc.  Co.,  67  Cal.  493,  8  Pao.  Rep.  Tarpey  v.  Lynch,   155   Cal.   407,   101 

29.  Pac.  Rep.  10;  Cave  v.  Crafts,  53  Cal. 

1  See  Sees.  1005-1013.  135. 

•  2  Booth  V.  Trager,  44  Colo.  409,  99  3  See,    for   rights    specified   in   the 

Pac.  Rep.   60;   Josslyn    t.    Daly,   15  deed,  Sees.  1007,  1009. 

Idaho  137,  96  Pac.  Rep.  568 ;  Ruhnke  See,  also,  Davis  v.  Randall,  44  Colo. 

V.  Aubert,  58  Ore.  6,  113  Pac.  Rep.  488,  99  Pac.  Rep.  323, 

38;  Davis  v.  EandaU,  44  Colo.  488,  99  i  See  Sec.  995. 
Pac.  Rep.  323;  Oliver  v.  Burnett,  10 
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mean,  and  never  meant,  inseparable, "  ^  from  the  land,  by  sale  or 
otherwise,  at  the  will  of  the  owner,  provided  there  always  continues 
the  application  of  the  water  to  some  beneficial  use  or  purpose,  and 
that  other  vested  rights  are  not  injured  by  the  change.^  We  are  of 
the  further  opinion  that,  even  by  legislative  enactment,  a  water 
right,  constituting  as  it  does  a  property  right  of  the  highest  order, 
can  not  be  made  an  inseparable  appurtenance  to  the  particular  tract 
of  land  for  which  it  was  first  apprd|)riated,  so  that  the  owner  thereof 
can  not  sell  or  dispose  of  the  same,  or  use  the  water  claimed  under 
the  right  upon  some  other  tract  of  land.  And,  to  treat  such  a  sale  as 
an  abandonment  of  the  water  right  would  be  to  disregard  the  rights 
of  man  under  the  bill  of  rights  guaranteed  under  our  constitutions 
to  own  and  hold  property  and  not  to  be  deprived  thereof  except  by 
due  process  of  law  and  then  upon  just  compensation.  I  make  this 
statement  with  the  full  knowledge  that  several  State  legislatures 
have  attempted  to  do  this  very  thing,  and  to  treat  such  a  sale  by 
the- original  appropriator  as  an  abandonment  of  the  water  right  and 
as  vesting  no  title  in  the  grantee  to  the  same.  I  am  also  familiar  as  to 
just  how  these  laws  came  to  be  enacted.  They  sprang  from  the 
theories  of  certain  State  engineers,  capable  in  their  way  to  run  a 
level  or  a  transit,  to  construct  irrigation  works,  and  to  measure  the 
exact  amount  of  water  which  is  required  imder  certain  conditions 
to  successfully  irrigate  a  crop  of  potatoes  or  alfalfa.  But,  when  it 
comes  to  determining  the  questions  involving  the  principles  govern- 
ing the  fundamental  rights  of  man  under  our  constitutions  and 
laws,  these  engineers  are  "not  reliable."  These  State  engineers 
having  the  control  of  the  administering  of  the  laws  of  their  respec- 

2  Frank  v.  Hicks,  4  Wyo.  502,  35  served  by  recognizing  the  right  of  a 

Pac.  Eep.  475,  1025.  water  right  holder  to  change  his  ap- 

Where,  in  a  certain  deed  conveying  propriation,      under      such      eircum- 

a,   definite   tract   of  land  and   also   a  stances,  to  lands  capable  of  profitable 

definite   water   right,    there   was    evi-  cultivation,  or  to  sell  his  right  to  an- 

dently  an  intention  upon  the  part  of  other,  to  be  used  by  the  latter  for  a 

the  grantor  to  make  the  water  right  beneficial  use  recognized  by  the  stat- 

an  inseparable   appurtenance   to    the  ute. "     Slosser  v.  Salt  Eiver  etc.  Co., 

land  conveyed,  it  was  held  that  the  7  Ariz.  376,  65  Pac.  Eep.  332. 

grantee  might  sell  or  dispose  of  any  3  For  the  change  of  use  of  the  wa- 

part  of  the  water  right,  separate  from  ter,  see  Sees.  869,  872. 

the   land.     Calkins   v.    Sorosis   Fruit  That  a  water  right  is  a  property 

Co.,  150  Cal.  426,  88  Pac.  Eep.  1094.  right,  see  Sees.  768-771. 

"Natural  justice,  therefore,  is  sub- 
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tive  States  relative  to  irrigation  and  water  rights,  have  gone  before 
the  legislatures  of  their  States,  with  their  theories,  some  of  them 
most  excellent,  but  others  vague  and  impracticable;  and,  as  the 
result,  certain  Acts  have  been  passed  which  the  courts  have  declared 
and  are  declaring  unconstitutional  and  which  it  would  have  been 
better  not  to  have  enacted.  Among  these  Acts  are  to  be  found 
those  which  attempt  to  provide  that  a  water  right  shall  be  and 
always  remain  an  inseparable  appurtenance  to  any  particular  tract 
of  land.  And,  in  this  respect,  the  Act  of  the  legislature  of  "Wyo- 
ming was  framed  with  this  exact  end  in  view,  and,  following  the 
theory  of  the  then  State  engineer  upon  the  subject  attempted  to  pro- 
vide in  effect  that  any  attempted  sale  of  a  water  right  by  the  owner 
thereof  separate  and  apart  from  the  land  for  which  it  was  appro- 
priated worked  an  abandonment  of  the  water  right  and  the  grantee 
took  no  title  to  the  same.  When  the  question  first  reached  the 
Supreme  Court  of  "Wyoming  it  was  held  against  the  Act  and  that 
a  right  to  the  use  of  water  for  the  purposes  of  irrigation,  together 
with  the  ditch  or  other  conduit  for  the  water  may  be  conveyed 
separate  from  the  land  upon  which  the  water  is  used.'*  This  point 
was  decided  without  any  special  stress  being  laid  upon  it,  and  it 
was  not  until  1904,  in  the  case  of  Johnston  v.  Little  Horse  Creek 
Irrigating  Co. ,5  where  the  question  arose  relative  to  the  right  of  a 
corporation  to  sell  one-half  of  its  water  right  acquired  under  the 
Act  in  question  to  another  company,  that  the  question  in  all  its 
phases  was  fully  discussed.  The  judgment  of  the  lower  court  up- 
held the  right  to  sell.  On  appeal  to  the  Supreme  Court,  it  was 
strenuously  urged  by  the  plaintiffs  in  error  that  the  sale  of  the 
water  right  was  invalid  and  conferred  no  right  or  title  upon  the 
grantee,  and  that  it  amounted  to  an  abandonment  on  the  part  of 
the  selling  company  of  one-half  of  the  original  appropriation.  In 
the  brief  of  counsel  for  the  plaintiffs  in  error  much  was  said  with 
reference  to  the  policy  of  the  rule  permitting  a  sale  of  a  water 
right  separate  from  the  land;  and  to  strengthen  their  case  counsel 
submitted  with  such  brief  the  views  of  a  former  State  engineer  of 

4McPhail  V.  Forney,  4  Wyo.   556,  tioB,    Eev.    Stat.    Wyo.,    1899,    Sees. 

35  Pae.  Eep.  773;  Frank  v.  Hicks,  4  873,  917,  918,  924,  and  in  the  latter 

Wyo.  502,  35  Pae.  Eep.  475,  1025.  case  they  accrued  before. 

In  the  first  of  above  eases  the  water  5  13  "Wyo.  208,  79  Pae.  Eep.  22,  70 

rights  accrued  after  the  Act  in  ques-  L.  E.  A.  341,  110  Am.  St.  Eep.  986. 
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the  State,  "who  worthily  occupies  an  eminent  position  as  an  irriga- 
tion engineer,  and  whose  ability  is  unquestioned  (as  an  engineer) 
and  for  whose  opinions  the  members  of  this  court  entertain  a  high 
regard."  And  what  is  novel  in  a  court  of  law,  it  was  argued  that 
the  views  of  the  engineer  should  be  taken  in  preference  to  the 
views  of  the  Court  for  the  reason  of  his  practical  knowledge,  and 
the  lack  of  knowledge  of  such  matters  upon  the  part  of  the  Court. 
It  was  also  strenuously  asserted  tbat  the  doctrine  of  the  sale  of  a 
water  right  separate  from  the  land  was  the  doctrine  of  the  courts 
and  not  of  the  irrigators  and  that  it  created  a  source  of  litigation. 
Mr.  Justice  Potter  in  rendering  the  opinion  of  the  Court  in  affirming 
the  judgment  below,  said :  "We  can  not  agree  that  the  doctrine  has 
resulted  from  ignorance  concerning  irrigation  matters.  Nor  can 
we  agree  with  the  notion  that  men  not  necessarily  or  usually  trained 
in  the  law  are  more  competent  than  the  courts  to  determine  legal 
principles  controlling  the  use  of  water  by  prior  appropriation,  not- 
withstanding that  the  judges  may  not,  as  a  rule,  be  practical  irri- 
gators. ...  It  may  be  accepted  as  true  that  the  rule  permit- 
ting the  sale  of  a  water  right  separate  from  the  land  has  been  the 
source  of  litigation.  But  that  affords  no  sufficient  reason  for  de- 
stroying property  rights.  We  can  not  agree  that,  in  order  to  dis- 
courage litigation  or  render  it  impossible,  the  courts  should  devest 
the  citizen  of  his  property.  ...  To  adopt  the  view  contended 
for  against  the  validity  of  the  conveyance  in  question  would,  in  our 
judgment,  require  us  to  deny  the  element  of  property  in  the  water 
right  itself.  Nothing  in  the  decisions  on  the  subject  or  in  the  stat- 
ute authorizes  that.^  Moreover,  forfeitures  have  never  been  favored 
in  law.  But  is  it  not  a  conclusive  answer  to  the  proposition  for  the 
new  theory  that  there  is  no  principle  of  law  upon  which  it  can  be 
logically  or  reasonably  based  ? ' ' 

But  the  Supreme  Court  of  Wyoming  is  not  the  only  court  which 
has  had  this  identical  question  before  it.  The  legislature  of  the 
State  of  Idaho,  in  1901,'^  attempted  to  make  the  water  right  an  in- 

6  That  a  water  right  is  a  property  boundaries  of  the  State,  are  declared 
right,  see  Sees.  768-771.  to  be  the  property  of  the  State,  whose 

7  See  Sess.  Laws  of  Idaho,  1901,  p.  duty  it  shall  be  to  supervise  their  ap- 
200,  See.  9b.  "All  waters  of  the  propriation  and  allotment  to  those 
State,  when  flowing  in  their  natural  diverting  the  same  therefrom  for  any 
channels,  including  the  waters  of  all  beneficial  'purpose,  and  the  rights  to 
natural  springs  and  lakes  within  the  the  use  of  any  of  the  waters  of  the 
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separable  appurtenance.  The  question  of  the  construction  of  this 
statute  first  arose  in  the  ease  of  Hard  v.  Boise  City  Irrigation  and 
Land  Company,^  and  was  decided  against  the  statute,  and  that 
users  of  water  from  a  ditch  or  canal  acquire  such  a  property  right 
as  they  may  transfer  to  other  lands  under  such  ditch  and  canal.  It 
was  also  held  that  they  may  sell  and  transfer  the  right  to  use 
such  waters,  and  the  purchaser  may  transfer  it  to  other  lands  under 
the  ditch  or  canal,  so  long  as  the  change  of  the  place  does  not  inter- 
fere with  the  rights  of  others,  and  that  the  canal  companies  do  not 
acquire  any  greater  rights,  than  are  granted  to  the  individual  citi- 
zens of  the  State.  And,  Mr.  Justice  Alshie,  in  the  concurring  opin- 
ion, said:  "If  a  thing  really  is  property,  the  legislature,  by  saying 
it  shall  not  be  considered  such,  can  not  in  fact  deprive  it  of  the 
character  and  quality  which  constitute  it  property.  ...  I  do 
not  conceive  of  any  well  founded  reason  or  principle  of  law  that 
forbids  the  owner  of  a  tract  of  land  from  separating  and  segregat- 
ing an  appurtenance  therefrom,  and  disposing  of  it  with  the  same 
freedom-  of  sale  or  jus  disponendi  as  he  may  enjoy  with  reference 
to  any  other  property  right.  .  .  .  It  is  a  fundamental  principle 
that  every  citizen  has  the  inherent  right  to  dispose  of  all  his  acquisi- 
tions." ^  Pie  further  held  that  the  argument  that  under  Section  4, 
Article  15,io  of  the  State  Constitution,  the  appurtenance  can  only 
attach  to  ' '  the  land  so  settled  upon  or  improved, ' '  and  that  any  at- 
tempt to  separate  the  right  from  the  specific  piece  of  land  to  which 
it  was  originally  applied  works  an  immediate  forfeiture  or  abandon- 
ment, is  illogical  and  faulty.  In  a  very  recent  case  decided  by 
the  Supreme  Court  of  Idaho,  ^^  it  was  held  that  a  clause  in  the 
contract,  which  is  as  follows,  "but  in  no  case  will  water  rights  or 
shares  be  dedicated  to  any  of  the  lands  aforementioned,"  was  valid; 

State    for    useful    or    beneficial   pur-  thing    to    which,    through   necessity, 

poses  are  recognized  and  confirmed;  said  water  is  being  applied,"  etc.    . 

and  the  right  to  the  use  of  any  of  the  8  9   Idaho  589,   76  Pao.  Rep.   331, 

public  waters  which  have  heretofore  65  L.  R.  A.  407. 

been  or  may  hereafter  be  allotted  or  See,    also,   Boise    City   etc.    Co.   v. 

beneficially  applied  shall  not  be  con-  Stewart,  10  Idaho  38,  77  Pao.  Rep.  25. 

sidered  as  being  a  property  right  in  »  Citing  1  Bl.  Com.  138. 

itself,   iut   such   right   shall   'become  lo  For    Idaho     State    constitution, 

the    complement    of,    or   one   of  the  see  Chap.  89. 

appurtenances  of,   the  land  or  other  ii  State  v.   Twin  Palis   Canal  Co., 

Idaho ,  121  Pac.  Rep.  1039. 
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and  the  Court  further  held  that  it  permitted  the  rotation  of  the 
water  which  tended  towards  the  economical  use  of  the  same.  In  a 
still  later  ease, ^2  n  ^^s  said:  ''This  Court  held  that  the  owner 
of  a  water  right,  by  purchase,  or  original  appropriation,  had  a  right 
to  dispose  of  the  same  and  sell  the  water  separate  and  apart  from 
the  land.  ...  If  this  be  a  correct  statement  of  the  law,  then 
the  trial  court  erred  in  its  conclusion  of  law,  to  the  effect  that  the 
water  applied  to  the  desert  entry*l)ecame  appurtenant  to  the  land 
and  inseparable  therefrom."  ^^ 

Other  States  have  passed  Acts  similar  in  nature  to  those  of  "Wyo- 
ming and  Idaho  discussed  above,  attempting  to  make  water  rights 
within  their  respective  jurisdictions  inseparable  appurtenances  to 
the  specific  tracts  of  land  to  which  the  water  was  first  applied. 
Some  of  these  Acts  provide  that  the  water  right  can  only  be  sep- 
arated from  this  land  after  approval  by  the  State  engineer  and  pub- 
lication of  notice.  1* 

"We  consider  these  statutes  as  faulty  as  those  of  "Wyoroing  and 
Idaho  discussed  above,  for  the  reason  that  there  is  nothing  in  the 
nature  and  character  of  a  water  right  acquired  under  the  Arid 
Reg'ion  Doctrine  of  appropriation  which  makes  it,  upon  any  prin- 
ciple of  law  which  can  be  conceived,  an  inseparable  appurtenance 
to  any  particular  tract  of  land,  so  that  a  sale  or  transfer  of  the 
right  would  work  an  abandonment,  and  vest  no  right  in  the  grantee. 
Upon  the  other  hand,  the  inherent  rights  guaranteed  under  our  con- 
stitutions and  laws  to  own,  hold,  and  dispose  of  all  or  any  portion 
of  our  property,  either  as  a  whole  or  in  parts,  permits  the  sale  and 
transfer  of  a  water  right  separate  from  the  land.  This  principle 
was  undoubtedly  recognized  by  Congress  in  passing  the  National 
Reclamation  Act,^^  where,  in  Section  8,  it  is  provided  that  the  Sec- 
retary of  the  Interior,  in  carrying  out  the  provisions  of  the  Act, 
shall  proceed  in  conformity  with  the  laws  of  the  respective  States 

12  Village  of  Hailey  v.  Eiley,  14  1*  For  the  statutes  of  the  various 
Idaho  481,  95  Pac.  Eep.  686,  17  L.  E.  States  upon  the  subject,  see  Part  XIV. 
A.,  N.  S.,  86.                                                      15  See  Act  of  June  17,  1902,  Chap. 

13  Citing  Johnston  v.  Little  Horse  1093,  32- Stat.  L.,  p.  390,  See.  8;  7 
Irr.  Co.,  13  Wyo.  208,  79  Pac.  Eep.  Fed.  Stat.  Ann.,  1905,  p.  1100;  Supp. 
22,  70  L.  E.  A.  341,  110  Am.  St.  Eep.  U.  S.  Comp.  Stat.,  1905,  p.  349. 

986 ;  Hard  v.  Boise  City  Irr.  &  Land  For  copy  of  Act,  see  Sec.  1244. 

Co.,  9  Idaho  589,  76  Pac.  Eep.  331,  65 
L,  E.  A.  407. 
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and  Territories ;  and,  in  the  same  section  is  the  proviso,  ' '  That  the 
right  to  the  use  of  water  acquired  under  the  provisions  of  this  Act 
shall  be  appurtenant  to  the  land  irrigated, ' '  etc.  As  will  be  noticed 
the  proviso  does  not  state  what  "land  irrigated,"  nor  does  it  at- 
tempt to  make  the  water  an  inseparable  appurtenance  to  any  land. 
It  certainly  can  not  be  contended  in  the  face  of  the  whole  of  this 
section,  that  a  person  in  either  the  States  of  Wyoming  or  Idaho, 
who  had  fully  paid  for  a  water  right  under  the  provisions  of  the 
Act,  and  where  the  laws  of  those  States  recognize  the  validity  of  a 
sale  and  transfer  of  a  water  right  separate  and  apart  from  the  land 
to  which  it  was  first  applied,  can  not  so  sell  his  right,  or  transfer  the 
water  claimed  thereunder  to  some  other  tract  of  land.  The  same 
may  be  said  relative  to  the  water  rights  acquired  under  the  Act  in 
other  States  under  the  principles  stated  above.^^ 

"We  will  now  discuss  some  of  the  physical  reasons  why  a  water 
right  should  not  be  deemed  an  inseparable  appurtenance  to  a  par- 
ticular tract  of  land.i7 

§  1016.  A  water  right  should  not  be  an  inseparable  appurte- 
nance to  land. — ^In  the  previous  section  we  discussed  from  a  legal 
standpoint  that  a  water  right  is  not  an  inseparable  appurtenance  to 
a  particular  tract  of  land.^  In  this  section  we  will  discuss  why  it 
should  not  be  considered  such  an  appurtenance  from  the  physical 
standpoint ;  and  as  the  law  is  based  upon  reason  and  common  sense, 
the  physical  reason  as  to  why  the  right  should  not  be  so  considered, 
undoubtedly  led  to  the  rule  of  law  that  it  is  not  so  considered. 

"We  will  suppose,  for  example,  that  a  settler  upon  the  public  land 
has  taken  up  180  acres  and  has  lawfully  appropriated  two  second 
feet  of  water  for  the  irrigation  of  80  acres;  that  this  was  accom- 
plished after  years  of  hard  work  in  constructing  his  dam  and 
ditches  and  in  clearing  the  land  and  getting  it  ready  for.  cultiva- 
tion. His  appropriation  is  entirely  consummated  and  the  title  to 
the  use  of  the  two  second  feet  of  water  is  perfect  in  himself  so  long 
as  he  continues  to  apply  the  water  for  the  irrigation  of  this  par- 
ticular tract  of  land.  It  has  cost  him  a  lot  of  money  and  is  a 
property  right.  After  using  the  water  for  the  first  80  acres  for  a 
number  of  years,  and  in  the  meantime  he  has  also  broken  up  the 

16  For  the  sale  and  transfer  of  wa-  IT  See  See.  1016. 

ter  rights,  see  Sees.  955-1000.  i  See  See.  1015. 
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other  80  acres  of  his  claim  and  it  is  ready  for  cultivation,  we  will 
suppose  that  he  desires  the  first  80  to  rest  for  a  few  years,  or,  that 
he  can  put  it  to  some  use  for  which  it  needs  no  irrigation.  But  the 
second  80  requires  the  water,  and,  owing  to  other  rights  coming 
after  his  appropriation  all  of  the  waters  of  the  stream  are  appro- 
priated and  he  can  secure  no  water  for  it  except  that  claimed  under 
his  old  appropriation.  Is  there  any  reason  in  law,  common  sense, 
or  justice  why  the  water  right  must  remain  a  fixed  and  inseparable 
appurtenance  to  the  first  80  acres,  or  that  he  can  not  apply  the 
water  claimed  thereunder  to  the  irrigation  of  the  second  80  acres? 
Again,  we  will  suppose  that  he  for  some  reason  does  not  wish  to 
irrigate  any  of  his  land,  is  there  any  reason  in  law  or  otherwise 
why  he  may  not  sell  all  or  a  portion  of  his  right  to  a  neighbor  who 
has  the  use  for  it  and  desires  to  purchase  the  right?  We  concede 
the  rules  that  surplus  waters  can  not  be  sold,  and  also  that  the 
failure  to  use  the  water  for  a  certain  period  works  an  abandonment, 
and  what  we  are  speaking  of  are  absolutely  valid  water  rights.^ 

Again,  it  frequently  happens,  that  through  no  fault  of  the  owner 
of  a  water  right,  and  by  the  operation  of  natural  laws,  land  to 
which  water  rights  have  been  attached  becomes  unsuitable  for 
cultivation.  In  the  mountainous  regions,  floods  frequently  wash 
away  and  destroy  farming  lands,  or  leave  deposits  of  coarse  gravel 
and  boulders  upon  them;  and  other  natural  causes  often  render 
such  lands  not  only  unprofitable,  but  impossible  of  irrigation  and 
cultivation.  Other  illustrations  might  be  given,  but  they  are  un- 
necessary and  space  will  not  permit,  where  lands  previously  irri- 
gated have  been  changed  so  that  irrigation  is  not  only  impracticable 
but  would  further  injure  the  lands  to  which  the  water  had  been 
formerly  applied.^ 

There  is,  however,  another  reason  why  a  water  right  should  not 
be  considered  an  inseparable  appurtenance  to  a  certain  tract  of  land, 
and  that  is  from  the  standpoint  of  the  economical  use  and  the  sup- 
pression of  the  waste  of  the  water,  discussed  in  another  chapter.* 

Owing  to  the  great  scarcity  of  water  throughout  the  arid  West,  a 
given  supply  should  be  made  to  go  as  far  as  it  can  successfully 

2  That    surplus    water    can    not   be  3  For  the  injury  to  lands  by  the  ap- 

sold,  see  Sec.  1027.  plication  of  too  much  water,  see  Sec. 

For  abandonment,   see   Sees.   1099-  914. 

1117.  *See  Chap.  49,  Sees.  874-916. 
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go,  when  economically  used  and  without  waste.  From  investiga- 
tions made  by  the  United  States  Department  of  Agriculture,  it 
has  been  determined  that,  where  a  water  right  is  considered  an 
inseparable  appurtenance  to  a  certain  tract  of  land,  and  rights 
are  allowed  for  such  specified  tracts  with  a  maximum  limit  on  the 
quantity  of  water  which  may  be  used,  or  a  minimum  duty  of  water,  ^ 
a  much  larger  percentage  of  water  is  used  per  acre,  than  where  a 
certain  quantity  of  water  is  allowed  for  the  use  on  any  lands  that 
the  owner  may  see  fit.  In  the  first  case  the  owner  will  use  as  much 
water  as  possible  for  the  given  tract,  and,  in  the  latter,  he  will  make 
a  given  amount  of  water  irrigate  as  many  acres  as  possible.^ 

There  is  also  an  important  legal  reason  why  a  water  right  should 
not  be  considered  an  inseparable  appurtenance  to  a  certain  tract 
of  land.  As  we  have  seen,  a  water  right  is  a  property  right  of  the 
highest  character.'^  Therefore,  the  right  of  the  alienation  of  a 
water  right  is  one  which  is  based  upon  the  general  rights  of  prop- 
erty, and  arises  oftentimes  out  of  necessity,  in  order  that  injustice 
might  not  be  done  to  the  owner.  The  alienation  of  a  water  right 
should  not  work  an  abandonment  or  forfeiture  of  the  right,  which  is 
a  valid  property  right  and  oftentimes  of  great  value,  the  loss  of 
which  would  incur  great  financial  loss  to  the  owner.  As  was  held  in 
an  Arizona  case,  natural  justice,  therefore,  is  subserved  by  recogniz- 
ing the  right  of  a  water-right  holder  to  change  his  appropriation  to 
lands  capable  of  profitable  cultivation,  or  to  sell  his  right  to  an- 
other, to  be  used  by  the  latter  for  a  beneficial  use.  To  adopt  a  rule 
prohibiting  the  alienation  of  a  water  right  would  be  to  adopt  a 
more  stringent  rule  than  that  under  the  common  law,  as  riparian 
rights  to  the  use  of  the  water  may  be  sold  or  conveyed.^ 

Another  physical  reason  why  water  should  not  be  an  inseparable 
appurtenance  to  a  certain  tract  of  land  is  upon  the  side  of  the 
question  of  economical  use  of  the  water  and  suppression  of  waste. 
If  the  use  of  water  could  not  be  transferred  from  one  tract  of  land 
to  another,  it  would  do  away  with  the  question  of  the  rotation  of 

6  For  duty  of  water,  see  Sees.  902-  ing  June  30,  1907,  pp.  385,  386,  U.  S. 

908.  Dept.  of  Agriculture. 

6  See,    also,   Losses    of     Irrigation  T  See  Sees.  768-771. 

Water  and  Their  Prevention,  by  E.  P.  8  See  Slosser  v.  Salt  River  etc.  Co., 

Teele,  Annual  Report  of  the  Office  of  7  Ariz.  376,  65  Pae.  Rep.  332. 
Experiment  Stations  for  the  year  end- 
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water,  whieh  as  we  have  discussed  in  previous  sections,  tends  toward 
its  more  economical  use.® 

§  1017.  Appurtenances — Ditches  and  canals  when  appurtenant 
to  land. — Where  a  ditch,  canal,  or  other  works  are  used  to  divert 
and  conduct  the  water  appropriated  to  the  place  of  use,  and  where 
they  are  constructed  over  a  permanent  easement,  or  right  of  way, 
acquired  originally  in  some  la^^ul  manner,  ^  a  sale  of  the  land 
where  the  water  is  used  and  for  which  the  appropriation  was  made, 
will,  in  the  absence  of  an  express  reservation  to  the  contrary,  pass 
to  the  grantee,  under  the  principles  discussed  in  the  previous  sec- 
tions,2  the  title  of  the  grantor  in  and  to  such  ditch,  or  other  works, 
at  the  time  of  the  transfer;  and  that,  too,  regardless  of  the  fact 
whether  or  not  the  term  "with  appurtenances"  is  used  in  the  deed; 
provided,  however,  that  the  ditch,  or  other  works,  were  in  fact  an 
appurtenance  to  the  specific  tract  of  land  transferred.  The  rule  of 
law  in  this  respect  is  practically  the  same  as  the  transfer  of  water 
rights  as  appurtenances  discussed  in  previous  sections.^  There  are, 
however,  some  points  which  need  special  mention.  As  is  the  case 
with  water  rights,  where  the  term  "with  appurtenances"  or  one  of 
similar  purport  is  used  in  the  deed,  where  the  grantor  possesses  the 
right  to  conduct  water  to  the  land  granted  over  the  land  of  another, 
such  right  passes  to  the  grantee  under  the  habendum  clause  as  an 
"appurtenance  thereunto  belonging,"  without  specifically  mention- 
ing such  right.*  So  also  an  easement  over  the  lands  of  another, 
and  the  ditches  constructed  thereon,  may  pass  as  appurtenances  to 

9  For    the    rotation   of   water,    Bee  Mont.  225,  19  Pae.  Eep.  571 ;  Salem 

Sees.  909,  910.  Capital   Flour   MiUs   Co.   v.    Stayton 

See,     also.    State    v.    Twin    Falls  etc.  Co.,  33  Fed.  Eep.  146;  Simmons 

Canal  Co., Idaho  ,  121  Pac.  t.  Winters,  21  Ore.  35,  27  Pae.  Eep. 

Eep.  1039.  7,    28   Am.   St.   Eep.   727;    Pogne  T. 

iFor   the  acquisition  of  rights  of  Collins,  46  Cal.  435,  80  Pae.  Eep.  623; 

way  over  public  land,  see  Sees.  927-  Sloan  v.  Glaney,  19  Mont.  70,  47  Pac. 

971.  Eep.  334;  Crooker  t.  Benton,  93  Cal. 

For   same   over  private  lands,   see  365,  28  Pac.  Eep.  953;  People  ex  rel. 

Sees.  972-993.  Standard    ▼.    Farmers'    etc.    Co.,    25 

2  For  .  water  rights  as  appurte-  Colo.  202,  54  Pac.  Eep.  626 ;  Grand 
nances,  see  Sees.  1005-1016.  Val.  Irr.  Co.  t.  Lesher,  28  Colo.  273, 

3  See  Sees.  1005-1014.  65  Pae.  Eep.  44;   Peck  t.  Bailey,  8 
*CoTenton  v.  Seufert,  23  Ore.  548,      Hawn.  658. 

32  Pac.  Eep.  508;  Tucker  t.  Jones,  8 
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the  dominant  estate,  without  the  word  "appurtenances"  being  men- 
tioned in  the  deed,  conveying  such  estate,  provided  that  it  was  the 
intention  of  the  grantor  that  they  should  pass  with  the  transfer  of 
the  land.  This  is  upon  the  theory  that  "he  who  grants  a  thing  is 
supposed  to  and  does  grant  that  without  which  the  grant  is  worth- 
less." The  deed  being  silent,  the  intention  of  the  grantor  is  to  be 
gathered  from  the  presumptions  arising  from  the  circumstances  sur- 
rounding each  particular  transaction.^  The  perpetual  right  of  a 
party  and  his  heirs  and  assigns  to  have  the  water  for  his  land  car- 
ried through  a  certain  ditch  is  an  easement  appurtenant  to  the  land 
in  whosesoever  hands  it  might  be.®  However,  the  ditch  or  canal  is  an 
entirely. distinct  property  right  from  the  water  right  and  may  be 
conveyed  separately  from  each  other  if  the  intention  to  do  so  is 
apparent  in  the  deed.'^  It  therefore  follows  that,  where  one  of  these 
rights  has  been  disposed  of  before  the  sale  of  the  land,  or  is  re- 
served in  the  deed  to  the  land,  only  the  remaining  right  will  pass 
to  the  grantee  as  an  appurtenance.  It  is  held  that  a  water  ditch 
can  not  be  appurtenant  to  another  ditch  so  as  to  pass  as  such  under 
a  grant  of  the  latter.  But  an  upper  ditch  which  is  a  part  of  a  sys- 
tem of  ditches  and  necessary  to  furnish  the  water  supply  to  the 
lower  ditches,  and  without  which  they  would  be  worthless,  is  cov- 
ered by  the  words  of  a  deed  conveying  the  entire  interest  of  the 
grantor  in  the  system  without  specifying  the  different  ditches,  and 
therefore  passes  by  the  deed  as  a  part  and  parcel  of  the  system.^ 
Ditches  and  canals  constructed  for  the  irrigation  of  land  occu- 
pied as  a  homestead,  without  which  the  land  would  be  of  little 
value,  and  the  water  flowing  through  them,  are  treated  as  appur- 

5  American  Nat.  Bank  v.  HoefEer,  i  Zimmler  v.  San  Luis  W.  Co.,  57 
18  Colo.  App.  53,  70  Pae.  Eep.  156;  Cal.  221;  Eogers  v.  Eiverside  etc. 
Frank  v.  Hieks,  4  Wyo.  502,  35  Pae.  Co.,  132  Cal.  9,  64  Pac.  Eep.  95;  Ar- 
Eep.  475,  1052;  Donnell  v.  Humph-  nett  v.  Linhart,  21  Colo.  188,  40  Pac. 
reys,  1  Mont.  518;  Nelson  v.  Clerf,  4  Eep.  355;  Wold  v.  May,-  10  Wash. 
Wash.  405,  30  Pac.  Eep.  716;  Craw-  157,  38  Pac.  Rep.  875;  Ada  etc.  Co. 
ford  T.  Minnesota  etc.  Co.,  15  Mont.  v.  Farmers'  etc.  Co.,  5  Idaho  793, 
153,  38  Pac.  Eep.  713.  51  Pac.  Eep.  990,  40  L.  E.  A.  485. 

6  Farmers '  etc.  .Co.  v.  New  Hamp-  8  Donnell  v.  Humphreys,  1  Mont, 
shire  etc.  Co.,  40  Colo.  467,  92  Pac.  518. 

Eep.  290.  But   see  Carman  v.   Staudaher,   20 

See,   also,    Wyatt   t.   Larimer   etc.      Mont.  364,  51  Pac.  Eep.  738. 
Co.,  18  Colo.  298,  33  Pae.  Sep.  144, 
36  Am.  St.  Eep.  280. 
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tenances  to  the  land,  as  a  part  of  the  homestead  and  are  exempt 
from  execution  for  debts  contracted  prior  to  the  issuing  of  the 
patent.^ 

§  1018.  Appurtenances — ^Water  right  appurtenant  to  ditch,  or 
ditch  to  water  right. — ^A  water  right,  although  a  distinct  property 
right  from  that  in  the  ditch  or  canal,  or  other  works,  may  under 
certain  conditions  be  an  appurtenance  to  a  ditch,  so  where  the 
ditch  is  sold  that  the  water  right  will  pass  to  the  grantee,  without 
special  mention.^  But  this  does  not  mean  that  the  water  right  is 
an  inseparable  appurtenance  to  a  certain  ditch,  as  the  water  may  be 
used  through  any  ditch.2 

In  one  California  case,3  it  was  held  that,  as  the  water  right  was 
the  principal  thing,  and,  if  either  is  appurtenant  to  the  other,  the 
ditch  is  appurtenant  to  the  water  right. 

There  can  be  no  right  to  the  current  of  the  stream  as  appurtenant 
to  a  diversion  of  the  flowing  water  of  the  stream.* 

§  1019.  Mortgages — The  alienation  of  water  rights,  ditches, 
ajid  other  works  by  means  of. — As  we  have  seen  in  the  preceding 
sections,  the  water  rights  acquired  by  appropriation,  the  ditches, 
and  canals,  and  the  land  for  the  benefit  of  which  the  appropriation 
was  made,  are  all  separate  and  distinct  property  rights,  and  may 
be  sold  and  transferred  either  together  or  separate  and  apart  from 
each  other.  1    Another  method  for  the  alienation  by  the  owner  of  all 

9  Payne  v.  Cummings,  146  Cal.  426,  Reynolds  v.   Hosmer,   51   Cal.   205,  5 

80  Pae.  Rep.  620,  106  Am.  St.  Rep.  Morr.  Min.  Rep.  6. 

47;  Fitzell  v.  Leaky,  72  Cal.  477,  14  Where  a  water  right  has  been  ac- 

Pac.  Rep.  198 ;  FauU  v.  Cooke,  19  Ore.  quired  by  means  of  a  ditch  uaed  in 

455,   26   Pac.   Rep.   662,   20   Am.   St.  carrying  it,  a  conveyance  of  the  ditch 

Rep.  836.  is  a   conveyance   of  the   water  right. 

See,    also,    for    the    sale   of   rights  Williams  v.   Harter,   121   Cal.   47,  53 

under  execution.  Sec.  1024.  Pac.  Rep.  405. 

1  Fudickar   v.    East   Riverside    Irr.  2  Jacobs  v.  Lorenz,  98  Cal.  332,  33 

Dist.,  109  Cal.  29,  41  Pac.  Rep.  1024;  Pac.  Rep.  119. 

Lower  Kings  etc.  Co.  t.  Kings  River  s  Jacobs  v.  Loren?,  98  Cal.  332,  33 

etc.   Co.,   60    Cal.   408;    Mayberry   v.  Pac.  Rep.  119. 

Alhambra  etc.  Co.,  125  Cal.  444,  54  4  Schodde  v.   Twin   Falls   etc.   Co., 

Pae.   Eep.    530,    58    Pac.    Rep.     68;  161  Fed.  Rep.  45,  88  C.  C.  A.  207. 

Willey   V.  Decker,   11   Wyo.   496,   73  l  See  Sees.  995,  1015,  1016. 
Pao.  Eep.  210,  100  Am.  St.  Rep.  939; 
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of  these  property  rights,  either  separate  and  apart  from  each  other, 
all  together,  or  by  a  combination  of  any  two  or  more,  is  by  a  mort- 
,gage  or  deed  of  trust.  The  mortgagor  may  pay  off  the  mortgage 
debt  and  the  property  will  then  be  released  from  the  mortgage  lien 
and  will  then  revert  to  the  mortgagor.  But,  as  it  often  happens, 
the  mortgage  has  to  be  foreclosed  and  the  property  sold  under  exe- 
cution or  has  to  be  sold  by  the  trustee  under  the  power  of  sale.  In 
these  cases  upon  the  execution  and  delivery  of  the  sheriff's  or  the 
trustee's  deed,  the  title  to  the  property  passes  to  the  purchaser  at 
the  sale  or  to  his  assignee.^ 

In  general,  it  may  be  said  that  the  conveyance  of  water  rights, 
or  the  works  necessary  for  their  utilization,  by  a  mortgage  or  deed 
of  trust  is  governed  by  the  same  rules  of  law  as  those  which  govern 
the  mortgaging  of  other  real  property.  Also,  we  will  add,  that  the 
rules,  as  to  what  are  or  are  not  treated  as  appurtenances  and  pass 
to  the  mortgagee  or  to  the  purchaser  at  the  foreclosure  sale,  are, 
in  general,  the  same  as  the  rules  which  govern  the  subject  of  appur- 
tenances in  the  ease  of  the  ordinary  sale  and  transfer  of  these  rights 
and  which  we  have  fully  discussed  in  preceding  sections  of  this 
chapter.3  In  the  transfer  of  land,  as  to  what  rights,  other  than 
the  bare  land  itself,  pass  to  the  mortgagee,  depend  upon  the  terms 
expressed  in  the  mortgage;  and,  when  this  is  silent  or  ambiguous, 
from  the  presumption  which  arises  from  the  facts  and  circumstances 
of  each  particular  case.* 

§  1020.    Mortgages — After  acquired  water  rights  as  affected  by. 

— There  are,  however,  some  questions  relative  to  the  alienation  of 
property  rights  of  this  nature  which  require  particular  attention. 
One  of  these  questions  is,  the  status  of  water  rights,  ditches,  and 

2  See  Hewitt  v.  Great  Western  Beet  160 ;  Mitchell  v.  Amador  etc.  Co.,  75 

Sugar   Co.,    20   Idaho   235,    118   Pac.  Cal.  464,  483,  17  Pac.  Eep.  246 ;  Shurtr 

Eep.    296;    Farm    Investment    Co.    v.      leff  v.  Bracken,  Cal.  ,   124 

Alta  etc.  Co.,  28  Colo.  408,  65  Pae.  Pac.  Eep.  724. 

Eep.    22;    Stanislaus     Water     Co.    v.  See,  also,  for  preference  rights  of 

Bachman,  152  Cal.  716,  93  Pac.  Bep.  mechanics'    liens    over  mortgages  in 

856,   15  L.  E.   A.,  N.   S.,  359;   Bear  certain  cases,  Sec.  1022. 

Lake  etc.  Co.  v.  Garland,  164  U.  S.  3  See  Sees.  1006-1014. 

1,  41  L.   Ed.  327,   17   Sup.   Ct.  Eep.  *  For    rights    passing    under    word 

7;  affirming  Id.,  9  Utah   350,  34  Pac.  "appurtenances,"  see  Sec.  1009. 

Eep.  368;  Schwab  v.  Smuggler  Union  For    rights    passing    without    word 

etc.  Co.,  174  Fed.  Eep.  305,  98  C.  0.  A.  "appurtenances,"  see  See.  1010. 
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other  works,  as  affected  by  a  mortgage,  where  tfie  same  was  acquired 
after  its  execution  by  the  mortgagor  and  used  for  the  benefit  of 
the  land  covered.  As  can  be  readily  seen,  this  question  can  seldom 
arise  except  in  the  case  of  foreclosure  of  the  mortgage,  or  in  case 
of  a  subsequent  mechanic's  lien  claiming  precedence.^  The  general 
rule  upon  this  subject  is  that  fixtures  and  improvements  attached  to 
the  mortgaged  land  after  the  execution  of  the  mortgage  pass  to 
the  purchaser  at  foreclosure  sale,  although  not  mentioned  or  re- 
ferred to  in  the  mortgage.^  Therefore,  it  is  held  that  a  water  right, 
when  so  acquired  by  the  mortgagor  and  when  it  becomes  an  appur- 
tenance to  the  land,  passes  with  the  land,  upon  the  foreclosure  sale 
in  the  same  manner  as  any  other  appurtenance  or  fixture  passes 
with  the  title  and  possession  of  the  land,  and  that,  too,  without  any 
express  mention  and  without  any  reference  thereto,  such  as  by  the 
use  of  the  word  "appurtenances"  or  otherwise.^ 

A  mortgage  upon  a  flume  or  ditch  not  completed,  but  in  process 
of  construction,  covers  the  whole  work  when  completed,  if  apt 
terms  expressing  that  intent  are  used  in  the  instrument.*  And  in 
such  cases  where  apt  words  are  used  in  the  mortgage,  the  question 
may  be  regarded  as  settled  that  property  acquired  subsequently  to 
its  execution  may  become  subject  to  the  lien  thereof. ^    Therefore,  in 

1  For  subsequent  liens  taking  preee-  v.  Dawes,  7  Gal.  575 ;  Sands  T.  Pf eif - 

denee  to  mortgage,  see  Sec.  1022.  fer,  10  Cal.  258;   Frank  v.  Hicks,  4 

2 1  Jones  on  Mortgages,  Sees.  147,  Wyo.    502,   35   Pac.   Eep.   475,    1025, 

681;  2  Id.,  Sec.  1657;  1  Am.  &  Eng.  where  it  was  held  that  the  trust  deed 

Encyc.  of  Law  255.  covered   all   property,   both   real   and 

3  Stanislaus  Water  Co.  v.  Baehman,  personal,  then  owned,  or  subsequently 
152  Cal.  716,  93  Pac.  Eep.  858,  15  L.  acquired. 

B.  A.,  N.  S.,  359,  where  it  is  said:  5  Jarvis  v.  State  Bank,  22  Colo.  309, 

"We  are  unable  to  perceive  any  ma-  45  Pac.  Eep.   505,   55  Am.   St.  Bep. 

terial  difference  in  principle,  in  this  129;  Farm  Inv.  Co.  v.  Alia  etc.  Co., 

respect,  between  fixtures  and  improve-  28  Colo.  408,  65  Pac.  Eep.  22;  Union 

ments    attached    to    or    erected    upon  W.  Co.  v.  Murphy's  Flat  etc.  Co.,  22 

land  and  a  water  right  attached  to  Cal.  621. 

land  as  an  appurtenance,  such  as  that  See,    also,    Toledo    etc.    E.    Co.   t. 

here  involved,  and  we  hold  that  it  is  Hamilton,  134  U.  S.  296,  33  L.  Ed. 

governed  by  the  same  rules."  905,   10   Sup.   Ct.  Bep.   546;    Central 

4  Union  W.  Co.  v.  Murphy's  Flat  Trust  Co.  v.  Kneeland,  138  U.  S.  414, 
etc.  Co.,  22  Cal.  621;  Tibbetts  v.  34  L.  Ed.  1014,  11  Sup.  Ct.  Eep.  357; 
Moore,  23  Cal.  208;  Merritt  v.  Judd,  Galveston  etc.  E.  Co.  v.  Cowdrey,  78 
14  Cal.  64,  6  Morr.  Min.  Eep.  62;  U.  S.  11  WaU.  459,  20  L.  Ed.  199. 
Ferguson  y.  Miller,  6  Cal.  402;  Soule  But  an  irrigating  ditch,  which  was 
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construing  a  mortgage,  and  the  sheriff's  deed  upon  foreclosure,  to 
ascertain  what  interest  in  a  ditch  passed  thereby,  it  is  held  that  the . 
instruments  should  be  examined  in  the  light  of  the  facts  regarding 
the  use  of  the  ditch  and  water  right  before  and  after  their  exe- 
cution. ^  It  was  held  in  Colorado  that  an  irrigation  ditch,  which  was 
not  commenced  at  the  time  a  deed  of  trust  was  executed,  and  not 
specifically  mentioned  in  such  deed,  was  not  conveyed  thereby,  and 
that  the  purchaser  under  a  foreclosure  sale  of  the  land  acquired  no 
title  to  such  ditch.'^  It  was  therefore  held  by  the  Supreme  Court 
of  the  United  States  that  a  clause  in  a  mortgage  which  subjects  sub- 
sequently acquired  property  to  the  lien  thereof  is  a  valid  clause.^ 
And  where  the  Court  said :  "Such  a  mortgage,  as  against  the  mort- 
gagor and  subsequent  incumbrancers,  attaches  itself  to  the  after- 
acquired  property  as  fast  as  it  comes  into  existence,  or  as  fast  as 
the  canal  or  railroad  is  built. ' '  But  the  property  claimed  as  after- 
acquired  property  must  be  owned  by  the  mortgagor,  or  he  must 
have  a  legal  or  equitable  interest  therein.^    Also,  the  land  to  which 


not  commenced  at  the  time  a  deed  of 
trust  of  land  was  executed,  and  was 
not  specifically  mentioned  in  such 
deed,  is  not  conveyed  thereby.  Crip- 
pen  V.  Comstock,  17  Colo.  App.  89, 
66  Pao.  Bep.  1074. 

But  see  Mitchell  v.  Amador  etc. 
Co.,  75  Cal.  464,  483,  17  Pae.  Rep. 
•246,  where  it  was  held  that  a  mort- 
gage did  not  cover  a  new  canal,  where 
the  description  in  the  mortgage.  Us 
pendens,  decree  of  foreclosure,  and 
deed  described  only  the  old  canal  and 
appurtenances. 

6  Farm  Inv.  Co.  v.  Gallup,  13  Wyo. 
20,  76  Pac.  Rep.  917,  where  it  was  ■ 
held  that  the  mortgage  and  sheriff's 
deed  passed  so  much  only  of  the  in- 
terest in  the  ditch  as  was  used  for 
and  necessary  to  the  irrigation  of  the 
land  described  therein. 

See,  also.  Travelers'  Ins.  Co.  v. 
ChUdfl,  25- Colo.  360,  54  Pac.  Bep. 
1020;  Frank  v.  Hicks,  4  Wyo.  502, 
35  Pae.  Bep.  475,  1025;  Dixon  v. 
Schermeier,  110  Cal.  582,  42  Pac. 
115— Kin.  on  Irr. 


Bep.  1091;  Pendola  v.  Bamm,  138 
Cal.  517,  71  Pae.  Rep.  624;  Clyne  v. 
Benieia  W.  Co.,  100  Cal.  310,  34  Pac. 
Bep.  714;  Cave  v.  Crafts,  53  Cal.  135; 
Hungarian  M.  Co.  v.  Moses,  58  Cal. 
168;  Bass  v.  Buker,  6  Mont.  442,  12 
Pac.  Bep.  922;  Almeria  etc.  Co.  v. 
Tzschuck,  67  Neb.  290,  93  N.  W.  Rep. 
174;  Johnson  v.  Sherman  Co.  etc.  Co., 
71  Neb.  452,  98  N.  W.  Bep.  1096. 

7  Crippen  v.  Comstock,  17  Colo. 
App.  89,  66  Pao.  Bep.  1074. 

For  after-acquired  property  as  af- 
fected by  a  mortgage,  see  Sec.  1020. 

For  the  question  of  mortgages  on 
the  property  of  irrigation  districts, 
see  Chap.  70. 

8  Bear  Lake  etc.  Co.  v.  Garland, 
164  U.  S.  1,  41  L.  Ed.  327,  17  Sup. 
Ct.  Rep.  7;  affirming  Id.,  9  Utah  350, 
34  Pac.  Rep.  386. 

»  Farm  Inv.  Co.  v.  Alta  etc.  Co.,  28 
Colo.  408,  65  Pac.  Bep.  22,  where  it 
is  said:  "But  no  case  has  been  cited 
to  us  which  holds  that  property  stand- 
ing in  the  name  of  some  person  other 
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it  is  elaimed  that  the  after-acquired  right  is  appurtenant  must  be 
owned  by  the  mortgagor.  Therefore,  where  one  in  possession  of 
a  tract  of  land,  simply  under  a  contract  from  the  owner,  appro- 
priates and  uses  water  upon  the  land,  such  a  water  right  does  not 
become  appurtenant  to  such  lands,  without  a  conveyance  in  writing 
to  the  owner  of  the  lands,  there  being  no  unity  of  title.  There- 
fore, where  a  mortgage  was  given  by  the  possessor  of  the  land, 
which  included  the  water  right,  it  was  held  that  the  mortgage, 
although  void  as  to  the  land  because  the  mortgagor  had  no  title, 
was  good  as  to  the  ditches  and  water  rights,  and  upon  foreclosure 
and  sale  the  purchaser  was  entitled  to  possession,  i" 

Another  subject  requiring  special  mention,  is  the  liability  of  a 
purchaser,  under  the  foreclosure  sale  of  a  mortgage  on  the  ditch 
system  and  water  rights  of  an  irrigation  company,  as  to  the  con- 
tracts to  furnish  water  to  consumers  by  the  mortgaging  company. 
Upon  this  subject  the  courts  generally  hold  that  the  purchaser  of 
the  mortgaged  property  is  liable  on  and  bound  by  such  contracts. 
This  subject,  however,  will  be  discussed  in  another  part  of  this 
work.  11 

Another  question  is  the  precedence  which  may  be  given  to  a 
mechanic 's  lien,  in  certain  instances,  as  against  a  mortgage  prior  in 
time.    "We  will  discuss  this  in  a  succeeding  section  in  this  chapter.  12 

§  1021.    Mechanics'   liens — ^To  what  property  they  attach.^ 

The  title  to  a  water  right,  the  ditches,  and  canals,  or  other  works, 
used  in  connection  therewith,  may  be  subject  to  mechanics*  liens 
for  the  labor  and  the  material  furnished  in  the  construction  of  the 
works ;  and  if  such  liens  are  not  released  and  satisfied  in  some  other 
method  they  may  be  foreclosed  and  the  property  which  they  cover 
may  be  sold  at  sheriff's  sale  to  satisfy  such  liens,-  and  the  purchaser 

than   the   mortgagor  becomes  subject  See,  also,  Sammons  v.  Kearney  etc, 

to   the  lien   of   the   mortgage,   unless  Co.,    77    Neb.   580,    110    N.   W.    Eep, 

the  mortgagor  has  some  legal  or  equi-  308,  8  L.  B.  A.,  N.  S.,  404;  Clyne  v 

table  interest  therein."                         "  Benicia  W.  Co.,  IQ^  Cal.  310,  34  Pac, 

10  Smith  V.  Denniff,  24  Mont.  20,  Eep.  714;  Stanislaus  W.  Co.  v.  Bach- 
60  Pae.  Bep.  398,  50  L.  B.  A.  741,  81  man,  152  Cal.  719,  93  Pac.  Eep.  858, 
Am.  St.  Eep.  408;  reversing  Id.,  23  15  L.  B.  A.,  N.  S.,  359;  Almeria  etc. 
Mont.  65,  57  Pac.  Eep.  557.  Co.  v.  Tzschuck,  67  Neb.  290,  93  N 

11  For  ditch  and  canal  companies,  W.  Bep.  174. 

see  Chaps.  72-77.  12  See  Sec.  1022. 
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at  sucli  sale  will  acquire  title  to  all  of  the  rights  to  the  property 
so  covered  by  the  lien.  In  fact,  this  is  the  history  of  the  present 
title  to  the  works  and  water  rights  of  one  of  the  large  irrigation 
enterprises  of  the  country,  as  is  set  forth  in  the  reports  of  the  case 
as  decided  by  the  Supreme  Court  of  Utah  and  also  that  of  the 
United  States.  ^  And  in  case  of  the  foreclosure  and  sale  under  a 
mechanic's  lien,  the  water  right  for  the  benefit  of  which  the  ditch 
was  constructed  may  be  deemed  an  appurtenance  to  the  ditch  and 
pass  with  it  at  the  sale  to  the  purchaser.^  Again,  mechanics'  liens 
may  attach  to  the  land  for  the  irrigation  of  which  the  ditches, 
canals  and  other  works  are  being  constructed;  and,  upon  a  fore^ 
closure  of  the  lien  and  a  sale  of  the  property  thereunder,  the  title  to 
the  land  as  well  as  that  to  the  ditches,  canals,  and  water  rights  will 
pass  to  the  purchaser.  As  held  by  the  Supreme  Court  of  the  United 
States,  a  lien  for  an  irrigation  ditch  extends  to  the  tract  of  land 
necessary  to  the  convenient  use  of  the  improvement  for  the  purposes 
contemplated  in  its  construction  and  benefited  thereby.  And,  in  a 
ease  where  the  land  benefited  was  a  tract  of  22,000  acres,  the 
Court  held  that  it  attached  to  the  whole  tract,  saying:  "To 
limit  the  land  upon  which  the  lien  was  given  to  the  strip  of  land 
60  feet  in  width  and  26  miles  long,  which  was  actually  occupied  by 
the  ditch,  and  exclude  the  tract  which  the  ditch  was  constructed 
to  benefit  by  its  continuous  operation,  would,  it  seems  to  us,  be  to 

1  Bear  Lake  etc.  Co.  v.  Garland,  164  holder   can   enforce   only   as   security 

IT.  S.  1,  41  L.  Ed.  327,   17  Sup.  Ct.  for  the  performance  of  a  particular 

Eep.  7;  aflanning  Id.,  9  Utah  350,  34  act,  and  of  such  obligations  as  may 

Pac.  Kep.  386.  be  incidental  thereto.     Stone  v.  Har- 

See,  also,  as  to  the  enforcement  of  ris,  146  Cal.  555,  80  Pac.  Eep.  711. 

mechanics'  liens  covering  property  of  2  Reynolds  v.  Hosmer,  51  Cal.  205, 

this    nature,    Atlantic     Trust     Co.    v.  5  Morr.  Min.  Eep.  6,  where  the  ditch 

Woodbridge  etc.  Co.,  79  Fed.  Eep.  39,  was   built   in  two   sections   and   were 

501,    86    Ped.    Eep.    975;    Nelson    v.  separately   sold   on   foreclosure    of   a 

Clerf   4  Wash.  405,  30  Pac.  Eep.  716;  mechanic's  lien;  it  was  held  that  the 

Greer  v.  Cache  "Val.  C.  Co., Idaho  water    right    passed    as    an    appurte- 

38    Pac.    Eep.    653;    Jarvis    v.  nance  to  the  upper  part,  and  that  the 

State    Bank     22    Colo.    309,    45    Pac.  owner  of  the  lower  part  had  no  water 

Eep.  505,  55  Am.  St.  Eep.  129;  Ada  right. 

County  etc.  Co.  v.  Farmers'  C.  Co.,  5  See,  also,  Jarvis  v.  State  Bank,  22 

Idaho  793,  51  Pac.  Eep.  990,  40  L.  E.  Colo.  309,  45  Pac.  Eep.  505,  55  Am. 

A.  435.  St.  Eep.   129, 

A    special    lien    is    one    which   the 
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unreasonably  circumscribe  the  meaning  of  the  statute. ' '  ^  But  in 
order  to  entitle  a  judgment  for  the  plaintiff  in  an  action  to  foreclose 
a  mechanic's  lien  against  an  irrigation  ditch,  for  the  construction 
thereof,  he  must  show  an  ownership  or  an  interest  in  defendant  in 
the  land  over  which  the  ditch  was  constructed,  and  the  mere  fact 
that  the  defendant  owns  the  ditch  and  has  possession  of  the  land 
upon  which  it  was  constructed  "without  objection  from  the  owners" 
is  not  sufScient.*  .However,  it  Vas  held  by  the  Supreme  Court  of 
the  United  States  that  a  person  for  whom  the  work  was  done  on 
land  under  a  contract  may  be  the  "owner"  within  the  Utah  me- 
chanic 's  lien  law,  although  without  any  legal  or  equitable  title  until 
the  work  was  done,  as  was  the  case  where  the  canal  was  constructed 
on  the  public  lands  of  the  United  States,  if  he  became  the  owner 
when  the  work  was  completed  by  virtue  of  its  performance.^  In 
order  to  enforce  a  mechanic's  lien,  an  action  must  be  brought  to 
foreclose  the  same;  and  where  an  ordinary  action  for  debt  is 
brought,  the  right  to  foreclose  the  lien  is  waived.* 

§  1022.  Precedence  of  mechanics'  liens  over  mortgages. — There 
is  another  subject  which  needs  attention,  relative  to  the  subject  of 
liens  and  mortgages,  and  that  is  when  the  rights  acquired  under 
these  two  clash  and  are  hostile  to  each  other.  We  have  seen  in  a 
preceding  section  that  a  clause  in  a  mortgage  subjects  subsequently 
acquired  property  of  the  mortgagor  to  the  lien  of  the  mortgage  is 

8  Springer  Land  Assn.  v.  Ford,  168      Stapish,  Wash.   ,   122  Pao. 

U.  S.  513,  42  L.  Ed.  562,  18  Sup.  Ct.  Bep.  1002. 

Bep.   170,  affirming  8  N.  M.   37,  41  *  Nelson  v.  Clerf,  4  "Wash.  405,  30 

Pae.  Eep.  541.  Pa«-  ^^P-  716. . 

Where  well  drillers  were  allowed  to  '  ^«^^  ^^^^  «*<=■  ^°-  ^-  <^^1^"^'  ^^^ 

,      .^       ^.        ,     ,    .  U.  S.  1,  41  L.  Ed.  327,  17  Sup.  Ct. . 

drill  a   well   and  after  they  had  ^^'      t,        t 

formed   the   owners   that   they   would  „  ^   \      ■,        -r,        t    ■>       j.     n      a 

^  6  Garland  v.  Bear  Lake  etc.  Co.,  9 

not  do   the  work  upon  the  condition      ^^^^  gg^^  g^  p^^.   -^^   3gg 

that  drilling  was  not  to  be  paid  for  r^he  same  rule  also  applies  to  ven- 

unless  water  in  sufficient  quantity  was  jjors'  Uens.     Fitzell  v.  Leaky,  72  Cal. 

obtained,  it  was  held  that  there  was  477    14  Pac.  Eep.  198. 

no  warranty  that  water  would  be  ob-  Also  in  the  case  of  contracts,  where 

tained  so  as  to  preclude   them  from  a  lien  is  given  upon  the  land.    Fresno 

asserting   their   lien   on   the  premises  etc.   Co.   v.  Dunbar,   80   Cal.  530,  34 

for  drilling  actually  done.     Behne  v.  Pao.  Eep.  275. 
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a  valid  clause.^  And  such  a  mortgage,  as  against  the  mortgagor 
and  subsequent  encumbrancers,  ordinarily  attaches  itself  to  the 
after-acquired  property  as  fast  as  it  comes  into  existence.^  There 
is,  however,  one  exception  to  this  rule,  and  that  is  that  even  under 
the  after-acquired  property  clause  in  a  mortgage,  if  the  after- 
acquired  property  be  burdened  with  a  mechanic's  lien  at  the  very 
time  of  coming  into  possession  or  ownership  of  the  mortgagor,  such 
encumbrance  remains  prior  and  superior  to  the  lien  of  the  mortgage, 
although  it  is  actually  subsequent  thereto  in  point  of  time.^  This 
rule  is  especially  true,  where  the  mortgagee  takes  the  mortgage  with 
notice  that  a  canal,  or  railway,  or  other  works,  was  not  constructed, 
and  that  it  would  be,  when  constructed,  subject  to  mechanics'  liens.* 
Therefore,  in  a  case  of  this  nature,  where  a  canal  was  constructed 
largely  over  the  public  lands  of  the  United  States,  and  there  could 
therefore  be  no  title  to  a  permanent  right  of  way  running  with  the 
land  until  it  was  completed  and  the  appropriation  finally  consum- 
mated by  its  use  in  conducting  the  water,^  and  the  canal  and  other 
works  necessary  to  attain  this  end  were  finally  completed  only 
through  the  work  and  labor  of  the  contractor,  and,  thereby,  the 
property  was  not  only  brought  into  legal  and  physical  existence, 
but  was  also  brought  under  the  mortgage  as  after-acquired  prop- 

1  See  See.  1020.  panies,  which  are  also  quasi-public  cor- 

2  Bear  Lake  etc.  Co.  v.  Garland,  porations,  subserving  great  public  uses. 
164  XT.  8.  1,  41  L.  Ed.  327,  17  Sup.  Atlantic  Trust  Co.  v.  Woodbridge  etc. 
Ct.  Rep.  7.  Co.,    79   Ted.   Rep.    39,   501;    Id.,    86 

s  United    States     v.     New    Orleans  Fed.  Rep.  975,  where  it  is  held,  how- 

RaUroad,  79  U.  S.  12  Wall.  362,  20  L.  ever,  in  the  later  decision   that  only 

Ed.  434;  Fosdick  v.  SchaU,  99  TJ.  S.  such    claims    where    they    are    neces- 

235,    25    L.    Ed.    339;     1    Jones    on  sary  for  the  operation  and  preaerva- 

Mtgs.,  Sec.   158;   Williamson  v.   New  tion  of  the  property  will  be  allowed 

Jersey  Southern  E.  Co.,  28  N.  J.  Eq.  the  preference  right  over  a  mortgage. 

277,  29  N.  J.  Eq.  311;   Hall  v.  Mill  See,    also,    California    etc.    Co.    v. 

Co.,  16  Mo.  App.  454;  Miners'  Ditch  Yakima  Liv.  Co.,  82  Fed.  Rep.  542; 

Co.  V.   Zellerbach,   37   Cal.   543;    San  Savings  &  Trust  Co.  v.  Bear  Valley 

Diego   etc.   Co.   v.   City   of   National  etc.  Co.,  93  Fed.  Rep.  339. 

City,  74  Fed.  Rep.  79.  ■*  Brook  v.  Burlington  etc.  R.   Co., 

The  equitable  rules  governing  pri-  101  XT.  S.  443,  25  L.  Ed.  1057;  Paul- 

ority  to  labor  and  supply  claims  aris-  sen   v.   Mauske,   126    El.    72,   9    Am. 

ing  within  a  limited  time  before  the  St.  Rep.  532;  Ellis  v.  Porter,  8  Utah 

appointment  of  a  receiver  of  a  rail-  108,  29  Pae.  Bep.  879. 

road  in  foreclosure  proceedings  are  ap-  5  For  the  consummation  of  an  ap- 
plicable by  analogy  to  irrigation  com-   -  propriation,  see  Sees.  725-728. 
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erty,  it  was  held  by  the  Supreme  Court  of  the  United  States,  that 
the  mechanic 's  lien  of  the  contractor  was  superior  to  that  of  a  mort- 
gage although  prior  in  time  to  the  mechanic's  lien.^  The  Colorado 
Supreme  Court  followed  the  rule  as  laid  down  in  the  Bear  Lake 
case  and  went  one  step  further  in  holding  that,  even  in  the  face  of 
a  provision  in  the  contract  where  it  was  provided  that  the  con- 
tractor waived  all  rights  to  mechanics'  liens,  that  this  provision 
did  not  bind  the  subcontractors*where  by  law  they  were  entitled  to 
liens.'^ 

§  1023.  Vendors'  liens — Liens  for  furnishin|f  water  supply. — 
There  are  other  classes  of  liens  recognized  in  the  Western  States, 
whereby  the  title  to  both  the  lands  and  waters  may  be  alienated. 
Among  these  are  vendors'  liens  allowed  in  some  of  the  States,  where 
lands  and  waters  are  sold  and  transferred,  the  vendor  taking  a 
vendor's  lien  for  part  of  the  purchase  price. ^  The  laws  of  the 
Western  States  also  recognize  another  class  of  liens  upon  land,  not 
strictly  connected  with  the  subject-matter  of  this  chapter.  This 
class  includes  those  liens  allowed  a  ditch  or  canal  company  for  fur- 
nishing water  to  the  consumers,  especially  for  irrigation.  Statutes 
of  the  various  States  provide,  in  effect,  that,  where  water  is  fur- 
.nished  by  a  ditch  or  canal  company  under  a  contract,  the  com- 
pany may  have  a  lien  for  the  water  furnished,  and  that  such  lien 
will  run  with  the  land,  even  where  sold,  provided  the  purchaser 
has  notice  of  the  lien.^  We  will  discuss  this  subject  more  thor- 
oughly when  we  come  to  the  subject  of  contracts  with  ditch  and 
canal  companies.^  But  the  remedy  in  both  the  case  of  a  vendor's 
lien  and  one  for  furnishing  water  for  land  of  consumers  is  by  a  f ore- 

6  Bear   Lake    etc.    Co.    v.    Garland,  114,  22  Pae.  Eep.  53,  13  Am.  St.  Eep. 

164  U.  S.  1,  41  L.  Ed.  327,  17  Sup.  112;  Fresno  etc.  Co.  v.  Hart,  152  Cal. 

Ct.  Eep.  7 ;  affirming  Id.,  9  Utah  350,  450,  92  Pae.  Eep.  1010. 

34  Pae.  Eep.  368.  See,  also,  Hunt  v.  Jones,   149  Cal. 

tjarvis    v.    State    Bank,    22    Colo.  297,    86    Pae.    Eep.    868;    HotteU   v. 

309,  45  Pae.  Eep.  505,  55  Am.  St.  Eep.  Farmers'  etc.  Assn.,  25  Colo.  67,  53 

129.  Pae.  Eep.  327,  71  Am.  St.  Eep.  109; 

1  Eitzell  V.  Leaky,  72  Cal.  477,  14  Fresno  etc.  Co.  v.  Dunbar,  80  Cal.  530, 
Pae.  Eep.  198;  Brixen  v.  Jorgensen,  34  Pae.  Eep.  275;  Fresno  etc.  Co.  v. 
33  Utah  97,  92  Pae.  Eep.  1004;  Id.,  Park,  129  Cal.  437,  62  Pae.  Eep.  87; 
28  Utah  290,  78  Pae.  Eep.  674,  107  Balfour  v.  Fresno  Irr.  Co.,  109  Cal. 
Am.  St.  Eep.  720.  221,  41  Pae.  Eep.  876. 

2  Fresno  etc.  Co.  v.  Eowell,  80  Cal.  s  See  Chap.  77. 
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closure  of  the  lien  and  the  sale  of  the  property  covered  thereby 
and  not  by  a  direct  action.* 

§  1024.  Executions — Sale  of  water  rights,  ditches,  and  other 
works  by  means  of. — Water  rights,  ditches,  and  other  works  used 
to  utilize  the  same,  may  be  sold  either  separate  and  apart  from  each 
other,  or  separate  from  the  land  for  whiph  they  are  used,  or  all 
together,  on  an  execution  issued  under  an  ordinary  money  judg- 
ment against  the  owner.  ^  But  as  such  a  sale  is  an  involuntary  one, 
where  there  is  the  sale  of  the  land  for  which  the  water  was  used,  in 
order  for  the  sheriff's  deed  to  pass  title  to  the  water  right,  there 
must  be  a  direct  levy  upon  such  water  right.  So,  it  is  held  in  Col- 
orado that  where  a  sheriff's  deed  did  not  purport  to  convey  the 
water  right,  although  he  had  the  right  to  levy  on  the  same,  but  did 
not  do  so,  neither  the  sheriff's  nor  the  purchaser's  intention  can 
control,  and  where  there  is  no  act  of  the  judgment  defendant  from 
which  an  intention  to  convey  can  be  inferred,  the  water  right  was 
not  conveyed.2  In  this  case  the  Court  held  that  the  water  rights 
would  not  pass  with  the  sheriff's  deed  as  an  appurtenance  to  the  land 
sold.  But  in  a  Montana  case,  the  Court  intimates  that  it  would  so 
pass.  But  in  the  statement  of  that  case  it  seems  that  the  levy  was 
made  upon  the  lands  "and  property"  described,  and  in  the  descrip- 
tion of  the  property  there  were  included  the  lands,  mill,  water 
rights,  and  canals.^  But,  as  such  a  sale  is  always  an  involuntary 
one,  and  whether  a  water  right  passes  even  at  a  voluntary  sale  of 
land,  as  an  appurtenance  thereto,  depends  largely  upon  the  inten- 
tion of  the  grantor,*  the  better  rule  is,  where  property  is  sold  upon 
execution,  that  the  water  rights,  or  the  works  by  the  means  of 
which  they  are  used,  do  not  pass  with  the  sheriff's  deed  unless  direct 
levy  and  sale  are  made  of  them. 

4  Fitzell  V.  Leaky,  72  Cal.  477,  14  Mer.  Co.  v.  Davis,  18  Colo.  93,  31  Pae. 

Pac.  Eep.  198 ;  Fresno  etc.  Co.  v.  Dun-  Eep.  495,  36  Am.  St.  Eep.  266. 

bar,  80  Cal.  530,  34  Pae.  Eep.  275.  2  Cooper  v.   Shannon,   36   Colo.   98, 

1  Gleason  v.  Hill,  65  Cal.  17,  2  Pac.  85  Pae.  Eep.  175,  118  Am.  St.  Eep. 

Eep.  413;  Id.,  64  Cal.  18;   Cooper  v.  95. 

Shannon,   36   Colo.   98,   85   Pac.   Eep.  3  Briggs  y.  Murray,  29  Wash.  245, 

175,  118  Am.  St.  Eep.  95;  Briggs  v.  69  Pac.  Eep.  765. 

Murray,  29  Wash.  245,  69  Pac.  Eep.  *  For  intention  of  the  grantor,  see 

765;    Pogue   v.   Collins,   46   Cal.   435,  Sees.  1007,  1009. 
80  Pac.  Eep.  623;   Struby-Esterbrook 
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But  water  rights  can  not  be  levied  upon  and  sold  at  sheriff's 
sale  where  they  are  exempt  from  execution.  Therefore,  where  a 
certain  tract  of  land  owned  by  the  judgment  debtor  is  exempt  from 
execution  upon  the  ground  that  it  is  his  homestead,  the  necessary 
water  rights  used  for  the  irrigation  of  the  land  and  the  ditches  and 
canals  through  which  the  water  is  conducted  to  the  land,  become 
a  part  and  parcel  of  the  homestead  and  are  also  exempt  from  exe- 
cution. ^  But  where,  the'  land  is  not  exempt  from  execution  the 
water  right  used  therewith,  although  represented  by  shares  of  stock, 
may  be  levied  upon  and  sold  under  an  execution.^ 

§  1025.  Leasing  water  rights  with  land. — Under  certain  cir- 
cumstances, water  rights  may  be  alienated  other  than  by  giving  an 
absolute  title  to  the  same,i  £ls  for  periods  of  time.  Water  rights 
used  for  the  irrigation  of  a  tract  of  land,  the  working  of  a  mine, 
a  mill,  or  an  electrical  plant,  may  be  leased  with  these  properties; 
•  and  in  that  case,  the  lessee  will  have  the  same  rights  to  the  use  of 
the  water  as  would  their  owner.  The  lessee  of  land  may  also  appro- 
priate water  for  the  irrigation  of  the  land  he  has  leased  ;2  but  a 
tenant  can  not,  as  against  his  landlord,  acquire  water  rights  by 
adverse  use.^  The  leasing  of  a  water  right  with  the  property  from 
which  it  is  used  is  of  most  common  practice  in  the  Western  States. 
Land  here  can  not  be  cultivated  by  the  tenant  without  water  any 
more  than  it  can  be  cultivated  by  the  landlord,  and  hence  it  follows 
that  both  are  leased  together.*     And  where  the  land  and  water 

B  Payne  v.  Cnimnings,  146  Cal.  426,  As  to  who  may  appropriate  water, 

80  Pac.  Eep.  620,  106  Am.  St.  Eep.      see  Sees.  678-689. 

47;  Ktzell  v.  Leaky,  72  Cal.  477,  14  8  GiU  v.   Malan,   29   Utah   431,   82 

Pae.  Eep.  198.  Pae.  Eep.  471;  Talbott  v.  Butte  etc. 

But  that  a  water  right  is  not  such  Co.,  29  Mont.  17,  73  Pae.  Eep.  1111; 

an     inseparable     appurtenance     to    a  Heeia    Ag.    Co.    v.    Henry,    8    Hawn. 

homestead  entry  so  that  it  can  not  be  447. 

sold   apart    from   the   land,    see    Mt.  For  the  acquisition  of  water  rights 

Carmel  Fruit  Co.  v.  Webster,  140  Cal.  by  prescription,  see   Sees.   1033-1058. 

183,  73  Pac.  Eep.  826.  4  See  Seaweard  v.  Pacific  etc.  Co., 

6  Struby-Esterbrook     Mer.     Co.     v.  49  Ore.  157,  88  Pae.  Eep.  963 ;  Oneto 

Davis,  18  Colo.  93,  31  Pae.  Eep.  495,  v.  Eestano,  78  Cal.  374,  20  Pae.  Eep. 

36  Am.  St.  Sep.  266.  743;    Id.,   89   Cal.    63,   26   Pac.   Eep. 

1  For  the  sale  of  water  rights,  see  788 ;  Hayden  v.  Consolidated  Min.  & 
Sees.  995-1002.  D.  Co.,  3  Cal.  App.  136,  84  Pac.  Eep. 

2  Sayre   v.   Johnson,   33    Mont.    15,  422 ;   Gill  v.  Malan,  29  Utah  431,  82 

81  Pae.  Eep.  389.  Pac.   Eep.  471;    Crook  v.   Hewitt,  4 
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rights  are  sold,  upon  which  there  is  a  valid  existing  lease,  the  sale 
can  only  be  made  subject  to  the  lease.^  "Where  a  definite  water 
right  is  leased  with  a  tract  of  land  and  the  lessee  is  dispossessed, 
as  to  the  use  of  the  water  or  a  certain  portion  of  the  water,  by 
third  parties  who  have  the  title  to  the  same,  the  lessee  is  entitled 
to  damages  for  the  loss.^ 

It  was  also  so  held  where  the  lease  was  for  the  water  right  alone, 
no  question  being  raised  as  to  the  validity  of  such  a  leaseJ  But 
where  the  lessor  was  not  the  owner  of  the  water  claimed  by  the 
lessee  to  have  been  leased  to  him  with  a  tract  of  land  upon  the 
ground  that  the  water  was  an  appurtenance  to  the  land,  although 
the  water  was  not  mentioned  in  the  lease,  the  maxim  of  caveat 
emptor  applies,  and  the  lessee,  at  his  peril,  must  therefore  ascertain 
the  sufficiency  of  the  lessor's  title  to  the  premises,  including  the 
appurtenances.  And  in  such  contracts  property  affected  by  the 
rights  of  appropriation  will  not  only  be  governed  by  the  terms  of 
the  contract  itself  but  by  the  physical  conditions  of  the  property 
itself  at  the  time  the  contract  was  entered  into.^  A  limit  may  be 
made  by  the  terms  of  the  lease  as  to  the  amount  of  damages  which 
may  be  assessed  should  the  water  supply  fail.^ 

In  a  recent  New  Mexico  case  i°  where  the  evidence  showed  that 

Wash.  749,  31  Pac.  Eep.  28;  Giddings  Minn.  211,  52  N.  W.  Eep.  644,  where 

V.   Seventy-six  Land   &   W.   Co.,   109  the  water  was  leased  for  power  pur- 

Cal.  116,  41  Pac.  Eep.  788;  Stockton  poses. 

V.  Brown,  Tex.  Civ.  App.  ,  ^  Tilton    v.     Sterling    etc.    Co.,    28 

106   S.  W.  Eep.   423;   Un  Wo   Sang  Utah  173,  77  Pac.  Eep.  758,  107  Am. 

Co.  V.  Alo,  7  Hawn.  661,  739;   Anna  St.  Eep.  689,  where  it  was  held  that. 

Long   V.    Wai   Fong,    9    Hawn.    628;  after  the  lease  of  water  to  plaintiff  by 

Cross    V.    Hawaiian    Sugar    Co.,     12  defendant,  a,  third  person  was  decreed 

Hawn.   415;    Moore-Cortes   C.   Co.   v.  to  be  the  owner  of  part  of  the  leased 

Gyle,  36  Tex.  Civ.  App.  442,  82  8.  W.  water,  so  that  plaintiff  was  deprived 

Eep.  350;  Strong  v.  Baldwin,  154  Cal.  of  such  part,  plaintiff  was  entitled  to 

150,  97  Pac.  Eep.  178,   129  Am.  St.  damages  for  the  loss. 

Eep.  141;  Swift  v.  Goodrich,  70  Cal.  sGroome  v.  Ogden  City,   10   Utah 

103,  11  Pac.  Eep.  561.  54,  37  Pae.  Eep.  90. 

5  Everett  W.  Co.  v.  Powers,  37  See,  also,  Un  Wo  Sang  Co.  v.  Alo, 
Wash.  143,  79  Pae.  Eep.  617.  7  Hawn.  661,  739. 

6  Groome  v.  Ogden  City,  10  Utah  9  Moore-Cortes  C.  Co.  v.  Gyle,  36 
54,  37  Pae.  Eep.  90;  Tilton  v.  Ster-  Tex.  Civ.  App.  442,  82  S.  W.  Eep. 
ling  etc.  Co.,  28  Utah  173,  77  Pae.  350. 

Eep.  758,  107  Am.  St.  Eep.  689.  lo  Smith  v.  Hicks,  14  N.  M.  560,  98 

See,  also,  Cargill  v.  Thompson,  50      Pae.  Eep.  138. 
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a  lease  had  been  given  to  a  certain  tract  of  land  wharein  the  lessor 
bound  himself  to  furnish  sufficient  water  for  irrigation  of  the  same 
but  where  the  situation  was  that  to  obtain  the  water  the  plaintiff 
must  do  an  act  of  violence,  such  as  breaking  the  lock  to  take  the 
water,  thereby  incurring  personal  damage  and  possibly  criminal 
prosecution  or  bring  legal  proceedings  to  obtain  the  use  of  the 
water  he  had  a  right  to  be  peaceably  furnished  with  by  the  de- 
fendant, it  was  held  that  it  was%uch  a  breach  of  the  covenant  of 
lease  that  the  plaintiff  could  recover  damages. 

§  1026.  Leasing  or  renting  water  rights  without  land  by  con- 
sumers.— The  question  has  arisen  as  to  whether  or  not  one  who 
has  acquired  a  water  right  by  appropriation  or  by  some  other  method 
and  is  a  consumer  of  the  water  claimed  under  such  right,  can  lease 
his  water  right  or  a  portion  thereof  to  another  separate  and  apart 
from  the  land,  mine,  mill,  or  other  property,  for  which  the  water  is 
used  by  him,  and  still  retain  his  priority.  It  is  uniformly  held  by 
the  authorities  that  a  water  right  is  such  a  distinct  species  of  prop- 
erty right  that  it  may  be  sold  separate  and  apart  from  the  land  for 
which  it  was  used,  or  from  any  interest  in  land.i  Therefore,  the 
question  naturally  arises,  if  he  can  make  a  complete  alienation  of  the 
title  to  the  right  by  such  a  sale,  why  may  he  not  alienate  the  use  of 
the  water  for  a  period  of  time  by  leasing  it?  Take,  for  example,  a 
farmer  with  160  acres  of  land  and  all  under  cultivation,  with  a 
water  right  just  sufficient  for  his  needs,  and  all  of  the  water 
he  has  used  to  irrigate  his  land.  Let  us  further  suppose  that 
for  a  certain  year  he  does  not  wish  to  cultivate  and  irrigate  but  80 
acres,  letting  the  remaining  80  acres  lie  fallow.  For  that  year  he 
does  not  want  to  use  the  water  for  the  80  acres  uncultivated.  He 
can  sell  the  water  right  for  this  80  acres  separate  and  apart  from 
the  land.  But  he  does  not  wish  to  do  this,  as  the  following  year  he 
will  want  to  use  all  of  it.  The  only  answer  to  this  proposition  is 
that  he  could  lease  the  right  if  he  was  the  owner  of  the  corpus  or 
body  of  the  water,  or  had  the  same  title  to  the  water  itself  as  he  has 
to  his  land.2  But,  as  under  the  law  of  appropriation,  he  does  not 
own  the  very  body  of  the  water  while  it  is  flowing  in  the  natural 
stream,  and  is  only  entitled  to  so  much  of  the  water  that  he  claims 

1  See  See.  995.  2  That    an    appropriator    does    not 

own  the  water  itself,  see  Sec.  772. 
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ander  his  appropriation  as  he  actually  applies  to  some  beneficial  use 
or  purpose,^  he  can  not  disregard  the  rights  of  subsequent  appropri- 
ators  by  leasing  the  water  for  a  period  when  he  does  not  need  it. 
The  general  rule  under  the  Arid  Region  Doctrine  of  appropriation 
is  that  when  an  appropriator  has  no  present  need  of  the  water  which 
he  claims  under  his  prior  appropriation,  he  must  not  divert  it  from 
the  natural  stream,  but  it  is  his  duty  to  let  it  flow  down  the  natural 
channel,  to  be  enjoyed  by  the  other  appropriators  as  their  numerical 
priorities  entitle  them.  If  a  senior  appropriator  who  has  i  not  such 
need  of  the  water  for  his  own  land  might  disregard  the  general  rule 
and  pass  over  one  or  more  appropriators  who  are  junior  to  him,  and 
confer  upon  others  who  either  have  no  water  right  at  all  or  whose 
rights  are  junior  to  the  rights  of  those  ignored,  it  would  be  sub- 
versive of  the  underlying  principles  of  the  doctrine  of  appropria- 
tion.* 

As  will  be  noticed  from  our  note,  the  courts  of  Arizona,  Colorado, 
Idaho,  and  Oregon  sustain  the  above  proposition.  But  a  recent 
decision  in  the  Supreme  Court  of  California  seems  to  intimate  the 
converse  of  the  rule  as  laid  down  by  the  other  courts.  ^  In  that  case 
the  grantor  of  a  water  right  attempted  to  limit  the  use  of  the 

3  See  Sec.  877.  Gerber    v.    Nampa    etc.    Irr.    Diat., 

4  For  the  relative  rights  of  prior  16  Idaho  1,  100  Pac.  Bep.  80 ;  Id., 
and  subsequent  appropriators,  see  19  Idaho  765,  116  Pac.  Rep.  104, 
Sees.  776-786.  where  it  is  held  that,  when  prior  ap- 

See  Slosser  v.   Salt  River  etc.  Co.,  propriators  are  not  using  all  of  the 

7  Ariz.  376,  65  Pac.  Rep.  332,  where  water  to  which  they  are  entitled,  the 

the   Court   held   that    a   consumer   of  canal  company  may  supply  such  water 

water  had  the  right  to  sell  his  water  to  any  other  applicant  therefor,   but 

right,   but   not   to   lease   it   when   he  in  so  doing  such  applicant   does  .not 

did  not  need  it.  become  vested  with  a  right  which  can 

See,  also,  Ft.  Lyon  C.  Co.  v.  Chew,  in   any    manner    interfere     with   the 

33  Colo.  392,  81  Pac.  Rep.  37,  where  rights  of  the  prior  appropriators. 
it   was    held     that    an    appropriator  But  see  Tilton  v.   Sterling  Coal  & 

could  not  loan  the  water  to  another  C.   Co.,   28   Utah    173,    77   Pac.   Rep. 

and  thereby  ignore  the  rights  of  sub-  758,  107  Am.  St.  Rep.  689,  where  no 

sequent  appropriators.  question  was   raised  as   to   the   right 

Davis  V.  Chamberlain,  51  Ore.  304,  to  lease  certain  water  developed  in  a 
98*  Pac.  Rep.  154,  where  the  Court  miie  and  the  lessee  recovered  dam- 
said:  "But  some  years  ago — the  ages  for  the  failure  to  furnish  the 
time  does  not  appear — they  leased  all  full  supply  of  water  leased, 
their  interests  to  Anderson  for  a  term  5  Calkins  v.  Sorosis  Fruit  Co.,  150 
of  99  years,  which  was  an  abandon-  Cal.  426,  88  Pac.  Rep.  1094. 
ment  of  their  irrigation  rights." 
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water  in  the  deed  to  the  land  of  his  grantee,  and  thereby  make 
it  an  inseparable  appurtenance  thereto,  and  the  Court  held  that 
this  could  not  be  done,®  that  the  grantee  could  dispose  of  the 
water  which  he  did  not  see  fit  to  \ise  on  his  own  land  to  others. 
Thus  far,  upon  the  facts  in  the  case,  the  ruling  of  the  Court  was 
correct.  But  in  the  opinion  the  Court  used  the  language,  "Having 
purchased  the  use  of  a  given  quantity,  if  he  can  not  use  it  aU.  him- 
self we  see  no  reason  why  he  can  not  sell  the  right  to  a  temporary 
use  of  it  to  his  neighbors,  as  wanted,  for  a  beneficial  purpose."  If 
this  language  was  intended  as  a  general  ruling  that  an  appropriator 
and  user  of  water,  when  for  any  reason  he  does  not  wish  to  use  all 
of  the  water  himself,  can  lease  or  "license"  the  temporary  use  of 
the  water  to  others  and  still  retain  his  priority  to  the  right,  as 
against  the  subsequent  appropriators  from  the  same  stream,  we 
believe  that  the  decision  of  the  Court  was  decidedly  wrong  and 
against  the  great  weight  of  authority,  and  the  general  principles  of 
the  law  of  appropriation  governing  the  rights  of  the  prior  and  sub- 
sequent appropriators  of  water  from  the  same  stream.'''  We  believe, 
however,  that  the  expression  used  by  the  Court  and  quoted  above 
will  be  treated  as  dictum  as  regards  the  rights  of  subsequent  appro- 
priators, for  the  courts  of  California  have  always  strenuously  upheld 
their  rights.  Of  course,  the  rule  set  forth  above  applies  only  to  the 
appropriators  who  are  the  actual  users  and  consumers  of  the  water, 
and  does  not  apply  to  ditch  and  canal  companies,  whose  business 
it  is  to  appropriate,  sell,  lease,  or  rent  water  to  consumers.  The 
rights  of  these  companies. wiU  be  treated  in  a  subsequent  portion  of 
this  work.8 

§  1027.    Sale  of  part  of  right — Surplus  water  can  not  be  sold.— 

As  we  have  seen  in  previous  sections,  the  owner  of  a  water  right 
does  not  own  the  water  while  it  is  flowing  in  the  natural  stream.^ 
He  only  owns  the  right*  to  the  use  of  a  certain  amount  of  the  water 
for  some  specific  purpose,  and  the  extent  of  his  right  is  measured 

6  That   a   water   right   can   not   be  S  For  the  rights  of  ditch  and  canal 
made  an  inseparable  appurtenance  to      companies,  see  Chaps.  72-77. 

a,  certain  tract  of  laud,  see  Sees.  1015,  For  the  right  to  appropriate  water 

1016.  for  sale,  see  Sec.  703. 

7  For  the  rights  of  prior  and  sub-  i  See  See.  772. 
sequent  appropriators,  see  Sees.  776- 

786. 
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by  the  amount  necessary  and  actually  applied  to  that  or  an  equiva- 
lent purpose.  "It  is,  unquestionably,  the  law  that  more  than  is 
required  for  such  purpose  can  not  be  taken. "  2  And  it  is  the  general 
rule  of  law  that  the  owner  of  a  water  right  may  sell  and  convey, 
and  give  a  good  title  to  the  purchaser  by  such  a  transfer,  all  of  his 
valid  right  to  the  use  of  the  water,^  and  that  he  may  sell  any  por- 
tion of  his  valid  right.*  It  may  also  be  considered  a  settled  rule 
of  law  that  an  appropriator  can  not  sell  or  in  any  manner  dispose 
of  surplus  water  or  water  in  excess  of  his  needs  and  at  the  same 
time  retain  all  the  water  that  he  needs  for  his  own  use.^  The  right 
to  the  use  of  the  surplus  water  flowing  in  a  natural  stream  over  and 
above  the  necessities  of  the  prior  appropriator  belongs  to  the  subse- 


2  Drake  v.  EaThart,  2  Idaho  750, 
23  Pae.  Eep.  541. 

See,  also,  as  to  extent  of  rights, 
Sees.  877-879. 

For  change  of  purpose,  see  Sees. 
870-872. 

3  For  right '  to  sell,  see  Sees.  995, 
996. 

4  Drake  v.  Earhart,  2  Idaho  750,  23 
Pac.  Rep.  541,  where  it  was  held 
that  one  who  had  appropriated  no 
more  water  than  was  necessary  for 
the  irrigation  of  his  land  may  sell  a 
portion  of  his  right  to  use  such  water 
to  a  railroad  company  for  supplying 
its  needs;  and  that  the  mere  fact  of 
a  sale  by  the  plaintiffs  of  a  part  of 
the  water  claimed  did  not  show  that 
they  attempted  to  appropriate  more 
than  was  needed,  where  it  appeared 
that  aU  of  the  water  of  the  stream 
was  not  sufficient  to  irrigate  their 
land. 

Millheiser  v.  Long,  10  N.  M.  99,  61 
Pac.  Eep.  Ill;  Calkins  v.  Sorosis 
Fruit  Co.,  150  Cal.  426,  88  Pae.  Eep. 
1094;  Hall  v.  Blaekman,  8  Idaho  272, 
68  Pae.  Eep.  19;  Strickler  v.  Colorado 
Springs,  16  Colo.  61,  26  Pac.  Eep. 
313,  25  Am.  St.  Eep.  245;  Frank  v. 
Hicks,  4  Wyo.  502,  35  Pac.  Rep. 
475,   1025;    Middle   Creek  D.   Co.   v. 


Henry,  15  Mont.  558,  39  Pac.  Eep. 
1054;  Ft.  Morgan  etc.  Co.  v.  South 
Platte  D.  Co.,  18  Colo.  1,  30  Pae.  Eep. 
1032,  36  Am.  St.  Rep.  259. 

That  a  part  of  a  water  right  may 
be  sold,  see  Cantrall  v.  Sterling  Min. 

Co.,  Ore.  ,   122   Pac.  Rep. 

42;  Senior  v.  Anderson,  138  Cal.  716, 
72  Pac.  Eep.  349;  McDonald  v.  As- 
kew, 29  Cal.  200,  1  Morr.  Min.  Eep. 
660;  Larimer  etc.  Co.  v.  Cache  La 
Poudre  etc.  Co.,  8  Colo.  App.  237, 
45  Pae.  Rep.  525,  24  Colo.  144,  53 
Pac.  Eep.  318;  Eose  v.  Mesmer,  142 
Cal.  322,  75  Pac.  Eep.  905. 

s  "  As  an  appropriator  of  water  ob- 
tains by  his  appropriation  that  only 
of  which  he  makes  a  beneficial  use, 
it  necessarily  follows  that  he  can  not 
sell  surplus  water  which  he  does  not 
need."  Johnston  v.  Little  Horse  Cr. 
Irr.  Co.,  13  Wyo.  208,  79  Pae.  Eep. 
22,  70  L.  E.  A.  341,  110  Am.  St. 
Rep.  986. 

He  can  not  sell  the  surplus  be- 
cause he  has  no  right  to  it.  Mann  v. 
Parker,  48  Ore.  321,  86  Pac.  Eep. 
598;  Windsor  Res.  etc.  Co.  v.  HofC- 
man  Milling  Co.,  48  Colo.  82,  109  Pac. 
Eep.  422. 

See,  also,  Millheiser  v.  Long,  10  N. 
M.  99,  61  Pac.  Eep,  111. 
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quent  appropriators  in  the  order  of  their  priorities.  Therefore, 
the  prior  appropriator  ' '  can  not  give  away  or  dispose  of  any  surplus 
water  to  the  injury  of  the  subsequent  appropriators. "  ^  As  was 
said  in  a  recent  Wyoming  ease:  "An  individual  appropriator  of 
water  for  irrigation  secures  no  surplus  water,  hence  has  no  surplus 
which  he  can  either  sell  or  give  to  another  as  against  subsequent 
appropriators. "  "^  To  adhere  to  a  rule  to  the  contrary  would  be 
to  permit  speculation  and  fraud*4n  that  most  inestimable  benefit  of 
Nature — the  use  of  water  in  this  arid  region.  ^  However,  it  must 
be  understood  that  the  mere  fact  of  a  sale  of  part  of  a  water  right 
does  not  of  itself  show  that  the  beneficial  use  of  the  whole  right  had 
not  been  theretofore  made  or  that  the  water  covered  by  such  right 
conveyed  was  surplus  water.^ 

§  1028.  Licensing  or  loajiing  the  use  of  vrater  without  land  by 
consumers — "Doubling  up" — Rotation. — What  we  have  said  in 
the  preceding  section  ^  relative  to  leasing  or  renting  the  use  of  water 
by  consumers  applies  with  equal  force  to  the  licensing  or  loaning 
of  the  use  of  water  without  a  consideration  being  paid  for  it.  If 
the  owner  of  a  right  to  the  use  of  a  certain  amount  of  water  has 
no  present  need  for  the  water  which  his  right  covers,  and  which  in 

6  Manning  v.  Fife,  17  Utah  232,  54  91  Am.  Dee.  554,  4  Morr.  Min.  Eep. 

Pac.  Eep.  Ill,  citing  Kinney  on  Irr.,  604;    Kirman   v.    HunnewiU,   93    Cal. 

1st  Ed.,  Sec.   231;   Nichols  v.  Mein-  519,  29  Pac.  Kep.  124. 

tosh,  19  Colo.  22,  34  Pac.  Eep.  278;  But    see    Calkins    v.    Sorosis   Pruit 

Barnes    v.    Sabron,    10    Nev.    217,    4  Co.,  150  Cal.  426,  88  Pac.  Eep.  1094, 

Morr.  Min.  Eep.  673;  Hague  v.  Nephi  where  the  Court  held  that  a  person 

Irr.  Co.,  16  Utah  421,  52  Pac.  Eep.  having  purchased  a  definite  quantity 

765,  41  L.  E.  A.  311,  67  Am.  St.  Eep.  of  water  might  sell  the  surplus  to  his 

634.  neighbors. 

But  see  Bryan  v.  Idaho  etc.  Co.,  73  7  Johnston  v.  Little  Horse  Cr.  Irr. 

Cal.  249,  14  Pac.  Eep.  859.  Co.,  13  Wyo.  208,  79  Pac.  Eep.  22,  70 

"By    such    an    appropriation    the  L.  E.  A.  341,  110  Am.  St.  Eep.  986. 
first  appropriator  does  not  acquire  a  See,   however,   the   right   to   appro- 
pre-emption    of    the    whole    creek,    so  priate  water  for  sale,  Sec.  703. 
that  he  or  his  successors  may,  after  8  That  water  can  not  be  appropri- 
enjoying  the  use  of  it  for  some  bene-  ated   for   mere   speculation,    see    Sec. 
ficial  purpose,  convey  the  creek  away,  705. 

and    cut     off    subsequent   appropria-  9  Drake  v.  Barhart,  2  Idaho  750,  23 

tors."       Creek     v.     Bozeman     Water  Pac.  Eep.  541;  Calkins  v.  Sorosis  etc. 

Works   Co.,    15    Mont.    121,    38    Pac.  Co.,  150  Cal.  426,  88  Pae.  Bep.  1094. 

Kep.  459;  Davis  v.  Gale,  32  Cal.  26,  l  See  Sec.  1027. 
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order  to  hold  must  be  applied  by  him  to  some  beneficial  use  or  pur- 
pose,2  under  the  general  law  of  appropriation  he  has  no  right 
to  divert  it  from  the  natural  stream  and  thereby  ignore  the  rights 
of  the  subsequent  appropriators,  as  it  belongs  to  them  in  the  nu- 
merical order  of  their  respective  priorities.^ 

There  is,  however,  an  exception  to  the  rule  as  above  stated,  due 
to  a  custom  which  is  in  common  practice  in  this  "Western  country, 
and  that  is,  in  times  of  great  scarcity  of  water  and  when  there  is 
danger  of  crops  burning  up  for  the  lack  of  it,  owners  of  definite 
water  rights  during  the  dry  season  of  the  year  are  permitted,  under 
certain  circumstances,  to  forbear  their  right  to  the  use  of  their  water 
for  certain  periods  of  time  in  order  that  the  size  of  the  irrigating 
stream  to  others  in  similar  circumstances  may  be  increased,  and,  in 
turn,  that  they  may  receive  the  increased  flow  of  the  water  for  a  sim- 
ilar period  for  their  own  use.  This  custom  grew  out  of  the  well-known 
physical  fact  that  a  large  irrigating  stream  can  be  used  more  econom- 
ically and  with  better  results  than  a  small  stream,  the  most  of  which 
seeps  away  in  the  ditch  oftentimes  before  it  reaches  the  place  of  use. 
The  custom  is  due  to  the  great  necessities  of  the  case,  and  in  some 
localities  is  termed  the  "loaning  of  water,"  in  others,  the  "exchange 
of  water,"  and  in  still  others,  the  "doubling  up  of  water."  But 
the  more  generally  accepted  term  is  that  of  "rotation  of  water," 
discussed  in  previous  sections.'*  But  whatever  it  may  be  called,  the 
right  is  allowed,  provided  always  that  the  rights  of  others  to  the  use 
of  the  water  are  in  no  way  injured  or  impaired.  In  Colorado  there 
is  a  statute  upon  the  subject  which  in  effect  provides  that  it  shall 
be  lawful  for  the  owners  of  ditches  and  water  rights  taking  water 
from  the  same  stream  "to  exchange  with  and  loan  to  each  other,  for 
a  limited  time,  the  water  to  which  each  may  be  entitled  for  the 
purpose  of  saving  crops  or  of  using  the  water  in  a  more  economical 
manner."  When  the  construction  of  the  law  came  before  the  Su- 
preme Court  of  the  State,  that  Court  seemed  loth  to  uphold  it ;  but, 
while  holding  the  law  constitutional,  it  held  that  the  fact  as  to 

2  That  all  the  water  must  be  so  ap-  For  the  rights  of  prior  and  subse- 
plied,  see  Sees.  727,  877.                             quent    appropriators,    see    Sees.    776- 

3  Ft.  Lyon  C.  Co.  v.  Chew,  33  Colo.      786. 

392,  81  Pae.  Eep.  37 ;  Slosser  v.  Salt  i  For    the    rotation    of    water,    see 

Eiver  etc.   Co.,  7   Ariz.  376,   65  Pac.      Sees.  790,  909,  910. 
Eep.  332 ;  Union  M.  &  M.  Co.  v.  Dang- 
berg,  81  Fed.  Eep.  73. 
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whether  these  loans  were  made  under  conditions  and  circumstances 
which  under  the  Act  permitted  the  exchanges  and  loans  of  water, 
"it  was  only  right  and  proper  that  the  burden  of  establishing  the 
same  be  put  upon  the  parties  thereto. "  And  in  the  two  cases  where 
the  question  was  before  the  Court,  the  right  was  denied  because  that 
fact  had  not  been  established.^  The  Court  further  held  that  these 
loans  or  exchanges  could  not  be  made  where  the  vested  rights  of 
others  were  injured  thereby,  and  that  the  burden  of  establishing 
the  same  was  upon  the  parties  to  the  transaction,  and  the  Court 
further  held  that  it  must  be  proven  "that  the  alleged  qualified  right 
has  been  exercised  in  such  a  way  and  at  such  times  and  in  such  cir- 
cumstances that  the  vested  rights  of  others  are  not  injured."  ^ 

§  1029.  Sale  and  transfer  of  riparian  rights — As  between  the 
parties  to  the  grant. — ^As  we  have  seen  in  previous  sections  of  this 
work,  the  right  of  a  riparian  proprietor  to  the  use  of  the  waters  of 
a  stream  which  flows  through  or  by  his  land  under  the  common  law 
'  of  riparian  rights  is  entirely  different  from  the  right  of  an  appro- 
priator  to  the  use  of  the  water.  ^  The  nature  of  the  right  is  also 
different.2  The  right  of  a  riparian  proprietor  to  the  flow  of  a 
stream  undiminished  in  quantity  and  undeteriorated  in  quality  over 
his  lands  is  annexed  to  the  soil  and  is  considered  as  a  part  and  parcel 
of  it,  or  an  incident  thereto.  Furthermore,  the  rights  of  all  of  the 
riparian  proprietors  upon  the  same  stream  are  equal  or  correlative, 
and  the  use  by  one  can  not  interfere  with  the  equal  or  correlative  use 
by  all  of  the  others.^  However,  it  is  held  that  riparian  rights  may 
be  severed  from  the  land  to  which  they  are  a  part  by  grant,  condem- 
nation, or  by  prescription.*     Therefore  a  riparian  proprietor  can 

B  Ft.  Lyon  C.  Co.  v.  Chew,  33  Colo.  relating  to  riparian  rights.  Chap.  27, 

392,    81    Pac.    Eep.    37;    Bowman   v.  Sees.  526-535. 

Virdin,    40   Colo.    247,   90   Pao.   Eep.  2  For  the  nature  and  character  of 

506.  riparian  rights,  see  Sees.  450-456. 

6  See,  also,  Windsor  etc.  Co.  v.  Lake  For  the  nature  of  the  right  by  ap- 

Supply  etc.  Co.,  44  Colo.  214,  98  Pao.  propriation,  see  Sees.  757-774. 

Rep.  529.  3  See  Sees.  489-492,  511-513. 

1  For  the  right  to  the  use  of  water  i  For  the  condemnation  of  riparian 

under  the  common  law,  see  Sees.  483-  rights,  see  Sees.  1090,  1091. 

497.  For     the     acquisition    of     riparian 

For  irrigation  as  a  riparian  right,  rights  by  prescription,  see  Sees.  1039- 

see  Sees.  498-525.                  '  1041. 

See,  also,  for  grants  and  contracts  A  riparian  right  is  one  which  may 
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convey  any  portion  of  his  estate,  or  any  one  or  all  of  his  riparian 
rights  in  and  to  the  use  of  the  waters  of  the  stream  flowing  by  or 
through  his  land,  either  together  with  the  land  or  separate  and  apart 
from  it,  or  from  each  other.  In  fact,  as  far  as  the  different  portions 
of  his  property  are  concerned,  there  is  no  part  which  can  not  be 
granted  separate  and  apart  from  another,  and  such  a  grant  is  bind- 
ing upon  the  parties  to  it.s  Therefore,  as  between  the  parties  to 
such  a  conveyance,  a  grant  by  a  riparian  owner  to  another  for  the 
use  of  the  water  on  non-riparian  land  is  binding. «    But  the  right  of 


be  segregated  from  the  land  "by 
grant  or  condemnation,  or  extin- 
guished by  prescription,  but  could  not 
be  defeated  by  simple  appropria- 
tion." Alta  Land  &  W.  Co.  v.  Han- 
cock, 85  Cal.  219,  24  Pac.  Eep.  645, 
20  Am.  St.  Eep.  217. 

See,  also,  Gould  v.  Stafford,  91  Cal. 
146,  27  Pac.  Eep.  543;  Id.,  77  Cal.  66, 
18  Pae.  Eep.  879;  Id.,  101  Cal.  32,  35 
Pac.  Eep.  429;  Alhambra  W.  Co.  v. 
Mayberry,  88  Cal.  68,  25  Pac.  Eep. 
1101. 

See,  also,  Znamanacek  v.  Jelinek,  69 
Neb.  110,  95  N.  W.  Eep.  28,  111  Am. 
St.  Eep.  533 ;  Angell  on  Water  Courses, 
7th  Ed.,  Sees.  141,  146;  Washb.  on 
Easm.,  pp.  12,  385. 

5 ' '  Being  the  owners  in  fee  of  the 
land  as  well  as  the  water,  it  was  com- 
petent for  them  to  grant  all  or  any 
portion  of  either.  'A  grantor  of  land 
through  which  a  stream  of  water 
flows  may  reserve  the  water  privilege, 
or  he  may  convey  the  use  of  the  water 
in  whole  or  in  part,  leaving  the  fee  of 
the  land  vested  in  the  grantor.' 
Gould,  Waters,  Sec.  299.  .  .  .  The 
water  in  question  was  a  part  and  par- 
eel  of  the  land  over  which  it  flowed, 
and  when  its  owners  granted  the 
water  they  necessarily  granted  an  in- 
terest in  the  land,  which  interest  was 
jissignaWe,  descendible,  and  devisa- 
ble." Doyle  V.  San  Diego  etc.  Co., 
46  Fed.  Eep.  709. 
116— Kin.  on  Irr. 


See,  also.  Cross  v.  Kitts,  69  Cal 
217,  10  Pac.  Eep.  409,  58  Am, 
Eep.  558;  Eood  v.  Johnson,  26  Vt. 
64;  MUler  v.  Laphan,  44  Vt.  416 
Soule  V.  Eussell,  13  Mete.  436;  Nioh 
ols  V.  New  England  etc.  Co.,  100 
Mich.  230,  59  N.  W.  Eep.  155;  Yocco 
T.  Conroy,  104  Cal.  468,  38  Pae.  Eep. 
107;  Gould  v.  Eaton,  117  Cal.  539,  49 
Pac.  Eep.  577,  38  L.  E.  A.  181,  111 
Cal.  639,  44  Pac.  Eep.  319,  52  Am.  St. 
Eep.  201;  Eianda  v.  Watsonville  etc. 
Co.,  152  Cal.  523,  93  Pae.  Eep.  79; 
Kimball  v.  Gearhart,  12  Cal.  27,  1 
Morr.  Min.  Eep.  615;  Fuller  v.  Azusa 
etc.  Co.,  138  Cal.  204,  71  Pac.  Eep. 
98;  Eose  v.  Mesmer,  142  Cal.  322,  75 
Pac.  Eep.  905;  Painter  v.  Pasadena 
etc.  Co.,  91  Cal.  74,  27  Pac.  Eep.  539; 
Hudson  V.  Dailey,  156  Cal.  617,  105 
Pac.  Eep.  748;  Outhouse  v.  Berry,  42 
Ore.  593,  72  Pac.  Eep.  584;  City  of 
Salem  v.  Salem  etc.  Co.,  12  Ore.  374, 
7  Pac.  Eep.  497;  Churchill  v.  Bauman, 
104  Cal.  369,  36  Pac.  Eep.  93,  38 
Pac.  Eep.  43. 

6  The  right  of  a  riparian  proprie- 
tor to  the  flow  of  a  stream  of ^ water 
over  his  land  may  be  severed  from 
the  land  by  grant,  and  where  such 
right  has  been  conveyed  without  res- 
ervation the  grantor  can  not  maintain 
an  action  to  enjoin  a  diversion  of 
water  from  the  stream.  Gould  v. 
Stafford,   91  Cal.   146,  27  Pac.   Eep. 
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the  purchaser  to  change  the  use  of  water  owned  as  a  riparian  right 
to  non-riparian  lands  as  against  the  rights  of  the  other  riparian 
owners  on  the  same  stream  and  not  parties  to  the  transfer  involves 
another  proposition,  which  will  be  treated  in  our  next  section  J 

Riparian  owners  may  also,  in  a  grant  of  riparian  land,  reserve  a 
right  to  the  use  of  all  or  a  part  of  riparian  water.  And  reservations 
of  this  character  will  be  construed  in  favor  of  the  grantor.  ^  One 
riparian  proprietor  may  also  sail  his  riparian  rights  to  another 
proprietor  for  use  upon  riparian  lands  for  a  period  of  time.  But 
it  was  held  in  California  that  the  relation  of  landlord  and  tenant 
could  not  be  created  between  the  parties,  the  Court  holding  that 
the  riparian  rights  were  incorporeal  hereditaments,  and  that  con- 
tracts with  respect  to  incorporeal  hereditaments  may  be  good  as  con- 
tracts, but  they  do  not  create  the  relation  of  landlord  and  tenant.^ 

§  1030.  SaJe  of  riparian  rights — ^When  grantee  may  transfer 
use  to  non-riparian  lands. — We  have  seen  in  previous  sections  that 
the  use  of  water  by  riparian  proprietors  as  such  is  confined  to 
riparian  lands.  ^  No  greater  right  can  be  granted  by  a  riparian 
proprietor  of  his  use  to  the  water  than  he  himself  has.  It  therefore 
follows,  under  the  strict  construction  of  the  common  law,  that  as 
against  the  rights  of  other  riparian  owners  on  a  certain  stream,  one 

543;  Id.,  77  Cal.  66,  18  Pae.  Eep.  879;  Eep.  107;  Hall  v.  Sterling  Iron  E.  Co., 

Id.,  101  Cal.  32,  35  Pae.  Eep.  429.  148  N.  Y.  432,  42  N.  E.  Eep.  1056; 

See,     also,     Alhambra     etc.    Co.    t.  Smith  v.  "Worn,  93  Cal.  206,  28  Pae. 

Mayberry,   88   Cal.   68,  25  Pae.  Eep.  Eep.  944;  Currier  v.  Howes,  103  Cal. 

1101;  Yoeeo  v.  Conroy,  104  Cal.  468,  431,    37    Pae.    Eep.    521;    Lindeman 

38  Pae.  Eep.  107;  Gould  v.  Eaton,  117  v.     Lindsay,     69     Pa.     93,     8     Am. 

Cal.  539,  49  Pae.  Eep.  577,  38  L.  E.  Eep.    219;    Wholey   v.    Caldwell,    108 

A.  181 ;  Duekworth  v.  WatsonTille  ete.  Cal.  95,  41  Pae.  Eep.  31,  30  L.  E.  A. 

Co.,  150  Cal.  520,  89  Pae.  Eep.  338;  820,  46  Am.  St.  Eep.  64;  Watkins  L. 

Id.,  158  Cal.  206,  110  Pae.  Eep.  927;  Co.  v.  Clements,   98   Tex.  578,   86  S. 

Doyle  V.  San  Diego  etc.  Co.,  46  Ped.  W.  Eep.  733,  70  L.  E.  A.  964,  107  Am. 

Eep.  709.  St.  Eep.  673;  Duckworth  v.  Watson- 

7  See  See.  1030.  See,  also,  Sees,  ville  ete.  Co.,  150  Cal.  520,  89  Pae. 
534,  535.  Eep.  338;  Id.,  158  Cal.  206,  110  Pae. 

8  Walker    v.    Lillingston,    137    Cal.  Eep.  927. 

401,   70  Pae.  Eep.   282;   Lawrence  v.  9  Swift  v.  Goodrich,  70  Cal.  103,  11 

Whitney,  115  N.  Y.  410,  22  N.  E.  Eep.  Pae.  Eep.  561. 

174,  5  L.  E.  A.  417 ;  Allen  v.  Weber,  l  Por  the  use  of  water  as  a  riparian 

80   Wis.   531,    50    N.   W.   Eep.    514;  right,  see  Sees.  498-525. 

Yoeeo  v.  Conroy,  104  Cal.  468,  38  Pae. 
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riparian  proprietor  can  not  grant  his  riparian  rights  to  the  use  of  the 
water,  nonfined  as  it  is  to  his  lands  abutting  on  the  stream,  to  another 
for  the  use  of  the  water  on  non-riparian  lands.  This  is  the  English 
rule,  and  also  the  rule  as  laid  down  in  most  of  the  Eastern  States 
upon  the  subject.  In  general,  this  rule  is  also  followed  in  those  West- 
ern States  which  still  adhere  to  the  common  law  of  riparian  rights.^ 
Such  a  sale  and  transfer,  although  it  may  be  valid  as  between  the 
parties  thereto,^  is  void  as  against  others  whose  riparian  rights  are, 
or  would  be,  injuriously  affected  by  a  diversion  of  the  water  to  non- 
riparian  lands  by  the  purchaser.*     In  recent  years,  however,  some 


2  For  these  States,  see  Sees.  507, 
621. 

3  ' '  There  is  nothing  unlawful  or 
impToper  in  such  an  agreement. ' '  Al- 
hambra  etc.  Co.  v.  Mayberry,  88  Gal. 
68,  25  Pae.  Rep.  1101. 

See,  also,  Gould  v.  Stafford,  91  Gal. 
146,  27  Pac.  Rep.  543;  Id.,  77  Gal.  66, 
18  Pac.  Rep.  879;  Id.,  101  Gal.  32,  35 
Pac.  Rep.  429;  Yocco  v.  Conroy,  104 
Cal.  468,  38  Pac.  Eep.  107. 

See,  also,  grants  and  contracts  re- 
lating to  riparian  rights.  Chap.  27, 
Sees.  526-537. 

4  A  riparian  proprietor  can  not  con- 
fer upon  another  person  the  right  to 
divert  water  from  the  stream  to  use 
on  non-riparian  lands  to  the  injury  of 
a  lower  proprietor,  since  the  riparian 
owner  himself  has  a  right  to  divert 
waters  to  riparian  lands  only.  "As 
against  himself  or  his  grantee,  he  may 
contract  for  the  diversion  of  water  to 
non-riparian  lands.  But  the  rights 
•f  the  inferior  proprietor  will  not  be 
affected  by  such  contract."  Gould  v. 
Eaton,  117  Cal.  539,  49  Pac.  Rep.  577, 
38  L.  R.  A.  181. 

In  a  late  case, '  the  Supreme  Court 
of  California,  in  defining  the  right  of 
a  riparian  proprietor  to  sell  the  use 
of  the  water,  said:  "Furthermore, 
his  riparian  right  is  limited  to  his  ri- 
parian land.  It  gave  no  right  to 
use  any  of  the  water  of  the  stream 


for  any  purpose,  upon  land  not  ripa- 
rian, nor  upon  any  riparian  land  other 
than  his  own.  No  one  can  sell  or  con- 
vey to  another  that  which  he  does  not 
himself  own.  Grimmer  could  not,  by 
a  transfer  of  his  riparian  rights,  sell 
to  the  plaintiff,  as  against  third  per- 
sons having  interests  in  the  water,  the 
right  to  use  the  water  upon  any  land, 
riparian  or  non-riparian,  except  his 
own,  to  which  it  originally  attached. 
His  deed  operated  to  prevent  him 
from  complaining  of  a  diversion,  but 
it  did  not  affect  other  parties. ' ' 
Duckworth  v.  Watsonville  etc.  Co.,  150 
Cal.  520,  89  Pac.  Rep.  338;  Id.,  158 
Cal.  206,  110  Pac.  Eep.  927. 

A  riparian  owner  can  not  sell  water 
for  the  irrigation  of  non-riparian 
land.  Watkins  Land  Co.  v.  Clements, 
98  Tex.  578,  86  S.  W.  Rep.  733,  70 
L.  R.  A.  964,  107  Am.  St.  Rep.  673. 

See,  also,  Stockport  etc.  Go.  v.  Pot- 
ter, 3  Hurlst.  &  G.  300;  Ormerod  v. 
Todmorden  etc.  Co.,  L.  R.  11  Q.  B. 
Div.  155,  52  L.  J.  Q.  B.,  N.  S.,  445, 
31  Week.  Rep.  759,  47  J.  P.  532; 
Swinton  etc.  Co.  v.  Proprietors  of 
Wilts  &  B.  etc.  Co.,  L.  E.  7  H.  L.  697 ; 
Anaheim  W.  Go.  v.  Semi-Tropic  etc. 
Co.,  64  Cal.  185,  30  Pac.  Eep.  623; 
Heilbron  v.  Fowler  Switch  C.  Co.,  75 
Gal.  426,  17  Pae.  Eep.  535,  7  Am. 
St.  Eep.  183;  Crawford  v.  Hathaway 
(Hall),  67  Neb.  325,  93  N.  W.  Eep. 
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of  the  American  cases,  Eastern  as  well  as  Western,  have  held  that 
where  the  place  of  the  use  of  the  water  was  changed  by  the  pur- 
chaser from  riparian  to  non-riparian  land,  and  no  possible  injury 
had  or  would  accrue  to  the  other  riparian  owners  on  the  same 
stream,  that  such  a  change  could  be  made.  As  we  have  seen  in  a 
previous  portion  of  this  work,  especially  in  the  Western  portion  of 
this  country,  and  in  the  .States  where  the  common  law  of  riparian 
rights  and  the  Arid  Region  Doctnne  of  appropration  are  both  in 
force,  many  modifications  have  been  made  in  the  common  law  rules 
of  riparian  rights  as  they  were  originally  interpreted  in  England 
and  in  the  Eastern  States.^  And  the  rule  so  often  stated  in  the 
books  that  the  riparian  proprietor  is  entitled  to  the  undiminished 
flow  of  the  stream  as  it  was  wont  to  flow  by  Nature  by  or  through 
his  lands  is  held  subject  to  the  important  limitation  that  an  upper 
riparian  proprietor  may  make  such  use  of  the  waters  of  the  stream 
as  does  not  work  "any  actual,  material,  and  substantial  damage  to 
the  common  right  which  each  proprietor  has."  ^  It  has  therefore 
been  held  in  a  number  of  cases  that  the  purchaser  of  riparian  rights 
might  change  the  place  of  the  use  of  the  water  from  riparian  to 
non-riparian  lands  where  the  rights  of  the  other  owners  on  the 
stream  were  in  no  way  injured  thereby,  and  that  such  a  use  of  the 
water  was  dammmi  absque  injuria  as  to  the  technical  rights  of  the 
other  riparian  owners.'^  The  authorities  upon  this  subject  are, 
however,   by  no   means  harmonious.     The  better  rule,   in   view 

781,  60  li.  B.  A.  889,  108  Am.  St.  Rep.  For  right  to  the  undiminished  flow, 

647;  Broadmoor  etc.  Co.  v.  Brookside  see  Sees.  549. 

■  etc.  Co.,  24  Colo.  541,  52  Pae.  Bep.  6  Jones    v.    Conn,    39    Ore.    30,    64 

792.  Pae.  Rep.  855,  65  Pae.  Rep.  1068,  54 

Where   a  large  tract   of   land  had  L.  R.  A.  360,  87  Am.  St.  Bep.  634. 

riparian  rights,  a  subsequent  convey-  1 ' '  We  think  it  was  properly  left  to 

anee  of  a  part  of  the  tract  not  abut-  the  jury  to  find  whether  the  defend- 

ting   upon   the   stream   cuts   off   such  ants,  claiming  in  the  right  of  Clark 

tract   from   riparian   rights.     Hudson  (the  grantor)  had,  by  their  diversion 

V.  Dailey,  156  Cal.  617,  105  Pae.  Bep.  of  the  water  for  a  valuable  and  highly 

748.  beneficial   use,   caused   any  actual   or 

See,  also,  Anaheim  etc.  Co.  v.  Ful-  perceptible   damage,   and,   if  not,   to 

ler,  150  Cal.  327,  88  Pae.  Bep.  978,  find  for  the  defendants."     Elliott  v. 

11  L.  B.  A.,  N.  S.,  1062.              ■  Fitehburg  etc.  B.  Co.,  10  Cush.  191, 

See,  also.  Sec.  464.  57  Am.  Dec.  85. 

6  For  modifications  in  the  common  See,  also,  Fifield  v.  Spring  "Valley 

law,  see  Sees.  507-513.  Water  Works,  130  Cal.  552,  62  Pae. 
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of  the  conditions  in  the  arid  West  and  the  great  need  for  the  di- 
version of  water  for  its  application  in  irrigating  lands  both  riparian 
and  non-riparian  is  that  where  the  rights  of  the  riparian  proprietors 
on  a  certain  stream  are  in  no  way  injured,  or  are  slightly  injured, 
the  grantee  of  riparian  rights  should  be  permitted  to  change  the  use 
of  the  water  to  non-riparian  lands.  And  in  such  cases  a  court  of 
equity  should  not  interfere  by  granting  an  injunction,  but  the 
question  should  be  left  to  the  law  side  of  the  Court  to  determine 
whether  there  was  any  injury  to  the  rights  of  the  riparian  propri- 
etor, and  if  so,  to  determine  the  amount  of  damages  as  the  result. ^ 

§  1031.  Changes  which  the  purchaser  imiy  make,  where  the 
right  is  by  appropriation. — ^We  have  treated  in  a  separate  chapter 
the  changes  which  an  owner  of  a  water  right  acquired  by  appropri- 
ation may  make.^  Upon  the  sale  of  such  a  water  right,  the  pur- 
chaser may  make  such  changes  as  he  sees  fit,  in  the  point  of  diver- 
sion, the  place  of  use,  the  manner  of  use,  the  use  itself,  provided 
that  the  vested  rights  of  others  are  not  materially  injured  by  the 
change.  In  fact,  in  general  the  purchaser  of  such  a  right  may  make 
the  same  changes  which  the  original  appropriator  may  make.  There- 
fore, the  purchaser  may  change  the  entire  use  of  the  water  from  one 
beneficial  use  to  another.^  But  the  amount  of  the  water  consumed 
must  not  be  greater  for  the  new  use  than  for  the  old  one,  if  the 
rights  of  others  are  injured  thereby.  A  city  may  purchase  for 
municipal  purposes  the  rights  of  an  appropriator  for  irrigation  or 
some  other  right  where  an  equivalent  amount  of  the  water  is  con- 
sumed.3  But  a  sale  of  a  water  right  where  the  new  use  by  a  city 
would  injure  the  vested  rights  of  the  subsequent  appropriators  is 
invalid  as  against  their  rights.*  Again,  upon  the  sale  and  convey- 
ance of  such  a  right  acquired  by  appropriation  to  the  use  of  waters, 

Eep.  1054;   Gillis  v.  Chase,  67  N.  H.  For   damages   to   riparian   proprie- 

161,  31  Atl.  Eep.  18,  68  Am.  St.  Eep.  tors  for  diversion,  see  Chap.  83. 

645;   Ulbricht  v.  EufaUa  Water  Co.,  ^  See  Chap.  48,  Sees.  856-873. 

86  Ala.  587,  6  So.  Eep.  78,  4  L.  E.  A.  =  ^°'  *^^  "gl"*  *°   *^^  "I'ange   of 


572,  11  Am.  St.  Eep.  72. 


use,  see  Sees.  869-872. 

3  Strickler  v.  Colorado  Springs,  16 

See,  also,  actions  by  riparian  pro-      q^j^    gj^  36  Pae.  Eep.  313,  25  Am. 

prietors  for  diversion  of  water.  Sees,      gj    ggp,  245;   City  of  Springville  v. 

1611-1615,  1663-1665.  Fulmer,  7  XTtah  450,  27  Pao.  Eep.  577. 

8  For  injunctions  by  riparian  pro-  4  Creek     v.     Bozeman     Waterworks 

prietors,  see  Chap.  81.  Co.,  15  Mont.  121,  38  Pac.  Eep.  459. 
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contrary  to  the  rule  at  common  law  where  the  riparian  rights  of 
owners  are  involved,  the  purchaser  may  transfer  the  use  of  the 
water  to  other  lands,  even  in  the  face  of  a  statute  attempting  to 
prohibit  it,  so  long  as  the  change  does  not  materially  injure  the 
rights  of  others.5  In  fact,  it  may  be  said  that  the  right  of  a  pur- 
chaser of  a  water  right,  which  has  been  acquired  as  the  result  of  an 
appropriation,  is  one  of  the  incidents  of  ownership  of  that  distinct 
property  right,®  and  the  only  limitation  upon  it  is  that  the  rights 
of  others  shaU  not  be  injured. 

§  1032.  Sale  of  water  after  diversion. — As  we  have  seen  in  the 
preceding  sections,  the  exclusive  right  to  divert  and  use  the  water 
of  a  natural  stream  acquired  by  appropriation  is  the  subject'  of 
property,  and  may  be  sold  and  transferred  separate  and  apart  from 
any  land  or  interest  in  land  by  the  original  appropriator  to  other 
persons.!  Jq  f^gt^  one  of  the  objects  of  an  appropriation  may  be 
for  the  sale  of  the  right  to  use  the  water  or  for  the  sale  of  the  water 
itself.  There  is  a  distinction,  however,  between  the  right  to  sell 
the  use  of  the  water  or  a  water  right  and  the  right  to  sell  the  water 
itself  after  it  has  been  appropriated  and  diverted  from  the  natural 
stream  and  taken  into  the  ditch,  canal,  or  reservoir,  as  the  case  may 
be,  of  the  appropriator.2  Water,  when  it  has  been  diverted  from 
the  natural  stream  into  ditches,  canals,  pipes,  or  reservoirs,  is  per- 
sonal property,  and  may  be  sold  as  other  personal  property.^ 

In  an  early  California  case  Mr.  Justice  Field  said:  "Water, 
when  collected  in  reservoirs  or  pipes  and  thus  separated  from  the 
original  source  of  supply,  is  personal  property,  and  is  as  much  the 
subject  of  sale — an  article  of  commerce — as  ordinary  goods  and 
merchandise.     Engaging  in  the  business  of  furnishing  it  to  the  in- 

5  That  a   water   right   acquired  by  6  That  a  water  right  is  a  distinct 

appropriation  can  not  be  made  an  in-  species  of  real  property  and  may  be 

separable  appurtenance  to  a  partieu-  conveyed  separate   from  any  interest 

lar  tract  of  land,  see  Sees.  1015,  1016.  in  land,  see  Sec.  995. 

See,  also,  Johnston  v.  Little  Horse  l  See  Sees.  995,  1015,  1016. 

Cr.  Irr.  Co.,  13  Wyo.  208,  79  Pac.  Eep.  2  For    the    appropriation    ef   water 

22,  70  L.  E.  A.  341,  110  Am.  St.  Rep.  for  sale,  see  Sec.  703. 
986;   Hard  v.  Boise  City  etc.   Co.,   9  That    water    collected    in    artificial 

Idaho  589,  76  Pac.  Eep.  331,  65  L.  E.  works  is  personal  property,  see  Sees. 

A.  407;  Boise  City  etc.  Co.  v.  Stewart,  773,  774. 
10  Idaho  38,  -77  Pac.  Eep.  25,  325.  3  See  Sec.  774. 
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habitants  of  a  city  for  equivalent  considerations  to  be  received  is 
engaging  in  'a  species  of  trade  or  commerce.'  .  .  .  Ice  com- 
panies organized  to  furnish  the  inhabitants  of  a  city  with  ice,  and 
gas  companies  organized  to  furnish  them  with  gas,  and  the  com- 
pany in  question  organized  to  supply  them  with  water,  all  stand 
upon  the  same  footing. ' '  * 

The  subject  of  the  sale  of  water  and  water  rights  will  be  more 
thoroughly  discussed  when  we  come  to  the  chapter  of  the  rights  and 
duties  of  canal  and  water  companies.^ 

4  Heyneman  v.  Blake,  19  Cal.  579.  Co.  v.  Gage,  89  Cal.  410,  26  Pae.  Bep. 

Water    in    pipes    of    a.    distributing  889;   Fallon  v.  O'Brien,  11  Q.  B.  D. 

system     is     personal    property.      The  21;      Spring      Val.     Waterworks      T. 

ownership  is  in  the  water  itself.   Bear  Schottler,   110  U.   S.   347,   28  L.   Ed. 

Lake  etc.  Co.  v.  Ogden,  8  Utah  494,  173,    4    Sup.    Ct.    Eep.    48;    Hesperia 

33  Pae.  Eep.  135;  Dunsmuir  v.  Port  etc.  Co.  v.  Gardner,  4  Cal.  App.  357, 

Angeles   etc.   Co.,    24   Wash.    104,   63  88  Pae.  Eep.  286. 
Pae.  Eep.  1095 ;  Ball  y.  Kehl,  95  Cal.  5  See  Chaps.  75,  76. 

606,  30  Pae.  Eep.  780;  Parks  Canal  See,    also,    for    water    rates,    Sees. 

Co.  V.  Hoyt,  57  Cal.  44;  Eiverside  etc.  1368-1385. 


CHAPTEE  54. 
RIGHTS  ACQUIRED  BY  PRESCRIPTION. 

§  1033.  Scope  of  chapter. 

§  1034.  Prescription — In  general. 

§  103S.  Prescription  in  the  arid  West^Statute  of  limitations. 

§  1036.  Water  rights  by  prescription. 

i  1037.  Distinction  between  acquisition  of  rights  by  prescription  and  by 
appropriation — Can  be  no  prescription  against  United  States. 

§  1038.  Water  rights — Prescription  as  against  rights  of  approprlators. 

§  1039.  Water  rights — Prescription  as  against  riparian  rights. 

§  1040.  Water  rights — Special  rights  acquired  by  one  proprietor  as  against 
the  others. 

§  1041.  Riparian  rights — Right  to  receive  the  flow  of  the  stream. 

$  1042.  Rights  acquired  by  prescription  may  be  lost  by  prescription — ^Ex- 
tinguishment of  rights. 

1 1043.  Water  rights — Prescription  as  against  any  other  right. 

§  1044.  Blasements — Rights  acquired  to,  by  prescription. 

§  1045.  Rights  of  way  for  ditches"  and  canals. 

§  1046.  Prescriptive  rights  as  between  landlord  and  tenant 

§  1047.  Prescriptive  rights  as  between  tenants  in  common. 

§  1048.  Elements  essential  to  adverse  user  amounting  to  prescription. 

i  1049.  Elements  necessary — The  possession  must  be  actual,  open,  noto- 
rious, and  exclusive. 

§  1050.  Elements  necessary — ^The  use  must  be  hostile  to  the  owner  and 
there  must  be  an  invasion  of  his  rights. 

§  1051.  Elements  necessary — The  use  must  be  under  a  claim  of  right  or 
color  of  title. 

§  1052.  Elements  necessary — The  adverse  user  must  be  continuous  for  the 
full  prescriptive  period. 

§  1053.  Elements  necessary — The  adverse  user  must  be  continuous — Inter- 
ruption of  user. 

§  1054.  Elements  necessary — The  taxes  must  be  paid  by  adverse  claimant. 

§  1055.  Pleading  and  proof  to  establish  a  claim  by  prescription. 

§  1056.  Extent  of  right  acquired  where  prescriptive  right  is  complete. 

§  1057.  Effect  of  adverse  user  amounting  to  prescrlptlou. 

i  1058.  The  question  of  priority. 

§  1033.-  Scope  of  chapter.— Where  the  title  to  water  rights, 
rights  of  way,  ditches,  and  canals  already  constructed,  together  with 
their  rights  of  way,  has  once  vested  in  any  person  or  corporation, 
they  may  all,  or  any  one  may  be  acquired  by  another  person  a^ 
against  the  rights  of  the  owner,  by  the  adverse  user  of  the  right,  or 

(1848) 
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rights  amounting  to  prescription.  It  therefore  must  follow  that 
where  such  right  is  acquired  by  one  person  as  against  another,  the 
latter  person  loses  the  right. 

In  this  chapter  we  will  take  up  the  subject  of  all  rights  which 
may  be  acquired  by  adverse  user  amotinting  to  prescription  with 
some  exceptions  here  stated.  The  subject  of  actions  basing  their 
right  upon  prescription  will  be  discussed  in  another  chapter.  ^  The 
question  of  prescription  involving  percolating  and  subterranean 
waters  will  also  be  treated  in  another  part  of  this  work.^ 

§  1034.  Prescription — In  general. — It  is  laid  down  by  the  earlier 
English  authorities  that  all  incorporeal  hereditaments  might  be 
acquired  by  the  immemorial  or  long-continued  enjoyment  of  the 
same  by  a  person  other  than  the  original  owner  thereof.  It  follows, 
therefore,  that  one  originally  owning  these  rights  may  lose  them 
by  the  same  method.  This  method  of  the  acquisition  of  this  char- 
acter of  property  was  designated  by  the  common  law  writers  as 
"prescription."  And  a  fiction  was  indulged  in  by  the  authorities 
in  this,  that  every  right  by  prescription  presupposes  a  granf.i 
Under  the  early  rule  of  the  common  law  an  enjoyment  to  confer  a 
title  by  prescription  must  have  continued,  in  legal  phrase,  "during 
the  time  whereof  the  memory  of  man  runneth  not  to  the  contrary. ' ' 
But  the  modern  common  law  rule,  both  in  England -and  in  this 
country,  has  been  limited,  without  statute,  to  the  period  of  twenty 
years,  because  of  the  extreme  difficulty  of  giving  proof  of  the  enjoy- 
ment for  so  long  a  period  as  that  laid  down  by  the  early  English 
law  writers.2  In  all  of  the  "Western  Statefe  the  time  for  the  acquire- 
ment of  a  right  by  prescription  is  governed  by  a  continuance  of  the 
right  during  the  period  fixed  by  the  statute  of  the  jurisdiction 
wherein  the  right  is  claimed  for  the  recovery  of  real  property.    As 

1  See  Chap.  78.  ner  v.  Eondoni,  104  Cal.  140,  37  Pac. 

2  See  Sees.  1182,  1209.  Eep.  883;  State  r.  Quantie,  37  Mont. 
11    Blaekstone   Comm.    75;    2    Id.,      32,  94  Pae.  Bep.  491. 

263 ;  Gould  on  Waters,  Chap.  11 ;  An-  2  "  By  our  laws,  upon  principles  of 

gell  on  Water  Courses,  Chap.  6.  pubUe  convenience,  the  term  of  twenty 

That    prescription    always    presup-  years'  exclusive  uninterrupted  enjoy- 

poses  a  grant,  see  Hammond  v.  Zeh-  ment  has  been  held  a  conclusive  pre- 

ner,  23  Barb.    (N.  Y.)   473;  affirmed  sumption     of     a     grant     or     right." 

in  21  N.  Y.  118;  Williams  v.  Nelson,  Judge  Story  in  Tyler  v.  Wilkinson,  4 

23  Pick.  141,  34  Am.  Deo.  45;  Faulk-  Mason  397,  Fed.  Cas.  No.  14,312. 
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was  said  in  a  recent  Oregon  case :  ^  "  The  acquirement  of  a  pre- 
scriptive right  has  come  to  be  measured  by  the  statute  of  limitations 
for  the  recovery  of  real  property,  and  such  is  the  rule  in  this  State. ' ' 

In  the  subsequent  sections  of  this  chapter  we  will  see  that  rights 
to  the  use  of  water  may  be  acquired  by  adverse  possession  and  use 
for  the  same  period  as  is  prescribed  by  the  statutes  for  the  acqui- 
sition of  title  to  land.* 

So,  also,  may  easements  be  acquired  by  this  method  over  the  lands 
of  others  for  the  purpose  of  ditches  and  canals  to  be  used  in  eon- 
ducting  the  water  to  the  place  of  use.^ 

§  1035.  Prescription  in  the  arid  West — Statute  of  limita- 
tions.— We  have  seen  in  a  previous  portion  of  this  work  that  the 
principles  of  riparian  rights  in  those  Western  States  which  still 
adhere  to  the  common  law  of  riparian  rights  have  been  greatly 
modified  by  statutory  enactments  and  decisions  of  the  courts  from 
the  strict  construction  of  those  principles  by  the  authorities  of 
England  and  the  Eastern  States,  so  as  to  be  more  in  harmony  with 
the  great  necessities  of  this  Western  country.  ^-  The  same  can  be 
said  upon  the  subject  of  acquiring  a  right  to  the  use  of  water,  or  a 
water  right,  by  adverse  user  amounting  to  prescription.  This  old 
common  law  principle  has  also  been  modified  to  meet  the  needs  of 
this  Western  country.  The  principal  modification  is  in  the  period 
of  time  during  which  the  adverse  possession  and  user  must  run  in 
order  to  acquire  title  by  this  means.  As  we  have  seen  in  the  pre- 
vious section,  the  modern  common  law  Mile  was  twenty  years 
during  which  the  adverse  possession  must  run.  By  still  the  more 
modern  statutes  of  the  various  States,  especially  in  the  West, 
the  period  of  time  has  been  still  further  reduced;  but  it  greatly 
varies  in  these  jurisdictions.  In  general,  the  period  of  adverse  pos- 
session must  be  continuous  for  the  period  of  time  prescribed  by  the 
respective  statutes  of  limitations  governing  actions  for  the  recovery 
of  real  property.    This  period  varies  in  the  respective  States  from 

s  Oregon  Construetion  Co.  v.  Allen  6  See  See.  1045. 

Ditch  Co.,  41  Ore.  209,  69  Pae.  Kep.  i  For  the  modifieation  of  the  com- 

455,  93  Am.  St.  Rep.  701,  citing  Kin-  mon  law  of  riparian  rights,  see  Sees, 

ney  on  Irrigation,  1st  Ed.,  Sec.  295.  508-513. 

4  See  Sec.  1052. 
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that  of  three  years  in  Arizona,  five  years  in  California,  fifteen  years 
in  Kansas,  to  twenty  years  in  South  Dakota.^ 

The  statute  of  limitations,  after  which  the  respective  statutes  of 
the  States  have  been  based,  has  been  in  existence  for  nearly 
three  centuries.  "Experience  has  demonstrated  the  necessity 
of  placing  a  limit  upon  the  time  within  which  certain  specified 
actions  could  be  brought.  The  peace  and  good  order  of  society, 
the  opportunities  for  the  commission  of  frauds,  and  the  difficulty 
of  defending  against  actions  which  had  accrued  many  years  before 
they  were  brought,  prompted  a  policy  which  resulted  in  the  enact- 
ment of  a  statute  of  limitations  which  is  now  universally  held  to  be 
one  of  repose,  prescribing  a  limit  of  time  within  which  actions  must 
be  brought;  otherwise  they  can  not  be  maintained  against  parties 
who  see  fit  to  avail  themselves  of  the  privilege  of  the  statute. ' '  ^ 

§  1036.  Water  rights  by  prescription. — In  general,  it  may  be 
said  that  a  permanent  right  to  the  use  of  water,  or  a  water  right, 
may  be  acquired  in  the  Western  States  by  one  who  has  com- 
plied with  the  essential  elements,  for  the  statutory  period, 
which  constitute  the  adverse  user  of  the  water  amounting  to  pre- 
scription.^ This  right  may  be  acquired  as  against  one  who  formerly 
claimed  the  water  by  virtue  of  a  prior  appropriation,^  as  a  riparian 
owner,  3  as  a  purchaser,  or  as  against  one  who  originally  claimed  the 
right  to  the  water  by  prescription  itself,*  or  as  against  one  who  had 
acquired  the  right  to  the  water  by  any  other  method.  The  law  is 
so  generally  settled  upon  this  proposition  that  there  is  no  need  to 
cite  all  of  the  authorities  here,  therefore,  under  this  section,  we  will 
cite  but  a  few  of  the  leading  cases,  reserving  the  rest  for  the  various 
phases  of  the  question  discussed  in  the  succeeding  sections.  ^     The 

2  For  the  statutes  of  the  various  (Nev.),  81  Fed.  Eep.  73,  116;  Ander- 
States,  see  Part  XIV.  son  v.  Bassman  (Cal.),  140  Fed.  Eep. 

3  Patterson  v.  Ft.  Lyon  etc.  Co.,  36  14,  both  citing  Kinney  on  Irr.,  1st 
Colo.  175,  84  Pac.  Eep.  807.  Ed.,    Sees.     293,.  294,     297;     Oregon 

1  For  the  elements  constituting  ad-  Const.  Co.  v.  Allen  D.  Co.,  41  Ore. 
verse  user,  see  Sees.  1048-1054.  209,   69   Pac.   Eep.   455,   93   Am.   St. 

2  For  prescription  as  against  an  ap-  Eep.  709;  Montecito  etc.  Co.  v.  Santa 
propriator,  see  See.  1038.  Barbara,   144  Cal.  578,  594,   77  Pac. 

3  For  prescription  as  against  a  ri-  Eep.  1113;  Id.,  51  Cal.  377,  90  Pac. 
parian  owner,  see  Sees.  1039,  1040.  Eep.  935;   Crandall  v.  Woods,  8  Cal. 

4  See  See.  1042.  136,   1   Morr.   Min.   Eep.   604;    Union 
6  Union  M.  &  M.  Co.  T.  Dangberg      Water  Co.  v.  Crary,  25  Cal.  504,  85 
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converse  of  the  proposition  is  that  the  right  to  the  use  of  the  water 
which  is  acquired  by  prescription  by  one  party  as  against  another 
is  correspondingly  lost  by  the  latter.^  A  water  right  may  be  ac- 
quired by  or  against  a  corporation  by  this  means  J  In  certain  juris- 
dictions the  adverse  right  ynU.  run  against  a  State.^  Two  or  more 
may  acquire  separate  rights  by  prescription  at  the  same  time  against 
a  common  owner.  ^    Not  only  may  a  right  to  the  use  of  water  be 


Am.  Dec.  145,  1  Morr.  Min.  Bep.  196; 
Boynton  v.  Longley,  19  Nev.  69,  6 
Pac.  Bep.  437,  3  Am.  St.  Bep.  781; 
Smith  V.  Logan,  18  Nbt.  140,  1  Pao. 
Bep.  678;  Hall  v.  Blackman,  8  Idaho 
272,  68  Pac.  Bep.  19;  Center  Cr.  etc. 
Co.  T.  Lindsay,  21  Utah  192,  60  Pac. 
Rep.  559;  Smith  v.  North  Canyon  "W. 
Co.,  16  Utah  194,  52  Pac.  Bep.  283; 
Trambley  v.  Luterman,  6  N.  M.  15, 
27  Pac.  Bep.  312;  Baker  v.  Brown, 
55  Tex.  377;  Mud  Cr.  Irr.  Co.  v.  Vi- 
vian, 74  Tex.  170,  11  S.  W.  Bep.  1078; 
Egan  V.  Estrada,  6  Ariz.  248,  56  Pae. 
Bep.  721;  Meng  v.  Coffey,  67  Neb. 
500,  93  N.  W.  Bep.  713,  60  L.  B.  A. 
910,  108  Am.  St.  Bep.  697. 

The  use  must  continue  for  the  full 
time  prescribed  by  the  statute.  Moss 
T.  Bose,  27  Ore.  595,  41  Pac  Bep.  666, 
50  Am.  St.  Bep.  743;  Smith  v.  Green, 
109  Cal.  228,  41  Pae.  Bep.  1022; 
Smith  V.  Hawkins,  120  Cal.  86,  52 
Pac.  Bep.  139,  19  Morr.  Min.  Bep. 
243;  Bashore  v.  Mooney,  4  Cal.  App. 
276,  87  Pac.  Bep.  553;  Gallagher  v. 
Monteeito  etc.  Co.,  lOl  Cal.  242,  35 
Pae.  Bep.  770;  Faulkner  v.  Bondoni, 
104  Cal.  140,  37  Pac.  Bep.  883;  Hi- 
guera  v.  Del  Ponte,  4,  Cal.  App.  13,  88 
Pac.  Bep.  808. 

6  The  right  of  the  first  appropria- 
toT  may  be  lost,  in  whole  or  in  some 
limited  portions,  by  the  adverse  pos- 
session of  another."  State  v.  Quan- 
tie,  37  Mont.  32,  94  Pae.  Bep.  499. 

One  who  has  acquired  rights  by  ap- 
propriation  may   lose    them    through 


the  adverse  user  of  another.  Davis  v. 
Gale,  32  Cal.  26,  91  Am.  Dee.  554,  4 
Morr.  Min.  Bep.  604. 

The  right  may  be  extinguished  by 
prescription.  Alta  etc.  Co.  v.  Han- 
cock, 85  Cal.  219,  24  Pac.  Bep.  645, 
20  Am.  St.  Bep.  217. 

See,  also.  Cox  v.  Clough,  70  Cal. 
345,  11  Pao.  Bep.  732. 

7  "  In  this  State  a  corporation 's  title 
to  water  either  by  appropriation  or 
prescription  has  been  recognized  and 
upheld  from  the  very  earliest  day." 
Monteeito  etc.  Co.  v.  City  of  Santa 
Barbara,  144  Cal.  578,  77  Pae.  Bep. 
1113;  Id.,  51  Cal.  377,  90  Pac.  Bep. 
935. 

For  rights  of  corporations  to  acquire 
water  rights,  see  See.  684;  Wood  v. 
Etiwanda  W.  Co.,  122  Cal.  152,  54 
Pae.  Bep.  726. 

It  may  be  acquired  against  a  rail- 
road company.  Jatunn  v.  Smith,  95 
Cal.  154,  30  Pac.  Bep.  200;  Gallagher 
v.  Monteeito  etc.  Co.,  101  Cal.  245, 
35  Pac.  Bep.  770. 

8  State  V.  Quantie,  37  Mont.  32,  94 
Pac.  Bep.  499;  Wattier  v.  Miller,  11 
Ore.  329,  8  Pae.  Bep.  354;  Topping  v. 
Cohn,  71  Neb.  559,  99  N.  W.  Bep.  372. 

9  Abbott  V.  Pond,  142  Cal.  393,  76 
Pac.  Bep.  60;  Collins  v.  Gray,  3  Cal. 
App.  723,  86  Pac.  Bep.  983. 

In  a  recent  case  decided  by  the  Sn- 
.preme  Court  of  Oregon,  it  was  held 
that  to  entitle  the  parties  or  privies 
to  an  agreement  relinquishing  and  ap- 
portioning water  rights,  to  afterwards 
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acquired  by  prescription,  but  under  certain  circumstances  and  to 
a  certain  extent  it  is  held  that  the  right  to  pollute  the  waters  of  a 
stream  may  be  so  acquired.  This  subject,  however,  we  will  discuss 
in  another  portion  of  this  work.i" 

A  water  right  and  ditch  right  are  independent  rights,  and  may  be 
acquired  separate  and  apart  from  each  other.  Therefore,  it  is  held 
that  even  if  the  one  claiming  the  prescriptive  right  to  a  ditch  does 
not  own  a  water  right,  his  claim  may  be  maintained.  ^^ 

§  1037.  Distinction  between  acquisition  of  rights  by  prescrip- 
tion and  by  appropriation — Can  be  no  prescription  against  United 
States. — There  is  a  decided  distinction  between  the  acquisition  of 
rights  to  the  use  of  water  and  rights  of  way  for  ditches  and  canals 
for  the  utilization  of  the  same  by  appropriation  under  the  Arid 
Eegion  Doctrine  and  the  acquisition  of  the  same  rights  by  prescrip- 
tion. In  the  first  place,  a  prescriptive  right  can  not  be  acquired 
against  the  United  States,  no  matter  how  long  the  possession  and 
user,i  while,  upon  the  other  hand,  a  right  by  appropriation  may  be 
acquired  against  the  United  States.^  Hence,  if  the  title  to  the 
water,  or  to  other  property  claimed,  was  in  the  Government  any 
part  of  the  period  of  time  prescribed  by  the  statute  of  lim- 
itations of  the  State  wherein  the  rights  are  claimed,  no  pre- 
scriptive right  can  be  acquired.^     It  therefore  follows  that  before 

claim  sueh  rights  by  adverse  user,  each  176,  Ped.  Cas.  No.  14,371,  8  Morr.  Min. 

"must  show  some  aflSrmative  act  on  Eep.  90;  Smith  v.  Hawkins,  110  Cal. 

his  part  under  claim  of  right,  open,  122,   42   Pae.   Eep.   453;    Mathews   v. 

notorious,  and  exclusive  in  its  charae-  Ferrea,  45  Cal.  51;  Jatunn  v.  Smith, 

ter,  amounting  to  such  an  invasion  of  95  Cal.  154,  30  Pac.  Eep.  200;  Wilkins 

the  other's  title  as  would  furnish  a  v.  McCue,  46  Cal.  656. 

cause  of  action  in  favor  of  the  latter. ' '  2  For  the  Arid  Eegion  Doctrine  of 

Cantrall  v.  Sterling  Min.  Co., Ore.  appropriation,  see  Chap.  31,  Sees.  585- 

,  122  Pac.  Eep.  42.  594. 

10  For  the  pollution  of  waters,  see  3  "  Prescription  or  adverse  user  will 
Sees.  1129-1147.  not  mature  into  a  title  as  against  the 

11  McDonnell  v.  Huffine, Mont.  United   States,   and   that   it   wUl   not 

120  Pae.  Eep.  792.  avail  as  a  defense  unless  the  user  has 

1  Morris  V.  TJ.  S.,  174  V.  8.  196,  43  been  adverse  for  the  requisite  period 

L.   Ed.   946,   19    Sup.   Ct.   Eep.   649;  after   the   title   has   passed   from  the 

Vansickle  v.  Haines,  7  Nev.   249,   15  United  Statfes."     Mathews  v.  Ferrea, 

Morr.    Min.    Eep.    201;     Wattier    v.  45  Cal.  51. 

Miller,  11  Ore.  329,  8  Pae.  Eep.  354;  See,  also,  Jatunn  v.  Smith,  95  Cal. 

Union  M.  &  M.  Ce.  v.  Ferris,  2  Sawy.  154,  30  Pae.  Eep.  200;  Smith  v.  Haw- 
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such  a  right  can  be  acquired  by  prescription,  and  even  before  the 
statute  of  limitations  can  begin  to  run  against  the  right,  the  title 
to  the  property  thus  claimed  must  have  previously  passed  from  the 
United  States,  and  have  vested  in  some  individual,  or  corporation, 
or  in  some  State,*  county,  or  municipality.  Again,  in  order  to 
finally  consummate  a  right  by  appropriation,  no  specific  time  is 
required.  After  the  first  steps  have  been  legally  taken,  what  is 
known  as  a  reasonable  time  is  allbwed  for  the  final  consummation 
of  the  right.  What  is  a  reasonable  time  is  dependent  upon  the 
particular  circumstances  of  each  case.  It  may  be  a  month,  a  year, 
or,  ih  some  cases,  a  number  of  years,  depending  upon  the  magnitude 
of  the  enterprise  and  the  difflculties  encountered.^  Upon  the  other 
hand,  the  adverse  possession  and  use  of  a  right  acquired  by  prescrip- 
tion must  be  at  least  for  the  period  of  time  prescribed  by  the  statute 
within  which  actions  may  be  commenced  for  the  recovery  of  real 
property  in  the  jurisdiction  where  the  right  is  claimed.^    Where, 


kins,  110  Cal.  122,  42  Pac.  Sep.  453; 
Wilkins  v.  McCue,  46  Cal.  656;  State 
V.  Quantic,  37  Mont.  32,  94  Pac.  Eep. 
491;  Vansickle  v.  Haines,  7  Nev.  249, 
15  Morr.  Min.  Bep.  201 ;  Wood  v.  Eti- 
wanda  W.  Co.,  122  Cal.  152,  54  Pac. 
Eep.  726;  Union  M.  &  M.  Co.  t.  Fer- 
ris, 2  Sawy.  176,  Fed.  Cas.  No.  14,371, 
8  Morr.  Min.  Eep.  90;  Wattier  t. 
Miller,  11  Ore.  329,  8  Pac.  Eep.  354, 
where  it  was  held  that  the  owner  of  a 
mill  dam  could  not  acquire  a  right 
by  prescription  to  overflow  adjoining 
lands  while  they  belong  to  the  United 
States. 

Where  lands  and  waters  are  owned 
by  the  Government  in  trust  for  public 
purposes,  and  are  withheld  from  sale 
by  the  Land  Department,  without  any 
renunciation  of,  or  failure  to  exercise, 
jurisdiction  or  control  over  them,  an 
adverse  possession,  however  long  con- 
tinued, wiU  not  create  title.  Morris  v. 
United  States,  174  U.  S.  196,  43  h. 
Ed.  946,  19  Sup.  Ct.  Eep.  649. 

4  That  a  right  by  prescription  may 
be  acquired  against  a  State,  see  State  ' 


V.  Quantic,  37  Mont.  32,  94  Pac.  Eep. 
491. 

5  For  the  consummation  of  a  water 
right  by  appropriation,  see  Sees.  725- 
728. 

As  to  what  constitutes  a  reasonable' 
time  for  the  consummation,  see  Sees. 
735-741. 

6  As  stated  by  the  Supreme  Court  of 
California :  ' '  The  difEerenees  are  two- 
fold. A  prescriptive  right  could  not 
be  acquired  against  the  United  States, 
and  can  be  acquired  only  by  one  claim- 
ant against  another  private  individual. 
Again,  such  an  appropriation  does  not 
necessitate  use  for  any  given  length 
of  time,  while  time  and  adverse  use 
are  essential  elements  to  the  perfection 
of  a  prescriptive  right.  One  who 
claims  a  right  by  prescription  must  use 
the  water  continuously,  uninterrupt- 
edly, and  adversely  for  a  period  of  at 
least  five  years,  after  which  time  the 
law  will  conclusively  presume  an  ante- 
cedent grant  to  Mm  of  his  asserted 
right."  Smith  f.  Hawkins,  110  Cal. 
122,  42  Pac.  Eep.  453. 
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however,  the  legal  title  to  the  land  is  granted  by  Act  of  Congress, 
the  title  of  the  land  is  as  effectively  divested  as  it  would  be  by  the 
issuance  of  patent  therefor  by  the  executive  department,  under 
authority  of  law,  and  such  land  then  becomes  subject  to  the  limita- 
tion laws  of  the  State  in  which  it  is  situate,  and  adverse  possession 
thereof  after  the  date  of  such  grant  for  the  requisite  period  will 
ripen  into  a  legal  title  in  favor  of  the  adverse  claimant,  and  the 
effect  of  such  possession  is  not  interrupted  or  defeated  by  the  sub- 
sequent issuance  of  a  patent  therefor  in  pursuance  of  such  Act  of 
Congress  J 

The  theory  of  this  rule  is  that  the  title  to  the  land  in  question 
has  passed  from  the  United  States  to  the  grantee,  although  the 
patent  for  the  same  had  not  been  issued.  The  same  rule  should  also 
be  applied  to  the  lands  of  settlers  who  have  fully  complied  with  the 
law,  as  far  as  their  entries  are  concerned,  and  their  title  is  ready 
for  patent,  but  which  has  not  been  issued. 

§  1038.  Water  rights — ^Prescription  as  against  rights  of  appro^ 
priators. — ^By  the  law  of  prescription  there  may  be  acquired  a 
permanent  water  right  as  against  the  rights  of  an  appropriator  who 
originally  acquired  the  same  by  an  appropriation  under  the  Arid 
Region  Doctrine  of  appropriation.^  It  consequently  follows  that 
the  rights  of  an  appropriator  may  be  lost  in  whole,  or  in  part,  by 
the  adverse  possession  and  the  user  of  the  water  by  another  amount- 
ing to  prescription.2  And  when  such  a  person  has  complied  with 
aU  of  the  essentials  necessary,  and  has  had  the  continued,  open, 
notorious,  exclusive,  uninterrupted,  and  adverse  use  and  enjoyment 
of  the  waters,  and  under  a  claim  of  right,  for  at  least  the 
period  of  time  prescribed  by  the  statute  of  the  State  where 
the  right  is  claimed  for  the  commencement  of  actions  for  the  re- 

"We  think  the  Attorney  General  521,  22  L.  Ed.  606;  Longlois  v.  Craw- 
overlooks  the  fact  that  there  is  a  dis-  ford,  59  Mo.  456;  Peting  v.  De  Loire, 
tinction  between  the  acquisition  of  a  71  Mo.  1. 

water  right  by  appropriation  and  the  l  For  the  Arid  Region  Doctrine,  see 

acquisition  of  such  right  by  prescrip-  Sees.  585-594. 

tion."      State   v.    Quantic,    37    Mont.  For  the  appropriation  of  water,  see 

32,  94  Pac.  Rep.  491.  Sees.  706-732. 

7  Jatunn  v.  Smith,  95  Cal.  154,  30  2  For  the  essential  requisites  to  ac- 

Pac.  Eep.  200 ;  Wood  v.  Btiwanda  W.  quire  a  right  by  prescription,  see  Sees. 

Co.,  122  Cal.  152,  54  Pac.  Eep.  726;  1048-1054. 
Langdeau  v.  Haines,  88  XT.  S.  21  Wall. 
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covery  of  real  property,  the  law  will  presume  a  grant  of  the  right  so 
held  and  enjoyed  by  him.^    And  so  far  as  the  right  by  prescription 


3  Union  M.  &  M.  Co.  t.  Dangberg, 
81  Fed.  Eep.  73,  92;  Anderson  v. 
Bassman,  140  Fed.  Eep.  14;  Wimer 
V.  Simons,  27  Ore.  1,  39  Pac.  Eep. 
6,  50  Am.  St.  Eep.  685;  Smith  v. 
North  Canyon  W.  Co.,  16  Utah  194,  52» 
Pac.  Eep.  283;  Carson  v.  Hayes,  39 
Ore.  79,  65  Pae.  Eep.  814;  all  citing 
Kinney  on  Irrigation,  1st  Ed.,  Sec. 
294. 

The  rights  of  the  locators  of  a 
ditch  for  irrigation  to  the  use  of 
water  after  supplying  prior  appropri- 
ators  are  lost  by  permitting  the  ex- 
clusive possession,  management,  and 
beneficial  use  of  the  waste-water  ditch 
to  be  enjoyed  during  the  season  of 
irrigation  for  more  than  the  statutory 
Jieriod  of  limitation  as  a  part  of  the 
older  system,  without  any  use  of  wa- 
ter therefrom  by  such  locators  except 
what  is  distributed  to  them  by  \drtue 
of  their  ownership  of  shares  in  the 
older  ditch.  Hewitt  v.  Story,  64  Fed. 
Eep.  510,  12  C.  C.  A.  250,  29  U.  S. 
App.  155,  30  L.  E.  A.  265;  Id.,  51 
Fed.  Eep.  101. 

The  open,  notorious,  exclusive,  and 
adverse  use  of  water  from  a  stream 
for  a  period  of  five  years  establishes 
title  in  the  user.  Smith  v.  Green,  109 
Cal.  228,  41  Pac-  Eep.  1022. 

The  adverse  user  must  continue  for 
the  full  period  prescribed  by  the 
statute.  Moss  v.  Eose,  27  Ore.  595,  41 
Pac.  Eep.  666,  50  Am.  St.  Eep.  743. 

See,  also,  Higuera  v.  Del  Ponte,  4 
Cal.  App.  13,  88  Pac.  Eep.  808 ;  Union 
W.  Co.  V.  Crary,  25  Cal.  504,  85  Am. 
Dec.  145,  1  Morr.  Min.  Eep.  196;  Da- 
vis V.  Gale,  32  Cal.  26,  91  Am.  Dec. 
554,  4  Morr.  Min.  Eep.  604;  Ameri- 
can etc.  Co.  V.  Bradford,  27  Cal.  360, 
15    Morr.    Min.   Eep.    190;    Smith   v. 


Logan,  18  Nev.  149,  1  Pac.  Eep.'  678 ; 
Evans  v.  Eoss,  67  Cal.  19,  8  Pac.  Eep. 
88;  Dodge  v.  Marden,  7  Ore.  456; 
Dorr  V.  Hammond,  7  Colo.  79,  1  Pac. 
Eep.  693;  Cave  v.  Crafts,  53  Cal.  135; 
Cox  V.  Clough,  70  Cal.  345,  11  Pac. 
Eep.  732;  Huston  v.  Bybee,  17  Ore. 
140,  20  Pac.  Eep.  51,  2  L.  E.  A.  568; 
Los  Angeles  v.  Baldwin,  53  Cal.  469; 
Chauvet  v.  Hill,  93  Cal.  407,  28  Pae. 
Eep.  1066;  Gallagher  v.  Montecito 
etc.  Co.,  101  Cal.  245,  35  Pac.  Eep. 
770;  State  v.  Quantie,  37  Mont.  32,  94 
Pac.  Eep.  491;  Coonradt  v.  Hill,  79 
Cal.  593,  21  Pac.  Eep.  1099;  Monte- 
cito etc.-  Co.  V.  Santa  Barbara,  144 
Cal.  578,  77  Pac.  Eep.  1113;  Id.,  51 
Cal.  377,  90  Pae.  Eep.  935;  Bashore 
V.  Mooney,  4  Cal.  App.  276,  87  Pac. 
Eep.  553;  Smith  v.  Hawkins,  120  Cal. 
86,  52  Pae.  Eep.  139,  19  Morr.  Min. 
Eep.  243;  Spargur  v.  Heard,  90  Cal. 
221,  27  Pac.  Eep.  198;  Trambly  v. 
Luterman,  6  N.  M.  15,  27  Pae.  Eep. 
312;  BUss  V.  Grayson,  24  Nev.  422,  56 
Pac.  Eep.  231;  Hough  v.  Porter,  51 
Ore.  318,  95  Pae.  Eep.  732,  98  Pac. 
Eep.  1083,  102  Pac.  Eep.  728;  Gardi- 
ner V.  Wright,  49  Ore.  609,  91  Pae. 
Eep.  286;  Davis  v.  Chamberlain,  51 
Ore.  304,  98  Pac.  Eep.  154;  Strong  v. 
Baldwin,  154  Cal.  150,  97  Pac.  Eep. 
178,  129  Am.  St.  Eep.  141;  Gumsey 
V.  Antelope  Cr.  etc.  Co.,  6  Cal.  App. 
387,  92  Pac.  Eep.  326;  Duckworth  v. 
Watsonville  etc.  Co.,  150  Cal.  520,  89 
Pac.  Eep.  338;  Id.,  158  Cal.  206,  110 
Pae.  Eep.  927;  Hubbs  etc.  Co.  v.  Pio- 
neer W.  Co.,  148  Cal.  407,  83  Pac. 
Eep.  253;  Clark  v.  Ashley,  34  Colo. 
285,  82  Pac.  Eep.  588,  citing  Kinney 
on  Irr.,  1st  Ed.,  See.  256;  Palolo  Imp. 
Co.  V.  Wong  Quai,  15  Hawn.  555; 
Chessman  v.  Hale,  31  Mont.  577,  79 
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to  the  U3e  of  water  is  concerned,  it  is  immaterial  whether  the  party 
claiming  the  right  took  the  steps  necessary  to  acquire  the  right 
under  the  general  law  of  appropriation  or  in  accordance  with  the 
provisions  of  the  statute,  as  the  right  runs  against  the  party  who 
has  already  appropriated  the  water,  or  has  acquired  the  right  to  its 
use  in  some  other  manner.  The  actual  adverse  user  for  the  pre- 
scribed time  is  sufficient  to  acquire  the  right,  regardless  of  the  steps 
taien  by  the  claimant.*  However,  the  claim  of  the  rights  to  the 
use  of  water  acquired  by  prior  appropriation  and  adverse  possession 
are  not  inconsistent. ^  During  the  period  necessary  for  the  statute 
to  run  the  water  must  be  applied  to  some  beneficial  use  or  purpose 
by  the  one  claiming  the  adverse  title.  Otherwise  there  is  no  right  to 
it  which  can  become  the  basis  of  an  adverse  claim.®  The  right  to 
the  use  of  subterranean  waters  may  also  be  acquired  by  prescription. 


Pae.  Eep.  254,  68  L.  E.  A.  410;  City 
of  Santa  Cruz  v.  Enright,  95  Cal.  105, 
30  Pae.  Eep.  197 ;  Jatunn  y.  Smith,  95 
Cal.  154,  30  Pae.  Eep.  200;  Talbott 
T.  Butte  City  W.  Co.,  29  Mont.  17,  73 
Pae.  Eep.  1111;  Brosard  v.  Morgan,  7 
Idaho  215,  61  Pae.  Eep.  1031;  Fogarty 
V.  Fogarty,  129  Cal.  46,  61  Pae.  Eep. 
570;  Santa  Paula  Waterworks  v.  Pe- 
ralta,  113  Cal.  38,  45  Pae.  Eep.  168; 
Faulkner  v.  Eondoni,  104  Cal.  140,  37 
Pae.  Eep.  883;  Smith  v.  Duff,  39 
Mont.  382,  102  Pae.  Eep.  981,  133  Am. 
St.  Eep.  587;  Knight  v.  Cohen,  7  Cal. 
App.  43,  93  Pae.  Eep.  396;  McEae  v. 
SmaU,  48  Ore.  139,  85  Pae.  Eep.  503; 
Wutehumna  W.  Co.  t.  Eagle,  148  Cal. 
759,  84  Pae.  Eep.  162;  Pomona  etc. 
Co.  T.  San  Antonio  W.  Co.,  152  Cal. 
618,  93  Pae.  Eep.  881;  Ehodes  v. 
Barnes,  54  Wash.  145,  102  Pa«.  Eep. 
884. 

4  "  So  far  as  the  defenses  founded 
upon  the  statute  of  limitations  and 
equita.ble  estoppel  are  eoneerned,  it  is 
immaterial  whether  defendant  or  his 
grantors  made  an  appropriation  of  the 
waters  of  Clear  Creek  in  compliance 
with  the  code  requirements  as  to  post- 
117 — ^Kin.  on  Irr. 


ing  notices,  etc.,  or  not."  Coonradt 
T.  Hill,  79  Cal.  593,  21  Pae.  Eep.  1099. 
' '  Statutory  appropriation,  there- 
fore, is  not  necessary  to  prescription, 
but  it  gives  to  one  who  seeks  to  ac- 
quire a  right  by  prescription  this  ad- 
vantage, that  it  gives  to  prior  claim- 
ants notice  that  his  user  is  adverse, 
and  under  a  claim  of  right,  and  sets 
the  statute  in  motion  against  such 
prior  claimant."  Alta  etc.  Co.  v. 
Hancock,  85  Cal.  219,  24  Pao.  Eep. 
645,  20  Am.  St.  Eep.  217. 

5  Hough  v.  Porter,  51  Ore.  318,  95 
Pae.  Eep.  732,  98  Pae.  Eep.  1083,  102 
Pao.  Eep.  728;  Gardner  v.  Wright,  49 
Ore.  609,  632,  91  Pae.  Eep.  286 ;  Davis 
V.  Chamberlain,  51  Ore.  304,  98  Pao. 
Eep.  154. 

For  the  distinction  between  the  ac- 
quisition of  a,  water  right  by  appro- 
priation and  prescription,  see  Sec. 
1037. 

6  Where  one  relies  on  adverse  user 
as  the  basis  of  a  right  to  use  water 
for  irrigation,  the  burden  is  on  him 
to  show  conclusively  beneficial  use  for 
the  required  period.  Lavery  v.  Ar- 
nold, 36  Ore.  84,  57  Pao.  Eep.  900,  53 
Pao.  Eep.  524. 
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So,  where  a  party  sunk  several  wells  in  the  bed  of  a  stream  and  con- 
tinued to  use  the  water  adversely  for  more  than  the  statutory 
period,  it  was  recently  held  that  he  acquired  a  permanent  right, 
although  the  water  from  the  wells  caused  a  decrease  in  the  flow  of 
the  surface  stream  below  and  of  the  waters  formerly  used  by  appro- 
priators  belowJ  This,  however,  is  under  the  new  rule  as  to  per- 
colating waters  first  adopted  in  the  case  of  Katz  v.  Walkinshaw,* 
and  fully  discussed  in  another,  chapter  of  this  work.®  Under  the 
old  rule  no  prescriptive  right  could  be  acquired  to  subterranean 
waters  where  they  flowed  in  undefined  and  unknown  channels.^" 
But  where  they  flow  in  defined  and  known  channels,  a  prescriptive 
right  may  be  acquired  to  subterranean  waters  under  exactly  the 
same  rules  as  it  may  be  acquired  to  the  waters  of  surface  streams. 

§  1039.  Water  rights — Prescription  as  against  riparian  rights. — 
In  those  States  which  adhere  to  the  common  law  of  riparian  rights 
to  the  use.  of  the  waters  of  the  natural  streams,  by  the  owners  of 
riparian  lands,  ^  such  rights  can  not  be  lost  by  simply  the  failure  to 
use  the  water ;  ^  neither  can  they  be  lost  by  the  mere  appropriation 
of  the  water  by  another.^  However,  the  right  to  the  use  of  the 
water,  either  on  riparian  or  non-tiparian  lands,  may  be  acquired  by 
one  person,  and  to  the  same  extent  the  riparian  rights  of  others  may 

7  Hudson  V.  Dailey,  156  Cal.  617,  2  None  of  the  rights  of  a  riparian 
105  Pae.  Eep.  748.                                         proprietor  to  put  water  of  a  stream 

For  the  rights  in  subterranean  wa-  flowing  through  or  along  his  land  to  a 

ters,  see  Chaps.  59-62,  Sees.  1148-1211.  legitimate   use  is   lost   by  mere  non- 

8  141  Cal.  116,  70  Pae.  Eep.  663,  74  user.  Hargrave  v.  Cook,  108  Cal.  72, 
Pac.  Eep.  766,  64  L.  E.  A.  236,  99  Am.  41  Pae.  Eep.  18,  30  L.  E.  A.  390; 
St.  Eep.  35.  Bathgate  v.  Irvine,   126  Cal.  135,  58 

9  For  subterranean  waters,  see  Pae.  Eep.  442,  77  Am.  St.  Eep.  158; 
Chaps.  59-62,  Sees.  1148-1211.  Vernon  Irr.  Co.  v.  Los  Angeles,   106 

10  Hanson  v.  McCue,  42  Cal.  303,  Cal.  237,  39  Pae.  Eep.  762;  Heilbron 
10  Am.  Eep.  299 ;  Crescent  etc.  Co.  v.  v.  76  etc.  Co.,  80  Cal.  189,  22  Pac.  Eep. 
Silver  King  M.  Co.,  17  Utah  444,  54  62;  Walker  v.  Lillingston,  137  Cal. 
Pac.  Eep.  244,  70  Am.  St.  Eep.  810,  14  401,  70  Pac.  Eep.  282;  Lux  v.  Haggin, 
Utah  57,  45  Pac.  Eep.  1093.  69  Cal.  255,  4  Pac.  Eep.  919,  10  Pae. 

1  For   the    States    adhering   to    the  Eep.   674;    Stanford  v.  Felt,   71  Cal. 

common  law,  see  Sec.  507.  249,    16   Pac.   Eep.    900;    Whitney  v. 

For  the  common  law  right  to  the  use  Wheeler,  121  Mass.  396,  24  N.  E.  Eep. 

of  waters  of  streams,  see  Sees.  483-497.  774,  7  L.  E.  A.  613. 

For  irrigation  as  a  riparian  right,  3  For  appropriation  as  against   ri- 

see  Sees.  498-525.  parian  rights,  see  Sees.  810-823. 
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be  extinguished  by  adverse  user  amounting  to  prescription.*  The 
rules  of  law  governing  the  acquisition  of  a  right  by  prescription, 
and  the  elements  essential,  in  cases  of  this  nature,  are  similar  to 
those  governing  prescriptive  rights  as  against  prior  appropriators.^ 


4  As  against  riparian  owners,  one 
who  diverts  water  may  acquire  title 
by  prescription  in  the  same  time  nec- 
essary to  acquire  title  to  land  by  ad- 
verse possession.  Oregon  Cons.  Co.  v. 
AUen  D.  Co.,  41  Ore.  209,  69  Pao. 
Eep.  455,  93  Am.  St.  Eep.  701;  citing 
Eanney  on  Irr.,  1st  ed..  See.  295. 

"Actual  and  uninterrupted  use, 
however,  with  or  without  the  statutory 
appropriation,  if  adverse,  for  a  useful 
purpose,  and  under  a  claim  of  right, 
continued  for  the  period  prescribed 
by  the  statute  of  limitations,  gives  a 
prescriptive  right  which  will  extin- 
guish the  rights  of  a  riparian  propri- 
etor."  Alta  etc.  Co.  v.  Hancock,  85 
Cal.  219,  24  Pac.  Eep.  645,  20  Am.  St. 
Eep.  217. 

"It  is  the  settled  law  of  this  State 
that  the  right  to  take  water  from  a, 
stream,  as  against  riparian  owners, 
may  be  acquired  by  prescription." 
Arroyo  etc.  Co.  v.  Baldwin,  155  Cal. 
280,  100  Pac.  Eep.  874. 

See,  also,  Gallagher  v.  Montecito 
etc.  Co.,  101  Cal.  245,  35  Pac.  Eep. 
770 ;  Bathgate  v.  Irvine,  126  Cal.  135, 
58  Pac-.  Eep.  442,  77  Am.  St.  Eep. 
158 ;  Gardiner  v.  Wright,  49  Ore.  609, 
91  Pac.  Eep.  286;  Southern  Cal.  Inv. 
Co.  V.  WUshire,  144  Cal.  68,  77  Pac. 
Eep.  767;  Hall  v.  Carter,  33  Tex. 
Civ.  App.  230,  77  S.  W.  Eep.  19;  Dunn 
V.  Thomas,  69  Neb.  683,  96  N.  "W. 
Eep.  142;  Meng  v.  Coffey,  67  Neb. 
500,  93  N.  "W.  Eep.  713,  60  L.  E.  A. 
910,  108  Am.  St.  Eep.  697;  Hildreth. 
V.  Montecito  etc.  Co.,  139  Cal.  22,  72 
Pac.    Eep.    395;    FarweU   t.    Brisson, 

Wash.  ,  119  Pac.  Eep,  814; 

Mason  v.  Tearwood,  58  Wash.  276,  108 


Pac.  Eep.  608,  30  L.  E.  A.,  N.  S., 
1158;  Alhambra  etc.  Co.  v.  Eichard- 
Bon,  72  Cal.  598,  14  Pac.  Rep.  379; 
Coonradt  v.  Hill,  79  Cal.  593,  21  Pac. 
Eep.  1099;  Baker  v.  Brown,  55  Tex. 
377;  Clark  v.  Ashley,  34  Colo.  285,  82 
Pae.  Eep.  588,  citing  Kinney  on  Irr., 
1st  Ed.,  Sec.  295;  American  etc.  Co. 
V.  Bradford,  27  Cal.  360,  15  Morr. 
Min.  Eep.  190;  Crandall  v.  Woods,  8 
Cal.  136,  1  Morr.  Min.  Eep.  604; 
Thompson  v.  Pelton,  54  Cal.  547; 
Boynton  v.  Longley,  19  Nev.  69,  6  Pae. 
Eep.  437,  3  Am.  St.  Eep.  781;  TJnger 
V.  Mooney,  63  Cal.  586,  49  Am. 
Rep.  100;  Eioe  v.  Meiners,  136  Cal. 
292,  68  Pac.  Eep.  817;  Mud  Cr.  etc. 
Co.  V.  Vivian,  74  Tex.  170,  11  S.  W. 
Eep.  1078,  where  it  is  held  that  tha 
right  can  only  be  enforced  against 
riparian  proprietors  on  the  stream  be- 
low. 

See,  also,  Jordan  v.  Long,  22  S.  C. 
159;  Messenger's  Appeal,  109  Pa.  St. 
285,  4  Atl.  Eep.  162;  Faulkner  v. 
Rondoni,  104  Cal.  140,  37  Pac.  Eep. 
883 ;  Strong  v.  Baldwin,  154  Cal.  150, 
97  Pac.  Eep.  178,  129  Am.  St.  Eep. 
141;  Union  M.  &  M.  Co.  v.  Ferris, 
2  Sawy.  176,  Fed.  Cas.  No.  14,371,  8 
Morr.  Min.  Eep.  90;  Whitehair  v. 
Brown,  80  Kan.  297,  102  Pac.  Eep. 
783,  where  it  is  held  that,  where  a 
dam  across  a  stream  has  been  main- 
tained for  15  years — -the  period  of  lim- 
itations for  actions  to  determine  an 
interest  in  real  property — the  right  to 
its  continued  maintenance  can  not  or- 
dinarily be  assailed  by  upper  riparian 
land  owners. 

B  See  previous  section.  No.  1038. 

See,  also,  Oregon  Const.  Co.  v.  Allen 
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The  riparian  proprietor  against  whom  adverse  possession  is  held 
must  have  had  knowledge,  or  means  of  knowledge,  of  such  occupation 
and  claim  of  right.  The  appropriator  must  have  proof  of  posses- 
sion for  the  statutory  period  with  proof  of  an  adverse  claim  against 
the  proprietors,  or  his  plea  will  not  avail.^  And  in  order  to  establish 
a  right  by  prescription  the  acts  by  which  it  is  sought  to  establish 
it  must  operate  as  an  invasion  of  the  rights  of  all  of  the  riparian 
proprietors  upon  the  stream  haying  an  interest  in  the  natural  flow 
oi  the  water.  As  we  have  seen  in  previous  sections,^  the  rights  of 
all  of  the  riparian  proprietors  upon  a  stream  to  the  use  of  the 
water  flowing  therein  are  equal  or  correlative.  Therefore,  it  neces- 
sarily follows  that  the  invasion  of  the  rights  of  one  proprietor  will 
not  suffice  where  others  are  equally  interested  in  the  flow  of  the 
water.  The  enjoyment  of  the  water  relied  upon  by  the  claimant 
must  afford  ground  for  an  action  by  each  proprietor  against  whom 
the  right  is  sought.^  The  appropriation  of  considerable  quantities 
of  water  in  seasons  when  that  may  be  done,  without  sensible  injury 
to  the  lower  owners,  does  not  give  a  prescriptive  right  to  divert  the 
whole  stream  in  dryseasons.^    If  it  was  doubtful  whether  the  use 


D.  Co.,  41  Ore.  209,  69  Pae.  Eep.  455, 
93  Am.  St.  Eep.  701,  citing  Kinney  on 
Irr.,  1st  Ed.,  See.  295. 

For  the  elements  essential  to  enter 
into  a  prescriptive  right,  see  Sees. 
1048-1054. 

6  Clark  V.  Ashley,  34  Colo.  285,  82 
Pac.  Eep.  588,  quoting  from  Kinney 
on  Irr.,  1st  Ed.,  See.  295;  Greer  v. 
Tripp,  56  Cal.  209;  Osborne  v.  Clark, 
60  Cal.  622;  Shells  v.  Haley,  61  Cal. 
157;  Farris  v.  Merritt,  63  Cal.  119; 
Union  "W.  Co.  v.  Creary,  25  Cal.  504, 
85  Am.  Dec.  145,  1  Morr.  Min.  Eep. 
196;  American  etc.  Co.  v.  Bradford, 
27  Cal.  360,  15  Morr.  Min.  Eep.  190. 

7  See  Sees.  483-497,  513. 

8  For  the  equal  rights  of  riparian 
proprietors  to  the  use  of  the  water, 
see  Sees.  483-497;  Anaheim  W.  Co.  v. 
Semi-Tropic  W.  Co.,  64  Cal.  185,  80 
Cal.  181,  30  Pac.  Eep.  623 ;  Union  M. 
&  M.  Co.  V.  Ferris,  2  Sawy.  176,  Fed. 
Cas.   No.   14,371,  8  Morr.  Min.   Eep. 


\90;  Grigsby  v.  Clear  Lake  W.  Co.,  40 
Cal.  396. 

9  Meng  V.  Coffey,  67  Neb.  500,  93 
N.  W.  Eep.  713,  60  L.  E.  A.  910,  108 
Am.  St.  Eep.  697. 

A  lower  riparian  owner  who  is  not 
injured  by  the  diversion  of  flood  wa- 
ters above  his  laud  can  not  restrain 
such  diversion  as  there  is  no  invasion 
of  his  rights.  Fifield  v.  Spring  Val- 
ley W.  Co„  130  Cal.  552,  62  Pao.  Eep. 
1054;  Clark  v.  AUaman,  71  Kan.  206, 
80  Pao.  Eep.  571,  70  L.  E.  A.  971; 
Edgar  v.  Stevenson,  70  Cal.  286,  11 
Pae.  Eep.  704;  Heilbron  v.  76  .Land 
&  W.  Co.,  80  Cal.  189,  22  Pac.  Eep. 
62;  Modoe  etc.  Co.  v.  Booth,  102  Cal. 
151,  36  Pac.  Eep.  431;  North  Pow- 
der Mill  Co.  V.  Coughanour,  34  Ore. 
9,  54  Pac.  Eep.  223;  Boyce  v.  Cup- 
per, 37  Ore.  256,  61  Pac.  Eep.  642; 
Crawford  v.  Hathaway  (Hall),  67 
Neb.  325,  93  N.  W.  Eep.  781,  60  L.  E. 
A.  889,  108  Am.  St.  Eep.  647,  hold- 
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was  adverse,  or  not  known  to  the  owner,  or  interrupted,  the  claim 
of  prescription  can  not  avaiL^o 

§  1040.  Water  rights — Special  rights  acquired  by  one  proprie- 
tor as  against  the  others. — By  the  means  of  adverse  user  of  the 
waters  of  a  stream -by  one  riparian  proprietor  thereon,  he  may 
acquire  as  against  all  the  other  proprietors  upon  the  same  stream 
special  rights  to  the  use  of  the  water  other  and  greater  than  the 
law  confers  upon  him  simply  as  such  riparian  owner.  The  law 
may  be  considered  as  settled  that  the  right  to  the  use  of  water  in  a 
particular  manner  and  in  excess  of  his  natural  common  law  rights 
may  be  acquired  by  one  owner  as  against  aU  the  other  owners  whose 
rights  are  infringed  upon  thereby  by  prescription.  But  as  every 
riparian  owner  has  an  equal  right  to  the  use  of  the  water  as  it  flows 
by  or  through  his  property,^  and  as  no  rights  to  use  an  excess 
amount  of  the  water  is  gained  by  the  mere  appropriation  or  prior 
use  of  the  water  as  against  the  other  riparian  owners  upon  the  same 
stream,  in  order  to  acquire  the  right  by  prescription  aU  the  elements 
must  enter  into  the  right  necessary  and  essential  for  the  acquisition 
of  other  classes  of  property  by  the  same  title.^    As  was  said 

ing:      "Where   it   appears    that    de-  Sawday,    153   Cal.   86,   94   Pae.   Rep. 

fendant's   use     of    the    water    of   a  424. 

stream    for    irrigation    purposes    was  10  American  etc.  Co.  v.  Bradford,  27 

not  so  extensive  as  to  render  the  water  Cal.   360,    15   Morr.   Min.    Rep.    190 ; 

supply  of  plaintiff,  a  lower  riparian  Huston  v.  Bybee,  17  Ore.  140,  20  Pae. 

owner,  insufficient,  such  a  use  by  de-  Eep.  51,  2  L.  B.  A.  568. 

f endaut  is  not  so  adverse  to  plaintiff 's  1  For  rights  of  riparian  owners  to 

right  as  to  form  a  basis  for  a  claim  use  the  water,  see  Sees.  483-525. 

of  title  by  adverse  user. ' '  2  Blanchard    v.     Baker,    8     Greenl. 

In  a  recent  case  in  California,  the  (Me.)  253,  23  Am.  Deo.  504;  Baker  v. 

Court,  in  reaffirming  the  doctrine  of  Brown,  55  Tex.  377 ;  Mitchell  v.  Parks, 

riparian  rights  in  that  State,  held  that,  26   Ind.  363 ;   Hazard  v.  Robinson,  3 

in  an  action  to  enjoin  the  diversion  of  Mason  272,  Fed.  Cas.  No.  6,281 ;  Bul- 

water    from    a    stream    from    which  len  v.  Runnels,  2  N.  H.   255,  9  Am. 

plaintiffs  irrigate,  a  finding  that  plain-  Deo.  55;   Clark  v.  AUaman,  71  Kan. 

tiffs' land  had  been  irrigated  from  the  206,   80  Pao.  Rep.   571,  70  L.  R.  A. 

stream  for  25  years  was  immaterial,  971;  Watkins  L.  Co.  v.  Clements,  98 

since  plaintiffs  ate  entitled  to  have  the  Tex.  578,  86  S.  W.  Rep.  733,  70  L.  R. 

stream  continue  in  its  customary  flow,  A.  964,  107  Am.  St.  Eep.  673;  Hall  v. 

subject    to     the    reasonable    use   by  Carter,  33  Tex.  Civ.  App.  230,  77  S. 

other    riparian    owners.     Huffner    v.  W.  Eep.  19. 
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in  a  recent  Nebraska  ease:^  A  riparian  proprietor  "may,  by 
prescription,  acquire  a  right  beyond  that  which  the  common  law 
would  give  him,  but  he  gets  this  right  only  by  adverse  user. ' '  * 
This  was  true  also  under  the  Mexican  and  Spanish  law,  and 
a  private  right  to  the  exclusive  use  of  the  waters  of  a  stream 
could  be  acquired  by  prescription  or  by  the  compliance  with 
established  conditions.^  And,  in  general,  it  may  be  said  that  one 
riparian  proprietor  may  acquii^  such  rights  by  remaining  in  the 
peaceable,  continuous,  uninterrupted,  actual,  open,  notorious,  and 
exclusive  use  of  the  water  for  the  period  required  by  the  statutes 
as  against  the  rights  of  all  the  other  riparian  owners  whose  rights 
are  injuriously  affected  by  such  use,  even  to  the  extent  of  acquiring 
the  right  to  consume  the  entire  waters  of  the  stream.  And  where 
such  rights  have  once  been  acquired  by  prescription,  the  riparian 
owners  along  such  stream,  who  have  improved  their  property  with 
reference  to  the  change  in  conditions,  acquire  a  reciprocal  right  to 
have  the  artificial  conditions  remain  undisturbed.® 

The  effect  of  the  acquisition  of  title  by'  prescription  against  ri- 
parian rights  is  an  extinguishment  of  the  riparian  rights.'^ 

§  1041.  Riparian  rights — Right  to  receive  the  flow  of  the 
stream. — ^A  prescriptive  right  may  be  acquired  against  lower  ripa- 
rian owners  by  complying  with  the  requisite  essentials  for  acquiring 
such  rights.  1     Upon  the  other  hand,  owing  to  the  equal  rights  of 

3  Crawford  Co.  v.  Hathaway  (Hall),  84  Minn.  90,  86  N.  W.  Rep.  882,  54 
67  Neb.  325,  93  N.  W.  Eep.  781,  60  L.  E.  A.  473;  Pewaukee  v.  Savoy,  103 
L.  E.  A.  889,  108  Am.  St.  Eep.  647.  Wis.  371,  79  N.  W.  Eep.  436,  50  L.  E. 

4  "The  use  of  water  in  a  stream  in  A.  836,  74  Am.  St.  Eep.  859. 

a  particular  way  for  a  period  of  40  7  Alta  etc.  Co.  v.  Hancock,  85  Cal. 

years  is  evidence  of  the  right  to  eon-  219,    24   Pae.   Eep.   645,   20   Am.   St. 

tinue   such  use   perpetually,   unless  it  Eep.  217. 

can  be  shown  that  such  right  in  its  i  Montecito  Water  Co.  v.  Santa  Bai- 

ereation  related  only  to  temporary  use  bara,  144  Cal.  578,  77  Pac.  Kep.  1113; 

or  was  to  endure  for  a  limited  time. ' '  Id.,  51   Cal.  377,  90  Pac.   Kep.   935 ; 

In  Be  Water  Commissioners,  4  Edw.,  Heilbron  v.  Last   Chance  Water  Co., 

Chap.  545.  75  Cal.  117,  17  Pac.  Eep.  65;  Arroyo 

5  For  the  Mexican  and  Spanish  Ditch  Co.  v.  Baldwin,  155  Cal.  280, 
laws,  see  Sees.  570-584.  100  Pac.  Eep.  874;  Hough  v.  Porter, 

See,   also.   Lux  v.   Haggin,   69  Cal.  51   Ore.    318,    95   Pac.   Rep.    732,   98 

255,   4  Pac.   Eep.   919,   10   Pac.   Rep.  Pac.  Eep.   1083,   102   Pac.  Rep.   728; 

674.  Strong  v.  Baldwin,   154  Cal.   150,  97 

6  Kray  v.  Muggli,  77  Minn.  321,  79  Pac.  Rep.  178,  129  Am.  St.  Eep.  141. 
N.  W.  Eep.  964,  45  L.  E.  A.  218;  Id., 
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riparian  owners  to  the  use  of  the  waters  of  a  certain  stream,^  and 
that  under  the  common  law  their  rights  are  not  lost  by  the  non-use 
of  the  water,  it  is  held  that  a  lower  riparian  owner  can  not  acquire 
by  prescription  the  right  to  receive  tlje  water  of  the  stream  for 
some  extraordinary  use  of  the  water  in  excess  of  his  natural  rights 
as  against  the  upper  riparian  owners,  since  a  lower  use  in  no  way 
interferes  with  the  natural  flow  above,  and,  therefore,  there  is  no 
invasion  of  the  rights  above.  In  other  words,  it  is  held  that  there 
is  no  such  thing  as  a  prescriptive  right  of  a  lower  riparian  pro- 
prietor to  receive  the  waters  of  the  stream  as  against  the  upper 
owners.  3     The  theory  upon  which  the  authorities  hold  to  this  rule 


2  See  Sees.  483-497,  513. 

3  There  is  no  such  thing  as  a  pre- 
scriptive right  of  a  lower  riparian 
owner  to  receive  water  as  against  up- 
per owners.  Eeeeiving  the  full  flow 
of  a  stream  for  more  than  10  years 
does  not  give  a  prescriptive  right  that 
will  prevent  reasonable  use  of  its  wa- 
ters by  an  upper  owner.  Crawford  v. 
Hathaway  (Hall.),  67  Neb.  325,  93  N. 
W.  Eep.  781,  60  L.  E.  A.  889,  108  Am. 
St.  Eep.  647. 

Where  a  lower  riparian  proprietor 
takes  water  out  of  the  stream  at  a 
point  on  his  own  land,  and  uses  such 
water  only  as  the  upper  riparian  pro- 
prietor permits  to  pass  down,  he  can 
acquire  no  right  to  the  water  by  pre- 
scription, as  such  use  is  not  adverse 
in  the  sense  required  to  give  a  right 
by  prescription.  Bathgate  v.  Irvine, 
126  Cal.  135,  58  Pac.  Eep.  442,  77 
Am.  St.  Eep.  158. 

No  use  of  water  by  a  riparian  owner 
can  give  him  rights  by  adverse  user 
as  against  an  upper  owner.  Walker  v. 
Lillingston,  137  Cal.  401,  70  Pac.  Eep. 
282;  Harrington  v.  Demaris,  46  Ore. 
Ill,  77  Pac.  Eep.  603,  82  Pac.  Eep. 
14,  1  L.  E.  A.,  N.  S.,  756;  Cave  v. 
Tyler,  133  Cal.  566,  65  Pac.  Eep. 
1089;  Hargrave  v.  Cook,  108  Cal.  72, 
41  Pac.  Eep.  18,  30  L.  E.  A.  390;  Mud 


Or.  etc.  Co.  v.  Vivian,  74  Tex.  170,  11 
S.  W.  Eep.  1078 ;  Dunn  v.  Thomas,  69 
Neb.  683,  96  N.  W.  Eep.  142;  Clark  v. 
Allaman,  71  Kan.  206,  80  Pac.  Eep. 
571,  70  L.  E.  A.  971 ;  Beers  v.  Sharpe, 
44  Ore.  386,  75  Pac.  Eep.  717;  Bow- 
man V.  Bowman,  35  Ore.  279,  57  Pac. 
Eep.  546;  Perry  v.  Calkins,  159  Cal. 
175,  113  Pac.  Eep.  136;  Hudson  v. 
Dailey,  156  Cal.  617,  105  Pac.  Eep. 
748;  Walker 'v.  Lillingston,  137  Cal. 
401,  70  Pac.  Eep.  282. 

"And  in  case    the    party    against 
whom  such  adverse  user  is  asserted  is 
an  upper  riparian  owner,  it  is  difficult 
to   conceive  of  a  case  where  the  use 
of  the  water  by  a  lower  diversion  can 
be  adverse. ' '     Davis  v.  Chamberlain, 
51     Ore.    304,     98    Pac.    Eep.     154 
Chasemore  v.  Eichards,  7  H.  L.  Cas 
349,  29  L.  J.  Exch.  N.  S.  81,  5  Jur 
N.  S.  873,  7  Week.  Eep.  685;  affirm 
ing  2  Hurlst.  &  N.  168 ;  Stockport  Wa 
terworks  v.  Potter,  3  Hurlst.  &  C.  600 
10  Jur.  N.  S.  1005,  10  L.  T.  N.  S.  748 
affirmed   in   7   Hurlst.   &   N.    106,   31 
L.  J.  Exch.  N.  S.  9,  7  Jur.  N.  S.  880 
Hoy  V.  Steritt,  2  Watts  327,  27  Am, 
Dec.   313;   Pollitt  v.  Long,   58  Barb 
20;    Thurber  v.   Martin,  2  Gray  394, 
61  Am.  Dec.  468;  Hinckley  v.  Nicker 
son,  117  Mass.  213;  Gould  v.  Boston 
Duck  Co.,  13  Gray  442. 
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is  that  if  a  riparian  owner  diverts  water  wMch  otherwise  would 
flow  down  to  a  still  lower  owner,  that  use  is  adverse.  But,  upon 
the  other  hand,  the  water  which  comes  to  him  would  come  in  any 
ease,  and  there  is  nothing  adverse  to  any  one  in  merely  receiving 
it  that  could  be  said  to  give  a  prescriptive  right  enabling  him  to 
prevent  the  reasonable  use  of  the  water  by  an  upper  owner.*  In 
other  words,  if  no  wrong  is  done,  no  prescriptive  right  can  be  ac- 
quired.s  ^ 

But  we  have  seen  in  previous  sections  a  riparian  proprietor  may 
also  acquire  a  right  to  the  use  of  water  by  appropriation  under 
the  Arid  Eegion  Doctrine.^  An  appropriator  may  also  acquire  a 
right  by  prescription,  and  the  rights  to  the  use  of  water  ac- 
quired by  prior  appropriation  and  by  prescription  are  not  incon- 
sistent.'^ It  is  also  settled  in  the  "Western  States  and  Territories 
that  the  right  to  the  use  of  water  may  be  acquired  by  a  subsequent 
appropriator  as  against  the  rights  of  the  prior  appropriator  of  the 
waters  of  the  same  stream,  and  that,  too,  whether  or  not  he  diverted 
the  water  from  the  stream  either  above  or  below  the  points  where 
the  prior  appropriator  took  out  his  water.  In  other  words,  all 
water  which  is  not  appropriated  and  used  for  some  beneficial  use  or 
purpose  by  prior  appropriators  is  subject  to  appropriation  by  later 
comers.8  We  have  also  seen  in  another  portion  of  this  work  that  the 
common  law  rules  of  riparian  rights,  as  the  same  are  strictly  con- 
strued in  England  and  the  Eastern  States,  have  been  modified  in 
the  "Western  States  in  many  particulars,  owing  to  the  peculiar  arid 
conditions  existing  in  these  States  which  have  both  rules  of  law 
governing  waters — the  common  law  of  riparian  rights  and  the  Arid 
Eegion  Doctrine  of  appropriation.^     These  modifications  have  been 

4  Crawford  v.  Hathaway  (Hall),  67  Pao.  Eep.  728,  where  the  Court  said: 
Neb.  325,  93  N.  W.  Eep.  781,  60  L.  "Eights  to  the  use  of  water  acquired 
E.  A.  889,  108  Am.  St.  Eep.  647.  hj   prior   appropriation    and   adverse 

5  See,  also,  Smith  v.  Dufif,  39  Mont,  possession  are  not  inconsistent. ' ' 
S81,  102  Pac.  Eep.  984,  133  Am.  St.  See,   also,   Gardiner   v.   Wright,   49 
Eep.  587;   Egan  v.   Estrada,   6  Ariz.  Ore.  609,  91  Pae.  Eep.  286;  Davis  v. 
248,  56  Pac.  Eep.  721 ;  Meng  v.  Cof-  Chamberlain,  51  Ore.  304,  98  Pac.  Eep. 
fey,  67  Neb.  500,  93  N.  W.  Eep.  713,    .  154. 

60  L.  E.  A.  910,  108  Am.  St.  Eep.  8  For  the  rights  of  subsequent  ap- 

697.  propriators,  see  Sees.  783-786. 

6  See  Sec.  519.  ^  8  For  these   States,   see   Sees.   507, 

7  Hough  V.  Porter,  51  Ore.  318,  95  621. 

Pae.  Eep.  732,  98  Pao.  Eep.  1083,  102  For  tie  modifications  of  the  com- 
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made  with  the  view  of  making  the  small  amount  of  water  which 
we  have  here  go  as  far  as  possible,  and  doing  the  greatest  good  to 
the  greatest  number.  Now,  then,  while  fully  conceding  that  the 
"Western  authorities  in  the  States  which  have  both  rules  governing 
waters  hold  to  the  proposition  that  no  prescriptive  right  to  the  use 
of  water  can  be  gained  by  a  lower  riparian  owner  as  against  the 
rights  of  an  upper  owner,  even  if  the  upper  owner  does  not  use 
the  water,  or  can  not  use  it,  except  incidentally  by  letting  it  flow  by 
his  lands,  we  believe  the  law  to-  be  wrong,  especially  as  against  ap- 
propriators  of  the  water  below,  or  as  against  riparian  owners  who 
are  also  appropriators.  Yet  the  -California  cases  have  even  gone 
to  this  extent.^** 

These  cases  illustrate  in  a  vivid  manner  the  everlasting  and  irre- 
pressible conflict  between  the  common  law  rules  and  those  of  the 
Arid  Region  Doctrine  of  appropriation  in  those  States  which  have 
both  rules  governing  the  subject  of  waters.  In  the  States  where 
they  have  only  the  doctrine  of  appropriation,  the  question  does  not 
arise.  There,  where  a  person  has  made  a  valid  prior  appropriation  of 
a  definite  amount  of  water  for  any  beneficial  use  or  purpose,  he  can 
hold  his  right  as  against  all  later  comers,  either  above  or  below  him 
upon  the  stream  who  attempt  to  infringe  upon  it.  If  he  has  con- 
tinued the  user  of  the  water  adversely  as  against  the  rights  of 
others  upon  the  stream  for  the  period  of  time  prescribed  by  the 
statute  of  limitations,  he  may  also  claim  the  right  as  against  the  ap- 
propriators above  him,  by  prescription,  and  whether  or  not  their 
lands  happen  to  tbuch  upon  the  stream  itself,  and  that,  too,  without 

mon  law  of  riparian  rights,  see  Sees,  any  acts  of  appropriation  by  appel- 

509-517.  lant's  predecessors  at  a  lower  point 

For  irrigation  as  a  riparian  right,  upon  the  stream  can  defeat  respond- 

see  Sees.  498-525.  ent's  riparian  rights,  for  respondent's 

10  In  the  case   of  Bathgate  v.   Ir-  rights  have  not  been  invaded  by  any 

vine,  126  Cal.  135,  58  Pao.  Eep.  442,  act   of   the   lower   appropriator.     As 

77  Am..  St.  Eep.  158,  the  lower  ripa-  riparian  owner,  he  is   not  bound   to 

rian  owner  was  also  an  appropriator,  use  the  water,  or,  in  case  of  non-user, 

and  had  filed  his  notice  of  appropria-  lose  his  right  to  its  use." 
tipn  before  the  full  prescriptive  period  See,  also.  Cave  v.   Tyler,   133   Cal. 

had  run,  it  was  held  that  a  prescrip-  566,  65  Pae.  Eep.  1089;  Hargrave  v. 

tive  right  was  not  acquired.  Cook,  108  Cal.  72,  41  Pac.  Eep.   18, 

In  Walker  v.  Lillingston,  137  Cal.  30  L.  E.  A.  390;  Eogers  v.  Overacker, 

401,  70  Pao.  Eep.  282,  it  is  said:    "It  4  Cal.  App.  333,  87  Pac.  Eep.  1107. 
is  impossible  for  the  Court  to  see  how 
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some  ancient  saurian  lying  upon  the  bank  of  the  stream  invoking 
the  ruleof  the  common  law  that,  "as  a  riparian  owner,  he  is  not 
bound  to  use  the  water,  or,  in  case  of  non-user,  lose  his  right  to 
its  use."" 

§  1042.  Rights  acquired  by  prescription  may  be  lost  by  pr& 
sciiption — Extinguishment  of  rights. — It  makes  no  difference  how 
the  rights  were  originally  acquired  by  the  owner,  they  may  be  lost 
by  prescription.  Therefore,  rights  originally  acquired  by  prescrip- 
tion to  the  use  of  waters,  as  well  as  rights  of  way  for  ditches  and 
canals,  or  the  use  of  such  property,  may  also  be  lost  by  prescription. 
And,  therefore,  the  same  rule  which  operates  in  favor  of  an  adverse 
claim  for  a  water  right,  or  right  of  way  for  a  ditch  or  canal,  will 
also  operate  to  the  destruction  of  the  right.  So  where  adverse 
possession  of  the  right  of  way  is  maintained  by  the  owner  of  the 
land,  with  a  denial  of  the  right  in  the  ditch  owner,  the  right  to 
maintain  the  ditch  may  be  lost.^ 

An  easement  for  a  right  of  way  for  a  ditch  or  canal  may  also  be 
extinguished  by  a  conveyance  back  from  the  owner  thereof  to  the 
owner  of  the  land  through  which  the  ditch  runs.^  Again,,  it  may 
be  extinguished  by  a  purchase  and  conveyance  of  the  land  through 
which  the  right  of  way  runs  by  the  owner  of  the  easement.  The 
vesting  of  the  right  to  the  servitude  and  to  the  servient  tenement  in 
the  same  person  extinguishes  the  servitude,  as  the  two  estates  are 

11  Walker   v.   Lillingston,    137    Cal.  v.  Benson,  31  Me.  381,  52  Am.  Dec. 

401,  70  Pae.  Rep.  282.  618. 

"Even  if  these  plaintiffs  had  never  See,  also,  Sees.  1048-1054. 

made   any   use   of   the  water   flowing  But  where  a  person  had  acquired  a 

past  their  land,  they  had  the  right  to  prescriptive  right  to  maintain  a  flume 

have  it  continue  in  its  customary  flow,  across    an   irrigation    ditch   so   as   to 

subject  to  such  diminution  as  might  obstruct    the    flow    of    water    of    the 

result   from  reasonable   use  by   other  ditch,  a  promise  by  him  to  change  the 

riparian     proprietors."      Huffner    v.  construction  of  the  flume  so  as  not  to 

Sawday,    153    Cal.    86,    94   Pac.   Bep.  obstruct  the  flow  of   the  water   does 

424;   Perry  v.  Calkins,  159  Cal.  175,  not  destroy  his  right,,  and  make  him  a 

113  Pac.  Eep.  136.  mere  licensee.     Centerville  etc.  Co.  v. 

1  Strong  V.  Baldwin,  154  Cal.  150,  Sanger   Lum.   Co.,   140    Cal.   385,   73 

97  Pae.  Eep.  178,  129  Am.  St.  Eep.  Pac.  Eep.  1079. 

141 ;    Cannon    y.    Stockraon,    36    Cal.  2  For    the    sale    of    easements,    see 

535,  95  Am.  Dee.  205;  School  Dist.  etc.  Sees.  1003,  1004. 
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then  merged  in  the  same  person.^     Again,  it  may  be  lost  by  fore- 
closure and  sale  under  a  mortgage.* 


§  1043.  Water  rights — Prescription  as  against  any  other 
right. — It  makes  no  difference  as  to  how  the  right  to  water 
was  originally  acquired,  or  in  what  capacity  it  was  originally 
held,  rights  to  aU  or  a  part  of  the  water  may  be  ac- 
quired by  prescription.  Hence  it  follows  that  a  right  acquired 
by  prescription  may  be  lost  by  prescription.^  It  is  also 
important  to  note  in  this  connection  that  a  water  course,  al- 
though ar.tificial,  may  have  been  so  long  used  as  to  become  a  natural 
water  course  prescriptively.^  But  when  an  artificial  water  course 
is  made  solely  for  drainage,  from  mines  or  otherwise,  the  flow  of 
the  water  through  that  channel  is,  from  the  nature  of  the  case,  of  a 


8  Drake  v.  Russian  River  Land  Co., 
10  Gal.  654,  103  Pae.  Rep.  167;  Heil- 
bron  V.  Last  Chance  etc.  Co.,  75  Cal. 
117,  17  Pae.  Rep.  65. 

"No  easement  exists  so  long  as  the 
unity  of  possession  remains. ' '  Lamp- 
man  V.  Milks,  21  N.  Y.  505. 

4  Wykes  v.  City  of  Caldwell,  71  Kan. 
459,  80  Pae.  Rep.  941. 

1  Gardner  v.  Wright,  49  Ore.  609, 
91  Pao.  Rep.  286,  where  it  is  said: 
"After  the  title  by  such  possession 
has  become  complete,  no  interruptions 
were  of  any  avail  to  plaintiffs,  unless 
actual,  open,  exclusive,  continuous, 
and  adverse,  under  claim  of  ownership 
for  the  statutory  period."  Smith  v. 
Hawkins,  110  Cal.  122,  42  Pae.  Rep. 
453 ;  Los  Angeles  v.  Pomeroy,  125  Cal. 
420,  58  Pae.  Rep.  69. 

But  see  Strong  v.  Baldwin,  154  Cal. 
150,  97  Pae.  Bep.  178,  129  Am.  St. 
Rep.  141;  Bowers  v.  Hill,  1  Hodges 
334,  2  Scott  535,  5  L.  J.  C.  P.,  N.  S. 
77,  1  Bing.  N.  C.  339;  Johnston  v. 
Hyde,  33  N.  J.  Eq.  632;  Curtis  v. 
Jackson,  13  Mass.  507;  Hurd  v.  Cur- 
tis, 7  Mete.  94 ;  Williams  v.  Nelson,  23 
Pick.  141,  34  Am.  Dec.  45;   Day  v. 


Walden,  46  Mich.  575,  10  N.  W.  Rep. 
26 ;  Corning  v.  Gould,  16  "Wend.  531 
(N.  Y.);  Warren  v.  Syme,  7  W.  V. 
474;  Dyer  v.  Depui,  5  Wharton  (Psi.) 
584;  Bowen  v.  Team,  6  Rich.  (S.  C.) 
298,  90  Am.  Dee.  127. 

2  Sutcliffe  V.  Booth,  32  L.  J.  Q.  B., 
N.  S.,  136 ;  Nuttal  v.  Braeewell,  L.  R. 
2  Ex.  1;  Miner  v.  GUmour,  12  Moor. 
P.  C.  131,  7  Week.  Rep.  328,  14  Eng. 
Reprint  861;  Freeman  v.  Weeks,  45 
Mich.  335,  7  N.  W.  Rep.  904. 

See,  also,  Hough  v.  Porter,  51  Ore. 
318,  95  Pae.  Rep.  732,  98  Pae.  Rep. 
1083,  102  Pae.  Bep.  728;  Harrington 
V.  Demaris,  46  Ore.  Ill,  77  Pae.  Bep. 
603,  82  Pae.  Rep.  14,  1  L.  R.  A.,  N.  S., 
756;  Cottel  v.  Berry,  42  Ore.  593,  72 
Pae.  Bep.  584;  Murehie  v.  Gates,  78 
Me.  300,  4  Atl.  Bep.  698 ;  Reading  v. 
Althouse,  93  Pa.  St.  400;  Adams  v. 
Maning,  48  Conn.  477,  51  Conn.  5; 
Peter  v.  Caswell,  38  Ohio  St.  518; 
Weatherby  v.  Meiklejohn,  56  Wis.  73, 
13  N.  W.  Bep.  697 ;  Arkwright  v.  Gell, 
5  Mees.  &  W.  2031,  2  Horn.  &  H.  17, 
8  L.  J.  Exeh.  N.  S.  20l! 

But  see  Green  v.  Carrota,  72  Cal. 
267,  13  Pae.  Bep.  685. 
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temporary  character,  and  a  use  of  the  water  by  others,  although  it 
may  be  adverse  for  the  statutory  period,  affords  no  presumption  of 
a  grant  of  any  right  to  the  water  in  perpetuity ;  and,  therefore,  a 
prescriptive  right  to  have  the  water  continue  its  flow  can  not  be 
successfully  claimed.^ 

No  prescriptive  right  can  be  acquired  as  against  mere  waste 
water.*  In  fact,  no  right  can  be  acquired  to  have  the  discharge 
of  waste  water  continued  eithen,by  appropriation, ^  prescription,  or 
estoppel,  regardless  of  the  time  that  such  waste  water  has  been 
used  by  those  claiming  the  right. 

A  prescriptive  right  may  be  had  by  one  person  to  flood  the  lands 
of  another.®  This  subject,  however,  wiU  be  discussed  when  we 
come  to  the  discussion  of  injuries  to  lands.^  But  while  no  right  can 
thus  be  acquired  by  prescription  against  the  originator  of  an  arti- 
ficial stream  of  a  temporary  character,  yet  so  long  as  he  continues 
to  use  the  canal  for  the  purpose  of  drainage,  a  prescriptive  right 
may  be  acquired  against  others,  including  those  through  whose 
lands  the  canal  runs.*  So,  also,  the  right  to  the  use  of  water  flow- 
ing through  an  aqueduct  or  pipes  for  domestic  purposes  may  be 
.acquired  by  prescription.® 


8  "  It  makes  no  material  difference 
if  such  a  state  of  things  were  kept  up 
for  a  long  number  of  years.  In  such 
ease  time  would  raise  no  presumption 
of  a  grant,  and  A.  could  at  any  time 
stop  the  production  of  such  artificial 
and  temporary  stream;  and  he  could 
at  any  time,  if  he  continued  the  pro- 
duction of  such  stream,  put  the  wa- 
ters thereof  to  his  own  use. ' '  Cardelli 
V.  Comstock  Tun.  Co.,  26  Nev.  284, 
66  Pac.  Eep.  950,  citing  Kinney  on 
Irr.,  1st  Ed.,  Sec.  297. 

See,  also,  Crescent  etc.  Co.  v.  Sil- 
ver King  etc.  Co.,  17  Utah  444,  54 
Pac.  Eep.  244,  70  Am.  St.  Eep.  810; 
Id.,  14  Utah  57,  45  Pac.  Eep.  10.93; 
Fairplay  etc.  Co.  v.  Weston,  29  Colo. 
125,  67  Pae.  Eep.  160,  21  Morr.  Min. 
Eep.  ■  725 ;  Arkwright  v.  Gell,  5  Mees. 
&  W.  2031,  2  Horn.  &  H.  17,  8  L.  J. 
Exeh.  N.  S.  201;  Gaved  v.  Martyn,  19 
C.  B.  N.  S.  732, 


See,  also,  for  the  appropriation  of 
developed  waters,  Sees.  658,  1205, 
1206. 

4  For  waste  water,  see  Sec.  661. 

See,  also,  Cardelli  v.  Comstock  Tun- 
nel Co.,  26  Nev.  284,  66  Pae.  Eep.  950, 

21  Morr.  Min.  Eep.  699. 

See,  also.  Crescent  etc.  Co.  v.  Sil- 
ver King  etc.  Co.,  17  Utah  444,  54 
Pac.  Eep.  244,  70  Am.  St.  Eep.  810; 
Id.,  14  Utah  57,  45  Pac.  Eep.  1093; 
Fair  Play  etc.  Co.  v.  Weston,  29  Colo. 
125,  67  Pae.  Eep.  160,  21  Morr.  Min. 
Eep.  725. 

B  See  See.  661. 

6  See  Galbreath  v.  Hopkins,  159  Cal. 
297,  113  Pac.  Eep.  174. 

7  See  Chap.  83. 

8  Greatrex  v.  Hayward,  8  Exch.  291, 

22  L.  J.  Exch.  137. 

n  Dority  v.  Dunning,  78  Me.  381,  6 
Atl.  Eep.  6. 
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No  prescriptive  right  can  be  acquired  to  be  negligent;  and  al- 
though an  easement  may  be  acquired  over  the  lands  of  others  for 
ditches  and  canals  by  prescription,  i"  the  ditch  owner  can  acquire 
no  right  by  prescription  to  injure  the  servient  estate  through  negU- 
gence.i^ 

But  injuries  to  land  from  water  seeping  from  an  irrigation  ditch, 
which  was  properly  and  carefully' constructed,  and  is  intended  to 
be  permanent,  constitutes  a  single  cause  of  action  and  as  affected 
by  the  statute  of  limitations  accrues  at  the  beginning  of  the  injury 
and  from  that  time  the  statute  begins  to  run.  12  Again,  the  right  to 
maintain  a  public  nuisance  can  not  be  maintained  under  a  claim  of 
prescription. IS  As  was  said  in  a  recent  California  case:  ^*  "It 
is  not  claimed,  nor  can  it  be,  that  the  plaintiff  has  acquired  by  pre- 
scription any  right  to  divert  from  her  land  water  which  would 
naturally  flow  there,  and  to  discharge  it  upon  the  public  road.  In- 
deed, no  such  right  can  be  acquired  in  property  set  apart  for  public 


use. 


"  15 


Eights  of  way,  or  easements,  for  ditches  and  canals  over  the  lands 
of  others  may  be  acquired  by  prescription,  which  wiU  give  a  perma- 
nent right;  also  ditches  and  canals,  after  construction,  may  be  so 
acquired  together  with  their  rights  of  way;  again,  rights  of  way 
through  ditches  and  canals  of  others  may  be  so  acquired  for  the  pur- 
pose of  conducting  water.  In  the  succeeding  sections  of  this  chap- 
ter we  will  discuss  these  rights.^^ 

10  See  for  rights  of  way  by  pre-  Co.,  18  Fed.  Eep.  753,  9  Sawy.  441 ; 
Bcription,  Sees.  986,  1044,  1045.  Hill  v.   Standard  etc.  Co.,   12   Idaho 

11  "If  the  defendants,  during  the  223,  85  Pae.  Eep.  907;  Kern  etc.  Co. 
time  alleged  in  the  complaint,  had  in-  v.  Bakersfield,  151  Cal.  403,  90  Pae. 
jured  and   damaged  plaintiff's  prop-  Eep.  1052. 

erty  by  the  negligent  use  and  opera-  See,  also,  for  the  pollution  of  water, 

tion  of  their  canal,  the  fact  that  they  Sees.  1129-1147. 

had  negligently  used  and  operated  it  14  Shaw  v.  Town  of  Sebastopol,  159 

in  the  same  negligent  way  and  man-  Cal.  623,  115  Pao.  Eep.  213. 

ner  for  a  period  of  seven  years,   or  IB  See,  also.  People  v.  Kerber,  152 

any   number   of   years,    furnished   no  Cal.  751,  93  Pae.  Eep.  {178,  125  Am. 

defense  to  plaintiff's    claim."     Jen-  St.  Eep.  93;  Visalia  v.  Jacob,  65  Cal. 

kins  V.  Hooper  etc.  Co.,  13  Utah  100,  434,  4  Pae.  Eep.  433,  52  Am.  St.  Eep. 

44  Pae.  Eep.  829.  303 ;    Cloverdale   v.    Smith,    128    Cal. 

i2Middlekamp  v.  Bessemer  etc.  Co.,  230,  60  Pae.  Eep.  851;  Southern  Pa- 

46  Colo.  102,  103  Pae.  Eep.  280,  23  cifie  Co.  v.   Hyatt,   132  Cal.  240,  46 

L.  E.  A.,  N.  S.,  795.  Pae.  Eep.  272,  54  L.  E.  A.  522. 

18  Woodruff  v.  North  Bloomfield  etc.  le  See  Sees.  1044,  1045. 
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§  1044,  Easements — Rights  acqtiired  to,  by  prescription. — The 
doctrine  that  easements  of  every  sort  may  be  acquired  by  an  adverse 
user  for  the  period  of  time  prescribed  by  the  statute  of  limitations 
of  the  respective  State  where  the  right  is  claimed,  is  a  most 
commonly  accepted  doctrine,  and  has  been  adopted  and  very 
frequently  applied  by  the  Supreme  Court  of  the  United  States.  In 
order  to  acquire  title  by  prescription,  the  enjoyment  and  exercise 
of  the  use  must  be  continuous,4  notorious,  and  under  a  claim  of 
right  2  with  knowledge  of  the  owner  ^  and  adverse,  for  the  whole 
statutory  period,  in  the  exact  sense  that  the  possession  of  land  must 
be  so  as  to  warrant  the  application  of  the  statute  of  limitations  in 
an  action  of  ejectment.'*  Where  the  wording  of  the  statute  is  not 
.such  that  it  covers  easements,  the  period  that  the  adverse  possession 
must  run  is  the  old  common  law  period  of  twenty  years.^  But 
without  discussing  any  further  the  subject  of  prescription  in  gen- 
eral, we  will  proceed  to  discuss  the  subject  as  directly  applicable  to 
the  subject  in  hand.^ 

§  1045.  Rights  of  way  for  ditches  and  canals. — As  we  have  seen 
in  previous  sections,  rights  of  way  for  ditches,  caiials,  or  other 
works  may  be  acquired  over  private  lands  by  grant  from  the  owner 
thereof.  1  So,  also,  such  a  right  of  way  may  be  acquired  over  the 
private  lands  of  another  by  adverse  possession  amounting  to  pre- 
scription, from  which  a  grant,  of  course,  is  presumed.    Also  ditches 

1  Boliver  Mfg.  Co.  v.  Neponset  Mfg.  Hart  v.  Vose,  19  Wend.  365;  Dyer  v. 
Co.,  16  Pick;  241  (Mass.)  ;  CoweU  v.  Depui,  5  Whart.  (Pa.)  584. 
Thayer,  5  Mete.  253  (Mass.)  ;  Davis  ^  Harkness  v.  Woodmansee,  7  Utali 
V.  "Bringham,  29  Me.  391;  Kent  v.  ^27,  26  Pao.  Eep.  291;  Clawson  v. 
Waite,  10  Pick.  138;  Branch  v.  Doane,  Wallace,  16  Utah  300,  52  Pac.  Kep.  9; 
17  Conn.  402;  Id.,  18  Conn.  233;  Dur-  ^""^  ^-   ^^derson,  22   Utah  238,  61 

X    •  ,./       L  T.r         ..=  Pac.  Eep.  1006;  North  Point  etc.  Go. 

gm  V.  Leighton,  10  Mass.  56.  ^  ^^^  ^^^  ^^  ^^^^  ^^  p^^ 

2  Gilford    V.    Winnipisseogee    Lake  ^^^    ^^^^   ^^  ^    ^    ^    gg^^  g^   ^ 
Co.,  52  N.  H.  262;  Solomon  v.  Vint-  g^    ^^^    g^^.    ^oie^an  v.   Hines,  24 
ner's  Co.,  4  H.  &  N.  585;   O'Neil  v.  ^tah  360,  67  Pac.  Eep.  1122. 
Blodgett,  53  Vt.  213 ;   Emery  v.  Eal-  g  ^g^  rights  of  way  acqtured  by  pre- 
eigh  E.  Co.,  102  N.  C.  209,  9  S.  E.  gcription,  see  Sees.  986,  1045. 

Eep.  139,  11  Am.  St.  Eep.  727.  For  the  right  to  the  use  of  water 

3  Livett  V.  Wilson,  3  Bing.  115 ;  acquired  by  prescription,  see  Sees. 
Flora  V.  Corbeau,  38  N.  Y.  Ill;  Smith      1038-1043. 

V.  Miller,  11  Gray  145.  l  For  sale  of  rights    of    way,    see 

4Colvin  v.  Burnet,  17  Wend.  562;      Sees.  1003,  1004. 
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and  canals  after  their  construction,  together  with  their  rights  of 
way,  may  be  acquired  by  prescription.2  Again,  rights  of  way 
through  ditches  and  canals  of  others  may  be  so  acquired  for  the 
purpose  of  conducting  water  to  the  place  of  use.^  These  subjects 
will  be  treated  together. 

As  hag"  been  said  before,  as  far  as  acquiring  title  is  concerned, 
water  rights  and  ditch  rights  are  entirely  independent.  It  there- 
fore follows  that  a  prescriptive  right  to  one  does  not  necessarily 
involve  a  right  to  the  other.  As  was  said  in  a  recent  Montana 
ease :  *  "If  these  ditches  were  actually  used  for  the  prescribed 
period,  and  the  use  was  characterized  by  all  the  attendant  circum- 
stances which  constituted  it  adverse,  open,  exclusive,  and  under 
claim  or  right,  title  by  prescription  resulted  even  though  the  claim- 
ants to  the  easements  never  owned  water  rights,  but  had  to  depend 
for  their  use  of  the  ditches  upon  water  leased  or  otherwise  acquired 
from  year  to  year. ' '  ^     Such  a  right  of  way  being  a  permanent 


2  McEwen  v.  Preeee,  45  "Wash.  612, 
88  Pac.  Eep.  1031. 

3  One  may  acquire  a  prescriptive 
right  to  use  an  irrigation  ditch  to 
convey  a  limited  quantity  of  water  to 
his  land,  while  another  retains  the 
right  also  to  use  the  ditch  for  his 
own  purposes  to  the  extent  of  the  re- 
maining capacity.  Bashore  v.  Mooney, 
4  Cal.  App.  276,  87  Pac.  Eep.  553; 
Smith  V.  Hampshire,  4  Cal.  App.  8,  87 
Pae.  Eep.  224;  Abbott  v.  Pond,  142 
Cal.  393,  76  Pac.  Eep.  60. 

*  McDonnell  v.  HufBne,  Mont. 

,  120  Pae.  Eep.  792. 

5  Open,  visible,  continuous,  and  un- 
molested use  of  a  way  for  more  than 
30  years  is  sufficient  to  raise  a  pre- 
sumption that  the  use  was  under  an 
adverse  claim  of  right.  Fleming  v. 
Howard,  150  Cal.  28,  87  Pac.  Eep. 
908. 

See,  also,  Franz  v.  Mendonca,  131 
Cal.  205,  63  Pac.  Eep.  362,  where  it 
was  held  that,  where  a  land  owner 
claimed  a  right  of  way  over  the 
lands  of  another,  the  fact  that  the 
lessee  of  the  dominant  estate  was  at 


the  same  time  the  lessee  of  the  ser- 
vient estate  did  not  interrupt  the  run- 
ning of  the  statute  of  limitations  in 
favor  of  the  dominant  estate. 

"If  there  has  been  the  use  of  an 
easement  for  20  years,  unexplained, 
it  will  be  presumed  to  be  under  a 
claim  of  right,  and  adverse,  and  be 
sufficient  to  establish  a  title  by  pre- 
scription, and  to  authorize  the  pre- 
sumption of  a  grant,  unless  contra- 
dicted or  explained."  Washb.  on 
Easements,  4th  Ed.,  p.  156.  ■ 

See,  also,  Malstrom  v.  People's 
Drain  Ditch,  32  Nev.  246,  107  Pac. 
Eep.  98 ;  Whitehair  v.  Brown,  80  Kan. 
297,  102  Pac.  Eep.  783;  McEwen  v. 
Preeee,  45  Wash.  612,  88  Pac.  Eep. 
1031;  Bashore  v.  Mooney,  4  Cal.  App. 
276,  87  Pac.  Eep.  553;  Coventon  v. 
Seuf ert,  23  Ore.  548,  32  Pac.  Eep.  508 ; 
Knight  V.  Cohen,  7  Cal.  App.  43,  93 
Pac.  Eep.  396;  Fleming  v.  Howard, 
150  Cal.  28,  87  Pac.  Eep.  908;  Tyler 
V.  Wilkinson,  4  Mason  397,  Fed.  Cas. 
No.  14,312;  Coonradt  v.  Hill,  79  Cal. 
593,  21  Pac.  Eep.  1099;  Hesperia  etc. 
Co.  V.  Eogers,  83  Cal.  10,  23  Pac.  Eep. 
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interest  in  land,  the  requisite  character  of  the  possession  and  the 
duration  of  the  same  for  the  acquisition  of  such  a  prescriptive  right 
is  provided  for  in  the  most  of  the  respective  States  by  statute.* 
And  in  order  to  acquire  a  right  by  this  means  to  a  permanent  ease- 
ment for  a  ditch,  canal,  reservoir,  or  other  works,  over  the  lands  of 
another,  the  party  claiming  the  right  must  have  had  the  peaceable, 
open,  notorious,  exclusive,  and  uninterrupted  adverse  possession  of 
the  land  in  question  for  this  purpose  and  use  under  a  claim  of 
right  for  the  whole  statutory  period  of  limitations  provided  in  the 
respective  States  for  acquiring  other  interests  in  land  by  adverse 
possession  amounting  to  prescription^  Or  if  there  is  no  statute 
which  in  direct  terms  or  by  analogy  applies  to  easements,  the  period 
for  the  acquisition  of  such  a  right  is  the  common  law  one  of  twenty 
years.8 


196,  17  Am.  St.  Eep.  209;  Curtis  r. 
La  Grande  etc.  Co.,  20  Ore.  34,  23 
Pac.  Eep.  808,  25  Pae.  Eep.  378,  10 
L.  E.  A.  484;  Kripp  v.  Curtis,  71  Cal. 
66,  11  Pac.  Eep.  879;  Smith  v.  Hamp- 
shire, 4  Cal.  App.  8,  87  Pac.  Eep.  224; 
tJnger  v.  Mooney,  63  Cal.  586,  49 
Am.  Eep.  100;  Anaheim  W.  Co.  v. 
Ashcroft,  153  Cal.  152,  94  Pae.  Eep. 
613;  Centerville  etc.  Co.  v.  Sanger 
Lum.  Co.,  140  Cal.  385,  73  Pae.  Eep. 
1079. 

See  Brattain  v.  Conn,  50  Ore.  156,  91 
Pac.  Eep.  458,  where  it  was  held  that 
a  prescriptive  right  to  maintain  a 
dam  might  be  acquired,  notwithstand- 
ing defendants  clandestinely  and  with- 
out complainant's  knowledge  at  va- 
rious times  forcibly  destroyed  the 
works  so  maintained. 

"A  title  so  acquired  is  as  effectual 
and  complete  as  one  obtained  by  a 
conveyance."  Strong  v.  Baldwin,  154 
Cal.  150,  97  Pac'  Eep.  178,  129  Am. 
St.  Eep.  141. 

6  For  the  statutes  of  the  States,  see 
Part  XIV. 

"No  principle  of  law  is  better  es- 
tablished than  that,  when  title  is  onee 
acquired  by  adverse  p OBsession  for  the 


statutory  period,  such  title  remains  in 
the  person  so  acquiring  it  as  com- 
pletely as  if  conveyed  to  him  by  deed 
from  the  owner."  Gardner  v.  Wright, 
49  Ore.  609,  91  Pac.  Eep.  286;  Joy 
V.  Stump,  14  Ore.  361,  12  Pae.  Eep. 
929. 

7  See,  also,  for  the  prescriptive  right 
to  the  use  of  water.  Sees.  1038-1044. 

One  who  seeks  to  acquire  an  ease- 
ment, maintaining  a  ditch  over  an- 
other's land,  by  adverse  user,  must 
maintain  it  without  material  change 
of  location  for  the  whole  statutory 
period;  and  that  he  may  have  had  a 
ditch  somewhere  on  the  land  for  10 
years  does  not  give  Mm  a  right  to 
maintain  it  in  a  new  location  or  to 
use  an  extension  thereof  made  within 
the  period.  Dunn  v.  Thomas,  69  Neb. 
683,  96  N.  W.  Eep.  14^2. 

8  See  Harkness  v.  Woodmansee,  7 
Utah  227,  26  Pae.  Eep.  291;  Clawson 
V.  Wallace,  16  Utah  300,  52  Pae.  Eep. 
9 ;  Funk  v.  Anderson,  22  Utah  238,  61 
Pac.  Eep.  1006;  North  Point  etc.  Co. 
V.  Utah  etc.  Co.,  16  Utah  246,  52  Pac. 
Eep.  168,  40  L.  K.  A.  851,  67  Am.  St. 
Eep.  607;  Coleman  v.  Huies,  24  Utah 
360,  67  Pac.  Eep.  1122. 
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The  right  may  have  had  its  inception  by  permission  or  license, 
but  in  order  to  constitute  adverse  possession  of  a  right  to  use  a 
ditch  or  canal  across  the  land  of  another,  originally  given  by  per- 
mission or  license,  the  licensee  must  have  repudiated  the  license  and 
have  brought  the  knowledge  of  the  repudiation  home  to  the  owner 
of  the  land,  and  thereafterward  must  have  held  adversely  for  the 
statutory  period.  The  statute  of  limitations,  however,  does  not 
begin  to  run  until  notice  of  such  repudiation.^  The  statute  of  limi- 
tations does  not  begin  to  run  as  against  the  land  over  which  the 
right  of  way  is  claimed  until  the  issuance  of  patent  therefor.^" 

In  an  action  to  establish  a  right  of  way  by  adverse  possession, 
and  where  the  whole  theory  of  plaintiff's  complaint  was  that  his 
rights  were  acquired  by  adverse  use  of  a  ditch  or  canal,  the  recovery 
must  be  had  on  that  theory,  and  the  findings  and  a  decree  which 
expressly  state  that  the  use  of  the  ditch  by  the  plaintiff  was  had 
with  the  consent  of  the  owners  thereof,  and  under  an  oral  license 
or  agreement  therefor,  will  be  reversed  upon  appeal.  ^^ 

§  1046.  Prescriptive  rights  as  between  landlord  and  tenant. — 
A  tenant  can  not,  as  against  his  landlord,  acquire  water  rights  by 
prescription.  This  proposition  is  so  elementary  that  it  is  hardly 
necessary  to  cite  authorities.     The  use  in  this  case  being  permis- 

9  That  an  adverse  right  can  not  be  10  Eeed    v.    Spicer,    27    Cal.    58,    4 

on   permission,    see    Sees.    985,      Morr.   Min.  Eep.   330;   Wood  v.   Eti- 


1050-1053.  wanda  W.  Co.,  122  Cal.  152,  54  Pao. 

See,   also,   Weidensteiner  t.   MaUy,  Eep.   726,   where   it  is  said:      "The 

55  Wash.  79,  104  Pae.  Eep.  143;   22  statute  of  limitations   can  only  have 

Am.  &  Eng.  Encyo.  Law  1196.  application  to  acts  of  the  appropria- 

' '  If  the  right  so  given  was  and  re-  tor  performed  after  the  plaintiff 's  title 

mained  merely  permissive  so  as  to  be  was  acquired,  whether  from  the  State 

revocable   at   any  time   by   the   land-  or    the   United    States."      Jatunn    v. 

owner,  it  would  not  ripen  into  a  title  Smith,  95  Cal.  154,  30  Pac.  Eep.  200. 

by  prescription,  no  matter  how  long  il  Sohirmer  v.  Drexler,  134  Cal.  134, 

continued,  for  then  the  possession  or  66  Pac.  Eep.  180,  where  judgment  was 

use  would  not  be  hostile  or  adverse,  reversed  and  a  new  trial  granted  with 

But  if   the  parol   consent   was   given  leave  to  amend  pleadings, 

to  use  the  land  as  if  legally  conveyed.  See,  also,  remedies  and  procedure, 

the   use   would  then   be   as   of   right.  Chaps.  78-83. 

which,  if  continued  for  the  requisite  For  the  discussion  of  the  right  to 

period,  might  develop  into  a  prescrip-  the  use  of  water  acquired  by  adverse 

tive  right."    Gustin  v.  Harting,  possessioD,  see  Sees.  1036-1043. 

Wyo. ,  121  Pae.  Eep.  522, 

118— Kin.  on  Irr. 
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sive,  and  when  so  it  can  not  be  adverse,  in  the  sense  that 
a  right  by  prescription  can  be  acquired.  ^  So,  also,  where  the 
statute  is  already  running  in  favor  of  an  adverse  claimant  against 
the  rights  of  another,  and  where  there  are  all  of  the  essential  ele- 
ments necessary  to  acquire  the  right  by  prescription, 2  except  that 
of  time,  where  the  claimant  offers  to  lease  the  right,  there  is  a  recog- 
nition of  the  rights  of  the  original  owner,  and  it  stops  the  running 
of  the  statute.^  But  it  was  heldln  California  that  where  the  lease 
provided  for  the  use  of  one-half  of  the  water  right  owned  by  the 
landlord,  and  the  tenant  used  all  of  it,  the  second  half  adversely, 
it  left  him  free  to  claim  this  half  adversely.*  Again,  after  the  ten- 
ant delivers  up  the  possession  of  the  leased  property,  he  can  acquire 
title  to  the  water  right  formerly  used  by  him  under  the  lease  by 
adverse  user,  for  the  prescriptive  period.^  A  water  right  may  be 
acquired  by  prescription  against  the  owner  of  the  right  where  he 
had  leased  it  to  a  tenant  who  had  failed  to  protect  the  right.  In 
this  case  the  right  runs  against  both  the  landlord  and  the  tenant.* 

But  in  order  to  constitute  a  title  by  prescription  it  is  necessary 
that  during  the  prescriptive  period  an  action  could  have  been 
maintained  by  the  party  against  whom  the  claim  is  made.^ 

1 ' '  The   rule   is   elementary   that   a  4  Oneto  v.  Eestano,  78  Cal.  374,  20 

tenant  can  not  acquire  title  to  prop-  Pae.  Eep.  743;  Id.,  89  Cal.  63,  26  Pac. 

erty  occupied  by  him  as  such  tenant  Eep.  788. 

by  adverse  possession.     This  doctrine  5  Talbott  v.  Butte  City  W.  Co.,  29 

is   so   well   settled   that   we   deem   it  Mont.  17,  73  Pac.  Eep.  1111. 

unnecessary  to  cite  authorities  in  sup-  6  HeUbron  v.  Last  Chance  etc.  Co., 

port   of  it."     Butler  v.  Lamson,   29  75  Cal.  117,  17  Pac.  Eep.  65. 

Utah  439,  82  Pae.  Eep.  473.  T  Chessman  v.  Hale,  31  Mont.  577, 

"A  tenant  may  have  from  his  land-  79  Pac.  Eep.   254,   68  L.  E.   A.  410, 

lord  an  undisputed  right  to  use  water  3  Am.  &  Eng.  Ann.  Cas.  1038;  Ander- 

belonging  to  the  latter,  and  may  do  son   v.   Bassman,   140   Eed.   Eep.   10; 

so   by   his   license,   in   an   undisputed  Perry    v.   Calkins,    159   Cal.   175,   113 

manner  for  10  years,  but  this  posses-  Pac.    Eep.    136;    Smith    v.    Duff,    39 

sion  of  the  use  is  not  necessarily  ad-  Mont.    382,    102   Pae.   Eep.    984,    133 

verse,    because    undisputed."     Heint-  Am.  St.  Eep.  587;  North  Powder  etc. 

zen  V.  Binniger,   79   Cal.   5,   21   Pae.  Co.  v.  Coughanour,  34  Ore.  9,  54  Pae. 

Eep.  377;  Everett  W.  Co.  v.  Powers,  Eep.    223;    Davis  v.   Chamberlain,   51 

37  Wash.  143,  79  Pac.  Eep.  617.  Ore.  304,  98  Pac.  Eep.  154;  Wimer  v. 

2  For  the.  elements  necessary,  see  Simmons,  27  Ore.  1,  39  Pae.  Eep.  6, 
Sees.  1048-1054.  50  Am.  St.  Eep.  685;  Boyce  v.  Cupper, 

3  Jensen  v.  Hunter,  108  Cal.  17,  41  37  Ore.  256,  61  Pae.  Eep.  642. 
Pac.  Eep.  17. 
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§  1047.  Prescriptive  rights  as  between  tenants  in  common. — 
"Water  rights,  ditches,  canals,  and  other  works  may  be  owned  by 
different  parties  as  tenants  in  common.  Where  this  is  the  case 
the  possession  of  one  tenant  in  common  is  generally  deemed  the 
possession  of  all.^  However,  under  certain  conditions  one  tenant 
in  common  may  acquire  by  prescription  the  rights  formerly  owned 
by  the  others.  But  in  order  to  do  this  there  must  be  some  actual 
notice  given  by  the  adverse  claimant  against  the  owner  of  such 
adverse  holding,  which  will  operate  as  an  ouster,  and  set  the  statute 
of  limitations  running.. So  where  two  tenants  in  common  are  the  own- 
ers of  certain  rights,  the  mere  possession  and  user  of  one  eotenant 
can  not  be  considered  adverse  as  against  the  rights  of  the  other 
where  there  is  no  evidence  of  an  actual  ouster  or  some  equivalent 
act  showing  an  intent  to  exclude  him.2  It  therefore  follows  that 
constructive  notice  by  the  adverse  use  of  the  rights  will  not  be  suf- 
ficient, even  if  all  of  the  other  elements  necessary  in  other  cases  are 
fully  complied  with  for  the  full  prescriptive  period.^  And  not 
only  this,  but  the  burden  of  proving  an  ouster  of  a  tenant  in  com- 
mon and  proving  adverse  possession  for  the  full  period  of  the 
statute  of  limitations,  devolves  upon  the  eotenant  who  asserts  it.* 

§  1048.  Elements  essential  to  adverse  user  amounting  to  pre- 
scription.— "We  have  discussed  in  the  preceding  sections  of  this 
chapter  what  rights  might  be  acquired  by  prescription  and  against 
whom  they  might  be  so  acquired.^  But  the  terms  "adverse  pos- 
session" or  "adverse  user,"  amounting  to  prescription,  as  used  in 
legal  phraseology,  are  general  terms  and  need  further  discussion. 

1  For  rights  of  tenants  in  common,  27  Ore. ,  41  Pae.  Eep.  666,  50  Am. 

see  Chap.  73.  St.   Eep.   743;    Oliver  v.   Burnett,   10 

2  An  adverse  holding  will  not  op-  Cal.  App.  403,  102  Pae.  Eep.  223 ; 
erate  as  an  ouster,  and  set  the  statute  Freeman  on  Co-Ten.,  Sees.  221,  222. 
of  limitations  running,  until  the  ten-  3  For  elements  necessary,  see  Sees. 
ant  out  of  possession  has  some  notice  1048-1054. 

of    such    adverse   holding.      Smith   v.  4  Smith  v.  North  Canyon  W.  Co.,  16 

North  Canyon  W.  Co.,  16  Utah  194,  Utah   194,   52   Pae.   Eep.   283;    Beers 

52  Pae.  Eep.  283;  Mattis  v.  Hosmer,  v.  Sharpe,  44  Ore.  386,  75  Pae.  Eep. 

37   Ore.   523,   62   Pae.   Eep.    17,   632 ;  717. 

Unger  v.  Mooney,  63  Cal.  586,  49  Am.  For    burden    of    proof    in    adverse 

St.  Eep.  100;  Colman  v.  Clements,  23  possession,  see  Sec.  1055. 

Cal.   245;    Beers   v.    Sharpe,   44   Ore.  1  See  Sees.  1036-1044. 
386,  75  Pae.  Eep.  717;  Moss  v.  Eose, 
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There  are  certain  essential  elements  which  enter  into  their  coinpo- 
sitjon,  and  which  must  be  present  before  a  right  can  be  acquired 
by  prescription.  And  as  a  prescriptive  right,  acquired  by  one  per- 
son, is  a  corresponding  loss  or  forfeiture  of  right  by  another,  and, 
further,  as  the  law  does  not  favor  forfeitures,  it  is  absolutely  essen- 
tial that  all  the  elements  prescribed  by  law  as  necessary  to  consti- 
tute a  permanent  valid  claim  by  adverse  possession  amounting  to 
prescriptive  right  should  be  presest. 

There  are  five  principal  elements  necessary  for  the  acquisition  of 
a  permanent  title  by  prescription,  namely:  First,  the  possession 
must  be  actual  occupation  or  use,  open  and  notorious,  and  ex- 
clusive ;  2  second,  it  must  be  hostile  against  the  rights  of  the  party 
against  whom  the  right  is  claimed;  ^  third,  it  must  be  held  under  a 
claim  of  right,  as  the  property  of  the  claimant ;  *  fourth,  it  must  be 
continuous  and  uninterrupted  for  the  full  period  prescribed  by  the 
statute  of  limitations ;  ^  fifth,  during  all  of  this  period  taxes,  if  any, 
are  assessed  against  the  property  claimed,  and  must  be  paid  by  the 
claimant.^  « 

"There  are  five  elements  required  to  make  out  an  adverse  pos- 
session sufficient  to  constitute  a  defense  under  the  statute  of  limita- 
tions: (1)  The  possession  must  be  actual  occupation,  open  and 
notorious,  not  clandestine.  (2)  It  must  be  hostile  to  the  plaintiff's 
title.  (3)  It  must  be  held  under  a  claim  of  title,  exclusive  of  any 
other  right,  as  one's  own.  (4)  It  must  be  continuous  and  uninter- 
rupted for  a  period  of  five  years  prior  to  the  commencement  of  the 
action,  not,  however,  necessarily  next  before  the  commencement  of 
the  action.  (5)  Since  the  passage  of  the  proviso  to  Section  325  of 
the  Code  of  Civil  Procedure  in  1878,  payment  of  taxes."  ^ 

2  See  See.  1049.  a  legal  title  must  be  (1)  hostile,  under 

3  See  See,  1050.  a  claim  of  right;  (2)  actual;  (3)  open 

4  See  Sec.  1051.  and  notorious ;  (4)  continuous."  Yea- 
6  See  Sees.  1052,  1053.                              ger  v.  Woodruff,  17  Utah  361,  53  Pae. 

6  See  Sec.  1054.  Eep.   1045;    Silva  v.   Hawn,    10   Cal. 

7  Unger  v.  Mooney,  63  Cal.  586,  49  App.  544,  102  Pac.  Eep.  952 ;  Alta 
Am.  Eep.  100;  quoted  with  ap-  Land  &  Water  Co.  t.  Hancock,  85  Cal. 
proval  in  Bashore  v.  Mooney,  4  Cal.  219,  24  Pae.  Eep.  645,  20  Am.  St.  Eep. 
App.  276,  87  Pac.  Eep.  553 ;  Montecito  217;  Evans  Ditch  Co.  v.  Lakeside 
W.  Co.  V.  City  of  Santa  Barbara,  144  Ditch  Co.,  15  Cal.  App.  119,  108  Pae. 
Cal.  578,  77  Pac.  Eep.  1113;  Id.,  51  Eep.  1027;  Malmstron  v.  People's 
Cal.  377,  96  Pae.  Eep.  935.  Ditch  Co.,  32  Nev.  246,  107  Pae.  Eep. 

"An  adverse  possession  that  will  bar     98;  Davis  v.  Angelo,  8  Cal.  App.  305, 
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"We  will  now  take  these  elements  up  and  discuss  them  in  the 
order  named.  ^ 

§  1049.  Elements  necessary — The  possession  must  be  actual, 
open,  notorious,  and  exclusive. — In  order  to  successfully  claim  a 
right  by  prescription  against  the  rights  of  another  the  adverse 
claimant  must  have  actual  possession  or  occupation  of  the  property 
claimed.  If  it  is  a  water  right  so  claimed,  he  must  have  had  the 
actual  use  of  the  water  under  the  right,  and  have  applied  the  water 
to  some  beneficial  use  or  purpose  during  the  full  period  prescribed 
by  the  statute  of  limitations.  ^  Otherwise  there  is  no  right  to  the 
water  which  can  become  the  basis  of  an  adverse  claim.  If  the  right 
claimed  is  a  right  of  way  for  a  ditch  or  canal  over  the  lands  of 
another,  or  the  ditch  or  canal  itself  with  its  right  of  way,  or  the 
right  through  a  ditch  or  canal  of  another  for  the  conducting  of 
water,  there  must  be  also  actual  possession,  occupation,  and  use  of 
the  property  claimed  for  the  required  period.^  The  mere  construc- 
tion of  ditches  without  the  actual  use  thereof  is  not  sufficient  to  set 
the  statute  in  motion.  ^ 


96  Pae.  Rep.  909;  Tosini  v.  Cascade 
etc.  Co.,  22  S.  D.  337,  117  N.  W.  Bep. 
1037. 

8  See  Sees,  1049-1054. 

1  Eor  the  necessary  period,  see  See. 
1052. 

See,  also,  Layery  t.  Arnold,  36  Ore. 
84,  57  Pac.  Eep.  906,  58  Pac.  Eep. 
524,  where  on  rehearing  it  was  said: 
"Defendant  having  alleged  an  ad- 
verse user,  the  burden  was  upon  him 
to  show  when  the  water  was  applied 
to  a  beneficial  use,  and,  he  having 
failed  in  this  respect,  the  petition  is 
denied. ' ' 

See,  also,  Senior  v.  Anderson,  115 
Cal.  496,  47  Pac.  Eep.  454;  Cox  v. 
Clough,  70  Cal.  345,  11  Pac.  Eep.  732; 
Alta  etc.  Co.  v.  Hancock,  85  Cal.  219,' 
24  Pae.  Eep.  645,  20  Am.  St.  Eep. 
217. 

The  possession  must  be  actual.  Tea- 
ger  v.  Woodruff,  17  Utah  361,  53  Pae. 
Eep.  1045. 

' '  There  must  have  been  an  actual 


occupation  by  the  diversion  and  use 
of  the  water."  Union  M.  &  M.  Co. 
V.  Dangberg,  81  Fed.  Eep.  73,  92,  cit- 
ing Kinney  on  Irr.,  1st  Ed.,  Sees.  293, 
294,  297;  Oregon  etc.  Co.  v.  Allen  etc. ' 
Co.,  41  Ore.  209,  69  Pac.  Eep.  455, 
93  Am.  St.  Eep.  701;  Senior  v.  An- 
derson, 130  Cal.  290,  62  Pac.  Eep.  563; 
Montecito  etc.  Co.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pac.  Eep.  1113;  Id., 
51  Cal.  377,  90  Pac.  Eep.  935. 

2Pleming  v.  Howard,  150  Cal.  28, 
87  Pac.  Eep.  908,  where  it  was  shown 
that  for  27  years  the  ditch  was  kept 
in  repair  by  the  adverse  claimant. 

"A  presumption  that  the  use  was 
under  a  claim  of  right  arises  from  the 
undisputed  use  of  the  easement." 
Franz  v.  Mendonea,  131  Cal.  205,  6r! 
Pac.  Eep.  362. 

See,  also,  Kripp  t.  Curtis,  71  Cal. 
66,  11  Pac.  Eep.  879. 

3  Senior  v.  Anderson,  115  Cal.  496, 
47  Pac.  Eep.  454. 

"If  there  has  been  the  use  of  an 


1878 


EIGHTS   ACQUIEED   BY   PEESCErPTION. 


In  order  that  the  actual  user  shall  ripen  into  adverse  title  amount- 
ing to  a  prescriptive  right,  it  must  be  open  and  notorious,  and  with 
the  knowledge  of  the  one  against  whom  the  right  is  claimed ;  or  the 
use  must  have  been  of  such  a  character  that  it  will  be  presumed  that 
the  original  owner  had  such  knowledge.*  But  the  terms  "open" 
and  "notorious"  do  not  mean  that  the  general  public  must  have 
knowledge  of  the  use,  or  that  any  person  must  have  knowledge  of 
such  use  other  than  the  one  agairffet  whom  the  right  is  claimed.  If 
he  has  knowledge  that  the  use  is  being  made  of  his  property,  under 
a  claim  of  right,  it  is  sufficient  to  bring  the  case  within  the  rule,  and 
the  right  by  prescription  may  be  acquired  without  the  knowledge 
of  others  not  interested  in  the  right.^  The  words  "open"  and 
"notorious,"  used  in  this  connection,  mean  the  same  thing,  and  all 
that  they  mean  to  imply  in  this  connection  is  that  the  use  was  with 
the  knowledge  of  the  original  owner  of  the  right,  and  not  secret, 
clandestine,  or  hidden,  or  concealed  from  him.^ 


easement  for  20  years,  unexplained, 
it  will  be  presumed  to  be  under  a 
claim  of  right."  Washb.  on  Ease- 
ments, 4th  Ed.,  p.  156;  Lavery  v. 
Arnold,  36  Ore.  84,  57  Pao.  Eep.  906, 
58  Pac.  Eep.  524. 

See,  also,  for  rights  of  way  for 
ditches  and  canals,  Sees.  972-993. 

4  Bell  V.  SausaUto  etc.  Co.,  98  Cal. 
17,  33  Pac.  Eep.  449;  Union  M.  &  M. 
Co.  V.  Dangberg,  2  Sawy.  450,  Fed. 
Gas.  No.  14,370,  8  Morr.  Min.  Eep. 
113;  Alta  etc.  Co.  v.  Hancock,  85  Cal. 
219,  24  Pac.  Eep.  645,  20  Am.  St. 
Eep.  217;  Irving  v.  Media,  194  Pa. 
648,  45  Atl.  Eep.  482. 

That  knowledge  will  be  presumed 
under  certain  circumstances,  see  Mon- 
tecito  W.  Co.  V.  Santa  Barbara,  144 
Cal.  578,  77  Pac.  Eep.  1113;  Id.,  51 
Cal.  377,  90  Pac.  Eep.  935;  Montgom- 
ery V.  Keppel,  75  Cal.  128,  19  Pac. 
Eep.  178,  7  Am.  St.  Eep.  125;  XTnger 
V.  Mooney,  63  Cal.  586,  49  Am.  Eep. 
100. 

5 ' '  But  as  all  that  is  necessary  to 
make  a  use  adverse  is  a  claim  of  right 


in  the  party  using  it,  and  knowledge 
of  the  claim  in  the  adverse  party,  the 
use  of  the  water  might  be  adverse 
without  being  open  or  notorious. "  Fo- 
garty  v.  Pogarty,  129  Cal.  46,  61  Pac. 
Eep.  570. 

See,  also,  Clark  v.  Ashley,  34  Colo. 
285,  82  Pac.  Eep.  588,  citing  Kinney 
on  Irr.,  1st  Ed.,  Sec.  295,  holding  that 
the  party  against  whom  the  right  is 
claimed  must  have  had  notice,  or 
means  of  knowledge  of  the  adverse 
claim. 

See,  also,  Churchill  v.  Louie,  135 
Cal.  608,  67  Pac.  Eep.  1052;  Britt  v. 
Eeed,  42  Ore.  76,  70  Pac.  Eep.  1029, 
where  it  was  held  that,  though  the 
defendant  had  used  the  water  for 
more  than  10  years,  such  use  had  not 
come  to  the  knowledge  of  plaintiffs, 
or  interfered  with  their  prior  rights, 
until  a  year  before  the  suit  was  be- 
gun, and  hence  defendant  had  ac- 
quired no  right  by  prescription. 

6  Abbott  v.  Pond,  142  Cal.  393,  76 
Pac.  Eep.  60;  Curtis  v.  La  Grande 
etc.    Co.,    20    Oro.    34,    23    Pac.    Eep. 
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As  was  said  in  a  late  Montana  case:'^  "While  the  authorities 
use  both  the  words  'open'  and  'notorious,'  the  use  of  either  would 
seem  to  be  sufficient,  as  they  are  practically  synonymous  when  used 
in  this  connection,  as  inspection  of  the  dictionaries  will  show. ' '  In 
other  words,  the  user,  to  be  adverse,  must  be  attended  .by  actual 
notice  or  by  suclj.  circumstances  of  notoriety  as  would  reasonably 
impart  notice  to  the  person  to  be  affected.^ 

The  use  must  not  be  secret,  clandestine,  hidden,  or  concealed  from 
the  owner.®  And  when  the  use  is  not  secret  or  clandestine,  but  open 
and  visible,  the  presumption  of  knowledge  of  the  original  owner 
follows.!"  Again,  as  a  corporation  can  only  have  knowledge  through 


808,  25  Pac.  Eep.  378,  10  L.  B.  A. 
484;  Hume  v.  Eogue  Eiver  etc.  Co., 
51  Ore.  237,  92  Pao.  Eep.  1065,  83 
Pac.  Eep.  391,  92  Pac.  Eep.  1072,  96 
Pac.  Eep.  865,  131  Am.  St.  Eep.  732; 
Anaheim  Union  W.  Co.  v.  Ashcroft, 
153  Cal.  152,  94  Pac.  Eep.  613,  where 
the  Court  said  that  "it  was  not  neces- 
sary to  declare  such  right  any  fur- 
ther than  their  conduct  indicated  it." 
"The  possession  must  be  actual  oc- 
cupation, open  and  notorious,  and  not 
clandestine."  Unger  v.  Mooney,  63 
Cal.  586,  49  Am.  Eep.  100;  Bashore 
V.  Mooney,  4  Cal.  App.  276,  87  Pac. 
Eep.  553;  Montecito  W.  Co.  v.  Santa 
Barbara,  144  Cal.  578,  77  Pac.  Eep. 
1113;  Id.,  51  Cal.  377,  90  Pac.  Eep. 
935. 

7  Smith  v.  Duff,  39  Mont.  382,  102 
Pac.  Eep.  984,  133  Am.  St.  Eep.  587. 

8  See  Salem  Plouring  M.  Co.  v.  Lord, 
42  Ore.  82,  69  Pac.  Eep.  1033,  70  Pao. 
Eep.  832,  where  the  water  was  pumped, 
and  the  means  of  supplying  the  pumps 
were  totally  concealed  from  ordinary 
observation;  held,  that  no  prescriptive 
right  was  acquired. 

See,  also.  Gray  v.  Cambridge,  189 
Mass.  405,  76  N.  B.  Eep.  195,  2  L.  E. 
A.,  N.  S.,  976. 

As  to  the  value  of  evidence  of  post- 
ing a  notice  of  appropriation  of  the 
water,  see  Santa  Cruz  v.  Enright,  95 


Cal.  105,  30  Pac.  Eep.  197;  Bathgate 
V.  Irvine,  126  Cal.  135,  58  Pac.  Eep. 
442,  77  Am.  St.  Eep.  158. 

See,  also.  Swank  v.  Sweetwater  etc. 
Co.,  15  Idaho  583,  98  Pac.  Eep.  297; 
Churchill  v.  Louie,  135  Cal.  608,  67 
Pac.  Eep.  1052;  Clark  v.  Ashley,  34 
Colo.  285,  85  Pac.  Eep.  588;  Wieden- 
steiner  v.  Mally,  55  Wash.  79,  104 
Pac.  Eep.  143;  Britt  v.  Eeed,  42  Ore. 
76,  70  Pac.  Kep.  1029. 

9  Salem  Flouring  M.  Co.  v.  Lord,  42 
Ore.  82,  69  Pac.  Eep.  1033,  70  Pac. 
Eep.  832;  Abbott  v.  Pond,  142  Cal. 
393,  76  Pac.  Eep.  60 ;  Anaheim  Water 
Co.  V.  Ashcroft,  153  Cal.  152,  94  Pac. 
Eep.  613 ;  Curtis  v.  La  Grande  etc.  Co., 
20  Ore.  34,  23  Pac.  Eep.  808,  25  Pac. 
Eep.  378,  10  L.  E.  A.  484;  Hume  v. 
Eogue  Eiver  etc.  Co.,  51  Ore.  237,  83 
Pac.  Eep.  391,  92  Pac.  Eep.  1072,  96 
Pac.  Rep.  865,  131  Am.  St.  Eep.  732, 
92  Pac.  Eep.  1065;  Gurnsey  v.  Ante- 
lope etc.  Co.,  6  Cal.  App.  387,  92  Pac. 
Eep.  326;  Evans  Ditch  Co.  v.  Lake- 
side Ditch  Co.,  15  Cal.  App.  119,  108 
Pac.  .Eep.  1027 ;  Silva  v.  Hawn,  10 
Cal.  App.  544,  102  Pac.  Eep.  952. 

10  "It  is  next  urged  by  the^  appel- 
lant that  the  possession  of  defendants 
was  clandestine,  and  not  brought  to 
its  knowledge.  .  .  .  The  work  was 
openly  carried  on  during  this  time,  and 
it  could  not  be  reasonably  urged  that 
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the  information  of  its  ofHcers  and  agents,  the  knowledge  of  such 
officers,  within  the  scope  of  their  duties  and  employment,  becomes 
the  knowledge  of  the  corporation.!^  In  the  case  of  tenants  in  com- 
mon, the  pogsession  of  one  tenant  being  the  possession  of  all  his  co- 
tenants,  there  can  be  no  element  of  hostility  in  such  possession. 
And  it  therefore  follows  that  an  adverse  holding  will  not  operate  as 
an  ouster,  and  set  the  statute  of  limitations  running  until  the  tenant 
out  of  possession  has  had  some  acftial  notice  of  such  adverse  holding. 
' '  Such  possession  can  not  be  considered  adverse  until  there  has  been 
an  actual  ouster  or  some  equivalent  act  showing  the  intent  or  act  of 
exclusive."  ^^ 

The  use  and  occupation  must  be  exclusive  in  the  sense  that  it 
must  not  at  any  time  while  the  statute  is  running  have  been  shared 
with  the  former  owner,  against  whom  the  adverse  possession  ran. 
In  other  words,  the  user  must  be  uninterrupted,  and  wiU  be  dis- 
cussed when  we  come  to  that  feature.^*. 

§  1050.  Elements  necessary — The  use  must  be  hostile  to  the 
owner  ajid  there  must  be  an  invasion  of  his  rights. — The  mere  use 
of  water,  a  right  of  way,  or  a  ditch,  or  canal,  in  any  particular 

such  wort — running  a  tunnel  for  600  Light,  116  N.  T.  34,  22  N.  E.  Bep. 

feet   in   the  side   of   a   canyon,   at   a  441;    Fleming  v.    Howard,    150    Cal. 

point  only  500  feet  distant  from  the  ,28,  87  Pae.  Eep.  908;  Silva  v.  Hawn, 

plaintiff 's  place  of  diversion — could  be  10  Cal.  App.  544,  102  Pae.  Eep.  952. 

carried   on   clandestinely.     From   the  See,  also,  for  burden  of  proof.  See. 

moment  when  the  tunnel  began  to  take  1055. 

water,   it   would   seem   that   plaintiff  11  Montecito  W.  Co.  v.  Santa  Bar 

was  charged  with  notice.     The  means  bara,  144  Cal.  578,  77  Pae.  Eep.  1113 

of   knowledge  was   certainly   open   to  Id.,  151  Cal.  377,  90  Pae.  Eep.  935 

it."     Montecito  W.  Co.  v.  Santa  Bar-  Balfour  v.  Fresno   etc.  Co.,  123  Cal, 

bara,  144  Cal.  578,  77  Pae.  Eep.  1113 ;  395,  55  Pae.  Eep.   1062 ;   Gurnsey  v. 

Id.,  151  Cal.  377,  90  Pae.  Eep.   935.  Antelope  etc.  Co.,  6  Cal.  App.  387,  92 

"When   the    use    is   not    secret    or  Pae.  Eep.  326. 

clandestine,  but  open,  yisible,  and  no-  12  Smith  v.  North  Canyon  W.  Co., 

torious,  the  presumption  of  knowledge  16    Utah    194,     52     Pae.     Eep.    283; 

follows : ' '     Gurnsey  v.  Antelope  dtc.  Beers  v.  Sharps,  44  Ore.  386,  75  Pae. 

Co.,  6  <Jal.  App.  387,  92  Pae.  Eep.  326 ;  Eep.  717 ;  Coleman  v.  Clements,  23  Cal. 

Evans  Ditch  Co.  v.  Lakeside  D.  Co.,  245;   Unger  v.  Mooney,  63  Cal.   586, 

15  Cal.  App.  119,  108  Pae.  Eep.  1027.  49  Am.  St.  Eep.  100;  Mattis  v.  Hos- 

See,  also,   Thompson  v.  Pioehe,  44  mer,   37   Ore.   523,   62   Pao.   Eep.   17, 

Cal.   508;    Unger  v.   Mooney,   63   Cal.  632. 

586,    49    Am.    Eep.    100;    Barnes    v.  13  See  Sees.  1052,  1053. 
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manner  for  however  long  a  period  of  time,  will  not  ripen  prescrip- 
tively  into  a  permanent  right.  ^  There  must  be  something  more. 
The  use  during  the  full  period  of  time  necessary  to  acquire  the 
rights  must  have  been  hostile  to  the  owner.  "Without  a  hostile 
holding  against  thq  owner,  both  in  the  inception  and  the  continuance 
of  a  claimed  right,  no  prescriptive  right  can  be  acquired.^  It 
therefore  follows  that  no  prescriptive  right  can  be  'acquired  where 
the  use  is  by  permission,  sufferance,  or  license  from  the  owner,  who 
continues  to  exercise  ownership  and  dominion  over  the  right 
claimed,  and  that,  too,  regardless  of  the  length  of  time  that  the  use 
continued.*  As  was  held  in  a  recent  California  case,^  that  one 
could  not  base  a  prescriptive  right  upon  a  permissive  use  where 
the  same  extended  for  a  period  of  fifty  years.® 


1  Winter  y.  Winter,  8  Nev.  129; 
Delhi  V.  Toumans,  45  N.  Y.  362,  6 
Am.  Dec.  100;  affirming  Id.,  50  Barb. 
316. 

2  For  the  period  of  time  necessary, 
see  See.  1052. 

3  Without  a  hostile  holding,  both  in 
the  inception  and  the  continuance  of 
a  claimed  right  to  water,  there  would 
be  no  prescription.  Rhodes  v.  Barnes, 
54  Wash.  145,  102  Pac.  Kep.  884. 

At  no  time  did  plaintiffs  assert  a 
user  hostile  to  the  corporation,  there- 
fore no  prescriptive  right  was  ac- 
quired to  take  water  from  a  certain 
ditch.  Fuller  v.  Azusa  Irr.  Co.,  138 
Cal.  204,  71  Pae.  Eep.  98. 

An  adverse  possession  that  will  bar 
a  legal  title  must  be  hostile  under  a 
claim  of  right.  Yeager  v.  Woodruff, 
17  Utah  361,  53  Pao.  Eep.  1045; 
Francoeur  v.  Newhouse,  43  Fed.  Eep. 
236,  14  Sawy.  600;  Hayes  v.  Martin, 
45  Cal.  559. 

See,  also,  Pomona  etc.  Co.  v.  San 
Antonio  W.  Co.,  152  Cal.  618,  93  Pae. 
Eep.  881;  McManus  v.  O 'Sullivan,  48 
Cal.  7;  Egan  v.  Estrada,  6  Ariz.  248, 
56  Pac.  Eep.  721 ;  Oneto  v.  Eestano,  78 
Cal.  347,  20  Pae.  Eep.  743;  Id.,  89 
Cal.  63,  26  Pae.  Eep.  788;   Manning 


T.  Smith,  6  Conn.  289 ;  Odiorne  v.  Ly- 
ford,  9  N.  H.  502,  32  Am.  Deo.  387; 
Parker  v.  Foote,  19  Wend.  309. 

*  That  a  license  can  not  be  the  basis 
of  a  prescriptive  right,  see  See.  985. 

User  of  water  for  irrigation  pur- 
poses, by  permission,  whenever  not 
needed  in  the  operation  of  a  mill, 
gives  no  prescriptive  right  to  have  the 
use  continue.  Ball  v.  Kehl,  95  Cal. 
606,  30  Pae.  Eep.  780. 

The  permissive  use  of  a  ditch  across 
the  land  of  another  or  the  water 
therein,  no  matter  how  long  continued, 
could  not  give  title  by  prescription. 
Weidensteiner  v.  Mally,  55  Wash.  79, 
104  Pae.  Eep.  143. 

5  Davis  V.  Martin,  157  Cal.  657,  108 
Pac.  Eep.  866. 

6  See,  also,  Anderson  v.  Bassman, 
140  Fed.  Eep.  10;  Ehodes  v.  Barnes, 
54  Wash.  145,  102  Pac.  Eep.  884; 
Edson  &  Foulke  Co.  v.  Winsell, 
160  Cal.  783,  118  Pac.  Eep.  243; 
Curtis  V.  La  Grande  etc.  Co.,  20 
Ore.  34,  23  Pac.  Eep.  808,  25 
Pac.  Eep.  878,  10  L.  E.  A.  484;  Hall 
V.  Blaekman,  8  Idaho  272,  68  Pac. 
Eep.  19;  Watts  v.  Spencer,  51  Ore. 
262,  94  Pac.  Eep.  39;  Knight  v. 
Cohen,  7  Cal.  App.  43,  93  Pao.  Eep. 
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And  not  only  must  the  user  be  hostile  against  the  rights  of  the 
owner,  but,  in  order  to  establish  a  right  by  prescription,  the  acts  by 
which  such  right  is  sought  to  be  established  must  for  the  full  period 
of  time  operate  as  an  actual,  substantial  invasion  of  the  property 
rights  of  the  party  against  whom  the  right  is  claimed.  The  enjoy- 
ment relied  upon  by  the  claimant  must  be  of  such  a  character  as 
to  afford  a  ground  for  action  by  the  other  party. ''^ 

' '  To  acquire  a  right  by  prescription  in  the  lands  of  another  upon 
the  presumption  of  a  grant,  the  possession  must  be  adverse,  con- 
tinuous, uninterrupted,  and  by  the .  acquiescence  of  the  owner  of 
the  land  upon  which  the  easement  is  claimed.  If  its  inception  is 
permissive  or  under  a  license  from  the  owner,  it  can  not  avail  to 
work  an  ouster.  To  effect  that  result  the  possession  taken  must  be 
open,  hostile,  and  continuous — 'he  must  unfurl  his  flag  on  the  land 
and  must  keep  it  flying,  so  that  the  owner  may  see,  if  he  will,  that 
an  enemy  has  invaded  his  domains  and  planted  the  standard  of 
conquest. '  "  ^ 


396;  Crawford  T.  Minnesota  etc.  Co., 
15  Mont.  153,  38  Pac.  Rep.  713 ;  Egan 
V.  Estrada,  6  Ariz.  248,  56  PacEep. 
721;  Bathgate  v.  Irvine,  126  Cal.  135, 
58  Pac.  Rep.  442,  77  Am.  St.  Rep. 
158;  Jensen  v.  Hunter,  108  Cal.  17, 
41  Pac.  Rep.  14;  Yeager  v.  Woodruff, 
17  Utah  361,  53  Pac.  Rep.  1045;  Job- 
ling  V.  Tuttle,  75  Kan.  351,  89  Pae. 
Rep.  699,  9  L.  E.  A.,  N.  S.,  960; 
Hunter  v.  Emerson,  75  Vt.  173,  53 
Atl.  Rep.  1070;  Coalter  v.  Hunter, 
4  Rand.  (Va.)  58,  15  Am.  Dec.  726; 
Polly  V.  McCall,  37  Ala.  20;  Gray's 
Case,  5  Coke  79. 

T  ' '  No  adverse  user  can  be  initiated 
until  the  persons  possessing  the  su- 
perior use  are  deprived  of  its  bene- 
fit in  such  a  substantial  manner  as  to 
notify  them  that  their  rights  are  be- 
ing invaded."  Bowman  v.  Bowman, 
35  Ore.  279,  57  Pae.  Rep.  546. 

"The  law  is  well  established  that 
no  right  to  the  use  of  water  can  be 
acquired  by  prescription  unless  there 
has  been  such  an  invasion  of  the  rights 


of  the  parties  against  whom  it  is  as- 
serted as  would  have  given  them  a 
cause  of  action  therefor."  Carson  v. 
Hayes,  39  Ore.  97,  65  Pac.  Rep.  814, 
citing  Kinney  on  Irr.,  1st  Ed.,  Sec. 
294. 

No  use  of  water  by  a  subsequent  ap- 
propriator  can  be  said  to  be  adverse 
to  the  right  of  a  prior  appropriator 
unless  such  use  deprives  the  prior  ap- 
propriator of  it  when  he  has  actual 
need  of  it.  Talbott  v.  Butte  City  W. 
Co.,  29  Mont.  17,  73  Pac.  Rep.  1111. 

8  Curtis  V.  La  Grande  etc.  Co.,  20 
Ore.  34,  23  Pae.  Rep.  808,  25  Pac. 
Rep.  378,  10  L.  E.  A.  484,  citing 
Springer  v.  Young,  14  Ore.  285,  12 
Pac.  Eep.  400. 

See,  also,  Union  M.  &  M.  Co.  v. 
Ferris,  2  Sawy.  176,  Fed.  Cas.  No. 
14,371,  8  Morr.  Min.  Rep.  90;  Grigsby 
V.  Clear  Lake  W.  Co.,  40  Cal.  39S; 
Anaheim  W.  Co.  v.  Semi-Tropie  W. 
Co.,  64  Cal.  185,  30  Pac.  Rep.  623; 
Dick  V.  Bird,  14  Nev.  161;  Dick  v. 
Caldwell,    14   Nev.    167;    Boynton   y. 
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Therefore,  where  there  is  sufficient  water  in  the  stream  for  all 
parties,  its  use  hy  one  can  not  be  an  invasion  of  the  rights  of  an- 
other so  as  to  start  the  statute  of  limitations  running.  It  is  only 
when  the  water  becomes  so  scarce  that  all  the  parties  can  not  be  sup- 
plied, and  when  one  appropriator  takes  water  which  by  priority 
belongs  to  another  then  there  is  an  adverse  use.^  Again,  the  appro- 
priation of  considerable  quantities  of  water  in  seasons  of  high 


Clear  Lake  etc.  Co.,  40  Cal.  396 ;  Union 
M.  &  M.  Co.  V.  Diangberg,  2  Sawy.  450, 
Fed.  Gas.  No.  14,370,  8  Morr.  Min. 
Eep.  113;  Id.,  81  Fed.  Eep.  73;  The 
Mining  Debris  Cases,  9  Sawy.  441,  18 
Fed.  Eep.  753  (Woodruff  v.  North 
Bloomfield  etc.  Co.) ;  Cave  v.  Crafts, 
53  Cal.  135;  Winter  v.  Winter,  8  Nev. 
129;  Ledu  v.  Jim  Yet  Wa,  67  Cal. 
346,  7  Pae.  Eep.  731;  Huston  v.  By- 
bee,  17  Ore.  140,  20  Pac.  Eep.  51, 
2  L.  R.  A.  568;  Lakeside  D.  Co.  v. 
Crane,  80  Cal.  181,  22  Pac.  Eep.  76; 
Hall  V.  Blackman,  8  Idaho  272,  68 
Pac.  Eep.  19;  Alta  Land  &  W.  Co. 
V.  Hancock,  85  Cal.  219,  24  Pac.  Eep. 
645,  20  Am.  St.  Eep.  217;  Gardiner 
V.  Wright,  49  Ore.  609,  91  Pac.  Eep. 
286;  Paige  v.  Eooky  Ford  etc.  Co.,  83 
Cal.  84,  21  Pae.  Eep.  1102,  23  Pac. 
Eep.  875;  American  etc.  Co.  v.  Brad- 
ford, 27  Cal.  360,  15  Morr.  Min.  Eep. 
190 ;  Oneto  v.  Eestano,  78  Cal.  374,  20 
Pac.  Eep.  743;  Id.,  89  Cal.  63,  26 
Pac.  Eep.  788;  Wimer  v.  Simons,  27 
Ore.  1,  29  Pae.  Eep.  6,  50  Am.  St.  Eep. 
685;  North  Powder  etc.  Co.  v.  Cougha- 
nour,  34  Ore.  9,  54  Pae.  Eep.  223; 
Boyee  v.  Cupper,  35  Ore.  256,  61  Pae. 
Eep.  642;  Watts  v.  Spencer,  51  Ore. 
262,  94  Pae.  Eep.  39;  Hargrave  v. 
Cook,  108  Cal.  72,  41  Pae.  Eep.  18, 
30  L.  E.  A.  390;  Weidensteiner  v. 
Mally,  55  Wash.  79,  104  Pac.  Eep. 
143;  Davis  v.  Chamberlain,  51  Ore. 
304,  98  Pae.  Eep.  154;  Bullerrlick  v. 
Hermsmeyer,  32  Mont.  541,  81  Pac. 
Bep.  334. 


"In  the  absence  of  a  finding  of  the 
actual  diversion  of  some  definite  quan- 
tity of  water,  sufficiently  supported  by 
evidence,  the  plea  of  prescriptive  right 
to  take  water  above  their  boundary 
must  necessarily  fail."  Logan  t. 
Guichard,  159  Cal.  562,  114  Pac.  Eep. 
989,  citing  Hayes  v.  Silver  Creek  etc. 
Co.,  136  Cal.  238,  68  Pac.  Eep.  704; 
Walsh  V.  Wallace,  26  Nev.  299,  67  Pae. 
Eep.  914,  99  Am.  St.  Eep.  692;  Se- 
nior r.  Anderson,  130  Cal.  290,  62 
Pac.  Eep.  563. 

9  Egan  V.  Estrada,  6  Ariz.  248,  56 
Pac.  Eep.  721;  Miller  v.  Wheeler,  54 
Wash.  429,  103  Pac.  Eep.  641,  23  L. 
E.  A.,  N.  S.,  1065 ;  Anaheim  W.  Co.  v. 
Serai-Tropic  W.  Co.,  64  Cal.  185,  30 
Pac.  Eep.  623;  Jobling  v.  Tuttle,  75 
Kan.  351,  89  Pac.  Eep.  699,  9  L.  E. 
A.,  N.  S.,  966;  Faulkner  v.  Eondoni, 
104  Cal.  140,  37  Pae.  Eep.  883;  Church 
V.  Stillwell,  12  Colo.  App.  43,  54  Pae. 
Eep.  395;  North  Powder  M.  Co.  v. 
Coughanour,  34  Ore.  9,  54  Pac.  Eep. 
223;  Watts  v.  Spencer,  51  Ore.  262, 
94  Pac.  Eep.  39;  Last  Chance  etc.  Co. 
V.  Heilbron,  86  Cal.  1,  26  Pac.  Eep. 
523;  Union  M.  &  M.  Co.  v.  Dangberg, 
81  Fed.  Eep.  73;  Smith  v.  Duff,  39 
Mont.  382,  102  Pae.  Eep.  984,  133  Am. 
Mont.  382,  102  Pac.  Eep.  984,  133 
Am.  St.  Eep.  587;  Meng  v.  Cof- 
fey, 67  Neb.  500,  93  N.  W.  Eep. 
713,  60  L.  E.  A.  910,  108  Am.  St. 
Eep.  697;  Wimer  v.  Simmons,  27  Ore. 
i.  39  Pae.  Eep.  6,  50  Am.  St.  Eep. 
685;  Bowman  v.  Bowman,  35  Ore.  279, 
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water,  when  it  may  be  done  without  sensible  injury  to  the  prior 
claimants  or.  to  the  lower  owners  on  the  stream,  does  not  give,  a 
prescriptive  right  to  divert  the  whole  stream  in  dry  seasons,  and 
at  a  time  when  the  rights  would  be  injuriously  affected.  ^^  Nor  at 
any  time  is  the  use  of  a  surplus,  over  and  above  the  rights  of  the 
prior  appropriators,  adverse  to  them,  since  there  is  no  invasion  of 
their  rights  so  long  as  they  get  all  the  water  claimed  by  them.ii 

Under  the  later,  and,  we  will  aSd,  better  considered,  decisions,  it 
is  held  that  in  order  for  a  prescriptive  right  to  be  acquired,  there 
must  be  actual  damage  to  the  use  of  the  owner.  As  was  said  in 
a  recent  Montana  case:  ^^  "But  use  of  water  does  not  begin  to 
be  adverse  as  against  a  prior  appropriator  unless  it  results  in  a  dep- 
rivation to  such  appropriator,  or  amounts  to  such  an  invasion  of 
his  rights  as  will  enable  him  at  any  time  during  the  statutory  period 
to  maintain  an  action  against  the  adverse  user. ' '  i3 

We  have  also  seen  in  a  previous  section  that  there  can  be  no  pre- 


57  Pae.  Eep.  546;  Davis  T.  Chamber- 
lain, 51  Ore.  304,  98  Pao.  Eep.  154; 
Hough  v.  Porter,  51  Ore.  318,  95  Pao. 
Eep.  732,  98  Pae.  Eep.  1083,  102  Pae. 
Eep.  728. 

10  Meng  V.  Coffey,  67  Neb.  500,  93 
N.  "W.  Eep.  713,  60  L.  E.  A.  910,  108 
Am.  St.  Eep.  697. 

11  Norman  v.  Corbley,  32  Mont.  195, 
79  Pae.  Eep.  1059;  Pifield  v.  Spring 
Valley  etc.  Works,  130  Cal.  552,  62 
Pae.  Eep.  1054;  Talbott  v.  Butte  etc. 
Co.,  29  Mont.  17,  73  Pae.  Eep.  1111; 
Faulkner  v.  Eondoni,  104  Cal.  140, 
37  Pae.  Eep.  883. 

12  Featherman  v.  Hennessy,  42 
Mont.  535,  113  Pao.  Eep.  751. 

13  See,  also,  Smith  v.  Duff,  39  Mont. 
382,  202  Pao.  Eep.  984,  133  Am.  St. 
Eep.  587 ;  Talbott  v.  Butte  City  Water 
Co.,  29  Mont.  17,  73  Pae.  Eep.  1111; 
Ison  V.  Sturgill,  57  Ore.  109,  109  Pao. 
Eep.  579,  110  Pae.  Eep.  535;  Anaheim 
Water  Co.  v.  Semi-Tropie  ete.  Co.,  64 
Cal.  185,  30  Pae.  Eep.  '  623 ;  Last 
Chance  ete.  Co.  y.  Heilbron,  86  Cal. 
10,    26    Pae.    Eep.    523;    Miller    v. 


Wheeler,  54  Wash.  429,  103  Pae.  Eep. 
641,  23  L.  E.  A.,  N.  S.,  1065;  Job- 
ling  V.  Tuttle^  75  Kan.  351,  89  Pae. 
Eep.  699,  9  L.  E.  A.,  N.  S.,  960;  Mor- 
ris V.  Bean,  146  Fed.  Eep.  432;  af- 
firmed 159  Fed.  Eep.  651,  86  C.  C.  .A. 
519;  affiriAed  221  U.  S.  485,  55  L.  Ed. 
821,  31  Sup.  Ct.  Eep.  703;  Egan  y. 
Estrada,  6  Ariz.  248,  56  Pae.  Eep. 
721;  Watts  V.  Spenoer,  51  Ore.  262, 
94  Pae.  Eep.  39;  Meng  y.  Coffey,  67 
Neb.  500,  93  N.  W.  Eep.  713,  60  L. 
E.  A.  910,  108  Am.  St.  Eep.  697. 

But  see  Moore  v.  Clear  Lake  W. 
Works,  68  Cal.  146,  147,  8  Pae.  Eep. 
816,  where  it  is  said:  "The  interpo- 
sition of  a  court  of  equity  was  re- 
quired to  prevent  defendant's  wrong- 
ful acts  from  ripening  into  a  right, 
and  on  that  ground  alone  the  inter- 
ference of  a  court  of  equity  was  prop- 
erly asked  and  grafted. ' ' 

See,  also,  Spargur  v.  Heard,  90  Cal. 
221,  27  Pae.  Eep.  198 ;  Mott  v.  Ewing, 
90  Cal.  231,  27  Pae.  Eep.  194;  Conk- 
lin  Imp.  Co.  v.  Pae.  etc.  Co.,  87  Cal. 
296,  25  Pae.  Eep.  399;   Creighton  v. 
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scriptive  right  acquired  by  a  user  below  of  the  water  as  against  the 
rights  of  those  above  on  the  stream.^* 

As  to  the  extent  of  the  invasion  of  the  right  necessary  before  the 
adverse  claimant  can  acquire  a  title  by  prescription,  we  have  seen 
above  that  the  enjoyment  by  the  claimant  of  the  right  must  be  suf- 
ficient to  afford  a  ground  for  action  against  him  by  the  owner.^s 

§  1051.  Elements  necessary — The  use  must  be  under  a  claim 
of  right  or  color  of  title. — The  third  essential  element  xmder  our 
classification,  1  in  order  to  acquire  a  title  to  a  water  right  by  pre- 
scription, is  that  the  user  must  be  held  under  a  claim  of  right  as  the 
property  of  the  claimant,  or,  as  it  is  sonietimes  termed,  under  color 
of  title.2    The  same  is  true  where  the  right  claimed  is  a  right  of 


Evans,  53  Cal.  55;  Heilbron  v.  Fowler 
etc.  Canal  Co.,  75  Cal.  426,  17  Pae. 
Eep.  535,  7  Am.  St.  Eep.  183 ;  Walker 
V.  Emerson,  89  Cal.  456,  26  Pac.  Eep. 
968. 

As  to  when  a  rigbt  of  action  for  an 
injunction  will  lie,  see  Chap.  81. 

1*  For  prescriptive  right  to  receive 
the  flow  of  a  stream,  see  See.  1041. 

15  Carson  v.  Hayes,  39  Ore.  97,  65 
Pac.  Eep.  814,  citing  Kinney  on  Irr., 
Ist  Ed.,  Sec.  294;  Chessman  v.  Hale, 
31  Mont.  577,  79  Pac.  Eep.  254,  68 
L.  E.  A.  410;  Hanson  v.  McCue,  42 
Cal.  303,  10  Am.  Bep.  299;  Montecito 
etc.  Co.  v.  Santa  Barbara,  144  Cal. 
578,  77  Pae.  Eep.  1113;  Id.,  51  Cal. 
377,  90  Pac.  Eep.  935. 

See,  however,  Alhambra  etc.  Co.  ▼. 
Richardson,  72  Cal.  598,  14  Pae.  Eep. 
379;  Fogarty  v.  Fogarty,  129  Cal.  46, 
61  Pae.  Eep.  570. 

That  a  suit  interrupts  the  continuity 
of  use,  see  Sec.  1053. 

1  See  Sec.  1048. 

2  A  right  to  the  use  and  possession 
of  the  water  of  a  stream  may  be  ac- 
quired by  prescription  only  when  ac- 
companied by  claim  of  title.  Bross- 
ard  v.  Morgan,  7  Idaho  215,  61  Pao. 
Bep.  1031. 


It  must  have  been  asserted  under 
claim  of  title,  exclusive  of  any  other 
right.  Center  Cr.  etc.  Co.  v.  Lindsay, 
21  Utah  192,  60  Pao.  Eep.  559. 

See,  also.  Smith  v.  North  Canyon 
etc.  Co.,  16  Utah  194,  52  Pao.  Eep. 
283;  American  etc.  Co.  v.  Bradford, 
27  Cal.  360,  15  Morr.  Min.  Eep.  190; 
Davies  v.  Angel,  8  Cal.  App.  305,  96 
Pac.  Eep.  909;  Heintzen  v.  Binninger, 
79  Cal.  5,  21  Pae.  Eep.  377;  Cox  v. 
Clough,  70  Cal.  345,  11  Pac.  Eep. 
732;  Postlethwaite  v.  Payne,  8  Ind. 
104;  Unger  v.  Mooney,  63  Cal.  586, 
49  Am.  Eep.  100;  Bashore  v.  Mooney, 
4  Cal.  App.  276,  87  Pae.  Eep.  553; 
Montecito  W.  Co.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pac.  Eep.  1113 ; 
Id.,  51  Cal.  377,  90  Pao.  Eep.  935; 
Yeager  v.  Woodruff,  17  Utah  361,  53 
Pac.  Eep.  1045;  Winter  v.  Winter,  8 
Nev.  129. 

The  use  of  squatters  of  a  part  of  the 
waters  of  a  stream,  without  any  claim 
of  right  to  divert  and  use  it  elsewhere, 
is  not  adverse  to  the  owners  of  the 
tract.  Alta  etc.  .Co.  v.  Hancock,  85 
Cal.  219,  24  Pac.  Eep.  645,  20  Am.  St. 
Eep.  217. 
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way  for  a  ditch' or  canal  over  the  land  of  another,  or  the  right  to 
conduct  water  thrcugh  the  ditch  or  canal  of  another.  But  where 
there  has  been  an  open,  visible,  continuous,  and  unmolested  use  of  a 
right  of  way  for  more  than  the  time  required  by  the  statute  of  limi- 
tations, it  is  sufficient  to  raise  a  presumption  that  it  was  under  a 
claim  of  right.^ 

The  claim  of  right  may  be  made  in  a  number  of  ways.  It  may  be 
made  by  the  continued  assertion  ^rbally  of  the  right  in  such  a  man- 
ner that  it  is  brought  home  to  the  owner  of  the  right,  and,  there- 
fore, notice  to  him.*  It  may  be  made  by  the  posting  and  recording 
of  a  notice  of  appropriation,  and  the  continued  use  of  the  water, 
although  this  is  not  necessary,  except  as  evidence  of  the  claim.  ^ 
But,  assuming  that  there  is  no  express  declaration  of  right,  or  any 
posting  of  notice  declaring  the  same,  where  there  is  satisfactory 
proof  of  a  continuous,  open,  notorious,  and  uninterrupted  use  of  the 
waters  on  the  lands  of  the  claimant  for'  the  statutory  period,  and 
of  such  a  character  as  to  unquestionably  indicate  that  the  use  was 
being  exercised  in  hostility  to  the  right  of  any  person  to  interfere 
with  its  exercise,  there  is  sufficient  proof  that  it  was  made-  under  a 
claim  of  right.®  And  in  this  connection  it  may  be  said  that  when  the 

3  Fleming  y.  Howard,  150  Cal.  28,  mencement  of  the  action  was  admiasi- 
87  Pae.  Rep.  908.  ble  in  evidence  of  an  adverse  claim. 

"If  there  has  been  the  use  of  an  See,  also,  Coonradt  v.  Hill,  79  Cal. 

easement  for  20  years,  unexplained,  it  593,   21  Pae.  Rep.   1099;    Gurnsey  v. 

will  be  presumed  to  be  under  a  claim  Antelope  etc.  Co.,  6  Cal.  App.  387,  92 

of  right,  and  adverse."     Washb.   on  Pae.    Rep.    326;    Oregon    etc.    Co.    v. 

Easements,  4th  Ed.,  p.  156.  Allen,  41  Ore.  209,  69  Pae.  Rep.  455, 

4  The  claim  may  be  made,  by  the  93  Am.  St.  Rep.  701 ;  Senior  v.  Ander- 
use,  openly,  notoriously,  and  peaceably,  son,  130  Cal.  290,  62  Pae.  Rep.  563 ; 
and  adversely  to  the  defendant  and  to  Lavery  v.  Arnold,  36  Ore.  84,  57  Pae. 
the  whole  world,  claiming  all  the  time  Rep.  906,  58  Pae.  Rep.  524. 

to  be  the  owner.    Gurnsey  v.  Antelope  6  Anaheim    Union    W.  Go.  v.   Ash- 

Cr.  etc.  Co.,  6  Cal.  App.  387,  92  Pae.  croft,  153  Cal.  152,  94  Pae.  Rep.  613. 

Rep.  326.  "Such  claim  may  be  made  out  by 

See,  also,  Anaheim  Union  W.  Co.  v.  visible  acts,  without  any  assertions  by 

Ashcroft,  153  Cal.  152,  94  Pae.  Rep.  word  of  mouth."     Gurnsey  v.   Ante- 

613.  lope  Cr.  etc.  Co.,  6  Cal.  App.  387,  92 

5Alta  etc.  Co.  v.  Hancock,  85  Cal.  Pae.  Rep.  326. 

219,   24   Pae.   Rep.   645,   20    Am.    St.  See,  also,  Knight  v.  Cohen,  7  Cal. 

Rep.  217;  Frederick  v.  Dickey,  91  Cal.  App.  43,  93  Pae.  Rep.  396;   Ford  v. 

360,  27  Pae.  Rep.  742,  where  it  is  held  Wilson,   35   Miss.   490,   72    Am.   Dec. 

that  a  notice  of  location  of  a  water  137;  Royall  v.  Lisle,  15  Ga.  545,  60 

right  made  15  years  before  the  com-  Am.  Dec.  712  j  Langworthy  v.  Myers, 
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use  is  not  secret  or  clandestine,  but  open,  visible,  and  notorious,  the 
presumption  of  knowledge  of  the  owner  follows,  and  that  the  claim 
is  made  under  a  claim  of  right  of  ownership  J 

A  prescriptive  right  once  properly  begun  may  be  terminated  by 
the  recognition  of  the  title  of  the  owner.  Therefore,  where  the 
adverse  claimant  offers  to  purchase  or  rent  the  property  from  the 
owner,  it  amounts  to  a  waiver  of  his  own  claim  of  right  and  an 
unequivocal  recognition  of  the  right  of  the  party  against  whom  the 
adverse  right  was  formerly  running.^  So,  also,  will  any  act  upon 
the  part  of  the  claimant  which  changes  the  nature  of  the  claim  from 
one  being  adverse  to  one  based  upon  permission.^ 

§  1052.  Elements  necessary — The  adverse  user  must  be  con- 
tinuous for  the  full  prescriptiveperiod. — Under  our  classification  ^ 
the  fourth  element  necessary  is  that  the  use  must  be  continuous  and 
uninterrupted  for  the  full  prescriptive  period  required  by  the 
statute  of  the  State  where  the  right  is  claimed.^  And  since  ad- 
verse user  is  necessary,  the  time  prescribed  by  the  statute  does 
not  begin  to  run  until  the  one  against  whom  the  right  is  claimed 

4  Iowa  18;  Barnes  v.  Light,  116  N.  Y.  Kep.  905;  Anaheim  Water  Co.  v.  Ash- 

34,  22  N.  E.  Eep.  441 ;  Alta  etc.  Co.  v.  croft,  153  Cal.  152,  94  Pac.  Eep.  613 ; 

Hancock,   85  Cal.   219,   24  Pac.   Eep.  Evans  Ditch  Co.  v.  Lakeside  Ditch  Co., 

645,  20  Am.  St.  Eep.   217;   Southern  15  Cal.  App.  119,  108  Pac.  Rep.  1027. 

California  etc.  Co.  v.  Wilshire,  144  Cal.  8  Jensen  v.  Hunter,  108  Cal.  17,  41 

68,   77   Pac.   Eep.    767;    Frederick  v.  Pac.  Rep.  14;  Cannon  v.  Stockmon,  36 

Dickey,  91  Cal.  360,  27  Pac.  Rep.  742;  Cal.  535,  95  Am.  Dec.  205;  Lovell  v. 

Meng  V.  Coffey,  67  Neb.  500,  93  N.  W.  Frost,  44  Cal.  471. 

Eep.  713,  60  L.  R.  A.  910,  108  Am.  9  Conceding  that  a  diversion  of  wa- 

St.  Rep.  697 ;  Evans  Ditch  Co.  v.  Lake-  ter  from  a  dam  initiated  a  prescrip- 

side  Ditch  Co.,  13  Cal.  App.  119,  108  tive  right  thereto,  it  is  disturbed  by 

Pac.  Rep.  1027.  obtaining    permission    to    lay    pipes 

7  Gurnsey  v.  Antelope  Cr.  etc.  Co.,  across  the  land  in  question,  and  take 

6  Cal.  App.  387,   92  Pac.  Rep.   326;  from  the  dam  at  a  point  30'0  feet  from 

Fleming  v.  Howard,   150   Cal.   28,   87  the  first  diversion.   Ehoades  v.  Barnes, 

Pac.  Eep.   908;    Thompson  v.  Pioche,  54  Wash.  145,  102  Pac.  Eep.  884. 

44    Cal.    508 ;    Unger   v.    Mooney,    63  That  a  prescriptive  right  can  not  be 

Cal.  586,  49  Am.  Rep.  100 ;  Monteeito  based  on  permission  of  license,  see  See. 

Val.  etc.   Co.  v.   Santa  Barbara,   144  985. 

Cal.  597,  77  Pac.  Eep.  1113 ;  Id.,  151  i  See  Sec.  1048. 

Cal.  377,  90  Pac.  Eep.  935;  Bauers  v.  2  For  the  statute  of  limitations,  see 

Bull,  46  Ore.  60,  78  Pac.  Rep.  757;  Part  XIY. 
Rose  T.  Mesmer,  142  Cal.  322,  75  Pac. 
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has  had  notice,  either  actual  or  constructive.  In  other  words,  the 
notice  may  be  actual  or  it  may  be  attended  by  such  circumstances 
of  notoriety  as  will  reasonably  impart  notice  to  the  person  affected 
that  the  user  is  being  made  under  a  claim  of  right.^  As  against 
a  water  right  the  statute  will  begin  to  run  at  the  time  the  unlawful 
diversion  of  the  water  is  made  by  the  claimant,  and  not  at  the 
time  the  works  are  begun  with  which  it  is  intended  to  use  the 
water.*  As  against  a  right  of  ma,y  for  a  ditch,  canal,  or  other 
works  across  the  lands  of  others,  the  statute  will  begin  to  run  from 
the  time  of  the  actual  adverse  possession  of  the  land  in  question." 

From  the  exact  date  of  the  actual  notice  of  the  party  against 
whom  the  right  is  claimed,  or  from  the  date  when  such  notice  to 
him  may  be  reasonably  presumed,  the  claimant  must  have  used 
the  water,  or  the  ditch,  canal,  or  other  works  continuously  and 
uninterruptedly  for  at  least  the  full  prescriptive  period  required- 
by  the  statute.*    And  in  this  connection  it  is  held  that  the  word 


3  See  preyious  sections,  Nos.  1049- 
1053. 

See,  also,  Bowman  v.  Bowman,.  35 
Ore.  279,  57  Pac.  Eep.  546;  Hughes- 
ville  W.  Co.  V.  Person,  182  Pa.  450,  38 
Atl.  Eep.  584. 

i  Fuller  V.  Swan'  Eiver  etc.  Co.,  12 
Colo.  12,  19  Pae.  Eep.  836,  16  Morr. 
Min.  Eep.  252. 

Prescription  begins  to  run  from  the 
time  one  diverts  the  water,  although 
there  is  not  then  an  actual  use  thereof, 
there  being  actual  and  exclusive  pos- 
session and  control  with  the  intent  to 
use  it,  and  actual  use,  within  a  reason- 
able time.  Oregon  etc.  Co.  v.  Allen 
D.  Co.,  41  Ore.  209,  69  Pae.  Eep.  455, 
93  Am.  St.  Eep.  701. 

See,  also,  Lavery  y.  Arnold,  36  Ore. 
84,  57  Pac.  Eep.  906,  58  Pae.  Eep. 
524. 

5  See  for  rights  of  way  by  prescrip- 
tion, Sees.  1044,  1045. 

6  Por  the  prescriptive  periods  of  the 
various  States,  see  Part  XIV. 

If  the  plaintiffs'  possession  was  ad- 
verse, it  did  not  continue  for  a  suffi- 
cient   time    to    entitle,  them    to    any 


rights  against  defendant  by  prescrip- 
tion. Moss  V.  Eose,  27  Ore.  595,  41 
Pac.  Eep.  666,  50  Am.  St.  Eep.  743. 

"Adverse  possession  to  realty  may 
have  its  inception  in  trespass,  and 
naked  possession  under  a  claim  of 
right,  actual,  hostile,  and  continuous 
for  a  period  of  10  years,  will,  in  this 
State,  ripen  into  a  perfect  title. '«'  Ore- 
gon etc.  Co.  V.  Allen  D.  Co.,  41  Ore. 
209,  69  Pae.  Eep.  455,  93  Am.  St.  Eep. 
701. 

' '  The  right  of  the  defendant  in  the 
water  would  become  fixed  only  after 
seven  years'  continuous,  uninterrupted, 
hostile,  notorious,  adverse  enjoyment." 
Smith  v.  North  Canyon  W.  Co.,  16 
Utah  194,  52  Pae.  Eep.  283. 

See,  also,  Richard  v.  Hupp, Cal. 

,  37  Pae.  Eep.  920,  where  it  was 

held  that  the  adverse  use  of  a  flume 
for  less  than  the  statutory  period 
failed  to  establish  a  prescriptive  right. 

"It  is  not  contended  that  the  stat- 
ute of  limitations  will  not  run  against 
the  State."  State  v.  Quantic,  37 
Mont.  32,  94  Pac.  Eep.  491. 

See,  also,  Hough  v.  Porter,  51  Ore. 
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"uninterrupted"  comprehends  a  continuous  use  to  the  extent  re- 
quired J  The  word  "exclusive"  also  comprehends  a  continuous 
use  by  the  claimant,  and  is  synonymous  in  this  connection  with  the 
word  "uninterrupted."  It  is  also  held  that  the  word  "uninter- 
rupted" is  synonymous  with  the  word  "peaceable,"  so  far  as  the 
right  acquired  by  adverse  possession  is  concerned.^  The  use  must 
be  uninterrupted,  and,  therefore,  it  must  be  continuous  for  the 
statutory  period.^    And,  also,  it  is  held  that  the  words  "prescrip- 


318,  95  Pac.  Eep.  732,  98  Pae.  Rep. 
1083,  102  Pac.  Rep.  728;  Davis  v. 
Chamberlain,  51  Ore.  304,  98  Pae. 
Eep.  154 ;  Knight  v.  Cohen,  7  Cal.  App. 
43,  93  Pae.  Eep.  396;  Campbell  v. 
Shivers,  1  Ariz.  161,  25  Pae.  Rep.  540; 
Dalton  V.  Rentaria,  2  Ariz.  275,  15 
Pac.  Eep.  37;  Center  Cr.  Irr.  Co.  v. 
Lindsay,  21  Utah  192,  60  Pae.  Eep. 
559;  Egan  v.  Estrada,  6  Ariz.  248, 
56  Pae.  Eep.  721;  Cox  v.  Clough,  70 
Cal.  345,  11  Pac.  Rep.  732;  Oneto  v. 
Restano,  78  Cal.  374,  20  Pae.  Rep. 
743 ;  Id.,  89  Cal.  63,  26  Pae.  Rep.  788 ; 
Heintzen  v.  Binninger,  79  Cal.  5,  21 
Pac.  Rep.  377;  Smith  t.  Hawkins,  110 
Cal.  122,  42  Pae.  Eep.  453;  Lakeside 
D.  Co.  V.  Crane,  80  Cal.  181,  22  Pae. 
Rep.  76 ;  Paige  v.  Rocky  Ford  etc.  Co., 
83  Cal.  84,  21  Pac.  Rep.  1102,  23  Pac. 
Eep.  875;   Alta  etc.   Co.  v.  Hancock, 

85  Cal.  219,  24  Pac.  Eep.  645,  20  Am. 
St.  Rep.  217;  Ball  v.  Kehl,  95  Pac. 
Rep.  606,  30  Pac.  Rep.  780;  Faulkner 
V.  Rondoni,  104  Cal.  140,  37  Pae.  Eep. 
883;  Natoma  "W.  Co.  v.  Hancock,  101 
Cal.  42,  31  Pac.  Rep.  112,  35  Pae.  Rep. 
334;  Baker  v.  Brown,  55  Tex.  377; 
Higuera  v.  Del  Ponte,  4  Cal.  App.  13, 
88  Pac.  Rep.  808 ;  American  etc.  Co.  v. 
Bradford,  27  Cal.  360,  15  Morr.  Min. 
Eep.  190;  Watts  v.  Spencer,  51  Ore. 
262,  94  Pac.  Eep.  39. 

TCoUins  V.  Gray,  3  Cal.  App.  723, 

86  Pae.  Rep.  983,  where  it  is  said: 
"In  addition,  the  Court  finds  that  for 
more  than  five  years  the  use  by  the 
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plaintiff  was  uninterrupted,  which  of 
itself  comprehends  a  continuous  use  to 
the  extent  required." 

8  "  It  is  true  that  in  Cave  v:  Crafts, 
53  Cal.  135,  it  is  said  that  the  adverse 
use  must  be  peaceable.  But  that 
means  no  more,  as  the  opinion  itself 
explains,  quoting  Wood  en  Nuisances, 
than  that  it  must  be  uninterrupted." 
Montecito  etc.  Co.  v.  Santa  Barbara, 

144  Cal.  578,  77  Pac.  Rep.  1113 ;  Id., 
151  Cal.  377,  90  Pac.  Rep.  935. 

9  Watts  V.  Spencer,  51  Ore.  262,  94 
Pac.  Eep.  39;  American  etc.  Co.  v. 
Bradford,  27  Cal.  360,  15  Morr.  Min. 
Eep.  190;  Bree  v.  Wheeler,  129  Cal. 
145,  61  Pac.  Eep.  782;  Davis  v.  Gale, 
32  Cal.  26,  91  Am.  Dee.  554,  4  Morr. 
Min.  Eep.  604;  Cave  v.  Crafts,  53  Pae. 
Eep.  135;  Wasatch  Irr.  Co.  v.  Fulton, 
23  Utah  466,  65  Pae.  Eep.  205;  An- 
thers V.  Bryant,  22  Nev.  242,  38  Pac. 
Rep.  439;  Mason  v.  Tearwood,  58 
Wash.  276,  108  Pac-  Rep.  608 ;  Galla- 
gher V.  Montecito  Valley  Water  Co., 

101  Cal.  245,  35  Pae.  Eep.  770;  Rice 
V.  Meiners,  136  Cal.  292,  68  Pae.  Rep. 
817;  Silva  v.  Hawn,  10  Cal.  App.  544, 

102  Pac.  Rep.  952;  Guttierrez  v.  Wege, 

145  Cal.  730,  79  Pac.  Eep.  449;  Id., 
151  Cal.  587,  91  Pac.  Rep.  395;  Boyn- 
tan  V.  Longley,  19  Nev.  69,  6  Pae. 
Eep.  437,  3  Am.  St  Rep.  781;  Swank 
V.  Sweetwater  etc.  Co.,  15  Idaho  583, 
98  Pac.  Eep.  297;  Hall  v.  Blaokman, 
8  Idaho  272,  68  Pac.  Rep.  19;  Center 
Creek  v.  Lindsay,  21  Utah  192,  60  Pac. 
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tion"  and  "limitation"  are  convertible  terms,  and  therefore  a 
plea  of  the  proper  statute  of  limitations  is  a  good  plea  of  a  pre- 
scriptive right.  1° 

As  to  what  constitutes  a  continuity  of  user  of  a  water  right, 
ditch,  or  canal,  or  other  works  depends  upon  the  nature  and  char- 
acter of  the  right  claimed.  The  adverse  user  only  during  the 
season  when  the  water  is  needed  constitutes  a  sufSeient  continuous 
user  of  either  the  water  or  the»easement  used  in  connection  there- 
with, as  the  omission  to  use  the  water  when  it  is  not  needed  by  the 
claimant  does  not  break  the  continuity  of  the  user  as  far  as  acquir- 
ing a  right  by  prescription  is  concerned.  Water  for  irrigation, 
for  example,  is  not  needed  at  all  seasons  of  the  year ;  and,  again,  it 
may  not  be  needed  every  day  of  the  irrigating  season.  In  general, 
it  may  be  said  that  the  right  to  its  use  may  be  acquired  adversely, 
as  it  may  be  acquired  by  appropriation  by  periods  of  time.^^  If 
whenever  the  claimant  needs  the  water  from  time  to  time,  he  makes 
use  of  it,  whether  the  use  be  every  day,  or  once  every  week,  or 
twice  a  month,  or  whenever  his  needs  require  it,  this  is  a  continuous 
use. ^2    But  where  the  interruption  in  the  continuity  of  the  use 


Eep.  559;  Crawford  etc.  Co.  v.  Hatha- 
way, 67  Neb.  325,  93  N.  W.  Bep.  781, 
60  L.  B.  A.  889,  108  Am.  St.  Eep. 
647 ;  Smith  v.  Duff,  39  Mont.  382,  102 
Pac.  Eep.  984,  133  Am.  St.  Eep.  587; 
Talbott  V.  Butte  City  etc.  Co.,  29  Mont. 
17,  73  Pao.  Bep.  1111;  Ison  v.  Stur- 
gill,  57  Ore.  109,  109  Pac.  Eep.  579, 
110  Pae.  Eep.  535;  Benton  v.  John- 
cox,  17  Wash.  277,  49  Pac.  Bep.  495, 
39  L.  E.  A.  107,  61  Am.  St.  Eep.  912; 
Lara  v.  Sandall,  52  Wash.  53,  100  Pac. 
Eep.  166;  Haas  v.  Chussard,  17  Tex. 
588 ;  Evans  v.  Scott,  37  Tex.  Civ.  App. 
373,  83  S.  W.  Eep.  874. 

10  Alhambra  etc.  Co.  v.  Eichardson, 
72  Cal.  598,  14  Pac.  Bep.  379 ;  Church- 
ill V.  Louie,  135  Cal.  608,  67  Pae.  Eep. 
1052;  Campbell  v.  West,  44  Cal.  646; 
Frederick  v.  Dickey,  91  Cal.  360,  27 
Pac.  Eep.  742. 

11  For  appropriation  by  periods  of 
time,  see  See.  786. 

12  "The  correct  rule  as  to  contin- 


uity of  user  to  give  a  presumptive 
right  to  an  easement,  and  what  shall 
constitute  such  a  continuity,  can  be 
stated  only  with  reference  to  the  na- 
ture and  character  of  the  right 
claimed.  The  right  is  not  abandoned 
to  the  use  of  a  ditch  to  convey  water 
for  purposes  of  irrigation  because  the 
water  does  not  flow  in  it  every  day  in 
the  year.  The  party  claimant  does  not 
need  the  ditch  every  day  in  the  year, 
and  the  law  does  not  require  him,  to 
constitute  continuity  of  use,  to  use  the 
water  when  he  does  not  need  it.  If 
he  has  used  the  ditch  at  such  times 
as  he  needed  it,  it  is  regarded  by  the 
law  as  continuous  use. ' '  Hesperia  etc. 
Co.  V.  Bogers,  83  Cal.  10,  23  Pao.  Bep. 
196,  17  Am.  St.  Eep.  209,  citing  Bod- 
flsh  V.  Bodfish,  105  Mass.  317. 

In  California,  a  finding  that  for 
more  than  five  years  plaintiff  and  oth- 
ers used  a  pipe  line  as  often  as  re- 
quired  by   them   for   irrigating   pur- 
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is  caused  by  the  acts  of  the  party  against  whom  the  adverse  user 
is  running,  and  not  from  the  claimant's  own  free  will,  no  right  ca'n 
be  acquired  by  prescription. ^^  Again,  a  mere  "scrambling  pos- 
session" of  the  water  first  by  one  claimant  and  then  by  another 
gives  no  right  by  prescription  to  any  party,  for  the  reason  that 
the  continuity  of  the  use  is  broken,  i* 


§  1053.  Elements  necessary — The  adverse  user  must  be  con- 
tinuous— Interruption  of  user. — An  interruption  of  an  adverse 
user  by  the  owner  of  the  right  may  be  made  in  several  ways,  and 
thus  prevent  a  permanent  right  from  being  acquired  by  prescrip- 
tion. It  may  be  made  by  the  shutting  off  of  the  water  at  the  time 
the  claimant  needs  it.^  This  is  true  even  though  the  claimant 
immediately  thereafter  turned  the  water  back  into  his  own  ditch.^ 


poses,  constituted  a  sufficient  finding 
of  continuity  of  user.  Collins  T.  Gray, 
3  Cal.  App.  723,  86  Pae.  Rep.  983. 

See,  also,  Abbott  v.  Pond,  142  Cal. 
393,  76  Pae.  Rep.  60;  McDougal  v. 
Lame,  39  Ore.  212,  64  Pae.  Bep.  864; 
Strong  y.  Baldwin,  154  Cal.  150,  97 
Pae.  Rep.  178,  129  Am.  St.  Rep.  141; 
Jordan  v.  Lang,  22  S.  C.  159;  Smith 
T.  Logan,  18  Nev.  149,  1  Pae.  Kep. 
678. 

13  Bree  v.  Wheeler,  4  Cal.  App.  109, 
87  Pae.  Rep.  255;  Wasatch  Irr.  Co.  v. 
Fulton,  23  Utah  466,  65  Pae.  Rep. 
205. 

l*"A  mere  scrambling  possession 
of  the  water,  or  the  obtaining  of  it 
hj  force  or  fraud,  gives  no  pre- 
scriptive right."  Union  M.  &  M.  Co. 
V.  Dangberg,  81  Fed.  Rep.  73,  91. 

See,  also,  Morris  v.  Bean,  146  Fed. 
Rep.  432;  Id.,  159  Fed.  Rep.  651,  86 
C.  C.  A.  519;  affirmed  in  221  U.  S. 
485,  55  L.  Ed.  821,  31  Sup.  Ct.  Bep. 
703;  Bullerdick  v.  Hermsmeyer,  32 
Mont.  541,  81  Pae.  Rep.  334;  Faull  v. 
Cooke,  19  Ore.  455,  26  Pae.  Rep.  662, 
20  Am.  St.  Rep.  836,  where  the  water 
was  used  first  by  one  claimant  and 
then  by  the  other,  "but  the  possession 


of  none  of  the  claimants  was  con- 
tinuous, or  of  such  a  character  as  to 
constitute  adverse  possession  against 
the  others. ' ' 

See,  also,  cases  cited  in  the  follow- 
ing notes. 

1  Ne  title  to  water  rights  accrued 
by  adverse  possession,  where  the  plain- 
tiff annually  interrupted  defendant's 
use.  Bree  v.  Wheeler,  4  Cal.  App.  109, 
87  Pae.  Rep.  255;  Wasatch  Irr.  Co.  v. 
Fulton,  23  Utah  466,  65  Pae.  Rep. 
205;  Cave  v.  Crafts,  53  Cal.  135; 
Baker  v.  Brown,  55  Tex.  377;  Last 
Chance  etc.  Co.  v.  Heilbron,  86  Cal. 
1,  26  Pae.  Rep.  523. 

2  Anthers  v.  Bryant,  22  Nev.  242, 
38  Pae.  Bep.  439. 

"Among  the  defenses  set  up  in 
the  several  answers  were  pleas  of  the 
statute  of  limitations  and  rights  by 
prescription.  Under  such  pleadings 
any  evidence  which  tended  to  show 
an  interruption  of  possession  was 
proper  and  competent. ' '  Wasatch  Irr. 
Co.  V.  Fulton,  23  Utah  466,  65  Pae. 
Rep.  205. 

See,  also.  Union  M.  &  M.  Co.  v. 
Dangberg,  81  Fed.  Rep.  73. 
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But  the  authorities  hold  that  there  must  be  some  open  act  of  the 
owner  to  prevent  the  statute  from  running,  and  that  the  mere 
verbal  disputing  of  the  right  of  the  claimant  by  the  owner  is  not 
sufficient.^  In  a  recent  action  in  Oregon,  where  the  owner  clan- 
destinely and  without  the  knowledge  of  the  adverse  claimant 
forcibly  destroyed  the  works  conducting  the  water,  it  was  held  not 
to  break  the  continuity  of  the  user.*  Of  course,  an  action  brought 
by  the  owner  against  the  adveffee  claimant,  seeking  to  enjoin  him 
from  diverting  the  water,  or  in  ejectment,  or  seeking  to  adjudicate 
the  rights  of  the  parties  to  the  water  or  other  property  in  question, 
is  such  an  interruption  that  it  will  prevent  the  running  of  the 
statute.  This  may  be  regarded  as  the  safest  and  best  proceeding 
for  the  protection  of  his  rights.^  But  a  suit  by  a  stranger  against 
the  adverse  claimant  does  not  affect  or  interrupt  his  adverse  use 
of  the  water  or  other  property  as  against  the  real  owner  not  a  party 
to  the  suit.® 

Of  course,  any  acknowledgment  of  the  owner's  superior  right 
by  the  adverse  claimant  during  the  statutory  period  breaks  the 
continuity  of  the  adverse  possession,  as  far  as  acquiring  a  right 
by  prescription  is  concerned.'^ 

s  Cox  T.  Clough,  70  Cal.  345,  11  Pac.  party    in    possession    is    suflScient    to 

Eep.  732 ;  Higuera  v.  Del  Ponte,  4  Cal.  break  the  continuity  necessary  to  eon- 

App.  13,  88  Pae.  Eep.  808;  MeGeorge  stitute   or   establish   a   right  by  pre- 

V.  Hoffman,  133  Pa.  381,  19  Atl.  Eep.  scription." 
413.  5  "Just   before    the    expiration    of 

Continuity    of   holding   by   persons  the  five  years  the  use  was 'interrupted' 

who   divert  water  is  not  interrupted  by  the  bringing  of  the  action  in  ejeet- 

by  objection  being  made  thereto,  no  ment,  and  this  interruption,  though  it 

attention  being  paid  to  the  objection,  did  not  break  the  continuity  of  use 

Oregon  etc.   Co.  v.  Allen  D.   Co.,  41  until  final  judgment  and  writ  of  pos- 

Ore.  209,  69  Pae.  Eep.  455,  93  Am.  session,   stopped   the   running   of   the 

St.  Eep.  701,  where  the  Court  said:  statute."     Alta  etc.  Co.  v.  Hancock, 

"The  objection  amounted  to  nothing  85   Cal.    219,    24   Pac.    Eep.   645,    20 

more  than  the  mere  denial  of  the  de-  Am.  St.  Eep.  217. 
f  endant  's  right,  and  this  was  insuffi-  e  Montecito  etc.  Co.  v.  Santa  Bar- 

cient."  bara,  144  Cal.  578,  77  Pac.  Eep.  1113; 

4  Brattain  v.  Conn,  50  Ore.  156,  91  Id.,  151  Cal.  377,  90  Pac.  Eep.  935. 
Pac.  Eep.  458,  where  the  Court  said:  See,  also,  actions  for  the  protection 

' '  It  was  a  clandestine  and  secret  in-  of  the  right.  Sees.  1596-1659. 
yasion  of  their  rights,  and  we  do  not  1  Jensen  v.  Hunter,  108  Cal.  17,  41 

understand  that  an  entry  by  stealth  Pac.  Eep.  14;  Ledu  v.  Jim  Yet  Wa, 

and    without   the    knowledge    of    the  67  Cal.  346,  7  Pac.  Eep.  731;  Ehodes 


ELEMENTS  NECESSABY— TAXES.  1893 

§  1034.  Elements  necessajy — The  taxes  must  be  paid  by  ad- 
verse .claimant. — The  fifth  and  last  essential  necessary,  under  our 
classification,  to  acquire  the  rights  under  discussion  by  prescrip- 
tion is  that  during  all  of  the  prescriptive  period,  if  any  taxes  are 
assessed  against  the  property  claimed  by  adverse  user,  they  must 
have  been  paid  by  the  adverse  claimant.  This  rule  applies  to  water 
rights  as  well  as  to  ditches,  canals,  or  other  works  used  in  utilizing 
the  water,  and  of  which  there  has  been  an  adverse  possession  for 
the  prescriptive  period  with  all  of  the  other  essentials  discussed 
in  the  preceding  sections.^  •  So  where  the  water  rights  are  assessed 
separate  and  apart  from  the  lands  upon  which  the  water  is  ap- 
plied, in  order  to  acquire  title  by  prescription  the  taxes  must  be 
paid  by  the  claimant.^  But  it  has  been  the  policy  in  a  number 
of  the  States  and  Territories  not  to  assess  water  rights  or  the  works 
used  in  connection  therewith,  in  certain  cases,  for  the  reason  that 
the  use  of  the  water  when  used  upon  the  land  so  materially  in- 
creases its  value  that  the  land  only  is  assessed.  Therefore  in  juris- 
dictions where  this  is  the  case,  water  rights  and  the  works  necessary 
therefor  the  element  of  the  payment  of  taxes  may  be  considered  as 
eliminated  from  the  essentials  necessary  to  acquire  title  by  prescrip- 
tion. But  in  jurisdictions  where  they  may  be  assessed,  the  payment 
of  taxes  by  the  adverse  claimant  is  an  essential  to  the  acquisition  of 
the  right  in  this  manner.  Where,  however,  the  water  rights  and 
works  are  not  assessed,  the  payment  of  taxes  need  not  be  shown, 

r.   Barnes,   54   Wash.    145,   102   Pae.  Eep.  1113;  Id.,  151  Cal.  377,  90  Pac. 

Eep.  884.  Eep.  935. 

See,   also,   that   adverse   possession  See,  also,  linger  v.  Mooney,  63  Cal. 

can  not  be  based  upon  permission  or  586,  49  Am.    Rep.    100;    Bashore  v. 

license,  See.  985.  Mooney,  4  Cal.  App.  276,  87  Pac.  Eep. 

1  See  Sees.  1048-1053.  553 ;  MoNoble  v.  Justiniano,   70   Cal. 

In  California  it  is  held  that  since  395,  11  Pac.  Eep.  742;   Lux  t.  Hag- 

the  passage  of  the  proviso  to  Section  gin,  69  Cal.  255,  451,  4  Pac.  Eep.  919, 

325   of  the   Code  of   Civil  Procedure  10  Pac.  Eep.  674;  St.  Helena  W.  Co. 

in  1878,  the  payment  of  taxes  must  v.  Forbes,  62  Cal.  182,  45  Am.  Dec. 

be  made.     "Section  325  of  the  same  659. 

code  makes  the  additional  require-  2  Swank  v.  Sweetwater  Irr.  Co.,  15 
ment  of  the  payment  of  all  levied  and  Idaho  583,  98  Pac.  Eep.  297 ;  Fred- 
assessed  taxes. ' '  Montecito  etc.  Co.  v.  erick  v.  Diekey,  91  CaL  360,  27  Pae 
Santa  Barbara,  144  Cal.  578,  77  Pae.  Eep.  742. 
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and  may  be  considered  as  eliminated  from  the  special  cases  of  tliis 
nature  as  an  essential  element.^ 

The  acquisition  of  a  right  of  way  for  a  ditch  or  canal  by  pre- 
scription is  not  defeated  by  the  failure  of  the  claimant  to  pay  taxes 
assessed  against  the  land,  if  no  taxes  were  separately  assessed 
against  the  right  of  way>  And,  again,  where  there  is  nd  separate 
assessment  of  these  property  rights,  but  they  are  assessed  with  the 
land  which  they  benefit,  and  wkose  value  is  enhanced  by  the  use  of 
the  water,  the  payment  Of  the  taxes  during  the  prescriptive  period 
of  the  land  benefited  is  sufficient  to  answer  the  requirfement.^ 

§  1055.  Pleading  ajid  proof  to  establish  a  claim  by  prescription. 
— Upon  the  question  of  pleading  in  cases  where  one  of  the  parties  to 
a  suit  relies  upon  adverse  possession  amounting  to  prescription, 
the  authorities  are  almost  unanimous  to  the  effect  that  it  must  be 
specially  pleaded  by  a  defendant ;  ^  but  it  is  held  that  a  general 
allegation  of  ownership  is  sufficient  as  far  as  the  pleading  of  the 
plaintiff  is  concerned.^  This  question,  however,  will  be  more  thor- 
oughly discussed  in  another  portion  of  this  work  when  we  come  to 
the  question  of  pleadings.^ 

In  the  chapter  upon  the  subject  of  the  adjudication  of  water 
rights  we  will  discuss  the  question  of  the  proof  necessary  to  estab- 
lish a  claim  by  prescription.*  Suffice  it  to  say  here  that  where  one 
claims  a  water  right  or  an  easement  by  adverse  possession  and  user 
amounting  to  prescription,  he  has  the  burden  of  proving  that  there 

s  Heilbron  t.  Last  Chance  W.  Co.,  10  Cal.  App.  544,  102  Pac.  Eep.  952 ; 

75  Cal.  117,  17  Pae.  Eep.  65;  Hesperia  Frederick  v.  Dickey,  91  Cal.  360,  27 

etc.  Co.  V.  Eogers,  83  Cal.  10,  23  Pac.  Pac.  Eep.  742;  Cavanaugh  v.  Jackson, 

Eep.  196,  17  Am.  St.  Eep.  202 ;  Onete  99  Cal.  672,  34  Pae.  Eep.  509. 
V.  Eestano,  78  Cal.  374,  20  Pae.  Eep.  6  Coonradt  v.  Hill,  79  Cal.  593,  21 

743;    Id.,   89   Cal.   63,   26   Pae.   Eep.  Pae.  Eep.  1099;  Frederick  v.  Dickey, 

788 ;  Strong  v.  Baldwin,  154  Cal.  150,  91  Cal.  360,  27  Pae.  Eep.   742. 
97  Pac.  Eep.   178,  129  Am.  St.  Eep.  l  State  v.  Quantie,  37  Mont.  32,  94 

141;  Lucas  t.  Provines,  130  Cal.  270,  Pac.  Eep.  491;   American  etc.  Co.  v. 

62  Pac.  Eep.  509.  Bradford,  27  Cal.  361,  15  Morr.  Min. 

4  Coonradt  v.  Hill,  79  Cal.  593,  21  Eep.  190. 
Pac.  Eep.  1099 ;  Spargur  t.  Heard,  90  2  Monteoito   W.   Co.   v.   Santa  Bar- 

Cal.  221,  27  Pac.  Eep.  198 ;  Heilbron  bara,  144  Cal.  494,  77  Pae.  Eep.  1113 ; 

V.  Last  Chance  W.  Co.,  75  Cal.  117,  17  U.,  151  Cal.  377,  90  Pae.  Eep.  935. 
Pae.  Eep.  65;  Eoss  v.  Evans,  65  Cal.  3  See  Chap  78. 

439,  4  Pac.  Eep.  443;  Silva  t.  Hawn,         4  See  Chap.  78. 
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has  been  present  all  of  the  essential  elements  for  the  full  period  of 
time  required  by  the  law  of  the  State  or  Territory  where  the  claim 
is  made,5  including  the  proof  of  its  hostile  character,  and  his  evi- 
dence must  be  clear  and  convincing. 

§  1056.  Extent  of  right  acquired  where  prescriptive  right  is 
complete. — The  right  acquired  by  prescription  is  only  commen- 
surate to  the  rights  enjoyed  during  the  full  prescriptive  period;  and 
the  extent  of  enjoyment  measures  the  permanent  right.  The  rule 
declared  by  the  authorities  is  that  the  rights  of  the  party  who  has 
acquired  a  prescriptive  title,  either  to  a  water  right  or  to  an  ease- 
ment for  the  same  over  the  lands  of  others,  "and  the  rights  of 
the  one  against  whom  the  title  is  acquired  are  mutual,  and  each  is 
entitled  to  demand  that  the  prescriptive  right  be  exercised  in  the 
same  manner  that  it  was  exercised  while  it  was  being  acquired."  i 
The  claimant  can  not,  on  the  one  hand,  gain  a  right  which  is  in 
excess  of  his  actual  possession  and  user  during  the  period  of  time 
that  the  statute  was  running.  Therefore,  a  right  acquired  for 
watering  stock  or  for  domestic  purposes  must  be  confined  to  the 

5  For  the  essentials  of  a  prescriptive  904 ;  Smith  v.  Hampshire,  4  Cal.  App. 

right,  see  Sees.  1048-1054.  8,   87   Pae.   Hep.    224;    MeCougal   v. 

iWutchumna  W.  Co.  v.  Eagle,  148  Lame,  39  Ore.  212,  64  Pac.  Rep.  864; 

Cal.  759,  84  Pac.  Rep.  162.  Chessman  v.  Hale,  31  Mont.  577,  79 

See,  also,  Knight  T.  Cohen,  7  Cal.  Pae.  Eep.  254,  68  L.  R.  A.  410;  Nor- 
App.  43,  93  Pae.  Rep.  396 ;  Drake  v.  man  v.  Corbley,  32  Mont.  195,  79  Pac. 
Russian  River  L.  Co.,  10  Cal.  App.  Rep.  1059;  Hoyt  v.  Hart,  149  Cal 
654,  103  Pae.  Rep.  167;  Mason  v.  722,  87  Pac.  Rep.  569;  Oliver  v 
Tearwood,  58  Wash.  276,  108  Pae.  Agasse,  132  Cal.  297,  64  Pae.  Eep. 
Rep.  608;  Burris  v.  People's  D.  Co.,  410;  Smith  v.  Logan,  18  Nev.  149,  1 
104  Cal.  248,  37  Pac.  Eep.  922 ;  Logan  Pac.  Eep.  678 ;  Church  v.  Stillwell,  12 
V.  Guichard,  159  Cal.  562,  114  Pac.  Colo.  App.  43,  54  Pac.  Rep.  395; 
Rep.  989 ;  Boynton  v.  Longley,  19  Nev.  Hayes  v.  Silver  Cr.  etc.  Co.,  113  Cal. 
69,  6  Pae.  Rep.  434,  3  Am.  St.  Rep.  142,  45  Pac.  Rep.  191;  Centerville  etc. 
781;  Kern  Island  etc.  Co.  v.  Bakers-  Co.  v.  Sanger  Lum.  Co.,  140  Cal.  385, 
field,  151  Cal.  403,  90  Pac.  Rep.  1052;  73  Pac.  Rep.  1079;  Duckworth  v.  Wat- 
Hall  V.  Carter,  33  Tex  Civ.  App.  230,  sonville  etc.  Co.,  150  Cal.  520,  89  Pac. 
77  S.  W.  Eep.  19;  Collins  v.  Gray,  3  Rep.  338;  Id.,  158  Cal.  206,  110  Pae. 
Cal.  App.  723,  86  Pae.  Eep.  983;  Eep.  927;  Gregory  v.  Nelson,  41  Cal. 
North  Fork  etc.  Co.  v.  Edwards,  121  278;  Miller  v.  Madera  etc.  Co.,  155 
Cal.  662,  54  Pac.  Eep.  69 ;  Colegrove  Cal.  59,  99  Pae.  Bep.  502,  22  L.  B.  A., 
W.  Co.  V.  Hollywood,  151  Cal.  425,  90  N.  8.,  391. 
Pac.  Eep.  1153,  13  L.  E.  A.,  N.  S., 
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amount  of  water  actually  consumed  during  the  prescriptive  period,, 
and  will  not  confer  any  right  to  use  any  additional  water  for  any 
other  purpose.^ 

Again,  the  mere  right  acquired  to  the  use  of  an  easement  over 
the  lands  of  another  does  not  entitle  the  claimant  to  the  use  of 
water  as  against  the  rights  of  the  owner  j  but  there  must  also  be 
a  right  to  the  use  of  the  water  acquired  by  the  adverse  possession 
and  user.3  But  so  long  as  the*  claimant  keeps  within  the  limits 
of  the  right  which  he  has  acquired,  or  is  acquiring  he  may  make 
such  changes  in. the  purpose  or  manner  of  his  use  as  he  sees  fit.* 
But  any  further  invasion  of  the  rights  of  the  former  owner  may 
be  enjoined  by  him;  or,  if  continued  for  the  statutory  period,  ac- 
companied with  aU  the  essential  elements  necessary,  will  of  itself 
ripen  into  an  independent  prescriptive  right. 

Upon  the  other  hand,  the  former  owner  can  not  restrict  the  right 
to  the  use  acquired  by  the  adverse  claimant.^  Therefore,  when  a 
prescriptive  right  has  been  once  acquired,  the  former  owner  can 
not  impose  some  condition  to  its  future  use  in  the  manner  and  to 
the  extent  of  the  right  acquired. 

It  is  well  settled  that  in  the  case  of  the  acquisition  of  the  right 
to  easements  by  prescription,  the  owner  of  the  servient  estate 
may  use  his  property  in  any  manner  which  wiU  not  conflict  with 
the  enjoyment  of  the  easement.  As  was  said  in  a  late  California 
case:^  "It  is  well  settled,  as  a  general  proposition,  that  the 
owner  of  the  servient  estate  may  use  his  property  in  any  manner 

2  Duckworth  v.  Watsonville  etc.  Co.,  S  Alta  etc.  Co.  v.  Hancock,  85  Cal. 

150  Cal.  520,  89  Pae.  Bep.  338;  Id.,  219,   24  Pac.   Eep.   645,   20   Am.   St. 

158    Cal.    206,    110    Pae.    Eep.    927;  Eep.  217. 

Cooper  V.  Great  Falls  etc.  Co.,  94  Tenn.  4  Blanehard    v.     Baker,    8    Greenl. 

588,    30    S.    W.    Eep.    353;    Masten-  (Me.)  253,  23  Am.  Dec.  504. 

brook  V.  Alger,  110  Mich.  414,  68  N.  s  Bliss  v.  Eiee,  17  Pick.  23  (Mass.) ; 

W.  Eep.   213;   Bashore  v.  Mooney,  4  Wutehumna  etc.  Co.  t.  Eagle,  148  Cal. 

Cal.  276,  87  Pac.  Eep.  553;  Swank  v.  759,    84   Pae.     Bep.     162;     Oliver   v. 

Sweetwater  Irr.  Co.,  15  Idaho  583,  98  Agasse,   132   Cal.   297,   64   Pae.  Eep. 

Pac.  Eep.  297;  Perry  v.  Calkins,  159  401;  Gregory  v.  Nelson,  41  Cal.  278. 

Cal.   175,   113   Pae.   Eep.   136;    Wut-  6  Hoyt  v.   Hart,   149   Cal.   722,   87 

ehumna  etc.  Co.  y.  Eagle,  148  Cal.  759,  Pac.  Eep.  569. 
84  Pac.  Eep.  162. 
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and  for  any  purpose  consistent  with  the  enjoyment  of  the  ease- 
ment. "7 


§  1057.  Effect  of  adverse  user  amoimting  to  prescription. — The 
effect  of  a  right  acquired  by  prescription  is  to  vest  in  the  claimant 
the  title  to  the  same  as  completely  as  if  conveyed  to  him  by  deed 
from  the  original  owner.  And,  as  stated  in  a  previous  section, 
there  is  a  fiction  of  law  indulged  in  that  he  acquired  his  title  in 
this  manner.  1  In  other  words,  there  is  a  presumption  that  the 
original  owner  granted  the  right  to  the  claimant.^  As  laid  down 
in  a  California  case,^  the  adverse  possession  for  a  period  of  time 
prescribed  by  the  statute  of  limitations  not  only  bars  the  remedy 
of  the  former  owner,  but  extinguishes  his  title  and  vests  a  perfect 
title  in  the  adverse  user. 

One  effect  of  acquiring  a  title  either  to  a  water  right  or  an 
easement  for  the  same  is  that  the  adverse  claimant  will  be  as  fully 


7  See,  also,  Whitehair  v.  Brown,  80 
Kan.  297,  102  Pae.  Eep.  783;  Union 
M.  &  M.  Co.  V.  Dangberg,  81  Fed. 
Eep.  73;  Oliver  v.  Burnett,  10  Cal. 
App.  403,  102  Pac.  Eep.  223. 

1  For  prescription,  in  general,  see 
See.  1034. 

2 ' '  No  principle  of  law  is  better 
established  than  that,  when  title  is 
onee  acquired  by  adverse  possession 
for  the  statutory  period,  such  title  re- 
mains in  the  person  so  acquiring  it  as 
completely  as  if  conveyed  to  him  by 
deed  from  the  owner."  Gardner  v. 
Wright,  49  Ore.  609,  91  Pac.  Eep. 
286;  Joy  v.  Stump,  14  Ore.  361,  12 
Pac.  Eep.  929. 

The  rule  that  adverse  possession  of 
land  for  a  period  of  time  prescribed 
by  the  statute  of  limitations  not  only 
bars  the  remedy,  but  extinguishes  the 
right  of  the  person  holding  the  true 
written  title  and  vests  a  perfect  title 
in  the  adverse  holder,  applies  to  the 
prescriptive  right  to  divert  water. 
Wutchumna  etc.  Co.  v.  Eagle,  148  CaL 
759,  84  Pac.  Eep.  162. 


See,  also.  Smith  v.  Hawkins,  110 
Cal.  122,  42  Pae.  Eep.  453;  Smith  v. 
Green,  109  Cal.  228,  41  Pac.  Eep. 
1022;  Pearson  v.  Dryden,  28  Ore.  350, 
43  Pae.  Eep.  166;  Bashore  v.  Mooney, 
4  Cal.  App.  276,  87  Pac.  Eep.  553; 
Gardner  v.  Wright,  49  Ore.  609,  91 
Pae.  Eep.  286;  Woodward  v.  Brown, 
109  Cal.  12;  Yankee  Jim's  etc.  Co.  v. 
Crary,  25  Cal.  504,  85  Am.  Dee.  145, 
1  Morr.  Min.  Eep.  196;  Alhambra  etc. 
W.  Co.  V.  Eichardson,  72  Cal.  598,  14 
Pac.  Eep.  379;  Evans  v.  Boss,  67 
Cal.  19,  8  Pac.  Eep.  88 ;  Oregon  Const. 
Co.  V.  Allen  D.  Co.,  41  Ore.  209,  69 
Pac.  Eep.  455,  93  Am.  St.  Eep.  701 
Mouteoito  W.  Co.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pac.  Eep.  1113;  Id. 
151  Cal.  377,  90  Pac.  Eep.  935;  Wood 
ward  V.  Farris,  109  Cal.  12,  41  Pae. 
Eep.  781 ;  Strong  v.  Baldwin,  154  Cal 
150,  97  Pae.  Eep.  178,  129  Am.  St. 
Eep.   141. 

3  Wutchumna  etc.  Co.  v.  Eagle,  148 
Cal.  759,  84  Pae.  Eep.  162. 
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protected  in  his  right  as  though  his  title  to  the  same  was  acquired 
in  some  other  manner.  This  is  both  the  English  and  American 
rule.* 

An  action  may  be  brought  to  quiet  title  by  the  claimant  ^  or  any 
other  action  will  lie  in  his  behalf  necessary  to  protect  his  right.® 
Upon  the  other  hand,  no  right  of  action  for  the  continued  user  by 
the  adverse  claimant  exists  in  favor  of  the  original  owner  after  the 
statute  has  run  for  the  full  prescriptive  period,  his  right  of  action 
being  then  barred.'^ 

After  a  right  by  prescription  has  once  been  acquired,  the  con- 
tinuance of  the  use  is  held  to  be  no  longer  a  cause  of  action  as  a 
continuing  trespass;  but  the  title  having  once  vested  is  as  complete 
as  any  other.^ 

§  1058.  The  question  of  priority. — There  are  very  few  decisions 
upon  the  question  of  the  priority  of  rights  which  have  been  ac- 
quired by  prescription.  However,  the  following  are  our  views 
upon  the  subject: 

The  title  acquired  by  one  by  adverse  user  amounting  to  prescrip- 
tion is  based  upon  the  presumption  of  a  grant  of  the  right  so  ac- 
quired. As  was  said  in  a  late  Oregon  case:  ^  "No  principle  of 
law  is  better  established  than  that,  when  title  is  once  acquired  by 
adverse  possession  for  the  statutory  period,  such  title  remains  in  the 
person  so  acquiring  it  as  completely  as  if  conveyed  to  him  by  deed 
from  the  owner.  "2    Therefore,  upon  the  question  of  the  right  ac- 

4  Holker  v.  Porritt,  L.  E.  JO  Exch.  Eiver  Valley  C.  Co.,  9  -Ariz.  418,  84 
59,  44  L.  J.  Exeh.  N.  S.  52,  33  L.  T.  Pae.  Eep.  908,  holding  to  the  eon- 
N.  S.  125,  23  Week.  Eep.  400;  affirm-  traiy,  and  also  contrary  to  aU  author- 
ing Id.,  L.  E.  8  Exeh.  107,  42  L.  J.  ity  upon  the  subject. 

Exch.  N.  S.  85,  21  Week.  Eep.  414.  8  See  Patterson  v.   Port  Lyon  etc. 

5  Bashore  v.  Mooney,  4  Cal.  App.  Co.,  36  Colo.  175,  84  Pac.  Eep.  807. 
276,  87  Pac.  Eep.  553.  See,  also,  Greeley  Irr.  Co.  v.  Von 

6  For  remedies,  See  Chaps.  78-83.  Trotha,   48   Colo.   12,   108   Pae.   Eep. 
TWutehumna  etc.  Co.  v.  Eagle,  148      985. 

Cal.  759,  84  Pae.  Eep.  162.  But  see  Henshaw  v.  Salt  Eiver  etc. 

After  the  statute  has  once  run,  the  Co.,  9  Ariz.  418,  84  Pao.  Eep.  908. 

continuance   of  the  use  is  no  longer  l  Gardner  v.  Wright,  49  Ore.  609,  91 

a  cause  of  action  as  a  continuing  tres-  Pac.  Eep.  286. 

pass.    Patterson  v.  Ft.  Lyon  etc.  Co.,  2  See,  also,  Joy  t.  Stump,  14  Ore. 

36  Colo.  175,  84  Pac.  Eep.  807.  361,  12  Pae.  Eep.  929. 

But  see  the  case  of  Henshaw  v.  Salt 
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quired,  it  depends  upon  what  the  original  owner  had  to  grant.  If 
he  claimed  as  a  riparian  proprietor,  there  was  no  priority  of  right, 
for  the  reason  that  the  common  law  recognizes  no  priority  of  rights 
as  between  riparian  proprietors.^  In  such  a  case,  therefore,  the 
claimant  by  prescription  can  take  only  what  the  riparian  owner  had 
to  grant ;  that  is  to  say,  the  right  to  the  use  of  the  water  regardless 
of  any  priority.  The  rule  in  such  a  case,  as  correctly  laid  down  by 
the  Oregon  Court,  is  to  the  effect  that  the  priority  begins  with 
the  time  when  the  claimant  begins  to  divert  the  water,  as  is  the  case 
of  an  appropriator  by  actual  diversion.*  In  other  words,  there  is 
an  extinguishment  of  the  old  riparian  right  and  a  substitution  of 
the  new  prescriptive  right,  the  priority  of  which  begins  at  the  time 
of  the  actual  diversion.^  Upon  the  other  hand,  if  the  original 
owner  acquired  his  right  by  appropriation,  having  a  certain  fixed 
date  of  priority,  and  he  grants  to  another  by  proper  deed  a  portion 
of  his  rights,  the  grantee  wiU  take  the  right  with  the  original  pri- 
ority.® So  in  the  case  of  prescriptive  right  against  the  rights  of 
an  appropriator  which  prescriptive  right  vests  in  the  grantee  the 
title  "as  completely  as  if  conveyed  to  him  by  deed  from  the 
owner,"  ''  it  must  logically  follow  that  the  prescriptive  owner  takes 
all  the  title  that  the  original  owner  had,  including  his  priority  of 
right,  and  in  any  future  adjudication  of  such  right  the  decree 
should  awa'rd  the  original  priority  of  right  to  the  prescriptive 
owner.  Such  we  believe  to  be  the  only  logical  and  common-sense 
view  of  this  subject. 

8  See  See.  518.  5  Alta  etc.  Co.  v.  Hancock,  85  Cal. 

*  For   appropriation   by   actual   di-  219,   24   Pac.   Bep.   645,   20   Am.   St. 

version,  see  Sec.  730.  Eep.  217. 

See,  also,  Oregon  Const,  etc.  Co.  v.  6  See  Sec.   995. 

Allen  etc.  Co.,  41  Ore.  209,  69  Pae.  7  Gardner  t.  Wright,  49  Ore.  609, 

Eep.  455,  93  Am.  St.  Eep.  701;  La-  91  Pac.  Eep.  286. 
very  v.  Arnold,  36  Ore.  84,  57  Pac. 
Bep.  906,  58  Pac.  Eep.  524. 
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§  1067.  Public  use — ^Authorities  holding  that  the  use  must  be  for  the  entire 
public. 

S  1068.  Public  use — Authorities  holding  that  the  use  need  not  be  for  the 
entire  public. 

§  1069.  Public  use — Exercise  of  right  for  irrigation  by  private  parties, 
when  a  public  use. 

§  1070.  Public  use — Exercise  of  right  for  mining  by  private  parties,  when 
a  public  use. 

§  1071.  Public  use — Exercise  of  right  for  manufacturing  by  private  parties, 
when  a  public  vse. 

§  1072.  Public  use — ^Exercise  of  rights  for  development  of  electrical  en- 
ergy by  private  parties,  when  a  public  use. 

§  1073.  Public  use — Exercise  of  right  for  other  industries  by  private  par- 
ties, when  a  public  use, 

§  1074.  Public  use — The  necessity  for  the  taking  must  exist  in  order  to 
acquire  the  right. 

§  1075.  Rights  of  way — Necessity  for  the  taking — The  existence  of  a  water 
right. 

§  1076.  Due  process  of  law — In  general. 

§  1077.  Due  process  of  law — Rights  of  way  can  not  be  acquired  without 

§  1078.  Due  process  of  law — Statutory  provisions. 

§  1079.  Compensation  and  damages — Right  to. 

§  1080.  Compensation  and  damages — By  what  body  may  be  assessed, 

§  1081.  Just  compensation — Measure  of. 

§  1082.  Damages  to  other  lands — Measure  of. 

§  1083.  Compensation  and  damages  to  land  offset  by  benefits. 

§  1084.  Multiplicity  of  ditches — Limitations  to  the  right  of  condemnation. 

§  1085.  Acquisition  of  right  of  way  through  existing  ditches. 

§  1086.  Acquisition  of  rights  over  lands  of  municipalities  or  public  service 
corporations. 

S  1087.  Water  rights — Power  to  acquire. 

1 1088.  Water  rights — The  condemnation  of  riparian  rights. 

(1900) 
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§  1089.  Riparian  rights— Parties    defendant— Difficulties    encountered    in 

condemnation  suits. 
i  1090.  Riparian  rights — Modern  tendencies — Due  process  of  law  and  just 

compensation  in  other  than  condemnation  suits. 
§  1091.  Riparian  rights — Just  compensation — Measure  of  damages. 
§  1092.  Actions  for  condemnation — General  procedure  and  practice. 
§  1093.  Actions  for  condemnation — Parties. 
§  1094.  Actions  for  condemnation — Pleadings. 
§  1095.  Actions  for  condemnation — The  hearing. 
§  1096.  Actions  for  condemnation — Verdict — Judgment. 
§  1097.  Actions  for  condemnation — ^Appeal  and  review  of  the  judgment. 
§  1098.  Nature  of  title  acquired. 

§  1059.  Scope  of  chapter. — As  the  right  of  acquiring  property 
for  public  purposes  has  been  more  frequently  exercised  for  the 
acquisition  of  rights  of  way  for  ditches,  canals,  and  other  works 
over  the  lands  of  others,  we  will  divide  this  chapter  into  three 
parts:  First,  a  short  discussion  of  the  general  right  to  exercise 
the  power  of  eminent  domain;  second,  the  acquisition  of  rights  of 
way;  and,  third,  the  acquisition  of  water  rights. 

The  right  of  eminent  domain  relative  to  the  subterranean  or 
underground  waters,  and  also  to  underground  reservoirs,  will  be 
discussed  in  a  separate  chapter.^ 

§  1060.  Power  of  the  United  States  to  exercise  the  right  of 
eminent  domain. — Eminent  domain  is  the  right  which  the  Govern- 
ment retains  over  the  estates  of  individuals  to  appropriate  them  to 
the  public  use.  It  is  the  superior  right  of  property  subsisting 
in  the  sovereignty,  by  which  private  property  may,  in  certain  cases, 
be  taken,  or  its  use  controlled  for  the  public  benefit,  without  regard 
to  the  consent  of  the  owner,  and  even  against  his  wishes. ^  The 
right  of  eminent  domain  is  an  incident  of  sovereignty  and  requires 
no  constitutional  recognition.^     This  right  of  the  State  is  univer- 

1  For      subterranean      waters,      see  property  for    public    uses,    generally 

Chaps.  59-62,  Sees.  1148-1211.  termed  the  right  of  eminent  domain, 

1  Bouvier,  Law  Diet.,  Sub.,  Eminent  belongs  to  every  independent  govern- 
Domain;  Angell  on  Water  Courses,  ment.  It  is  an  ineident  of  sovereignty, 
Sec.  457.  and  requires  no  constitutional  recog- 

2  United  States  v.  Jones,  109  U.  S.  nition.  The  provision  found  in  the 
513,  27  L.  Ed.  1015,  3  Sup.  Ct.  Eep.  Fifth  Amendment  to  the  Federal  Con- 
346,  where  the  Supreme  Court  held  stitution  and  in  the  Constitution  of 
that:      The  power    to    take    private  the  several  States  for  just  compensa- 
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sally  acknowledged,  and  to  this  power  "men  have  impliedly 
yielded,  though  it  has  not  been  expressly  reserved. ' '  ^  But  it  is  a  rule 
founded  in  equity  and  laid  down  by  jurists,  as  also  an  acknowledged 
principle  of  universal  law,  that  no  estate  can  be  condemned  for 
this  purpose  without  due  process  of  law  and  just  compensation  to 
the  owner  thereof.  And  for  the  protection  of  the  individual  in  his 
property  rights  the  Fifth  Article  of  the  Amendments  to  the  Con- 
stitution of  the  United  States  ^as  added,  which  provides:  "Nor 
shall  any  person  ...  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law ;  nor  shall  private  property  be  taken  for 
pubUe  use  without  just  compensation."*  "Due  process  of  law" 
in  the  first  clause  refers  to  the  law  of  the  land,  which  derives  its 
authority  from  the  legislative  power  conferred  upon  Congress  by 
the  Constitution  of  the  United  States,  exercised  within  the  limits 
therein  prescribed,  and  interpreted  according  to  the  principles  of 
the  common  law.^ 

The  clause  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation  contains  an  implied  recognition  of 
the  right  of  eminent  domain  beyond  what  may  justly  be  implied 
from  the  express  grants  of  power.  This  amendment  admits  the 
principle  that  private  property  may  be  taken  for  public  use  if  just 
compensation  be  made.®    The  clause  is  also  a  limitation  upon  the 

tioa  for  the  property  talien  is  merely  See,  also,  for  further  discussion  on 

a    limitation    upon    the    use    of     the  the   subject   of   due   process   of   law, 

power.  Sees.  1076-1078. 

See,  also,  1  Blackstone  Comm.  139 ;  6  The  right  of  eminent  domain  ex- 
Mississippi  etc.  Co.  V.  Patterson,  98  IT.  ists  in  the  Federal  Government,  and 
S.  403,  25  L.  Ed.  206;  Varick  v.  may  be  exercised  within  the  States,  so 
Smith,  9  Paige  547;  Spring  v.  Bus-  far  as  is  necessary  to  the  enjoyment  of 
sell,  7  Me.  273;  Day  v.  Stetson,  8  Me.  the  powers  conferred  upon  it  by  the 
365;  Gould  on  Waters,  Chap.  8;  Vat-  Constitution.  Kohl  v.  United  States, 
tel,  Chap.  20,  Sec.  244.  91  U.  S.  367,  23  L.  Ed.  449. 

3  Vattel,  Chap.  20,  See.  34.  See,   also,     Chesapeake   etc.    Co.   v. 

4  This  amendment  applies  only  to  Key,  3  Cranch  599,  5  Fed.  Cas.  No. 
the  powers  of  the  United  States  2,649;  Bonaparte  v.  Camden  B.  Co., 
through  its  Acts  of  Congress.  FaU-  Baldw.  205,  3  Fed.  Cas.  No.  1,617; 
brook  Irr.  Dist.  v.  Bradley,  164  U.  8.  8  Op.  Atty.  Gen.  333 ;  Smith  v.  United 
112,  41  L.  Ed.  369,  17  Sup.  Ct.  Rep.  States,  32  Ct.  CI.  307;  In  re  Eughei- 
56;  reversing  Id.,  68  Fed.  Eep.  948.  mer,  36  Fed.  Eep.  369;  Shoemaker  v. 

BHurtado  v.  People  of  California,     United  States,  147  U.  S.  282,  37  L. 
110  U.  S.  516,  28  L.  Ed.  232,  4  Sup.     Ed.  170,  13  Sup.  Ct.  Bep.  361. 
Ct.  Bep.  111.  That  this  amendment  applies  only 
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use  of  the  power,  t  Such,  in  brief,  are  the  rights  of  the  United 
States  to  exercise  the  power  of  eminent  domain.  The  right  of  the 
respective  States  to  exercise  the  same  power  will  be  discussed  in  the 
following  sections.8 

§  1061.  Power  of  the  States  to  exercise  the  right  of  eminent 
domain. — The  respective  States  of  the  Union  have  the  same  gen- 
eral powers  to  exercise  the  right  of  eminent  domain  as  have  the 
United  States.^  That  private  property  may  be  taken  by  a  State 
under  the  powers  of  eminent  domain,  under  due  process  of  law,  and 
with  just  compensation,  is  beyond  all  question.  The  exercise  by 
the  State  of  its  sovereign  right  of  eminent  domain  can  not  be  in- 
terfered with  by  the  United  States.^  But  not  only  are  the  rights 
of  the  individual  protected  under  the  provisions  of  the  Fifth 
Amendment  of  the  Constitution  of  the  United  States,  discussed  in 
the  previous  section,^  but  Section  1  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  also  adds  a  further  protec- 
tion by  providing:  "Nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law."  This  clause 
operates  to  extend  to  the  citizens  and  residents  of  the  several  States 
the  same  protection  against  arbitrary  legislation  by  the  State  affect- 
ing life,  liberty,  and  property,  as  is  offered  by  the  Fifth  Amend- 
ment against  similar  legislation  by  Congress.*    However,  the  right 

to    Acts    of    Congress,    see    Fallbrook  not  possessing  sovereignty,  was  clothed 

Irr.  Co.  V.  Bradley,  164  IT.  S.  112,  41  with  authority  to  provide  for  the  ex- 

L.    Ed.    369,    17    Sup.    Ct.    Bep.    56;  ercise  of  the  power  of  eminent  domain 

reversing  Id.,  68  Fed.  Rep.  948.  by  the  clause  in  the  organic  Act  which 

T  United  States  v.  Jones,  109  U.  S.  says :     ' '  The  legislative  power  of  this 

513,  27  L.  Ed.  1015,  3  Sup.  Ct.  Rep.  Territory  extends  to  all  rightful  sub- 

346;  High  Bridge  Lum.  Co.  v.  United  jects    of   legislation   not    inconsistent 

States,  69  Fed.  Rep.  320,  16  C.  C.  A.  with  the  constitution  and  laws  of  the 

460;  In  re  Montgomery,  48  Fed.  Rep.  United  States."     Oury  v.  Goodwin,  3 

896;   Smith  v.  United  States,  32  Ct.  Ariz.  255,  26  Pac.  Rep.  376. 
CI.  307;.Meriam  v.  United  States,  29  See,  also,  Guttierres  v.  Albuquerque 

Ct.  CI.  257.  etc.   Co.,   188   U.   S.   545,   47   L.    Ed. 

8  See  Sees.  1061-1063.  588,  23  Sup.  Ct.  Rep.  338;   afBrming 

1  For  powers  of  the  United  States,  Id.,  10  N.  M.  177,  61  Pac.  Rep.  357. 
see  Sec.  1060.  2  Mississippi  etc.  Co.  v.  Patterson, 

And  even  the  Territories  were  given  98  U.  S.  403,  25  L.  Ed.  206. 
this    power    under    the    authority    of         3  See  See.  1060. 
their  organic  Acts.  •*  Hibbeu  v.  Smith,  191  U.  S.  310,  48 

The   Territory   of  Arizona,   though  L.  Ed.  195,  24  Sup.  Ct.  Rep.  88. 
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of  eminent  domain,  that  is,  the  right  to  take  private  property  for 
public  uses,  appertains  to  every  independent  government,  whether 
that  government  be  the  United  States  or  one  of  the  States  of  the 
Union.  It  requires  no  constitutional  recognition ;  it  is  an  attribute 
of  sovereignty.^  But,  upon  the  other  hand,  for  a  State  legislature 
to  authorize  the  taking  of  private  property,  against  the  consent  of 
the  owner,  either  for  a  right  of  way  for  ditches  and  canals  or  for 
any  other  purpose,  in  no  way  public,  and  without  due  process  of 
law,  and  without  just  compens^ion  to  the  owner  thereof,  would 
be  unconstitutional,  as  being  contrary  to  the  provisions  of  both  the 
Fifth  and  the  Fourteenth  Amendments  of  the  Constitution  of  the 
United  States.^ 

In  Texas  it  is  held  that  the  Act  of  the  legislature  of  1895,^  au- 
thorizing the  organization  of  irrigation  corporations  and  giving 
them  power  of  eminent  domain,  and  providing  that  the  Act  shall 
apply  to  those  portions  of  the  State  in  which,  by  reason  of  insuf- 
ficient or  irregular  rainfall,  irrigation  is  beneficial  for  agricultural 
purposes,  does  not  render  the  Act  void  for  indefiniteness  as  to  the 
territory  to  which  it  applies.* 

§  1062.  Protection  under  State  constitutions. — But  the  protec- 
tion to  the  property  rights  of  the  individual  in  this  respect  does 
not  rest  solely  with  the  Constitution  of  the  United  States.  The 
declaration  of  rights  in  the  constitutions  of  the  respective  States 
have  provisions  similar  to  those  of  the  Fifth  and  Fourteenth  Amend- 
ments of  the  Constitution  of  the  United  States.  ^    For  example,  the 

French  v.  Barber  Asphalt  Pav.  Co.,  As  to  what  eonstitutes  a  public  use, 

181  IT.  S.  324,  45  L.  Ed.  879,  21  Sup.  see  Sees.  1065-1074. 

Ct.  Kep.  625.  For  due  process  of  law,  see  Sees. 

B  Mississippi  etc.  Co.  v.  Patterson,  1076-1078. 

98  XJ.  S.  403,  25  L.  Ed.  206.  For   just   compensation,,   see    Sees. 

eFallbrook   Irr.   Dist.   v.    Bradley,  1079-1083. 

supra;  Helena  etc.  Co.  v.  Spratt,  35  7  Laws  1895,  p.  21,  Chap. -21;  Eev. 

Mont.  108,  88  Pae.  Eep.  773,  8  L.  E.  Stat.  1895,  Tit.  60,  Chap.  2. 

A.,  N.  S.,  567;  Id.,  37  Mont.  60,  94  8  Borden  v.  Trespalaeios  etc.  Co.,  98 

Pae.   Eep.    631,    10    Am.    Cas.    1055;  Tex.  494,  82  S.  W.  Eep.  461,  86  S.  W. 

Missouri  Pae.  E.  Co.  v.  Nebraska,  164  Eep.  11,  107  Am.  St.  Eep.  640. 

U.  S.  403,  41  L.  Ed.  489,  17  Sup.  Ct.  i  See  preceding  BeetiouB,  Nos.  1060, 

Eep.   130;   In  re  Tuthill,   163   N.  Y.  1061. 
133,  57  N.  E.  Eep.  303,  49  L.  E.  A. 
781. 
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Utah  Constitution,  Article  I,  Section  7,  provides:  "No  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law."  And  Section  22  of  the  same  article  provides:  "Private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation."  In  the  California  constitution,  Article  I,  Section 
13,  is  to  be  found  the  following:  "No  person  shall  be,"  etc.,  "nor 
be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law.  "2 

These  constitutional  provisions  of  the  United  States,^  supple- 
mented and  reinforced  by  the  provisions  in  the  State  constitutions, 
afford  full  and  ample  protection  to  the  property  rights  of  the  indi- 
vidual in  any  jurisdiction;  and  should  these  rights  be  attacked  in 
any  manner  against  the  constitutional  provisions,  relief  may  always 
be  had  by  recourse  to  the  courts.  We  will  now  discuss  the  elements 
which  must  necessarily  be  present  in  order  to  take  private  property 
for  public  use,  having  special  reference  to  the  subject  in  hand,  the 
acquisition  of  rights  of  way  amounting  to  a  permanent  easement 
by  the  power  of  eminent  domain  over  the  private  lands  of  another 
and  against  his  consent  for  ditches  and  canals  for  the  purpose  of 
conducting  water  to  the  place  of  use.* 

§  1063.  Rights  of  way — Public  use — Effect  of  State  •  statutes 
defining  a  use  to  be  public. — We  come  now  to  the  important  ques- 
tion as  to  what  constitutes  a  public  use  for  which  private  property, 
especially  rights  of  way  over  the  lands  of  another  for  ditches  and 
canals,  under  the  power  of  eminent  domain,  may  be  taken  against 
the  consent  of  the  owner  of  the  lands.  And,  incidentally,  we  will 
say  in  passing  that  the  same  principles  as  to  the  public  use  apply 
where  the  property  is  taken  by  some  other  means  than  that  of  emi- 
nent domain,  such  as  by  taxation,  assessment,  or  other  burden  upon 
property.^     In  the  statutes  of  all  the  States  are  to  be  found  detailed 

2  These  provisions  of  the  various  U.  S.  112,  41  L.  Ed.  369,  17  Sup.  Ct. 
constitutions  will  be  set  out  in  Part  Bep.  56;  reversing  Id.,  68  Ped.  Eep. 
Xrv,  the  constitution  and  laws  of  the  948,  where  the  question  was  the  as- 
various  States.  sessments  levied  under  the  Wright  Act 

3  See  Sec.  1060.  in  support  of  an  irrigation  district. 

4  For  the  right  to  the  use  of  water  The  Fourteenth  Amendment  of  the 
acquired  by  eminent  domain,  see  Sees.  Federal  Constitution  protects  the  eiti- 
1087,   1088.  zen  against   the   taking  of  his  prop- 

1  Fallbrook  Irr.  Co.  v.  Bradley,  164      erty  for  any  other  than  a  public  use, 
120 — ^Kin.  on  Irr. 
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provisions  as  to  when  and  for  what  public  uses  the  power  of  eminent 
domain  may  be  exercised.  And  only  such  uses  as  are  enumerated 
by  the  statute  are  public  uses  for  which  an  action  for  condemnation 
will  lie.2  The  procedure  or  method  of  exercising  the  right  is  also 
prescribed  in  detail.^ 

A  State  statute  defining  a  certain  use  to  be  a  public  one,  and, 
therefore,  within  the  constitutional  limitations,*  is  by  no  means 
conclusive  upon  the  subject,  "^e  may  also  say  the  same  thing 
respecting  a  State  statute  which  has  been  construed  by  the  Supreme 
Court  of  the  State  as  being  within  the  constitutional  limitations  as 
to  the  use  defined  to  be  a  public  one.  The  matter  involving  such  a 
grave  constitutional  question  may  be  taken  to  the  Supreme  Court 
of  the  United  States,  and  its  decision  alone  can  be  regarded  as 
conclusive  as  to  whether  a  certain  use  defined  by  a  State  statute  as 
a  public  one,  for  which  the  right  of  eminent  domain  may"  be  exer- 
cised, is  in  fact  such  a  use.  But  in  deciding  this  question  the 
Supreme  Court  of  the  United  States  itself  holds  that  the  declara- 
tion of  the  people  and  the  legislature  of  a  State,  in  their  constitu- 
tions and  statutes,  that  a  certain  use  is  a  public  one,  especially 
when  so  decided  by  the  highest  courts  of  the  States  that  it  is  so,  are 
to  be  treated  with  very  great  respect  by  the  Supreme  Court  of  the 
United  States,  but  that  they  are  not  absolutely  binding  upon  that 
Court  as  to  what  constitutes  in  fact  a  public  use,  but  that  it  is  for 
that  Court  to  determine  finally  what  use  constitutes  a  public  use 
within  the  constitutional  limitations.  The  question  in  these  cases 
also  arises  as  to  whether  the  Federal  Constitution  has  been  vio- 
lated, and  thus  it  is  for  the  Supreme  Court  of  the  United  States  to 

either  under  the  guise  of  taxation,  or  shall  apply  to  those  portions  of  the 

by  the  assumption  of  the  right  of  emi-  State  in  which,  by  reason  of  insuffi- 

nent  domain.     In  re  Tuthill,  163  N.  cient   or  irregular   rainfall  irrigation 

Y.  133,  57  N.  E.  Eep.  303,  49  L.  B.  A.  is  a  necessity,  does  not  render  the  Act 

781.  void  for  indefiniteness  as  to  the  ter- 

For  the  taking  of  the  right  to  the  ritory  to  which  it  applies.     Borden  v. 

use  of  water  by  the  power  of  eminent  Trespalacios  etc.  Co.,  98  Tex.  494,  82 

domain,  see  Sees.  1087,  1088,  1098.  S.  W.  Eep.  461,   86  S.  W.  Eep.  11, 

2  Hercules  W.  Co.  v.  Fernandez,  5  107  Am.  St.  Eep.  640. 
Cal.  App.  726,  91  Pac.  Eep.  401.  s  For  actions  for  condemnation,  see 

An   Act   authorizing   the   organiza-  Sees.  1092-1097. 
tion    of    irrigation    corporations,    and  *  For  the  constitutional  limitations, 

giving  them  the  power  of  eminent  do-  see  See.  1062. 
main,    and    providing    that    the    Act 
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make  the  final  and  conclusive  decision  in  accordance  with  its  views 
of  constitutional  law.^  And,  therefore,  if  the  Act  of  a  State  legis- 
lature, as  construed  by  its  highest  court,  conflicts  with  the  Federal 
Constitution,  it  is  the  duty  of  the  Circuit  Court  and  the  Supreme 
Court  of  the  United  States  to  so  decide,  and  thus  enforce  the  pro- 
visions of  the  Federal  Constitution. ^  Therefore,  if  an  Act  Adolates 
any  provision,  expressed  or  properly  implied,  of  the  Federal  Con- 
stitution, it  is  the  duty  of  the  Supreme  Court  of  the  United  States 
to  so  declare  it;  but  if  it  does  not  there  is  no  justification  for  the 
Federal  Courts  to  run  counter  to  the  decisions  of  the  highest  court 
of  the  State  upon  questions  involving  the  construction  of  the  State 
statutes  or  constitution  on  any  alleged  ground  that  such  decisions 
are  in  conflict  with  the  sound  principles  of  general  constitutional 
law.  And  in  exercising  that  jurisdiction  by  the  Federal  Courts  it 
is  their  duty  to  be  guided  by  the  decisions  of  the  highest  State 
court  upon  the  construction  of  the  statute  as  to  whether  it  was  or 
was  not  in  violation  of  the  Federal  Constitution,  and  also  upon  the 
question  whether  as  construed  the  statute  violated  any  provision  of 
the  State  constitution.''^ 


5  Pallbrook  Irr.  Dist.  v.  Bradley, 
164  U.  S.  112,  41  L.  Ed.  369,  17. Sup. 
Ct.  Eep.  56;  reversing  Id.,  68  Fed. 
Bep.  948. 

Under  the  Montana  constitution, 
Article  3,  Section  15,  the  flooding  of 
land  by  a  dam  erected  for  the  purpose 
of  supplying  electric  power  to  mines 
and  smelters  and  to  the  public  gen- 
erally, and  for  supplying  water  for 
irrigation  purposes,  is  for  a  public 
use,  authorizing  condemnation  of  such 
land.  And  it  is  there  held  that  every 
reasonable  intendment  is  in  favor  of 
the  constitutionality  of  a  law,  and  be- 
fore it  can  be  pronounced  invalid  the 
invalidity  must  be  made  manifest  be- 
yond a  reasonable  doubt.  Spratt  v. 
Helena  etc.  Co.,  37  Mont.  60,  94  Pac. 
Eep.  631;  see,  also,  for  same  case,  35 
Mont.  108,  88  Pac.  Eep.  773,  8  L.  E. 
A.,  N.  S.,  567,  10  Am.  &  Bng.  Ann. 
Cas.  1055. 

«rallbrook   Irr.   Dist.    v.   Bradley, 


164  U.  S.  112,  41  L.  Ed.  369,  17  Sup. 
Ct.  Eep.  56;  reversing  Id.,  68  Fed. 
Eep.  948;  Shelby  v.  Guy,  24  U.  S. 
11  Wheat.  361,  6  L.  Ed.  495;  Nesmith 
V.  Sheldon,  48  U.  S.  7  How.  812,  12 
L.  Ed.  945;  Van  Eenaselaer  v.  Kear- 
ney, 52  U.  S.  11  How.  297,  13  L.  Ed. 
703;  Webster  v.  Cooper,  55  U.  S.  14 
How.  488,  14  L.  Ed.  510;  Leffingwell 
V.  Warren,  67  U.  S.  2  Black  599,  17 
L.  Ed.  261;  Hagar  v.  Eeclamation 
Dist.  No.  108,  111  U.  S.  701,  28  L. 
Ed.  569,  4  Sup.  Ct.  Eep.  663;  Id.,  66 
Cal.  54,  4  Pac.  Eep.  945;  Detroit  v. 
Osborne,  135  U.  S.  492,  34  L.  Ed.  260, 
10  Sup.  Ct.  Eep.  1012. 

V  Fallbrook  Irr.  Dist.  v.  Bradley, 
164  U.  S.  112,  41  L.  Ed;  369,  17  Sup. 
Ct.  Eep.  56;  reversing  Id.,  68  Cal.  948. 

"We  are  always,  where  it  can  be 
fairly  done,  strongly  inclined  to  hold 
with  the  State  Courts,  when  they  up- 
hold a  statute  providing  for  such  con- 
demnation."    Clark  T.  Nash,  198  U. 
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§  1064.  Private  property  can  not  be  taken  for  strictly  private 
use. — ^The  authorities  are  unanimous  upon  the  proposition  that 
private  property  of  another  can  not  be  taken  by  a  person  under  the 
power  of  eminent  domain  for  a  strictly  private  use  by  that  person 
and  without  any  benefit  either  to  the  general  public  at  large  or  to  a 
portion  thereof,  although  full  compensation  may  be  made  or  ten- 
dered. ^ 

The  Fourteenth  Amendment  of  .jthe  Federal  Constitution,  in  pro- 
hibiting a  State  from  depriving  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  protects  the  citizen  against  the 
taking  of  his  property  for  any  other  than  a  public  use,  even  for 
fuU  compensation,  by  the  assumption  of  the  right  of  eminent  do- 
main.2  Hence  it  must  necessarily  follow  that  a  right  of  way  for 
a  ditch  or  canal  can  not  be  acqtiired  in  this  nianner  over  the  lands 


8.  361,  49  L.  Ed.  1085,  25  Sup.  Ct. 
Eep.  676,  4  Ann.  Cas.  1171;  afSrining 
Id.,  27  Utah  158,  75  Pae.  Eep.  371, 
1  L.  E.  A.,  N.  8.,  208,  101  Am.  St. 
Eep.  953. 

"The  oonstmetion  by  a  State 
Court  of  law  of  the  State  as  author- 
izing the  Court  tp  try  and  determine 
in  a  condemnation  proceeding  an  ad- 
verse claim  of  the  plaintiff  therein  to 
an  interest  in  the  property  sought  to 
be  condemned  is  conclusive  on  the  Su- 
preme Court  on  writ  of  error  to  that 
Court."  Hooker  v.  Los  Angeles,  188 
tr.  S.  314,  47  L.  Ed.  487,  23  Sup.  Ct. 
Eep.  395,  63  L.  E.  A.  471;  Paxton 
etc.  Co.  V.  Farmers'  etc.  Co.,  45  Neb. 
884,  64  N.  "W.  Eep.  343,  29  L.  E.  A. 
853,  59  Am.  St.  Eep.  585 ;  State  ex  rel. 
Manhattan  Const.  Co.  v.  Barnes,  22 
Okla.  191,  97  Pac.  Eep.  1000. 

1 ' '  The  sovereign  power  is  incapable 
of  conferring  any  right  to  interfere 
with  private  property,  except  it  be 
needed  for  public  objects.  To  take 
land  for  any  other  than  a  public 
use;  to  take  it  from  one  citizen  and 
to  transfer  it  to  another,  even  for 
full  compensation,  would  be  to  vio- 
late the  contract  by  which  the  land 


was  originally  granted  by  the  Govern- 
ment." In  re  TuthiU,  163  N.  T.  135, 
57  N.  E.  Eep.  303,  49  L.  E.  A.  781, 
and  note. 

See,  also,  Eallbrook  Irr.  Dist.  v. 
Bradley,  164  V.  S.  112,  41  L.  Ed.  369, 
17  Sup.  Ct.  Eep.  56;  reversing  Id., 
68  Fed.  Eep.  948;  Plemming  v.  HuU, 
73  Iowa  598,  35  N.  W.  Eep.  673 ;  Em- 
bury V.  Connor,  3  N.  T.  511,  53  Am. 
Dec.  325;  State  v.  Driggs  Drainage 
Co.,  45  N.  J.  L.  91;  In  re  Niagara 
Palls  E.  Co.,  108  N.  T.  375;  Beekman 
V.  Saratoga  etc.  E.  Co.,  3  Paige  45 
(N.  T.),  22  Am.  Dee.  679;  Bloodgood 
V.  Mohawk  etc.  E.  Co.,  18  Wend.  9, 
31  Am.  Dec.  313 ;  Bankhead  v.  Brown, 
25  Iowa  540;  Liskeard  Union  v.  Lis- 
keard  W.  Co.,  7  Q.  B.  505;  In  re  Al- 
bany Street,  11  Wend.  149,  25  Am. 
Dee.  618;  People  ex  rel.  Herriek  v. 
Smith,  21  N.  Y.  598. 

zPallbrook  Irr.  Dist.  v.  Bradley, 
164  U.  S.  112,  41  L.  Ed.  369,  17  Sup. 
Ct.  Eep.  56;  reversing  Id.,  68  Fed. 
Eep.  948;  In  re  TuthiU,  163  N.  Y.  133, 
57  N.  E.  Eep.  303,  49  L.  E.  A.  781. 

For  the  powers  of  the  State  to  ex- 
ercise the  right  of  eminent  domain, 
see  Sees.  1061,  1063. 
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of  another  where  the  use  to  which  the  water  is  put  is  purely  pri- 
vate, and  in  which  no  portion  of  the  public  is  interested  or  bene- 
fited thereby.  It  is  upon  this  theory  that  some  of  the  courts  hold, 
under  their  constitutions,  that  the  right  of  eminent  domain  can 
not  be  exercised  to  condemn  lands  for  ditches  and  canals  where  the^ 
object  is  to  use  the  water  in  working  the  mining  claims  of  those 
seeking  the  right  of  way,  and  that,  too,  even  although  incidentally 
water  is  to  be  sold  for  general  mining  and  irrigation  purposes.^ 
As  held  by  a  late  case  in  California,  the  business  of  mining  for  the 
benefit  of  the  mine  owner  is  a  private  enterprise,  and  the  right  of 
eminent  domain  can  not  be  invoked  in  the  aid  of  it.* 

§  1065.  What  is  a  public  use — Classification — Authorities. — 
Upon  the  question  as  to  what  'constitutes  a  public  use  for  which  the 
power  of  eminent  domain,  within  the  constitutional  limitations,^  for 
the  purpose  of  acquiring  rights  of  way  over  the  lands  of  others,  the 
authorities,  even  in  the  arid  States,  are  by  no  means  harmonious. 
Again,  there  is  no  fixed  rule  of  law  by  which  this  question  can  be 
determined.  In  other  words,  what  is  a  public  use  can  not  always 
be  determined  by  the  application  of  purely  legal  principles.  Upon 
an  examination  of  the  authorities  upon  this  subject  it  will  be 
found  that  there  is  a  great  diversity  of  opinion  upon  this  most 
important  question  as  to  what  constitutes  a  public  use  for  which 
private  property  may  be  taken,  either  by  the  power  of  eminent 
domain  or  by  taxation  or  assessments  for  some  particular  purpose. 
It  is  therefore  impossible  to  reconcile  these  authorities  and  make 
them  consistent  with  any  definition  of  the  term  "public  use,"  and 
no  attempt  will  be  made  to  do  so.  And  neither  does  an  appeal  to 
the  Supreme  Court  of  the  United  States  tend  to  reconcile  the  au- 

3Lorenz  v.   Jacobs,   65   Cal.   20,   3  general    development    of   mining    and 

Pae.  Bep.  654;   Consolidated  etc.  Co.  agricultural   interests    along   the   line 

T.  Central  Pae.  E.  Co.,  51  Cal.  269;  thereof,    and    not     for     the    purpose 

Dower   v.   Richards,   73   Cal.   477,   15  merely  of  developing  the  mineral  lands 

Pae.   Eep.    105;    Amador   etc.   Co.   v.  of  the  owners  of  sueh  canal,  is  held 

Dewitt,  73  Cal.  482,  15  Pae.  Eep.  74.  to  be  a  public  use  for  which  land  may 

4  Sutter  County  v.  Nichols,  152  Cal.  be  condemned.     Cummings  v.  Peters, 

688,  93  Pae.  Eep.  872,  15  L.  E.  A.,  56  Cal.  593. 

N.  S.    616.  See,  also,  Spratt  t.  Helena  etc.  Co., 

But  a  canal,  if  constructed  for  the  37  Mont.  60,  94  Pae.  Rep.  631. 

sale  and  distribution  of  water  for  the  l  See  Sees.  1067-1074. 
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thorities  upon  the  subject  as  that  Court,  where  there  is  no  direct 
violation  of  the  Constitution,  as  announced  by  it  many  times,  will 
usually  hold  with  the  highest  Court  of  the  State  as  to  whether  a 
statute  of  the  same  as  to  what  constitutes  a  public  use  for  which 
the  right  of  eminent  domain  may  be  exercised,  is  constitutional.^ 
And  it  will  be  found  upon  examination  that  the  decisions  of  the 
Supreme  Court  of  the  United  States  upon  the  subject  as  to  what 
constitutes  a  "public  use"  are  as  irreconcilable  with  each  other 
and  any  rule  which  may  be  formulated  as  are  the  decisions  of  the 
State  courts  which  it  follows. 

But,  although  the  authorities  can  not  be  reconciled  upon  the 
subject,  they  may  be  classified.  And  for  this  purpose  they  may  be 
divided  into  three  classes.-  First,  those  which  hold  that  the  Use 
must  be  for  all  the  public ;  3  second,  those  which  hold  that  the  use 
is  public  when  it  promotes  the  interests  of  a  certain  portion  of  the 
community,  although  it  may  not  directly  benefit  the  public  at 
large ;  *  third,  those  which  hold  that  a  certain  use  by  a  private 
individual  or  corporation  for  his  or  its  own  private  enterprise,  when 
it  indirectly  benefits  the  public  at  large,  constitutes  such  a  use  that 
it  is  a  public  use.^ 

§  1066.  What  is  a  public  use — ^Influence  of  locality. — It  will 
als(i  be  noticed  that  in  the  decision  of  this  question  the  courts  have 
been  largely  influenced  by  the  local  conditions  and  necessities. 
And,  therefore,  what  is  deemed  a  public  use  in  one  State  has  been 
held  by  the  courts  of  another  State  not  to  be  such  a  use.  As  was 
said  in  a  late  "Washington  case:  ^  "In  determining  the  question 
of  public  use  courts  have  always  been  influenced  to  a  greater  or 

2  "Where  the  right  of  eminent  do-  Bradley,  164  TJ.  S.  112,  41  L.  Ed.  369, 

main  is  asserted  under  a  State  statute,  17  Sup.  Ct.  Eep.  56;  reversing  Id,.,  68 

we  are  always,  where  it  can  be  fairly  Fed.  Kep.  948. 

done,   strongly  inclined  to  hold  with  S  See  Sec.  1067. 

the   State   courts,   when   they  uphold  ■*  See  See.  1068. 

a    statute    providing    for    condemna-  B  See  Sec.  1069. 

tion. ' '    Clark  v.  Nash,  198  TJ.  S.  361,  i  State   ex  rel.   Tacoma    Industrial 

49  L.  Ed.  1085,  25  Sup.  Ct.  Eep.  676,  Co.    v.    "White    Eiver   Power    Co.,    39 

4   Ann.   Cas.   1171;   affirming  Id.,   27  Wash.  648,  82  Pac.  Eep.  150,  2  L.  E. 

Utah  158,  75  Pac.  Eep.  871,  1  L.  E.  A.,  A.,  N.  S.,  842,  4  Am.  &  Eng.  Ann. 

N.  8.,  208,  101  Am.  St.  Eep.  953.  Cas.  9S7. 

See,   also,   Fallbrook   Irr.    Dist.    v. 
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less  extent  by  legislative  declarations    and  local  customs  and  con- 
ditions and  local  necessities. ' '  2 

In  the  East  and  the  South  the  drainage  of  lands  is  one  of  the 
paramount  questions,  and  thereby  establishing  the  health  of  the 
community  indirectly,  while  at  the  same  time  the  lands  drained  are 
made  productive  and  thereby  directly  benefiting  the  owners.  The 
"Mill  Acts"  of  this  portion  of  the  country  have  also  been  con- 
sidered, and  in  the  main  upheld,  and  thereby  great  manufacturing 
enterprises  were  permitted  to  take  private  property  for  what  was 
deemed  by  the  courts  to  be  a  public  use  by  the  general  upbuilding 
of  that  portion  of  the  country  through  the  establishment  of  these 
manufacturing  enterprises.  In  the  "Western  States  the  reclamation 
of  lands  has  been  declared  a  public  use,  in  the  aid  of  which  the 
right  of  eminent  domain  may  be  exercised,  upon  the  theory  that, 
although  it  may  benefit  the  individual  directly,  the  indirect  benefit 
to  the  general  public  is  greater  by  permitting  the  upbuilding  and 
settlement  of  the  country.  Therefore,  in  the  main,  as  to  what 
constitutes  a  public  use  is  a  question  of  the  necessities  of  any  par- 
ticular region  of  the  country  and  the  general  benefit  to  the  public 
either  directly  or  indirectly,  and  regardless  of  the  fact  that  some 
particular  individual  or  group  of  individuals  are  more  directly 
benefited  than  the  general  public.^ 

§  1067.  Public  use — Authorities  holding  that  the  use  must  be 
for  the  entire  public. — Under  our  classification,  as  stated  in  a  pre- 
vious section,  1  there  is  a  long  line  of  authorities,  which  hold  that 
the  power  of  eminent  domain  can  not  be  exercised  for  any  use 
which  does  not  appertain  to  the  general  public ;  that  is,  the  public 

2  See,   also,   New   Central  Coal   Co.  25    Sup.   Ct.   Eep.    676,   4   Ann.   Cas. 

T.    George's   Creek   etc.    Co.,   37    Md.  1171;  affirming  Id.,  27  Utah  158,  75 

537;  Potlateh  etc.  Co.  v.  Peterson,  12  Pae.  Eep.  731,  1  L.  E.  A.,  N.  S.,  208), 

Idaho  769,  88  Pae.  Eep.  426,  118  Am.  is  based  upon  exceptional  conditions, 

St.  Eep.  233.  and    is    without    application    here." 

' '  The  case  of  Strickley  v.  Highland  Shasta   Pr.   Co.  v.   Walker,   149   Fed. 

Boy  Mining  Co.,  200  U.  8.  527,  50  L.  Eep.  568. 

Ed.  581,  26  Sup.  Ct.  Eep.  301,  4  Ann.  3  In  the  following  sections,  we  will 

Cas.  1174-  affirming  Id.,  28  Utah  215,  discuss     the     authorities     under     the 

78  Pae.  Eep.  296,  1  L.  E.  A.,  N.  8.,  above  classification  and  in  the  order 

976,  107  Am.  St.  Eep.  711,  like  the  one  named, 

it  cites  (Clark  v.  Nash,  198  U.  S.  361,  See  Sees.  1067-1069. 

25  Sup.  Ct.  Eep.  671,  49  L.  Ed.  1085,  1  See  See.  1065. 
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in  general  must  have  the  right  to  the  actual  use  in  some  way  of 
the  property  appropriated.  And  it  is  also  held  that  it  is  the  right 
of  individuals  as  a  part  of  the  public  to  use  the  property  when 
the  occasion  requires.  But  it  is  not  necessary  that  all  of  the  public 
should  have  occasion  for  the  use.  These  authorities  also  hold  that 
the  taking  must  be  by  the  official  representatives  of  the  public,  or 
by  some  one  standing  in  the  position  of  a  public  agent.  In  other 
words,  this  line  of  authorities  hoids  that  property  is  devoted  to  a 
public  use  when,  and  only  when,  the  use  is  one  which  the  public,  in 
its  organized  capacity,  to  wit,  the  State,  or  some  subordinate  public 
or  municipal  organization,  has  the  right  to  create  and  maintain,  and 
therefore  one  which  all  the  public  has  the  right  to  demand  and 
share  in.^  Hence,  under  this  line  of  authorities  it  is  held  that 
the  generation  of  electricity  by  a  private  corporation  under  no 
obligations  to  serve  the  public,  and  not  organized  to  meet  a  public 
demand,  is  not  a  public  use  for  which  the  power  of  eminent  domain 
may  be  exercised,  although  the  corporation  is  organized  with  the 
right  to  sell  the  generated  pdwer  to  the  public.^ 


2  Budd  V.  New  York,  143  V.  S.  517, 
36  L.  Ed.  247,  12  Sup.  Ct.  Eep.  468, 
4  Inters.  Com.  Eep.  45;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  Ed.  77; 
Illmer  v.  Lime  Eook  E.  Co.,  98  Me. 
579,  57  Atl.  Eep.  1001,  66  L.  E.  A. 
387;  Borden  v.  Trespalaoios  etc.  Co., 
98  Tex.  Civ.  App.  494,  107  Am.  St. 
Eep.  640,  82  S.  W.  Eep.  461,  86  S. 
W.  Eep.  11;  Board  of  Health  v.  Van 
Hoesen,  87  Mieh.  533,  49  N.  W.  Eep. 
894,  14  L.  E.  A.  114;  Berrien  Sprs. 
W.  Co.  V.  Berrien  Circuit  Judge,  133 
Mich.  48,  94  N.  W.  Eep.  397,  103  Am. 
St.  Eep.  438;  Varner  v.  Martin,  21 
W.  Va.  534;  Pittsburg  etc.  E.  Co.  y. 
Benwood  Iron  Wks.,  31  W.  Va.  710,  8 
S.  E.  Eep.  453,  2  L.  E.  A.  680 ;  South- 
west Mo.  L.  Co.  V.  Seheurich,  174  Mo. 
235,  73  S.  "W.  Eep.  496;  In  re  Ehode 
Island  etc.  E.  Co.,  22  E.  I.  457,  48 
Atl.  Eep.  591,  52  L.  E.  A.  879. 

3  The  legislature  can  not  make  a. 
private  use  public  by  calling,  it  so, 
so  as   to  justify  an   exercise   of  the 


power  of  eminent  domain  in  its  be- 
half; and  neither  a  mere  public  con- 
venience, nor  the  mere  public  welfare, 
will  justify  the  exercise  of  the  right. 
The  mere  creation  and  distribution  of 
power  for  manufacturing  enterprises 
are  not  a  public  use  which  will  justify 
an  exercise  of  the  power  of  eminent 
domain.  Brown  v.  Gerald,  100  Me. 
351,  61  Atl..  Eep.  785,  70  L.  E.  A. 
472,  109  Am.  St.  Eep.  526. 

See,  also.  State  ex  ret  Harris  v. 
Superior  Court  Thurston  Co.,  42  Wash. 
660,  85  Pac.  Eep.  666,  5  L.  E.  A., 
N.  S.,  554,  where  the  Court  held  that, 
however  much  public  policy  demands 
it,  or  whatever  the  public  benefit  there- 
from may  be,  it  must  be  a  use  by  the 
public  or  by  some  agency  that  is  quasi 
public. 

See,  also,  Healy  Lum.  Co.  v.  Mor- 
ris, 33  Wash.  490,  74  Pae.  Eep.  681, 
99  Am.  St.  Eep.  684,  63  L.  E.  A. 
820;  State  ex  rel.  Tacoma  etc.  Co.  v. 
White  Eiver  Pr.  Co.,  39  Wash.  648, 
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As  will  be  noticed  by  the  authorities  cited,  and  many  more  which 
are  cited  in  the  cases  referred  to  in  our  notes,  this  view  might  be 
termed  the  strict  construction  of  the  term  "public  use"  for  which 
the  power  of  eminent  domain  may  be  exercised.  Under  this  con- 
struction of  the  term  the  use  mjist  be  for  all  of  the  public  or  any 
members  of  the  public  who  wish  to  avail  themselves  of  it  and  are 
in  a  position  to  do  so.  The  use  must  also  be  brought  into  being 
by  the  State  or  some  public  agency.  It  will  also  be  noticed  that 
there  is  a  close  analogy  between  the  reclamation  of  land  by  irri- 
gation and  its  reclamation  by  drainage,  and  under  this  rule  it  is 
held  that  the  State  has  no  power  to  authorize  the  construction  of 
a  drainage  ditch  under  the  power  of  eminent  domain  over  the  pri- 
vate land  of  another,  except  when  it  be  for  the  betterment  of  the 
public  health  or  welfare.* 

Under  this  theory  a  corporation  or  company  may  represent  the 
general  public.  But  "whoever  attempts  to  condemn  the  private 
right  must  be  prepared  to  furnish  (to  the  extent  of  the  water  he 
consumed  and  pays  for)  every  individual  of  the  community  or 
communities,  farming  neighborhood,  or  farming  neighborhoods,  to 
which  he  conducts  it."  ^ 


82  Pac.  Eep.  150,  2  L.  B.  A.,  N.  S., 
842,  4  Ann.  Cas.  987;  Avery  v.  Ver- 
mont Elee.  Co.,  75  Vt.  235,  .54  Atl. 
Eep.  179,  59  L.  B.  A.  817,  98  Am. 
St.  Eep.  818;  In  re  Barre  W.  Co.,  72 
Vt.  413,  48  Atl.  Eep.  653;  Fallsburg 
Pr.  Mfg.  Co.  V.  Alexander,  101  Va. 
98,  43  8.  B.  Bep.  194,  61  L.  E.  A.  129, 
99  Am.  St.  Bep.  855,  where  it  is  held 
that  the  mere  fact  that  its  charter 
recognizes  it  as  an  "internal  improve- 
ment company"  is  immaterial. 

4  The  drainage  of  agricultural  lands 
by  "necessary  drains,  ditches,  and 
dikes  upon  the  lands  of  others,  under 
proper  restrictions,  and  upon  just  com- 
pensation," for  which  provision  may 
be  made  by  the  general  laws,  under 
the  New  York  constitution,  1894,  is  a 
taking  of  private  property  for  private 
use  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the 
United  States.    In  re  Tuthill,  163  N. 


T.  133,  57  N.  E.  Eep.  303,  49  L.  E.  A. 
781,  and  note. 

See,  also.  Coster  v.  Tide  W.  Co., 
18  N.  J.  Eq.  54,  where  it  is  said  that 
the  taking  of  the  property  of  one  man 
and  giving  it  to  another  is  not  mak- 
ing a  law  or  rule  of  action;  it  is  not 
legislation,  it  is  simply  robbery. 

See,  also,  McQuiUen  v.  Hatton,  42 
Ohio  St.  202;  State  ex  rel.  Utick  v. 
Polk  County,  87  Minn.  325,  92  N.  W. 
Eep.  216,  60  L.  E.  A.  161,  and  note. 

5  Lux  V.  Haggin,  69  Cal.  255,  4  Pao. 
Eep.  919,  10  Pac.  Eep.  674. 

See,  also,  State  ex  rel.  Wilson  v. 
Superior  Court,  47  Wash.  39,  92  Pac. 
Rep.  269;  Borden  v.  Trespalacios  etc. 
Co.,  98  Tex.  494,  82  S.  W.  Rep.  461, 
86  S.  W.  Rep.  11,  107  Am.  St.  Rep. 
640;  Colorado  etc.  Co.  v.  McFarland, 
50  Tex.  Civ.  App.  92,  94  8.  W.  Rep. 
400,  109  S.  W.  Rep.  435;  Hildreth  v. 
Montecito  Water  Co.,  139  Cal.  22,  72 
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§  1068.  Public  use — Authorities  holding  that  the  use  need  not 
be  for  the  entire  public, — ^As  stated  in  our  classification  of  the 
authorities,  1  there  is  another  long  line  of  cases  which  hold  that  a 
use  is  a  public  one  when  it  promotes  the  interests  of  a  certain  por- 
tion of  the  community.  This  rule  can  not  be  considered  a  modern 
one,  but  some  of  the  early  authorities  hold  to  the  effect  that  the 
use  is  a  public  one  when  it  promotes  the  interest  of  a  considerable 
portion  of  the  community,  although  it  might  not  benefit  the  public 
at  large.2     The  later  cases  along  this  line  hold  that  the  power 


Pae.  Eep.  395;  Crow  v.  San  Joaquin 
Water  Co.,  130  Cal.  309,  62  Pac.  Eep. 
562,  1058;  Leavitt  v.  Lassen  Irr.  Co., 
157  Cal.  82,  106  Pac.  Eep.  404,  29  L. 
E.  A.,  N.  S.,  213;  Price  v.  Eiverside 
etc.  Co.,  56  Cal.  433 ;  McCrary  v.  Beau- 
dry,  67  Cal.  120,  7  Pae.  Eep.  264. 

1  See  Sec.  1065. 

2  Wyland  v.  Middlesex,  4  Gray  500 ; 
Boston  Water  Pr.  Co.  v.  Boston  E. 
Co.,  16  Pick.  512  (Mass.) ;  Eeddall  v. 
Bryan,  14  Md.  444,  74  Am.  Dec.  550; 
Grafe  T.  Baltimore,  10  Md.  544;  Pos- 
ter V.  Park  Commrs.,  133  Mass.  321; 
Wurts  V.  Hoagland,  114  IT.  S.  606,  29 
L.  Ed.  229,  5  Sup.  Ct.  Eep.  1086; 
Hager  v.  Eeclamation  Dist.  No.  108, 
111  TJ.  S.  701,  28  L.  Ed.  569,  4  Sup. 
Ct.  Eep.  663;  Id.,  66  Cal.  54,  4  Pac. 
Eep.  945;  Todd  v.  Austin,  34  Conn. 
78;  Aldridge  v.  Tuscumbia  etc.  E.  Co., 
2  Stew.  &  P.  (Ala.)  199,  23  Am.  Dec. 
207;  Hand  Gold  M.  Co.  v.  Parker, 
59  Ga.  419;  Bradley  v.  New  York  etc. 
Co.,  21  Conn.  294;  Great  PaUs  Mfg. 
Co.  T.  Fernald,  47  N.  H.  444;  Talbot 
V.  Hudson,  16  Gray  (Mass.)  417;  01m- 
stead  V.  Camp,  33  Conn.  532,  89  Am. 
Dec.  221;  Boston  &  Eoxbury  Mill.  Co. 
V.  Newman,  12  Pick.  467,  23  Am.  Dee. 
622;  Scudder  v.  Trenton  etc.  Co.,  1 
N.  J.  Eq.  694,  23  Am.  Dec.  756;  Lux 
v.  Haggin,  69  Cal.  255,  4  Pac.  Eep. 
919,  10  Pae.  Eep.  674. 

"The  use'  is  public  when  it  pro- 
motes a  considerable  portion  <oi  the 


community,  although  it  may  not  bene- 
fit the  community  at  large."  Paxiton 
etc.  Co.  V.  Farmers'  etc.  Co.,  45  Neb. 
884,  64  N.  W.  Eep.  343,  29  L.  E.  A. 
853,  50  Am.  St.  Eep.  585,  citing  Kin- 
ney on  Irr.,  1st  Ed.,  Sec.  94. 

"The  term  'pubUe  use'  implies  'the 
use  by  many'  or  'by  the  public,'  but 
it  may  be  limited  to  the  inhabitants 
of  a  small  or  restricted  locality,  but 
the  use  must  be  common  and  not  for 
a  particular  individual."  Pocantico 
Water  Works  Co.  T.  Bird,  130  N.  Y. 
259,  29  N.  E.  Eep.  246. 

A  public  use  must  be  for  the  general 
public,  or  some  portion  of  it,  and  not 
a  use  by  or  for  particular  individuals, 
or  for  the  benefit  of  certain  estates 
Hildreth  v.  Montecito  etc.  Co.,  139  Cal. 
22,  72  Pac.  Eep.  395;  Los  Angeles  v. 
Pomeroy,  124  Cal.  597,  57  Pac.  Eep. 
585;  writ  of  error  dismissed,  188  TJ. 
S.  314,  23  Sup.  Ct.  Eep.  395,  47  L. 
Ed.  487,  63  L.  E.  A.  471;  TJmatUla 
Irr.  Co.  V.  Barnhart,  22  Ore.  389,  30 
Pac.  Eep.  37;  Oury  v.  Goodwin,  3 
Ariz.  255,  26  Pac.  Eep.  376;  Turloek 
Irr.  Dist.  v.  Williams,  76  Cal.  360,  18 
Pac.  Eep.  379;  Central  Irr.  Dist.  v. 
De  Lappe,  79  Cal.  351,  21  Pae.  Eep. 
825;  In  re  Madera  Irr.  Dist.,  92  Cal. 
296,  28  Pac.  Sep.  272,  14  L.  E.  A. 
755,  27  Am.  St.  Eep.  106,  5  Am.  E. 
E.  &  Corp.  Eep.  288;  Lux  v.  Haggin, 
69  Cal.  255,  4  Pae.  Eep.  919,  10  Pac. 
Eep.  674. 
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of  eminent  domain  may  exist  even  if  no  considerable  portion  of  a 
community  where  the  right  is  sought  to  be  exercised  should  directly 
enjoy  or  participate  in  the  improvement.  As  was  said  by  Mr. 
Justice  Peckham  in  rendering  the  opinion  in  the  case  of  Fallbrook 
Irrigation  District  v.  Bradley,^  which  case  involved  the  same  prin- 
ciple as  to  what  constituted  a  public  use  for  which  private  prop- 
erty might  be  taken  either  by  eminent  domain  or  by  a  tax  or  assess- 
ment, although  in  this  case  it  involved  the  validity  of  an  assessment 
under  the  Wright  Irrigation  District  Act :  ' '  The  fact  that  the  use 
of  the  water  is  limited  to  the  land  owner  is  not,  therefore,  a  fatal 
objection  to  this  legislation.  It  is  not  essential  that  the  entire 
community,  or  even  any  considerable  portion  thereof,  should  di- 
rectly enjoy  or  participate  in  an  improvement  in  order  to  constitute 
a  public  use.  .  .  .  It  is  not  necessary,  in  order  that  the  use 
should  be  public,  that  every  resident  in  the  district  should  have  the 
right  to  the  use  of  the  water."  And  the  Court  further  held  that 
all  the  lands  lying  within  the  limits  of  the  district  were  subject 
to  the  assessments  for  the  objects  for  which  the  district  was  organ- 
ized, even  if  the  owner  of  the  lands  could  not  or  would  not  use  the 
water  for  their  irrigation.  In  laying  down  this  rule  the  Court 
followed  the  rule  as  laid  down  by  the  State  Supreme  Court,  hold- 
ing, in  effect,  that  these  decisions  were  to  be  treated  with  great 
respect  by  the  Court;  and  where  there  was  no  direct  violation  of 
the  Constitution  the  decisions  of  the  highest  State  courts  were  to  be 
followed  as  to  what  constituted  a  public  use  in  any  jurisdiction. 
And  in  the  case  of  Tregea  v.  Modesto  Irrigation  District  *  the  Su- 
preme Court  of  the  United  States,  by  dismissing  the  appeal  in  that 
ease,  affirmed  the  decision  of  the  Supreme  Court  of  California,^ 
wherein  it  was  held  that  even  small  town  lots  covered  by  buildings 

That  the  use  of  property  sought  to  connection    therewith.      State    ex   rel. 

be  condemned  may  bring  about  private  Galbraith  v.  Superior  Court,  59  Wash, 

profit,  does  not  prevent  the  use  from  621,  110  Pac.  Eep.  429,  140  Am.  St. 

being  a  public  one.     Spratt  v.  Helena  Eep.  893. 

etc.   Co.,  37   Mont.   60,   94  Pac.  Eep.  3  164  U.  S.  112,  41  L.  Ed.  369,  17 

631.  Sup.   Ct.  Eep.   56;    reversing   Id.,   68 

The  test  of  public  use  in  acquiring  Ped.  Eep.  948. 

water  rights  and  rights  of  way  for  ir-  i  164  U.  S.  179,  41  L.  Ed.  395,  17 

rigation    ditches    and  -canals    is    not  Sup.  Ct.  Eep.  52. 

necessarily  the  service  the  owners  may  6  88  Cal.  324,  26  Pac.  Eep.  237. 
be  compelled  to  render  the  public  in 
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might  be  included  in  the  assessments  for  the  organization  and 
maintenance  of  the  irrigation  district,  upon  the  theory  "that  their 
value  for  other  purposes  may  have  been  greatly  enhanced.^  And 
not  only  have  the  courts  under  this  rule  upheld  the  taking  of  land 
for  rights  of  way  by  irrigation  districts,  but  it  has  also  upheld  the 
taking  under  statutory  provision  allowing  the  taking  for  supplying 
water  to  "farming  neighborhoods."'^ 

§  1069.  Public  use — Exercise  of  right  for  irrigation  by  private 
parties,  when  a  public  use. — Under  our  classification  of  the  differ- 
ent lines  of  authorities  as  to  what  constitutes  a  public  use  ^  there 
is  another  line  which  holds  to  the  effect  that  a  private  individual 
or  corporation  may  exercise  the  right  of  eminent  domain  and  con- 
demn rights  of  way  over  the  lands  of  others  for  ditches  and  canals, 
and  that,  too,  where  the  sole  use  of  the  water  is  by  the  individual 
or  corporation,  and  that  the  actual  use  by  the  public,  or  by  any 
community  or  class  thereof,  is  not  necessary.  This  is  upon  the 
theory  that  the  physical  and  climatic  conditions  of  the  State  are 
such  that  the  promotion  of  any  great  industry,  such  as  irriga- 
tion, mining,2  manufaciuring,^  the  development  of  electrical  en- 
ergy,* or  other  great  industries,^  is  of  sufficient  importance  in  the 
upbuilding  of  the  country  and  the  developing  of  its  natural  re- 
sources, that  such  a  use  is  a  public  benefit  to  the  community  at 

6  See,    also,    Turlook    Irr.    Diat.    v.  farming  neighborhood  was  a  question 

Williams,  76  Cal.  360,   18  Pao.  Kep.  of  fact  for  the  trial  Court,  and  its 

379;   Central  Irr.  Dist.  v.  De  Lappe,  findings  thereon  are  conclusive. 

79  Oal.  351,  21  Pac.  Eep.  825;  In  re  See,  also,  Lux  v.  Haggin,   69  Cal. 

Bonds  Madera  Irr.  Dist.,  92  Cal.  296,  255,  4  Pac.  Eep.  919,  10  Pac.  Eep. 

28  Pac.  Eep.  272,  14  L.  E.  A.  755,  27  674;    Fallbrook   Irr.   Co.   v.  .Bradley, 

Am.  St.  Eep.  106,  where  it  was  held  164  IT.  8.  112,  41  L.  Ed.  369,  17  Sup. 

that  land  not  at  all  benefited  by  the  Ct.   Eep.   56;    reversing  Id.,   68   Fed. 

public   improvement   of  an  irrigation  Eep.  948;  Aliso  etc.  Co.  v.  Baker,  95 

district  in  which  it  is  included  does  Cal.    268,   30   Pac.   Eep.    537,   where, 

not  have  on  that  account  a  constitu-  however,  the  averments  of  the  public 

tional    exemption    from    assessment ;  that  the  condemnation  of  a  water  right 

Eialto  Irr.  Co.  v.  Brandon,  103  Cal.  to  supply  a  "farming  neighborhood" 

384,  37  Pac.  Eep.  484.  was  for  the  use  of  the  public. 

See,  also,    for    irrigation  districts,  i  See  See.  1065. 

Chap.  70,  Sees.  1386  et  seq.  2  See  Sec.  1070. 

T  Lindsay  Irr.  Co.  v.  Mehrtens,  97  s  See  See.  1071. 

Cal.  676,  32  Pac.  Eep.  802,  where  it  *  See  See.  1072. 

wag   held   as   to   what    constituted   a  6  See  Sec.  1073. 
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large,  and,  therefore,  it  is  a  public  use,  even  if  the  more  direct 
benefit  is  to  a  private  individual  or  corporation.  Under  this  line 
of  authorities,  upon  the  subject  that  the  use  of  the  water  for  the 
irrigation  of  one  farm  is  of  such  a  benefit  to  the  general  public 
that  the  right  of  eminent  domain  may  be  exercised  by  the  farmer 
to  acquire  a  right  of  way  over  the  lands  of  his  neighbor  for  his 
ditch  or  canal,  the  case  of  Nash  v.  Clark,  which  arose  in  the  State 
of  Utah,  is  the  leading  case.^  This  was  an  action  where  the  plain- 
tiff sought  to  condemn  a  right  of  way  through  the  ditch  of  the 
defendant  and  over  another  short  strip  of  land  in  order  to  conduct 
the  water  to  his  own  farm.  The  Supreme  Court,  in  afSrming  the 
judgment  of  the  Court  below  granting  the  right,  held  to  the  effect 
that  in  that  State  the  reclamation  of  land  by  irrigation  is  such  a 
public  use  that  the  legislature  may  rightfully  authorize  the  con- 
demnation of  rights  of  way  over  the  private  lands  of  others,  or 
through  the  ditches  of  private  individuals,  to  convey  water  for 
that  purpose  onto  land  belonging  to  a  private  individual.''^ 

Upon  the  subject  of  what  constituted  a  public  use  in  cases  of  this 
nature  Mr.  Justice  McCartey,  in  rendering  the  opinion  of  the  Utah 
Court,  said:  "In  view  of  the  physical  and  climatic  conditions  in 
this  State,  and  in  the  light  of  the  history  of  the  arid  West,  which 
shows  the  marvelous  results  accomplished  by  irrigation,  to  hold 
that  the  use  of  water  for  irrigation  is  not  in  any  sense  a  public  use, 
and  thereby  place  it  within  the  power  of  a  few  individuals  to  place 
insurmountable  barriers  in  the  way  of  the  future  welfare  and  pros- 

6  Nash  V.  Clark,  27  Utah  158,  75  owners  of  the  land  through  which  a 
Pac.  Rep.  371,  1  L.  R.  A.,  N.  S.,  208,  new  canal  or  ditch  would  have  to  be 
101  Am.  St.  Rep.  953,  4  Ann.  Cas.  constructed  to,  convey  the  quantity  of 
1171;  affirmed  in  Clark  v.  Nash,  198  water  necessary,  shall  have  the  right 
U.  8.  361,  49  L.  Ed.  1085,  25  Sup.  to  enlarge  said  canal  or  ditch  already 
Ct.  Rep.  676.  constructed,     by     compensating     the 

7  The  Compiled  Laws  of  Utah  of  owner  of  the  canal  or  ditch  to  be  en- 
1907  provide  as  follows :  ' '  1288x22.  larged,  for  the  damage,  if  any,  caused 
When  any  person,  corporation,  or  as-  by  said  enlargement;  provided,  that 
soeiation  desires  to  convey  water  for  said  enlargement  shall  be  done  at  any 
irrigation  or  for  any  other  beneficial  time  from  the  Ist  day  of  October  to 
purpose,  and  there  is  a  canal  or  ditch  the  1st  day  of  March,  or  at  any  other 
already  constructed  that  can  be  en-  time  that  may  be  agreed  upon  with 
larged  to  convey  the  required  quantity  the  owner  of  said  canal  or  ditch. ' ' 
of  water,  then  such  person,  corpora-  Rev.  Stat.  1898,  See.  1278;  Laws  1903, 
tion,  or  association,  or  the  owner  or  p.  103;  Laws  1905,  p.  160. 
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perity  of  the  State,  would  be  giving  to  the  term  'public  use'  alto- 
gether too  strict  and  narrow  interpretation,  and  one  we  do  not 
think  is  contemplated  by  the  constitution. ' ' 

The  case  was  then  appealed  by  the  defendant  below  to  the  Su- 
preme Court  of  th«  United  States,  and  jurisdiction  in  that  Court 
had  upon  the  ground  that  the  use  for  which  this  condemnation 
was  allowed  was  not  a  public  use  within  the  meaning  of  the  Four- 
teenth Amendment  of  the  Constikition  of  the  United  States.^  And 
in  the  appeal  to  the  Supreme  Court  of  the  United  States,  as  will  be 
seen  from  the  record,  the  plaintiff  in  error  was  represented  by 
very  able  counsel  and  a  brief  filed;  while,  on  the  other  hand,  the 
defendant  in  error  relied  only  upon  his  constitutional  right  to  rep- 
resent himself  in  his  own  case,  "no  counsel  for  defendant  in  error" 
appearing  and,  no  brief  being  filed  in  his  behalf,  and  yet  that  Court 
affirmed  the  decision  of  the  State  Court  in  the  following  language : 
"We  are  of  the  opinion,  having  reference  to  the  above  peculiarities 
which  exist  in  the  State  of  Utah,  that  the  statute  permitting  the  de- 
fendant in  error,  upon  the  facts  appearing  in  this  record,  to  enlarge 
the  ditch  and  obtain  water  for  his  own  land  was  within  the  legis- 
lative power  of  the  State,  and  the  judgment  of  the  State  Court  af- 
firming the  validity  of  the  statute  is  therefore  affirmed." 

It  is  said  of  the  decision  in  the  case  of  Nash  v.  Clark  that  it 
"pushes  the  doctrine  of  the  right  to  exercise  the  power  of  eminent 
domain  for  the  benefit  of  a  private  individual  further  than  it  has 
ever  before  been  pushed  for  the  purpose  of  draining  or  irrigating 
private  property.  "^  But  that  the  case  settles  the  law  as  to  this 
right  as  far  as  the  State  of  Utah  is  concerned,  and  in  any  other 
State  which  has  adopted  or  will  adopt  a  similar  statute  to  the  one  in 
question  in  that  State  there  can  be  no  doubt.  We  believe  this  to  be 
the  correct  rule  as  far,  at  least,  as  the  States  of  this  Western  part 
of  the  country  are  concerned,  and  where  they  have  adopted  similar 
statutes.  10  But  the  case,  under  our  classification,  representing  a 
third  class  as  to  the  public  uses  for  which  the  power  of  eminent 

8  For  ihe  discussion  of  the  Four-  Portneuf  Irr.  Co.  v.  Budge,  Judge,  16 
teenth  Amendment,  see  Sec.  1060.  Idaho  116,  100  Pac.  Eep.  1046;  Port- 

9  See  case  note  1  L.  E.  A.,  N.  S.,  neuf -Marsh  Valley  Irr.  Co.  v.  Portneuf 
208.  Irr.  Co.,  19  Idaho  48,  114  Pac.  Eep. 

10  See,  also.  State  ex  ret.  Galbraith  19;  Easmussen  v.  Blust,  83  Neb.  678, 
V.  Superior  Court,  59  Wash.  621,  110      120  N.  W.  Eep.  184. 

Pac.  Eep.  429,  140  Am.  St.  Eep.  893; 
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domain  may  be  exercised,  does  not  stand  alone  as  to  the  particular 
use  of  the  water  for  irrigation,  or  as  to  the  principle  involved 
where  the  use  of  the  water  is  for  other  purposes.i^  Before  the 
decision  in  the  Nash  v.  Clark  case  the  Supreme  Court  of  Arizona 
in  an  elaborate  and  exhaustive  opinion,  in  a  case  in  which  the  facts 
were  similar,  held  to  the  same  rule.^^ 

By  the  Act  of  the  legislature  approved  February  19,  1877,  irri- 
gation corporations  were  given  the  power  to  acquire  rights  of  way 
and  to  condemn  property  necessary  to  the  construction  of  such 
canals  in  the  same  manner  as  railroad  corporations  might  acquire 
property  and  right  of  way  for  railroad  purposes;  and  the  law 
applicable  to  an  exercise  of  the  right  of  eminent  domain  by  rail- 


11  For  other  uses,  see  the  following 
sections,  Nos.  1070-1073. 

12  Oury  V.  Goodwin,  3  Ariz.  255,  26 
Pao.  Eep.  376,  where  the  Court  held 
that,  to  determine  what  is  a  public 
use  authorizing  the  power  of  eminent 
domain,  cases  and  principles,  rather 
than  definitions,  must  be  consulted. 

See,  also.  Golden  Canal  Co.  v. 
Bright,  8  Colo.  144,  6  Pae.  Eep.  142; 
San  Luis  etc.  Co.  v.  Kenilworth  C.  Co., 
3  Colo.  App.  244,  32  Pae.  Eep.  860; 
Schilling  v.  Eominger,  4  Colo.  100; 
De  GrafEenried  v.  Savage,  9  Colo. 
App.  131,  47  Pae.  Eep.  902;  Yunker 
v.  Nichols,  1  Colo.  551,  8  Morr.  Min. 
Eep.  64;  Fallbrook  Irr.  Dist.  v.  Brad- 
ley, 164  U.  S.  112,  41  L.  Ed.  369,  17 
Sup.  Ct.  Eep.  56;  reversing  Id.,  68 
Fed.  Eep.  948 ;  Schneider  v.  Schneider, 
36  Colo.  518,  86  Pae.  Eep.  347;  Weed 
V.  Goodwin,  36  Wash.  31,  78  Pae. 
Eep.  36;  In  re  Madera  Irr.  Dist.,  92 
Cal.  296,  28  Pae.  Eep.  272,  14  L.  E. 
A.  755,  27  Am.  St.  Eep.  755,  27  Am. 
St.  Eep.  106;  Paxton  &  H.  etc.  Co. 
V.  Farmers'  etc.  Co.,  45  Neb.  884,  64 
N.  W.  Eep.  343,  29  L.  E.  A.  853,  50 
Am.  St.  Eep.  585;  Emigrant  D.  Co.  v. 
Webber,  108  Cal.  88,  40  Pae.  Eep. 
1061;  Lindsay  Irr.  Co.  v.  Mehrteus, 
97  Cal.  676,  32  Pao.  Eep.  802;  Cum- 


mings  V.  Peters,  56  Cal.  593;  Wil- 
mington etc.  Co.  V.  Dominguez,  50  Cal. 
505;  Merrill  v.  Southside  Irr.  Co., 
112  Cal.  433,  44  Pae.  Eep.  720;  Lake 
Keen  etc.  Co.  v.  Klein,  63  Kan.  884, 
65  Pae.  Eep.  684,  where  it  is  held  that 
irrigation  is  a  public  use  for  which  b, 
private  person  may  be  authorized  to 
exercise  eminent  domain;  Tripp  v. 
Overaeker,  7  Colo.  72,  1  Pae.  Eep. 
695;  Downing  v.  More,  12  Colo.  316, 
20  Pae.  Eep.  766;  Patterson  v.  Brown 
etc.  Co.,  3  Colo.  App.  511,  34  Pae. 
Eep.  769;  Sand  Creek  etc.  Co.  v. 
Davis,  17  Colo.  326,  29  Pae.  Eep.  742. 

"The  value  of  the  land  is  enhanced 
by  the  use  of  water,  and  the  public 
interests  benefited,  and  it  may  be  said 
that  almost  the  unbroken  current  au- 
thority supports  this  view."  Pres- 
eott  Irr.  Co.  v.  Flathers,  20  Wash.  454, 
55  Pae.  Eep.  635. 

"The  reclamation  of  one  small  field 
by  means  of  artificial  irrigation  pro- 
motes the  development  and  adds  to  the 
taxable  wealth  of  the  State  as  well  as 
the  reclamation  by  the  same  means  of 
a  number  of  fields.  The  only  differ- 
ence is  the  extent  of  the  benefit." 
Ellinghouse  v.  Taylor,  19  Mont.  462, 
48  Pae.  Eep.  757. 
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road  companies  was  made  to  apply  to  such  irrigation  companies. 
"The  development  of  a  system  of  irrigation  and  the  appropriation 
and  application  of  the  waters  of  the  streams  of  the  State  for  the 
purpose,  is  obviously  a  work  of  internal  improvement."  And, 
citing  the  statutes,  "tinder  these  comprehensive  provisions  the  leg- 
islature could  have  intended  nothing  less  than  that  in  the  construc- 
tion and  operation  of  irrigation  enterprises  private  property  reason- 
ably necessary  for  the  conduct  Ot  the  business  could  be  taken  and 
appropriated  on  due  compensation  by  the  exercise  of  the  power  and 
right  of  eminent  domain."  ^^ 

It  will  therefore  be  seen  that  the  necessity  for  irrigation  in  the 
development  of  the  agricultural  resources  of  the  States  within  the 
arid  region  of  the  country  caused  the  broadening  and  enlarging  of 
the  power  of  eminent  domain  in  those  States  to  the  extent  that  even 
a  private  individual  or  corporation  might  exercise  the  right  and 


13  Crawford  Co.  v.  Hathaway  (Hall), 
67  Neb.  325,  93  N.  W.  Eep.  781,  60  L. 
E.  A.  889,  108  Am.  St.  Eep.   647. 

See,  also,  MeCook  Irr.  Co.  v.  Crews, 
70  Neb.  115,  102  N.  W.  Eep.  249; 
Cummings  v.  Hyatt,  54  Neb.  35,  74 
N.  W.  Eep.  411;  Cline  v.  Stock,  71 
Neb.  70,  98  N.  W.  Eep.  454,  102  N. 
W.  Eep.  265;  Paxton  etc.  Co.  v.  Farm- 
ers' etc.  Co.,  45  Neb.  884,  64  N.  W. 
Eep.  343,  29  L.  E.  A.  853,  50  Am.  St. 
Eep.  585;  Potlateh  etc.  Co.  v.  Peter- 
son, 12  Idaho  769,  88  Pac.  Eep.  426, 
118  Am.  St.  Eep.  233 ;  Helena  v.  Eo- 
gan,  26  Mont.  452,  68  Pae.  Eep.  798; 
Id.,  27  Mont.  135,  69  Pac.  Eep.  709; 
Whalon  v.  North  Platte  etc.  Co.,  11 
Wyo.  313,  71  Pac.  Eep.  995;  Albu- 
querque etc.  Co.  V.  Grutierres,  10  N.  M. 
171,  61  Pac.  Eep.  357;  affirming  188 
XT.  S.  545,  47  L.  Ed.  588,  23  Sup.  Ct. 
Eep.  338. 

Corporations  organized  to  construct 
reservoirs  and  ditches  to  supply  water 
for  irrigation  of  arid  lands,  are  or- 
ganized for  the  performance  of  a  pub- 
lie  duty.  4  Thomp.  Corp.,  Sec.  5375, 
p.  4085. 


See,  also.  State  ex  ret.  Bradford  v. 
Western  Irr.  C.  Co.,  40  Kan.  96,  19 
Pac.  Eep.  349,  10  Am.  St.  Eep.  166; 
Martin  v.  Zellerbaeh,  38  Cal.  300,  99 
Am.  Dec.  365. 

A  corporation  organized  for  the 
purpose  of  irrigation,  milling,  naviga- 
tion, and  stock  raising,  has  power  to 
condemn  private  land  for  a  right  of 
way  for  its  works.  Borden  v.  Tres- 
palaeios  etc.  Co.,  98  Tex.  494,  82  S.  W. 
Eep.  461,  86  S.  W.  Eep.  11,  107  Am. 
St.  Eep.  640;  Burley  v.  United  States, 
179  Fed.  Eep.  1,  102  C.  C.  A.  429,  172 
Fed.  Eep.  615;  Prentice  v.  McKay,  38 
Mont.  114,  98  Pac.  Eep.  1081;  Paxton 
etc.  Co.  V.  Farmers'  etc.  Co.,  45  Neb. 
884,  64  N.  W.  Eep.  343,  29  L.  E.  A. 
853,  50  Am.  St.  Eep.  585;  Mundy  v. 

Hart,  Tex.  Civ.  App.  ,  111 

S.  W.  Eep.  236;  Kasehke  v.  Camfield, 
46  Colo.  60,  102  Pac.  Eep.  1061;  Salt 

Lake  City  v.  Gardner, Utah , 

114  Pac.  Eep.  147;  State  ex  rel.  Gal- 
braith  v.  Superior  Court,  59  Wash. 
621,  110  Pac.  Eep.  429,  140  Am.  St. 
Eep.  893. 
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thus  acquire  rights  of  way  over  the  lands  of  others,  even  where  the 
water  was  used  solely  for  individual  or  corporate  use.i* 

§  1070.  Public  use — Exercise  of  right  for  mining  by  private 
parties,  when  a  public  use.— The  rule  discussed  in  the  previous 
section,  1  that  even  the  actual  private  use  by  an  individual  or  cor- 
poration, in  the  promotion  of  a  private  enterprise,  where  that  enter- 
prise tends  to  the  prosperity  and  industry  of  the  State,  and  there- 
fore in  this  sense  constitutes  a  public  use,  whereby  the  right  of 
eminent  domain  may  be  exercised,  has  also  been  applied  to  mining 
in  some  of  the  Western  States  and  Territories,  although  the  Cali- 
fornia rule  is  different.^     One  of  the  first  cases  holding  to  this 


14  But  see  Logan  v.  Guicbard,  159 
Cal.  562,  114  Pac.  Eep.  989,  where  the 
facts  were  that  one  land  owner  per- 
mitted defendant  to  construct  a  ditch 
across  his  land  because  he  believed 
that  the  defendant  could  condemn  a 
right  of  way  over  his  land,  but  where 
it  was  held  that  such  an  act  did  not 
prevent  defendant  from  subsequently 
acquiring  the  right  to  maintain  the 
ditch  over  such  land  by  prescription. 
The  Court  said:  "We  do  not  spe 
how  this  mistaken  view  could  in  any 
way  operate  to  preclude  the  subsequent 
acquirement  of  the  right  by  prescrip- 
tion." 

It  is  held  in  a  recent  case  in  Cali- 
fornia that  water  pumped  from  wells, 
from  a  subterranean  catchment  basin 
extending  under  adjacent  lands,  to 
fulfill  private  contractual  obligations 
to  deliver  water  to  lands  sold  with  a 
water  right,  is  not  taken  for  a  public 
use,  but  is  taken  for  a  private  use, 
and  hence  the  right  of  eminent  domain 
does  not  exist,  the  Court  saying: 
"The  water  taken  by  the  defencjants 
to  supply  the  needs  of  the  interveners 
is  not  taken  for  public  use.  It  is  not 
offered  to  the  public  generally,  or  to 
all  who  may  want  it  within  a  certain 
121— Kin.  on  Irr. 


territory.  It  is  taken  solely  to  fulfill 
the  private  contractual  obligations  of 
the  defendants  to  deliver  water  to  cer- 
tain lots  which  it  has  sold  with  a 
water  right.  This  is  a  private  use." 
Burr  v.  Maclay,  160  Cal.  268,  116  Pac. 
Eep.  715. 

See,  also,  Hildreth  v.  Monteeito,  139 
Cal.  22,  72  Pac.  Eep.  395;  Barton  v. 
Riverside,  155  Cal.  509,  101  Pac.  Eep. 
790,  23  L.  E.  A.,  N.  S.,  331;  Gilmer 
V.  Lime  Point,  18  Cal.  229. 

1  See  Sec.  1069. 

2  ' '  The  business  of  mining  for  the 
benefit  of  the  mine  owner  is  as  much 
a  private  affair  as  that  of  the  farm 
or  factory,  and  the  right  of  eminent 
domain  can  not  be  invoked  in  aid  of 
it."  Sutter  County  v.  Nichols,  152 
Cal.  688,  93  Pac.  Eep.  872,  15  L.  E. 
A.,  N.  S.,  616,  14  Am.  &  Eng.  Ann. 
Cas.  900. 

See,  also,  Consolidated  etc.  Co.  v. 
Central  Pac.  E.  Co.,  51  Cal.  269,  5 
Morr.  Min.  Eep.  438 ;  Lorenz  v.  Jacob, 
63  Cal.  20,  3  Pac.  Eep.  654;  Amador 
etc.  Co.  V.  DeWitt,  73  Cal.  482,  15 
Pac.  Eep.  74;  Dower  v.  Eichards,  73  ^ 
Cal.  477,  15  Pac.  Eep.  105;  Cummings 
V.  Peters,  56  Cal.  593. 
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view,  and  one  often  cited,  arose  in  Nevada  ^  as  early  as  1876,  where 
the  Court,  through  Mr.  Chief  Justice  Hawley  rendering  the  opinion, 
held  that  a  statute  of  the  State  was  constitutional  where  it  declared 
that  mining,  milling,  smelting,  or  other  reduction  of  ores,  even  hy 
a  private  company,  was  a  public  use;  and  it  was  further  held  that 
any  appropriation  of  private  property  for  rights  of  way  under  the 
right  of  eminent  domain  for  any  purpose  of  great  public  benefit, 
interest  or  advantage  to  the  immunity,  was  the  taking  of  such 
property  for  a  public  use> 

The  Federal  Court  also  holds  that  under  the  Alaska  Code,^  under 
the  peculiar  local  conditions  in  Alaska,  private  mining  is  a  use  for 
which  a  right  of  way  for  a  ditch  to  aid  in  the  operations  of  a  min- 
ing claim  might  be  condemned.®  The  principle  laid  down  in  the 
case  of  Nash  v.  Clark  '^  was  also  reaffirmed  by  the  Supreme  Court 
of  the  United  States  in  another  case  which  also  arose  in  the  State 
of  Utah,®  where  it  was  held  that  the  condemnation  of  a  right  of  way 
across  a  placer  mining  claim  for  the  aerial  bucket  line  of  a  mining 
corporation  can  not  be  said  to  be  taking  private  property  for  a 


3  Dayton  etc.  M.  Co.  v.  Seawell,  11 
Ner.  394. 

4  See,  also.  Overman  S.  M.  Co.  t. 
Corcoran,  15  Nev.  147;  Miocene  Ditch 

"Co.  V.  Jacobaon,  146  Fed.  Eep.  680, 
77  C.  C.  A.  106;  Hand  G.  M.  Co.  v. 
Parker,  59  Ga.  419;  Douglass  v. 
Byrnes,  59  Fed.  Eep.  29;  Ahem  v. 
Dubuque  etc.  M.  Co.,  48  Iowa  140, 
where  it  was  held  to  be  a  public  use 
to  construct  drains  and  levels  for  the 
purpose  of  draining  mineral  lands  so 
they  would  be  available  for  mining 
purposes. 

5  1  Fed.  Stat.  Ann.,  1905,  p.  269 ; 
31  Stat.  L.  522,  Chap.  22,  Sec.  204. 

6  Miocene  D.  Co.  v.  Jacobson,  146 
Fed.  Kep.  680,  77  C.  C.  A.  106. 

See,  also,  Byrnes  v.  Douglass,  83 
Fed.  Kep.  45,  27  C.  C.  A.  399,  48  U. 
S.  App.  526;  Id.,  59  Fed.  Kep.  29;, 
Butte  etc  B.  Co.  v.  Montana  etc.  E. 
Co.,  16  Mont.  405,  41  Pac.  Eep.  232,  31 
L.  K.  A.  298,  50  Am.  St.  Kep.  508, 
where  it  ia  held  that  the  exercise  of 


the  right  of  eminent  domain  to  ac- 
quire land  by  a  railroad  company  is 
not  precluded  by  the  facts  that  the 
road  is  built  by  a  private  corpora- 
tion for  the  benefit  of  private  mines 
and  ore  houses;  and  that  the  con- 
nection of  mines  and  ore  houses  is  a 
public  use,  which  will  authorize  such 
a  railroad  company  to  acquire  a  right 
of  way  by  that  means  for  that  pur- 
pose. 

See,  also,  Kansas  etc.  Co.  v.  North- 
western Coal  &  M.  Co.,  161  Mo.  288, 
61  S.  W.  Eep.  684,  51  L.  K.  A.  936, 
84  Am.  St.  Eep.  717;  Ellinghouse  v. 
Taylor,  19  Mont.  462,  48  Pac.  Eep. 
757;  10  Am.  &  Eng.  Ency.  Law,  2d 
Ed.,  pp.  1086,  1087. 

7  See  Sec.   1069. 

8'Striekley  v.  Highland  Boy  G.  M. 
Co.,  200  U.  S.  527,  50  L.  Ed.  581,  26 
Sup.  Ct.  Kep.  301,  4  Am.  &  Eng.  Ann. 
Cas.  1174;  afSrming  Id.,  28  Utah  215, 
78  Pac.  Kep.  296,  1  L.  K.  A.,  N.  S., 
976,  107  Am.  St.  Kep.  711. 
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private  use  contrary  to  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States,  if  authorized  by  the  construction  by 
the  State  Court  to  the  provisions  of  State  legislation  for  the  exercise 
of  the  right  of  eminent  domain  in  behalf  of  certain  uses  declared  to 
be  public.8 

§  1071.  Public  use — Exercise  of  right  for  manufacturing  bf 
private  parties,  when  a  public  use. — But  the  broader  doctrine  of 
the  right  of  a  private  individual  or  corporation  to  exercise  the 
power  of  eminent  domain  and  to  acquire  private  property  reason- 
ably necessary  for  the  conduct  of  his  or  its  enterprise  upon  the 
theory  that  the  general  public  will  be  indirectly  benefited  there- 
from, is  not  a  doctrine  peculiar  to  the  Western  States,  neither  is 
it  a  new  doctrine,  which  has  been  evolved  in  the  course  of  their 
development  and  progress.  As  a  matter  of  fact,  the  doctrine  was 
taken  from  some  of  the  older  Eastern  States,  especially  those  of 
New  England,  involving  the  constitutionality  of  the  so-called  Gen- 
eral Mill  Acts.  As  was  said  in  a  recent  Montana  case :  ^  "  The 
courts  of  the  Western  States  have,  as  a  rule,  adopted  a  liberal  view 
of  the  term  'public  use,'  and  in  the  main  have  largely  followed 
the  so-called  'Mill  Cases'  of  New  England."  And  in  the  opinion 
in  the  early  Nevada  case,^  Mr.  Justice  Hawley,  in  sustaining  the 
decision  of  the  Court,  cites  a  number  of  these  mill  eases,  and  said : ' 
"But  the  cases  more  directly  in  point,  where  the  decisions  are 
solely  based  upon  this  ground,  are  to  be  found  in  the  States  where 
a  construction  is  given  to  what  are  known  as  the  'mill-dam'  or 
'flowage'  Acts."  ^  In  fact,  it  was  held  at  an  early  day,  in  many 
cases  of  very  high  authority,  that  the  power  conferred  by  the  Gen- 
eral Mill  Acts  upon  any  owner  of  land  upon  a  stream  to  erect  and 
maintain  a  miU  on  his  own  land  and  to  flow  the  land  of  others  for 
manufacturing  purposes,  has  been  considered  as  resting  .on  the 

9  See,   also,    Spratt   v.    Helena    etc.  3  Citing  Boston  etc.  M.  Corporation 

Co.,  37  Mont.  60,  94  Pac.  Eep.  631.  v.    Newman,    12    Pick.    480,    23    Am. 

1  Helena  etc.  Co.  t.  Spratt,  35  Mont.  Dec.  622 ;  Hazen  v.  Essex  Co.,  12  Cush. 
108,  88  Pae.  Eep.  773,  8  L.  E.  A.,  N.  475;  Talbot  v.  Hudson,  16  Gray 
8.,  567,  10  Am.  &  Bng.  Ann.  Cas.  (Mass.)  417;  Newcomb  v.  Smith,  2 
1055;  Id.,  37  Mont.  60,  94  Pae.  Rep.  Pin.  (Wis.)  131;  Fisher  v.  Horicon 
631.  etc.  Co.,  10  Wis.  351. 

2  Dayton  etc.  M.  Co.  v.  Seawell,  11 
Nev.  394,  5  Morr.  Min.  Eep.  424, 
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right  of  eminent  domain,  by  reason  of  the  advantages  and  benefits 
inuring  to  the  public  from  the  improvement  of  the  water  power 
and  the  promotion  of  manufactures.'*  But,  as  we  have  said  before, 
there  are  other  States  which  hold  directly  to  the  contrary,  as  to 
what  constitutes  a  public  use  both  for  this  particular  purpose  and 
other  purposes,  and  the  authorities  upon  the  proposition  are  en- 
tirely irreconcilable.^  In  Colorado  it  is  held  that,  under  their  con- 
stitution and  laws,  the  authoritj^  to  condemn  land  for"  agricultural 
and  milling  purposes  is  sufficient  to  cover  its  condemnation  for 
power,  manufacturing,  and  "other  beneficial  and  useful  pur- 
poses." 8 

§  1072.  Public  use — Exercise  of  rights  for  development  of  elec- 
trical energy  by  private  parties,  when  a  public  use. — The  develop- 
ment, transmission,  and  use  of  electrical  energy  throughout  the 
whole  country  for  the  purpose  of  heat,  light,  and  power,  is  becom- 
ing of  the  utmost  importance.  As  to  whether  such  an  industry  is 
a  public  use  so  that  the  power  of  eminent  domain  may  be  exercised 
in  aid  thereof  by  private  individuals  and  corporations  is  a  question 
for  the  respective  States  to  decide  through  their  legislatures  and 
the  construction  of  their  Acts  by  their  highest  courts.  And  upon 
this  subject  the  States  are  in  hopeless  conflict;  and  even  those  in 
the  Western  portion  of  the  country  are  in  direct  conflict  with  each 
other.  This  is  not  a  subject  peculiar  to  the  Western  portion  of  the 
country,  but  is  common  tO  all  of  the  States  of  the  Union. 
In    the    West,    on    account    of    the    lack    of    railroad    facilities 

4  Head  v.  Amoskeag  Mfg.  Co.,  113  241,  where  the  word  "milling,"  as 
U.  S.  9,  5  Sup.  Ct.  Eep.  441,  28  L.  used  in  the  constitution,  was  held  as 
Ed.  889;  Soudder  t.  Trenton  etc.  Co.,  synonymous  with  the  word  "manu- 
1  Saxt.  (N.  J.  Eq.)  694,  728,  23  Am.  facturing." 

Dee.  756;  Hankins  v.  Lawrence,  8  It  was  held  by  the  Supreme  Court 
Blackf.  266  (Ind.)  ;  Great  Palls  Mfg.  of  Washington  that  the  furnishing  of 
Co.  T.  Fernald,  47  N.  H.  444;  Olm-  water  by  a  water  company,  authorized 
stead  V.  Camp,  33  Conn.  532,  89  Am.  to  exercise  the  right  of  eminent  do- 
Dec.   221.  main,  to  private  persons  and  corpora- 

5  See  See.  1067,  and  eases  cited.  .  tions  to  be  used  in  boilers  to  generate 

6  Denver  Pr.  etc.  Co.  v.  Colorado  steam  for  saw  and  shingle  mills  was 
etc.  K.  Co.,  30  Colo.  204,  69  Pac.  Eep.  a  private  and  not  a  public  use.  State 
568,  60  L.  E.  A.  383.  ex  rel.  Shropshire  v.  Superior  Court, 

See,  also,  Lamborn  v.  Bell,  18  Colo.      51  Wash.  386,  99  Pac.  Eep.  3. 
346,  32  Pac.  Eep.  989,  20  L.  E.  A. 
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and  other  means  of  transportation  the  necessity  for  the  develop- 
ment of  this  industry  may  be  greater  than  in  the  Eastern  States. 
As  we  have  seen  in  another  section  of  this  work,  the  generation  for 
electrical  energy  is  such  a  beneficial  purpose  that  water  may  be 
appropriated  therefor  under  the  Arid  Region  Doctrine  of  appro- 
priation, i  As  an  incident  thereto  rights  of  way  over  the  lands 
of  others  must  be  acquired  .in  order  to  conduct  the  water  to  the 
place  of  use  and  to  distribute  wires.  And,  upon  principle,  pro- 
vided that  in  the  State  where  the  right  is  sought,  the  statute  is 
broad  enough,  there  are  no  constitutional  reasons  why  the  right  of 
eminent  domain  should  not  be  granted,  even  to  a  private  individual 
or  corporation,  upon  the  same  theory  as  was  held  in  the  ease  of 
Nash  V.  Clark,2  that  such  a  use  is  a  benefit  to  the  public  at 
large,  therefore  it  is  a  public  use.  And  the  highest  courts  of  many 
of  the  States  have  held  to  that  efEect.^    But  there  are  other  very 


iSee  See.  695. 

See,  also,  Salt  Lake  City  v.  Salt 
Lake  City  etc..  Co.,  24  Utah  249,  67 
Pae.  Eep.  672,  25  Utah  456,  71  Pae. 
Eep.  1069,  61  L.  R.  A.  648. 

2  27  Utah  158,  75  Pae.  Eep.  158,  1 
L.  E.  A.,  N.  S.,  208,  101  Am.  St. 
Eep.  953,  4  Ann.  Cas.  1171;  affirmed, 
198  U.  S.  361,  49  L.  Ed.  1085,  25 
Sup.  Ct.  Eep.  676. 

3  The  right  of  way  to  carry  water 
to  operate  an  electric  light  plant  may 
be  acquired  by  eminent  domain  under 
the  constitution  of  Colorado.  Bell  v. 
Lambom,  18  Colo.  346,  32  Pae.  Eep. 
989,  20  L.  E.  A.  241. 

The  collection,  storing,  and  distribu- 
tion of  electricity  for  the  use  of  all 
who  may  have  need  of  it  upon  equal 
and  reasonable  terms  is  a  public  use, 
BO  as  to  justify  an  exercise  of  the 
power  of  eminent  domain  by  a  private 
corporation,  for  the  acquisition  of  a 
right  of  way  for  the  distributing 
wires.  Eoekingham  County  etc.  Co.  v. 
Hobbs,  72  N.  H.  531,  58  Atl.  Eep. 
46,  66  L.  E.  A.  581. 

The  right  to  use  an  existing  canal 
for  the  conveyance  of  water  for  the 


purpose  of  generating  electricity  may 
be  appropriated  under  the  right  of 
eminent  domain.  Salt  Lake  City  T. 
Salt  Lake  City  etc.  Co.,  supra. 

The  flooding  of  land  by  a  dam 
erected  for  the  purposes  of  supplying 
electric  power  to  mines  and  smelters, 
and  to  the  public  generally,  is  a  pub- 
lie  use  authorizing  the  condemnation 
of  such  land.  Helena  v.  Spratt,  35 
Mont.  108,  88  Pae.  Eep.  773,  8  L.  E. 
A.,  N.  S.,  567,  10  Am.  &  Eng.  Ann. 
Cas.  1055;  Id.,  37  Mont.  60,  94  Pae. 
Eep.  631. 

See,  also,  1  Lewis  on  Eminent  Do- 
main, Sees.  172,  173;  Me  Municipal 
Fuel  Plants,  182  Mass.  605,  66  N.  E. 
Eep.  25,  60  L.  E.  A.  592,  however, 
by  a  municipal  corporation ;  Minnesota 
etc.  Co.  V.  Koochiching  etc.  Co.,  97 
Minn.  444,  107  N.  W.  Eep.  410,  5  L. 
E.  A.,  N.  8.,  638,  7  Am.  &  Eng.  Ann. 
Cas.  1182;  Brown  v.  Weaver,  140  N. 
C.  333,  52  S.  E.  Eep.  954,  3  L.  E.  A., 
N.  S.,  912 ;  HolUster  v.  State,  9  Idaho 
651,  71  Pae.  Eep.  541,  77  Pae.  Eep. 
339;  Denver  Pr.  etc.  Co.  v.  Colorado 
etc.  E.  Co.,  30  Colo.  204,  69  Pae.  Eep. 
568,  60  L.  B.  A.  383;  Tuolumne  etc. 
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eminent  authorities  which  hold  to  the  exact  contrary  to  the  above 
rule,  and  that  mere  public  welfare,  or  public  convenience,  wiU  not 
justify  the  exercise  of  the  right  of  eminent  domain  by  private 
individuals  or  corporations.*  This  class  of  cases  draws,  it  seems 
to  the  writer,  too  sharp  a  distinction  between  public  use  and  public 
benefit,  and  guards  the  private  rights  of  property  against  the  asser- 
tion of  the  power  of  eminent  domain  for  a  public  benefit  as  dis- 
tinguished from  public  use.  1%e  other  class  of  cases,  of  which  the 
case  of  Nash  v.  Clark  may  be  considered  as  the  leading  case,  the 
doctrine  of  the  Utah  Court  having  been  affirmed  by  the  United 
States  Supreme  Court,  takes  a  broader  view  of  the  subject,  and 
holds  that  the  general  welfare  and  benefit  of  the  public  should 
prevail  over  the  private  property  rights,  and  that  the  power  of 
eminent  domain  may  be  exercised,  even  though  the  use  for  which 
it  is  asserted  is  not  in  a  strict  sense  a  public  one. 


Co.  V.  Frederick,  13  Cal.  App.  498, 
110  Pae.  Rep.  134;  "Walker  v.  Shasta 
Power  Co.,  160  Fed.  Rep.  856,  87  C. 
C.  A.  660,  19  L.  R.  A.,  N.  S.,  725; 
Northern  California  etc.  Co.  v. 
Stacher,  13  Cal.  App.  404,  109  Pae. 
Rep.  896. 

It  was  held  in  California,  however, 
that  the  case  of  Nash  v.  Clark  did  not 
apply  to  uses  for  power  purposes  for 
the  reason  that  the  constitution  only 
declares  the  use  of  water  "for  sale, 
rental,  or  distribution"  to  be  for  pub- 
lic use.  Shasta  Power  Co.  v.  "Walker, 
160  Fed.  Eep.  856,  87  C.  C.  A.  660, 
19  L.  E.  A.,  N.  S.,  725;-  affirming  Id., 
149  Fed.  Eep.  568. 

See,  also,  Logan  v.  Guichard,  159 
Cal.  562,  114  Pae.  Eep.  989. 

4  See  Brown  v.  Gerald,  100  Me.  351, 
61  Atl.  Eep.  785,  70  L.  E.  A.  472, 
109  Am.  St.  Eep.  526,  where  it  is 
said:  ""We  can  not  find  any  ground 
for  sustaining  the  defendant's  con- 
tention, except  that  of  'public  bene- 
fit,' or  general  utility,  and  we  think 
that  is  not  sufficient." 


See,  also,  Avery  v.  Vermont  Elee. 
Co.,  75  Vt.  235,  54  Atl.  Eep.  179,  59 
L.  E.  A.  817,  98  Am.  St.  Rep.  818; 
Southwest  Missouri  L.  Co.  v.  Seheu- 
rieh,  174  Mo.  235,  73  S.  "W.  Eep. 
496. 

The  generation  of  electrical  power 
by  a  private  corporation  under  no  ob- 
ligations to  serve  the  public,  and  not 
organized  to  meet  a  public  demand,  is 
not  a  public  use  for  which  the  power 
of  eminent  domain  may  be  exercised, 
although  the  corporation  has  an- 
nounced the  intention  to  sell  the  gen- 
erated power  to  the  public.  State  of 
Washington  ex  ret  Taooma  Industrial 
Co.  V.  "White  Eiver  Pr.  Co.,  39  "Wash. 
648,  82  Pao.  Eep.  150,  2  L.  E.  A., 
N.  S.,  842. 

See,  also.  State  ex  rel.  Harris,  v. 
Superior  Court  of  Thurston  Co.,  42 
Wash.  660,  85  Pae.  Eep.  666,  5  L.  E. 
A.,  N.  S.,  672;  Shasta  Pr.  Co.  v. 
Walker,  149  Fed.  Eep.  568;  affirmed, 
160  Fed.  Eep.  856,  87  C.  C.  A.  660. 
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§  1073.  Public  use — Exercise  of  right  for  other  industries  by 
private  parties,  when  a  public  use. — There  are  also  other  uses 
which  are  held  to  be  of  such  a  public  benefit  that  they  are  declared 
by  Acts  of  the  legislatures  of  the  respective  States  to  be  a  public  use, 
and  are  so  construed  by  their  highest  courts,  so  that  individuals  and 
corporations  are  permitted  the  power  of  eminent  domain  in  their 
aid.  These  cases  follow  the  rule  in  the  Nash  v.  Clark  case  ^  that, 
owing  to  the  peculiar  conditions  of  the  country,  there  must  be  a 
pressing  and  universal  demand  by  the  general  public  for  the  exer- 
cise of  the  right,  although  the  individual  is  more  directly  benefited 
by  the  use.  In  Idaho  the  right  to  exercise  the  power  of  eminent 
domain  under  the  constitution  of  that  State  is  held  not  to  depend 
upon  the  narrow  and  restricted  meaning  of  the  phrase  "public 
Use"  as  defined  by  the  courts  of  last  resort  of  some  of  the  States, 
but  the  general  welfare  and  benefit  of  the  public  is  taken  into  con- 
sideration, and  if  the  taking  is  necessary  to  the  complete  develop- 
ment of  the  material  resources  of  the  State,  such  taking  is  for  a 
public  use.  Therefore,  the  construction  of  a  dam  which  causes  the 
overflow  of  certain  lands,  but  which  tended  to  improve  the  naviga- 
bility of  a  river  used  for  the  purpose  of  floating  logs  to  a  private 
mill,  was  decided  to  be  a  public  use,  under  a  statute  providing  for 
such  improvements  for  navigation.^  This  was  upon  the  theory  that 
logging  and  the  transporting  of  timber  to  market  was  of  such 
great  benefit  to  the  public  at  large  that  the  right  of  eminent 
domain  might  be  exercised  in  its  behalf.^  The  Supreme  Court  of 
Washington  also  held  to  the  same  rule  and  for  a  similar  purpose 
in  behalf  of  a  private  corporation,  although,  in  the  opinion,  the 
Court  indulged  in  a  violent  presumption  that  because  there  was 
such  a  large  amount  of  timber  up  a  certain  river,  in  the  absence  of 
testimony  affirmatively  showing  that  such  a  large  body  of  timber 
is  all  owned  by  one  owner,  it  should  not  be  presumed  that  it  was  so 
owned;  and,  that  therefore,  the  driving  company  seeking  the  right 
must  do  so  as  a  public  servant.*  The  Court,  in  its  opinion,  neg- 
lected to  distinguish  or  to  cite  a  previous  case,  which  was  based 

1  See  See.  1069.  Lum.    Co.,    12    Idaho    723,    88    Pae. 

aPotlatch  Lum.  Co.  v.  Peterson,  12  Rep.   97. 

Idaho    769,    88   Pae.   Rep.   426,   *  State   ex  rel.  Wilson  v.   Superior 

Am.  St.  Rep.  233.  Court  of  Chehalis  County,  47  Wash. 

3  See,    also,    Powell    v.    Springston  397,  92  Pae.  Rep.  269. 
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upon  a  similar  state  of  facts,  eliminating  the  presumption,  and 
wherein  the  same  Court  held  exactly  to  the  contrary  view.^ 

The  question  of  the  drainage  of  lands  has,  by  some  courts,  been 
held  of  such  universal  importance  and  benefit  to  the  community 
at  large  that,  under  the  proper  constitutions  or  statutes,  the  right 
of  eminent  domain  might  be  exercised  by  private  parties  to  drain 
their  own  lands,^  although  some  of  the  cases  uphold  private  drain- 
age laws  upon' the  ground  that  ^hey  are  a  proper  exercise  of  the 
police  power  of  the  Stated  But  for  this  purpose,  as  we  view  the 
subject,  there  is  no  more  difference  in  principle  in  the  exercise  of  the 
right  for  the  reclamation  of  either  small  or  large  tracts  of  land  by 
drainage,  than  there  is  in  its  exercise  for  the  reclamation  of  such 
lands  by  irrigation.  The  benefit  accruing  to  the  general  public  is 
probably  as  great,  where  a  single  tract  is  drained  and  reclaimed 
from  too  much  moisture,  as  where  such  a  tract  is  reclaimed  from  too 
great  aridity.'  But,  as  to  whether  such  a  use  is  a  public  use  within 
the  constitutional  limitations,  for  which  the  power  of  eminent 
domain  may  be  exercised,  the  authorities  as  in  the  case  for  other 
uses  are  in  hopeless  conflict.  And,  strange  as  it  may  seem,  in  that 
part  of  the  country,  where  there  are  more  lands  which  need  drainage 
for  their  reclamation,  the  great  weight  of  authority  holds  that  the 
right  can  not  be  exercised  unless  it  involves  such  a  benefit  to  the 

5  Healy  Lum.  Co.  v.  Morris,  33  tion  Dist.  No.  108,  111  TJ.  S.  701,  28 
Wash.  490,  74  Pae.  Eep.  681,  63  L.  L.  Ed.  569,  4  Sup.  Ct.  Eep.  663;  Id., 
E.  A.  820,  99  Am.  St.  Eep.  964,  which  66  Cal.  54,  4  Pae.  Eep.  945;  DaTidson 
ease  held  to  the  effect  that  the  aequi-  v.  New  Orleans,  96  U.  S.  97,  24  L. 
sition  of  an  easement  over  the  land  Ed.  616;  State  ex  rel.  Gordon  v.  Mc- 
of  another  for  the  transportation  of  Nay,  90  Wis.  104,  62  N.  W.  Eep.  917 ; 
logs  of  a  private  owner  to  market  wag  Donnelly  v.  Decker,  58  Wis.  461,  17 
not  a  public  use  justifying  the  right  N.  W.  Eep.  389,  46  Am.  Eep.  637; 
of  the  exercise  of  eminent  domain.  Cribbs  v.  Benedict,  64  Ark.  555,  44  S. 

6  "  It  is  not  necessary  that  the  pub-  W.  Eep.  707 ;  State  ex  rel.  Baltzell  v. 
lie  at  large  shall  be  benefited,  but  Stewart,  74  Wis.  620,  43  N.  W.  Eep. 
only  that  part  of  the  public  affected  497,  6  L.  E.  A.  394. 

by  the  want  of  proper  drainage  or  by  The  mere  fact  that  one  or  more  in- 

the  improvement  to  be  made."   Lewis  dividuals   may   derive   from   it   pecu- 

County  V.   Gordon,   20   Wash.   80,   54  niary  and  pjirticular  benefits  and  ad- 

Pae.  Eep.  779.  vantages  does  not  destroy  the  validity 

See,  also,  Sherman  v.  Tobey,  3  Allen  of  an  Act  of  the  legislature.    Winslow 

7;    Coomes    v.    Burt,    22    Pick.    422  v.  Winslow,  95  N.  C.  24. 

(Mass.);   Ahem  v.  Dubuque   etc.   M.  7  See  last  eases  cited,  supra, 
Co,  48  Iowa  140;  Hagar  v.  Eeclama- 
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general  public  that  it  comes  within  the  strict  construction  of  the 
term  as  to  what  is  a  "public  use."  * 

The  purpose  of  taking  land  by  eminent  domain  by  a  railroad  com- 
pany has  also  been  upheld  where  the  taking  was  chiefly  for  the  ad- 
vantage of  a  private  enterprise.^ 

In  a  well  reasoned  Oklahoma  case  it  was  held  that  even  a  con- 
vention hall  to  be  owned,  controlled,  and  used  exclusively  by  a  city 
to  accommodate  public  gatherings  of  the  people  of  the  city  and  for 
such  other  public  uses  as  might  be  designated  by  the  Mayor  and 
City  Council,  is  a  "public  utility,"  and  might  be  taken  under  the 
power  of  eminent  domain,  i"  There  are  many  other  uses  declared 
by  the  legislatures  of  the  various  States  to  be  such  public  uses  that 
the  right  of  eminent  domain  may  be  exercised  relative  thereto.  In 
this  work,  however,  further  discussion  is  unnecessary. 

§  1074.  Public  use — The  necessity  for  the  taking  must  exist  in 
order  to  acquire  the  right. — In  order  to  acquire  a  right  of  way 
over  the  lands  of  others  for  ditches  and  canals,  or  through  the 
ditches  and  canals  of  others,  by  the  power  of  eminent  domain,  the 
necessity  for  the  taking  must  always  be  shown  to  exist.  And  when 
the  law  says  that  private  property  may  be  taken  for  public  use  it 

8  Mr.  Famham,  in  his  work  on  Wa-  9  Chicago  etc.  R.  Co.  v.  Morehouse, 

tere   and   Water   Eights,   page    1066,  112  Wis.  1,  87  N.  W.  Eep.  849,  56 

after  referring   to   some   of   the  irri-  L.  E.  A.  240,  88  Am.  St.  Eep.  918; 

gation  cases,  where  the  right  was  al-  Stockdale  v.  Eio   Grande  W.  E.   Co., 

f       ,                      ,,„.    .!„„„„_.„„  28  Utah  201,  77  Pac.  Eep.  849;  Mor- 

lowed,     says:        "Similar     Teasoning  .               „,  .,     „,„,,'  ^ 

.    ,,              .         .  ^.       .  ,  ,  rison  V.   Thistle   Coal  Co.,    119   Iowa 

would  permit  the  exercise  of  the  right  ^^^^  ^^  ^    ^    ^^^    g^^.   ^^^^  ^^ 

of  eminent  domain  to  obtain  a  right  ^^    ^     Montana    Union   E.     Co.,     16 

of  way  over  one  farm  for  the  drain-  ^^^^^  g^^^  4^   p^^^    g^p    232,  31  L. 

age  of  an  adjoining  farm,  which,  by  j{_    ^_^    298,    50    Am.    St.    Eep.    508; 

aU  the  authorities,   can  not  be  done.  Kansas   etc.   E.   Co.   v.   Northwestern 

The  mere  increase  of  the  revenues  of  etc.  Co.,  161  Mo.  288,  61  S.  W.  Eep. 

the  State  by  increasing  the  value  of  684,  51  L.  E.  A.  936,  84  Am.  St.  Eep. 

a  single   farm  is  not  within  any   of  717;   Kettle  Eiver  E.  Co.  v.  Eastern 

the  accepted  principles  for  which  the  E.  Co.,  41  Minn.  461,  43  N.  W.  Eep. 

State  may   exercise  its   governmental  469,   6   L.   E.   A.   Ill;    State   ex  rel. 

functions."  Ami  Co.  v.  Superior  Court  of  Pierce 

See,  also.  In  re  Tuthill,  163  N.  T.  Co.,  42  Wash.  675,  85  Pac.  Eep.  669. 
133  57  N.  B.  Eep.  303,  49  L.  E.  A.  lo  State   ex  rel.   Manhattan   Const. 

781;    McQuillen   v.   Hatton,   42   Ohio  Co.  v.  Barnes,  22  Okla.  191,  97  Pae. 

St.  202.  Eep.  1000. 
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means  it  may  be  so  taken  only  when  it  is  necessary  for  such  use ;  it 
means  a  reasonable,  and  not  an  absolute  necessity.^  And  as  to  what 
constitutes  such  a  reasonable  necessity  is  a  question  of  fact  to  be 
determined  by  the  Court  or  jury  from  all  the  facts  surrounding 
each  particular  ease,  and  the  burden  of  proving  the  necessity  is  on 
the  plaintiff  in  an  action  to  condemn.^  A  large  discretion  is  given 
to  those  who  are  vested  with  the  power,  in  determining  what 
property  and  how  much  is  necessary.  As  was  said  in  a  Utah 
case:  "It  may  be  said  to  be  a  general  rule  that,  unless  a  corpora- 
tion exercising  the  power  of  eminent  domain  acts  in  bad  faith,  or 
is  guilty  of  oppression,  its  discretion  in  the  selection  of  land  will 
not  be  interfered  with."  3  Again,  in  determining  the  necessity  for 
the  taking  of  the  land  sought  to  be  condemned,  it  can  not  be  consid- 
ered whether  the  contemplated  scheme  is  feasible  or  practicable, 
for  such  matters  rest  wholly  in  the  discretion  of  the  promoters.* 
As  was  said  by  the  Federal  Court  in  a  recent  ease :  ^  "The  record 
discloses  no  circumstances  or  conditions  taking  the  case  out  of  the 
general  rule  that,  in  the  absence  of  bad  faith  that  the  judgment 
of  the  party  exercising  the  right  of  eminent  domain  as  to  what  and 
how  much  land  shall  be  taken  is  conclusive. ' '    But  as  to  the  extent 

1  Spring  Val.  W.  W.  v.  San  Mateo  shall  determine  the  necessity  for  the 
W.  W.,  64  Cal.  123,  28  Pac.  Eep.  447;  taking  of  the  la,uds  was  held  oonstitu- 
Samish     Eiver     Boom    Co.    v. .  Union      tional. 

Eiver  Boom  Co.,  32  Wash.  586,  73  Where  the  statute  provides  that,  be- 
Pao.  Eep.  670;  Portneuf  Irr.  Co.  v.  fore  property  can  be  taken  for  a  pub- 
Budge,  Judge,  16  Idaho  116,  100  Pao.  lie  use,  it  must  appear  that  the  taking 
Eep.  1046;  necessity  must  be  deter-  is  necessary  for  such  use,  and  the 
mined  before  damages  are  assessed;  question  as  to  the  necessity  is  sub- 
Northern  Light  &  Power  Co.  v.  Sta-  mitted  to  a  jury,  the  Court  can  not 
cher,  13  Cal.  App.  404,  109  Pac.  Eep.  disregard  their  verdict  and  find  differ- 
896.  ently.      Wilmington    C.    &   E.    Co.   v. 

2  Whether  the  land  is  reasonably  re-  Dominguez,  50  Cal.  505. 

quired  is  a  question  of  fact  to  be  de-  8  Postal  etc.  Co.  v.  Oregon  etc.  E. 

termined  by  the  Court  or  jury,  and  the  Co.,  23  Utah  474,  65  Pac.  Eep.  735, 

burden   of  proof  is  on   the  plaintiff.  90  Am.  St.  Eep.  705. 

Spring  Val.  W.  W.  v.  Drinkhouse,  92  4  Gibson  v.  Cann,  28  Colo.  499,  66 

Cal.  528,  28  Pao.  Eep.  681;   Sanford  Pac.   Eep.   879;    Warner  v.   Town   of 

V.   City   of   Tucson,   8   Ariz.   247,   71  Gunnison,  2  Colo.  430,  31  Pac.  Eep. 

Pac.   Eep.   903;    Santa  Ana  v.   Gild-  238. 

macher,   133   Cal.   395,   65  Pac.   Eep.  5  United  States  v.  Burley,  172  Ted. 

883;  Gibson  v.  Cann,  28  Colo.  499,  66  Eep.  615;   affirmed,  179  Fed.  Eep.  1, 

Pac.  Eep.  879,  where  it  was  held  that  102  C.  C'  A.  429. 

a    law   requiring    that    commissioners 


THE   NECESSITY  FOR  TAKING   MUST   EXIST.  1931 

of  the  land  which  may  be  taken,  many  of  the  legislatures  have  lim- 
ited the  extent  to  the  amount  necessary  for  the  purpose  in  question.® 

But  even  where  the  statute  is  silent  upon  the  subject  as  to  the 
extent  of  the  taking,  under  the  constitutional  limitations,  the  power 
to  take  is  limited  to  such  and  so  much  property  as  is  necessary  for 
the  use  in  question. 

There  are  also  statutes  providing  where  there  is  already  one 
ditch  through  a  certain  tract  of  land  that,  without  the  owner's  writ- 
ten consent,  the  land  shall  not  be  subject  to  the  burden  of  two  or 
more  irrigation  or  other  ditches  through  it  to  lands  beyond,  when 
all  the  water  necessary  can  be  conveyed  in  one  ditch.'^ 

The  right  of  condemnation  for  a  right  of  way  will  not  be  denied 
from  the  fact  that  the  water  might  be  put  upon  the  land  by  pumps.  ^ 
Neither  will  the  right  of  condemnation  be  denied  upon  the  ground 
of  want  of  necessity  where  it  is  shown  that  the  land  which  it  is  pro- 
posed to  irrigate  is  of  some  value  without  water  rights.® 

But  in  that  line  of  decisions  which  hold  that  a  public  benefit  is 
such  a  public  use  that  the  right  of  eminent  domain  may  be  exercised 
in  its  behalf,  even  by  an  individual  or  corporation,  more  directly 
benefited  thereby,  the  question  of  the  necessity  of  the  taking  enters 
into  the  subject  in  a  much  larger  and  broader  sense.  As  was  held 
by  the  Supreme  Court  of  the  United  States  in  the  leading  ease  upon 
this  particular  subject,^"  where  the  use  is  asserted  to  be  public,  and 
the  right  of  the  individual  to  condemn  land  for  the  purpose  of 
exercising  such  use,  must  be  founded  upon  or  be  the  result  of 

6  See  statutes  of  various  States,  be  withheld  simply  because  water 
Part  XIV.  might  be  put  upon  the  land  by  pump- 

7  See  statutes,  Part  XIV.  ing. ' '     State  ex  rel.  Galbraith  v.  Su- 
See,  also.  Downing  v.  More,  12  Colo,      perior  Court,  59  Wash.  621,  110  Pae. 

316,  20  Pac.  Kep.  766,  where  it  was  Eep.  429,  140  Am.  St.  Rep.  893. 

held  that  even  then  a   right  of  way  9  State  ex  rel.  Galbraith  v.  Superior 

could  not  be  condemned  through  an-  Court,   59  Wash.   621,   110   Pac.   Rep. 

other's   ditch,   where   there  are   other  429,  140  Am.  St.  Eep.  893. 

practical  routes,  and  especially  where  10  Clark  v.  Nash,  198  TJ.  S.  361,  49 

such  a  ditch  is  not  of  a  uniform  grade,  L.  Ed.  1085,  25  Sup.  Ct.  Rep.  676,  4 

and  its  enlargement  would  greatly  di-  Ann.  Gas.  1171 ;  affirmiig  Id.,  27  Utah 

minish  its  usefulness.  158,  75  Pae.  Rep.  371,  1  L.  E.  A.,  N. 

8  "  It  is  clear  that  the  constitution  S.,  208,  101  Am.  St.  Rep.  953. 

and  this  law  both  contemplate  irriga-  See,  also,  for  further  discussion  of 

tion  by  gravity;  and  we  do  not  think      this  ease,  See.  1069. 
the  right  to  condemn  was  intended  to 
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some, peculiar  condition  of  the  soil  or  climate,  or  other  peculiarity 
of  the  State,  where  the  right  is  sought  to  be  exercised.  And  the 
Court  expressly  disclaimed  approving  of  the  broad  proposition  that 
private  property  may  be  taken  in  all  cases  where  the  taking  may 
promote  the  public  interest  and  tend  to  develop  the  natural  re- 
sources of  the  State.  The  Court  simply  held  in  that  particular  case, 
having  reference  to  the  conditions  above  stated,  that  the  use  was  a 
public  one,  although  the  takings  of  the  right  of  way  was  for  the 
purpose  simply  of  thereby  obtaining  the  water  for  an  individual 
where  it  was  absolutely  necessary  to  enable  him  to  make  any  use 
whatever  of  his  land,  and  which  would  be  valuable  and  fertile  if 
the  water  was  obtained.  So,  the  Federal  Court,  in  a  case  arising  in 
California,  referring  to  the  Clark  v.  Nash  case,  held  that  it  was 
based  upon  exceptional  conditions,  and  without  application  in  the 
case  at  bar.^^ 

§  1075.  Rights  of  way — Necessity  for  the  taking — The  exist- 
ence of  a  water  right. — As  to  whether  or  not  in  order  to  author- 
ize one  to  exercise  the  right  of  eminent  domain  for  a  right  of  way 
for  a  ditch  or  canal  over  the  lands  of  others  and  to  successfully 
prosecute  an  action  in  condemnation  therefor,  he  must  have  had, 
at  the  time  of  bringing  the  action,  a  water  right  which  he  proposes 
to  use  in  connection  with  the  ditch  or  canal,  the  authorities  dis- 
agree. As  a  general  rule,  if  there  is  no  necessity  for  the  taking,  the 
right  will  not  be  allowed;  but  the  amount  necessary  for  the  use  is 
left  to  the  party  seeking  the  right.  But  in  this  Western  country,  to 
hold  that  a  right  of  way  for  a  ditch  or  canal  could  not  be  acquired, 
until  the  party  seeking  the  right  had  a  vested  right  to  the  use  of  a 
certain  amount  of  water,  would,  in  many  instances,  be  equivalent  to 
holding  that  an  easement  for  such  purpose  could  not  be  acquired  at 
aU.  And,  not  only  this,,  but  such  a  rule  would  prevent  the  appro- 
priation of  water,  now  running  to  waste  in  the  natural  streams. 
The  right  to  the  use  of  water  can  not  become  vested  until  it  has 
been  lawfully  appropriated.  ^  Under  the  general  rule,  the  appro; 
priation  is  not  finally  consummated,  until  the  water  has  been  ap- 

11  Shasta   Pr.   Co.   v.   Walker,   149  1  For  the  appropriation  of   water, 

Fed.  Bep.  568;  affirmed,  160  Fed.  Bep.      see  Sees.  706-731. 
856,  87  C.  0.  A.  660. 
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plied  to  a  beneficial  use.^  Under  the  California  rule,  it  is  not  com- 
plete until  the  works  are  finished  and  the  water  conducted  to  the 
place  of  use.3  Under  either  rule,  the  procuring  of  the  right  of  way 
and  the  construction  of  the  ditch  must  necessarily  precede  the  final 
consummation,  of  the  appropriation.  Hence  it  is  held  by  one  line 
of  authorities  that  in  a  proceeding  to  condemn  land  for  a  ditch  or 
canal,  the  fact  that  the  plaintiff  has  no  vested  right  to  the  use  of 
water,  which  the  ditch  is  intended  to  carry,  is  no  defense  to  the 
action.  And  as  no  land  can  be  taken  for  this  purpose,  unless  the 
land  owner  be  paid  just  compensation,  this  seems  to  us  to  be  the 
only  correct  rule,  especially  where  the  right  to  the  use  of  the  water 
is  acquired  by  appropriation.*  However,  the  contrary  rule  has  been 
held  to  be  the  law  in  some  jurisdictions.^  In  Oregon  it  is  provided 
by  statute,®  that  when  a  corporation  shaU  have  acquired  the  right 
to  appropriate  water  in  the  manner  provided  it  may  proceed  to 
condemn  lands  and  premises  necessary  for  right  of  way  for  its  ditch 
or  canal. ''^  And  in  this  connection  we  will  state  that  the  latter  is 
the  rule  where  one  seeks  to  acquire  a  right  of  way  over  the  public 
lands  of  the  United  States  under  the  provisions  of  the  Acts  of  Con- 
gress of  1866  and  1870.  It  is  held  that  in  order  to  acquire  such  a 
right  of  way,  the  person  claiming  the  right  must  first  secure  the 
right  to  the  use  of  the  water.* 

2  For  Colorado  rule,  see  Sees.   726,      not  necessary  to  show  that  a  company 
728,  729.  liad   acquired  a   right   to   take   water 

For  the  consummation  of  a  right  by  from   a   stream,   from   which   it   pro- 
appropriation,  see  Sees.  725-729.  posed  to  get  its  supply,  from  the  ri- 

3  For  California  rule,  see  See.  726.  parian   owners,    as   a   prerequisite   to 
■4  Schneider   v.    Schneider,   36    Colo,  its  right  to  condemn  land  for  a  right 

518,  86  Pac.  Eep.  347;   State  ex  rel.  of  way. 

Kettle   Falls   Pr.    &   Irr.    Co.   v.    Su-  5  Castle  Eock  etc.  Co.  v.  Jiiriseh,  67 

perior  Court,  46  Wash.  500,   90  Pac.  Neb.  377,  93  N.  W.  Eep.  690;   Wis- 

Eep.  650;  Appeal  of  Edgwood  E.  Co.,  consin  W.  Co.  v.  Winans,  85  Wis.  26, 

79  Pa.  257.  54  N.  W.  Eep.  1003,  20  L.  E.  A.  662, 

' '  Nor  is  it  pertinent  to  inquire  what  39  Am.  St.  Eep.  813. 

petitioner  may  be  able  to  accomplish  6  B.   &  C.  Comp.   Code,   1902,   See. 

in  the  way  of  obtaining  water  which  5028. 

can  be  utilized  through  his  proposed  7  Grande  Eonde  Elect.  Co.  v.  Drake, 

ditch."    Gibson  v.  Cann,  28  Colo.  499,  46  Ore.  243,  78  Pac.  Eep.  1031. 

66  Pac.  Eep.  879.          .  8  See   for   rights   of   way   over   the 

See,  also,  Prescott  Irr.  Co.  v.  Fla-  public  domain,  Sees.  927-971. 

thers,    20    Wash.   454,    55   Pae.   Eep.  See,  also,  for-  Acts  of  Congress  of 

635,  where  it  was   held  that  it  was  1866    and    1870,    Sees.    611-618,    931- 
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§  1076.  Due  process  of  law — ^Iii  general. — Where  the  question 
of  "public  use"  is  settled  for  which  private  property  may  be  taken 
for  rights  of  way  for  ditches  and  canals,  there  is  another  essential 
element  which  must  enter  into  the  taking,  and  that  is  that  the 
property  must  be  taken  by  due  process  of  law,  which  right  is  guar- 
anteed by  the  Fifth  Amendment  of  the  Constitution  of  the  United 
States,  1  and,  also,  by  the  constitutions  of  the  various  States.^  As 
far  as  the  "due  process  of  laijj,"  clause  is  concerned,  as  found  in 
the  Constitution  of  the  United  States,  it  is  held  that  this  only  applies 
to  the  taking  by  the  Government  through  its  Acts  of  Congress.^ 
"Due  process  of  law"  in  this  clause  refers  to  the  law  of  the  land, 
which  derives  its  authority  from  the  legislative  power  conferred 
upon  Congress  by  the  Constitution  of  the  United  States,  exercised 
within  the  limits  therein  prescribed,  and  interpreted  according  to 
the  principles  of  the  common  law.'*  The  same,  or  similar  clauses, 
found  in  the  constitutions  of  the  various  States,  refer  to  the  law  of 
the  State,  which  derives  its  authority  from  the  legislative  power 
conferred  upon  the  legislature  of  a  State  by  its  constitution,  and 
exercised  within  the  limits  prescribed  therein.^ 

Therefore,  by  "the  due  process  of  law"  is  meant  one,  which,  fol- 
lowing the  forms  of  the  law  either  of  the  United  States,  or  of  a 
State,  is  appropriate  to  the  case,  and  just  to  the  parties  affected. 
It  must  be  pursued  in  the  ordinary  mode  prescribed  by  law ;  it  must 
be  adapted  to  the  end  to  be  attained;  and  whenever  it  is  necessary 
for  the  protection  of  the  parties,,  it  must  give  them  an  opportunity 

934;  Nippel  v.  Forker,  26  Colo.  74,  of  the  powers  of  the  Government  as 
56  Pac.  Bep.  577;  affirming  Id.,  9  the  settled  maxims  of  the  law  per- 
Colo.  App.  106,  47  Pae.  Kep.  766 ;  mit  and  sanction,  and  under  such  safe- 
Clear  Cr.  etc.  Co.  v.  Kilkenny,  5  Wyo.  guards  for  the  protection  of  individual 
38,  36  Pae.  Eep.  819.  rights  as  those  maxims  prescribe  for 

1  For  the  Fifth  Amendment,  see  the  class  of  eases  to  which  the  one 
Sec.   1060.  in     question     belongs."      Cooley    on 

2  See  Sees.  1061,  1062.  Const.  Lim.,  6th  Ed.,  p.  434. 

3  Fallbrook  Irr.  Dist.  v.  Bradley,  See,  also,  Murray  v.  Hoboken  etc. 
164  U.  8.  112,  41  L.  Ed.  369,  17  Co.,  59  U.  S.  18  How.  276,  15  L. 
Sup.  Ct.  Eep.  56;  reversing  Id.,  68  Ed.  372;  Bank  of  Columbia  v.  Okely, 
Fed.  Eep.  948.  17  U.  S.  4  Wheat.  235,  4  L.  Ed.  559; 

4  Hurtado  v.  People  of  California,  Burton  v.  Platter,  53  Fed.  Eep.  904,  4 
110  U.  S.  516,  28  L.  Ed.  232,  4  Sup.  C.  C.  A.  95;  Ex  Parte  McCluskey,  40 
Ct.  Eep.  111.  Fed.  Eep.  71;  Jaeger  v.  XT.  S.,  27  Ct. 

5  ' '  Due  process  of  law  in  each  par-  CI.  278,  285. 
tieulai   case   means  such  an   exercise 


DUE  PEOCESS  OF  LAW.  1935 

to  be  heard  respecting  the  justice  of  the  judgment  to  be  sought.^ 
An  approved  definition  of  "due  process  of  law"  is  "law  in  its 
regular  course  of  administration  through  the  courts  of  justice. ' ' '' 
It  need  not  be  a  legal  proceeding  according  to  the  course  of  the  com- 
mon law ;  neither  must  there  be  a  personal  notice  to  the  party  whose 
property  is  in  question.  It  is  sufficient  if  a  kind  of  notice  is  pro- 
vided by  which  it  is  reasonably  probable  that  the  party  proceeded 
against  will  be  apprised  of  the  action  brought  against  him,  and  an 
opportunity  is  afforded  to  defend.^ 

Therefore,  whenever  by  the  laws  of  a  State,  or  by  State  authority, 
any  burden  is  imposed  upon  property  for  a  public  use,  whether  it 
be  for  the  whole  State  or  of  some  more  limited  portion  of  the  com- 
munity, and  those  laws  provide  for  a  mode  of  confirming  or  contest- 
ing the  charge  thus  imposed,  in  the  ordinary  courts  of  justice,  with 
such  notice  to  the  person  or  such  proceeding  in  regard  to  the  prop- 
erty as  is  appropriate  and  just  to  the  nature  of  the  case,  any  judg- 
ment rendered  in  such  proceedings  can  not  be  said  to  deprive  the 
owner  of  his  property  without  due  process  of  law,  however  obnox- 
ious it  may  be  to  other  objections.^ 

§  1077.  Due  process  of  law — Rights  of  way  can  not  be  ac- 
quired without. — ^As  against  the  will  of  the  land  owner,  rights  of 
way  over  his  lands  for  ditches  and  canals  can  not  be  acquired  with- 
out due  process  of  law.^  In  an  early  Colorado  case  ^  it  was  there 
held,  upon  the  ground  of  necessity,  that,  in  that  Territory,  lands 
were  held  in  subordination  to  the  dominant  rights  of  others,  who 
must  necessarily  pass  over  them  to  obtain  a  water  supply  to  irrigate 
their  own  lands.    And  in  a  later  Colorado  case  the  same  doctrine 

6  Hagar  v.  Reclamation  Dist.  No.  8  Fallbrook  Irr.  Dist.  v.  Bradley, 
108,  111  XJ.  S.  701,  28  L.  Ed.  569,  4  supra;  Davidson  v.  New  Orleans, 
Sup.  Ct.  Eep.  663;  Id.,  66  Gal.  54,  4  supra;  Weimer  v.  Bunbury,  30  Mich. 
Pao.   Eep.    945;    Fallbrook   Irr.   Dist.  201. 

V.  Bradley,  164  U.  S.  112,  41  L.  Ed.  8  Fallbrook    Irr.    Dist.    y.    Bradley, 

369,  17  Sup.  Ot.  Eep.  56 ;  reversing  lA,  supra;  Davidson  v.  New  Orleans,  96 

68  Fed.  Eep.  948;  Sweeney  v.  Montana  TT.  S.  97,  24  L.  Ed.  616. 

Cent.  E.  Co.,  25  Mont.  543,  65  Pao.  l  For   due  process  of  law,  in  gen- 

Eep.  912,  where  it  was  held  that  where  eral,  see  Sees.  1076,  1078.      \ 

a    railroad    company    took    possession  2  Yunker  v.  Nichols,  1  Colo.  551,  8 

of  land  under  a  void  ex  parte  order  Morr.  Min.  Eep.  64. 

that  it  was  a  trespasser. 

7  Happy  v.  Moser,  48  N.  T.  313. 
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was  reaffirmed ;  3  Mr.  Chief  Justice  Thatcher,  in  the  concurring 
opinion,  said:  "Primarily,  where  the  climatic  conditions  are  such 
as  exist  in  Colorado,  the  right  to  convey  water  for  irrigation  pur- 
poses over  land  owned  by  another  is  founded  on  the  imperious  laws 
of  Nature,  with  reference  to  which  it  must  be  presumed  the  Govern- 
ment parts  with  its  title.  .  .  .  This  right  passes  with  the  estate 
in  the  land  as  a  necessary  incident. ' '  But  Ihe  rule  as  laid  down  in 
the  Yunker  v.  Nichols  ease  did  not  remain  the  rule  in  Colorado,  for 
the  reason  as  given  in  a  later  case  that,  since  the  first  case  was 
decided  a  constitution  had  been  adopted,  which  prohibited  the 
taking  of  private  property  for  public  use,  without  due  process  of 
law  and  upon  just  compensation  5^  and  that  the  legislature  had  pro- 
vided the  proceedings  by  which  private  property  might  be  subjected 
to  such  use.5 

It  may  now  be  regarded  as  settled  in  all  jurisdictions  as  the  uni- 
versal rule,  even  in  the  States  whose  constitutions  or  laws  in  terms 
grant  such  rights  of  way  for  ditches  and  canals,  that  such  rights 
of  way  can  only  be  acquired  against  the  wiU  of  the  land  owner,  by 
due  process  of  law,  and  under  the  mode  of  procedure  provided  for 
by  the  respective  statutes  of  the  States.  The  constitutions  and  stat- 
utes do  not,  in  and  of  themselves,  grant  the  right  of  way,  nor  confer 
the  power  to  enter  upon  the  lands  of  another  until  the  right  to  the 
use  is  ascertained  ^  and  established  by  the  proper  procedure  in  con- 
demnation, and  then  only  upon  just  compensation.'^    As  was  said  by 

3  Schilling  v.  Bominger,  4  Colo.  100.     Denver  Pr.  &  Irr.  Co.  v.  Denver  etc. 
But  see  Crisman  v.  Heiderer,  5  Colo.      E.  Co.,  30  Colo.  204,  69  Pao.  Eep.  568, 

589,    where    the    doctrine   was   ques-  60  L.  E.  A.  383. 
tioned,  and  it  was  held  that  the  rule  After  title  to  land  has  passed  from 
should  be  confined  "to  the  narrowest  the  Government,  the  land  can  be  bur- 
limits."  dened  with  a  right  of  way  for  a  ditch 

4  For  compensation  in  cases  of  end-  only  by  consent  of  the  owner  or  by 
nent  domain,  see  Sees.  1079-1083.  legal  proceedings  provided  by  the  atat- 

5  Stewart  v.  Stevens,  10  Colo.  440,  ute.  Boglino  v.  Giorgetta,  20  Colo. 
15  Pac.  Eep.  786;  Tripp  v.  Overacker,  App.  338,  78  Pao.  Eep.  612. 

7  Colo.  72,  1  Pac.  Eep.  69^ ;   United  6  For  the"  public  uses  for  which  the 

States  V.  Gallegos,  89  Fed.  Eep.  770,  right  of  eminent  domain  may  be  ex- 

32  C.  C.  A.  470;  Blake  v.  Boye,  33  ercised,  see  Sees.  1067-1073. 

Colo,  is,  88  Pac.  Eep.  470,  8  L.  E.  A.,  t  For  procedure  in  eminent  domain, 

N.  S.,  418;  Nippel  v.  Forker,  9  Colo,  see  Sees.  1092-1097. 

App.  106,  47  Pac.  Eep.  766,  26  Colo.  For  compensation  for  the  exercise 

74,   56   Pac.   Eep.   577;    Downing   v.  of  the  right,  see  Sees.  1079-1083. 

More,  12  Colo.  316,  20  Pac.  Eep.  766;  For  Colorado   cases,  see  last  note. 
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the  Montana  Court,  after  referring  to  the  statute  of  that  State, 
which  conferred  upon  any  person,  corporation,  or  company 
owning  or  holding  lands  without  available  water  facilities,  an 
absolute  right  of  way  over  the  lands  of  others,  for  the  purpose  of 
constructing  ditches  to  conduct  the  water  to  the  place  of  use:^ 
' '  Giving  full  force  to  said  section,  it  can  not  be  seriously  contended 
that,  by  the  mere  force  of  said  statute,  one  person  could  go  upon 
the  lands  of  another  without  his  consent  and  dig  a  ditch.  Before 
such  right  could  have  been  exercised,  it  should  have  been  definitely 
ascertained  by  proper  proceeding  in  eminent  domain.  "^ 

§  1078.  Due  process  of  law — Statutory  provisions. — The  stat- 
utes of  the  various  States  of  the  arid  and  semi-arid  West 
all  provide  for  the  acquisition  of  rights  of  way  over  the  lands 
of  others  for  ditches  and  canals  to  be  used  for  the  purpose  of  con- 
ducting the  water  to  the  place  of  use.^  These  statutes  also  provide 
for  the  procedure  by  which  the  right  must  be  acquired  in  the  re- 
spective jurisdictions,  in  condemnation  cases  for  this  purpose.  This 
latter  question  we  wiU  discuss  in  another  chapter.^  In  general, 
where  the  right  to  condemn  is  ascertained,  there  must  be  some  no- 
tice to  the  land  owners,  and  a  hearing  had  before  some  body,  either 
judicial  or  otherwise,  at  which  the  damages  or  compensation  to  the 
owners  must  be  assessed,^  which  damages  must  be  paid  by  the  one 
seeking  the  right  before  the  right  to  the  easement  is  finally  acquired. 

Jennisori  v.  Kirk,  98  U.  S.  453,  25  9  Emerson  v.   Eldorado   D.   Co.,   18 

L.  Ed.  240,  4  Morr.  Min.  Eep.  504;  Mont.  247,  44  Pac.  Eep.  696. 

Noteware  v.  Stearns,  1  Mont.  311,  4  See,   also,   Toyahq   Or.   Irr.   Co.   v. 

Morr.  Min.  Eep.  650 ;    Smith  v.  Denniff,  Hutchins,  21  Tex.  Civ.  App.  274,  52 

24  Mont.  20,  60  Pae.  Eep.  398,  50  L.  S.  W.  Eep.  101. 

E.  A.  737,  81  Am.  St.  Eep.  408,  23  One   can   not  arbitrarily   seize   and 

Mont.   65,  57  Pao.  Kep.  557;    Steritt  use  another's  ditch  for  that  purpose. 

V.  Young,  14  Wyo.  146,  82  Pae.  Eep.  MoPhail  v.   Eorney,  4  Wyo.   556,   35 

946,  4  L.  E.  A.,  N.  S.,  169,  116  Am.  Pac.  Eep.  773. 

St.    Eep.     994;     Toyaho     etc.    Co.    v.  For  the  procedure  in  condemnation 

Hutchins,  21  Tex.  Civ.  App.  274,  52  oases,  see  Sees.  1092-1097. 

S.  W.  Eep.  101 ;   McGhee  Irr.  D.  Co.  l  Eor  statutes,  see  Part  XIV. 

V.  Hudson,  85  Tex.  587,  22  8.  W.  Eep.  2  Eor    procedure    in    condemnation, 

398;  reversing  22  S.  W.  Eep.  967.  see  Sees.   1092-1097. 

8  See  Eev.   Stat.  Mont.,   1879,   See.  3  Eor  just  compensation,  see  Sees. 

732;  Comp.  Stat.  Mont.,  Div.  5,  Sec.  1079-1083. 
1240. 

122— Kin.  on  Irr. 
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The  procedure  designated  by  the  statute  authorizing  the  acquisition 
of  the  right  of  way  in  the  State  where  the  right  is  sought,  must  be 
strictly  followed  in  acquiring  the  easement.*  But  the  fact  that  a 
person  constructed  an  irrigation  ditch  across  the  lands  of  another 
without  first  acquiring  the  right  of  way,  through  ignorance  that 
it  was  necessary,  will  not  preclude  him  from  afterward  condemning 
the  right  of  way  under  the  statutory  proceedings.^  It  is  not  neces- 
sary to  show  that  there  is  no  other  way  than  the  one  selected  by 
which  the  water  could  be  conducted  to  the  place  of  use.®  The  legis- 
lature may  provide  for  the  appointment  of  a  commission  to  ascer- 
tain the  necessity  for  taking  the  land  sought  to  be  condemned. ''^  But 
where  a  party  is  vested  with  the  authority  to  exercise  the  power  of 
eminent  domain,  he  may  exercise  his  discretion  in  determining  what 
lands  are  necessary  for  his  purposes,  and  this  discretion  can  not  be 
controlled  by  the  courts.*  It  is  solely  within  the  province  of  the 
party  seeking  the  right  to  determine  whether  the  enterprise  is  prac- 
ticable and  can  be  made  a  success  financially.  "Courts  can  not 
say  that  a  party  shall  not  carry  out  an  enterprise  because  it  can  not 
succeed.  Such  matters  must  be  left  entirely  to  the  discretion  and 
judgment  of  the  promoters. ' '  ^ 

The  question  of  jurisdiction  as  to  what  constitutes  due  process  of 
law  is  for  the  highest  court  of  the  State  where  the  statute  is  in  force 
and  the  right  sought.  And  a  decision  of  the  highest  court  of  the 
State  in  condemnation  proceedings  is  not  reviewable  in  the  Supreme 
Court  of  the  United  States  on  the  theory  that  due  process  of  law 
was  denied  thereby.^'* 

§  1079.    Compensation  and  damages — Right  to. — One  of  the 

constitutional  guaranties,  found  both  in  the  Fifth  Amendment  of 
the  Constitution  of  the  United  States,  and  in  the  constitutions  of  aU 
of  the  States,  is  that  private  property  shall  not  be  taken  without  just 

4Dalton  V.  Water  Comrs.,  49  Cal.  8  Gibson  r.  Cann,  28  Colo.  499,  66 

222;   Castle  Bock  Irr.  Co.  v.  Juriseh,  Pao.   Bep.   879;   Warner  v.   Town  of 

67  Neb.  377,  93  N.  W.  Bep.  690.  Gunnison,  2  Colo.  430,  31  Pac.  Sep. 

5  Ellinghouse   v.    Taylor,    19   Mont.  238. 

462,  48  Pae.  Bep.  757.  9  Gibson  v.  Cann,  28  Colo.  499,  66 

6  Bialto  Irr.  Dist.  v.  Brandon,  103      Pae.  Bep.  879. 

Cal.  384,  37  Pae.  Bep.  484.  10  Hooker  v.  Los  Angeles,  188  TJ.  S. 

7  Gibson  v.  Cann,  28  Colo.  499,  66  314,  47  L.  Ed.  487,  23  Sup.  Ct.  Eep. 
Pac.  Bep.  879.  ,  395,  63  L.  E.  A.  471. 
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compensation;  or,  as  is  provided  in  some  of  the  constitutions,  it 
shall  not  "be  taken  or  damaged"  without  just  compensation.^  It 
seems  to  be  considered  a  settled  principle  of  law,  that  the  right  to 
compensation  is  an  incident  to  the  exercise  of  the  power  of  eminent 
,  domain;  "that  the  one  is  so  inseparably  connected  with  the  other 
that  they  may  be  said  to  exist  not  as  separate  and  distinct  principles, 
but  as  parts  of  one  and  the  same  principle.  "2  But  the  constitu- 
tions of  all  the  States,  as  now  construed,  settle  the  right  as  to  com- 
pensation, or  damages,  by  requiring  that  just  compensation  shall  be 
made  whenever  private  property  is  taken  for  a  public  use.  The 
statutes  enacted  by  the  legislatures  of  the  respective  States,  in  pro- 
viding for  the  right  to  exercise  the  powar  of  eminent  domain,  must 
also  provide  for  just  compensation  and  as  to  how  it  may  be  assessed. 
And  statutes  which  provide  for  the  condemnation  of  private  prop- 
erty, and  fail  to  provide  for  the  compensation  therefor,  would  be 
unconstitutional  as  far  as  the  right  to  condemn  was  concerned.^ 

The  question  of  the  just  compensation  is  for  the  State  court  to 
decide,  where  no  Federal  question  is  involved.  And  a  decision  of 
the  State  court  is  not  reviewable  in  the  Supreme  Court  of  the 
United  States  on  the  theory  that  property  was  taken  without  just 
compensation,  where  there  is  nothing  in  the  record  which  adequately 
shows  that  the  State  Court  was  led  to  suppose  that  any  claim  was 
made  under  the  Constitution  of  the  United  States.* 

But,  where  the  defendant  has  no  title  to  the  right  for  which  he 
claims  damages,  no  damages  can  be  assessed.  So,  where  a  riparian 
owner  claimed  special  damages  by  reason  of  the  destruction  of  a 
natural  reservoir  site,  in  which  the  waters  flowing  in  a  river  could 

1  For  the  Fifth  Amendment,  Con-  rights,  irrespective  of  the  extent  of 
stitution  of  the  United  States,  see  the  infringement.  Spring  Valley 
Sec.   1060.  Waterworks  v.  City  and  County  of  San 

For  the  constitutions  of  the  various  Francisco,  124  Fed.  Bep.  574. 

States,  see  Part  XIV.  3  Cribbs  v.  Benedict,  64  Ark.   555, 

For  procedure  in  condemnation  44  S.  W.  Eep.  707;  Lewis  on  Em.  Do- 
suits,  see  Sees.  1093-1097.  main,    3d    Ed.,    Sec.    673;    Tripp    v. 

2  Sinniekson  t.  Johnson,  17  N.  J.  L.  Overacker,  7  Colo.  72,  1  Pac.  Eep. 
129,  145,  34  Am.  Dec.  184.  695;   Nippel  T.  Forker,  9  Colo.  App. 

"Just   compensation,"   as  used  in  106,  47  Pac.  Eep.  766,  26  Colo.   74, 

the  constitutions,  means  full  compen-  56  Pac.  Eep.  577. 

sation,    and    the    taking   of   private  *  Hooker  v.  City  of  Los  Angeles,  188 

property  for  public  use  for  anything  IT.  S.  314,  47  L.  Ed.  487,  23  Sup.  Ct. 

less  is  an  invasion  of  eonstitutional  Eep.  395,  63  L.  E.  A.  471. 
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be  impounded,  and  thereby  increase  the  power  capacity  of  the  river, 
an  instruction  that  the  owner,  before  impounding  the  waters,  must 
obtain  the  consent  of  the  lower  riparian  proprietors,  or  acquire  their 
rights,  before  he  could  recover  damages,  was  proper.^ 

§  1080.  Compensation  and  damages — By  what  body  may  be 
assessed. — Congress  and  the  respective  legislatures  of  the  States 
have  the  right  to  provide  for  thelxercise  of  the  power  of  eminent 
domain,  and  to  declare,  within  the  constitutional  provisions,  the  pur- 
poses for  which  the  tight  may  be  exercised.  ^  But  the  question  as 
to  the  measure  of  compensation  or  damages  is  judicial,  not  legisla- 
tiye.2  Therefore,  the  legislature  can  not  fix  the  compensation  or 
prescribe  the  rules  for  its  computation.^  And  a  statute  in  so  far 
as  it  undertakes  to  direct  the  compensation  to  be  paid  for  the  prop- 
erty is  unconstitutional  and  void.*  So,  also,  is  a  statute  unconsti- 
tutional when  there  is  no  express  provision  therein  for  notice  to  the 
land  owner  of  the  time  and  place  when  he  may  be  heard  as  to 
the  amount  of  his  damages,  although  he  is  required  to  be  notified  of 
the  appointment  of  appraisers.^  However,  the  compensation  to  be 
made  may  be  ascertained  by  any  appropriate  tribunal  capable  of 
estimating  the  value  of  the  property.  This  tribunal  may  be  created 
either  by  Acts  of  Congress  or  by  the  legislatures  of  the  States  for 
this  purpose.  The  assessment  of  the  damages  is  not  required  to  be 
made  by  a  jury.®  As  held  by  a  recent  case  in  Idaho,  it  has  been  the 
uniform  ruling  of  the  American  courts  that  the  right  of  trial  by 
jury  iu  a  proceeding  for  the  condemnation  of  property  does  not 
exist  as  a  constitutional  right  unless  the  constitution  itself  contains 
a  specific  grant  and  guaranty  of  such  right.''    Therefore,  the  legisla- 

S  Taeoma  Eastern  E.  Co.  v.  Smith-  6  Sterritt  v.  Young,   14  Wyo.   146, 

gaU,   58   Washi   445,    108   Pae.   Eep.  82  Pao.  Eep.  946,  4  L.  E.  A.,  N.  S., 

1091.  169,  116  Am.  St.  Eep.  994. 

1  See  previous  sections,  Nos.  1060-  6  High  Bridge  Lum.  Co.  v.  United 
1063.  States,   69   Fed.   Eep.   320,   16   C.   C. 

2  Monongahela  Nav.  Co.  v.  United  A.  46 ;  Bauman  v.  Eoss,  167  U.  S. 
States,  148  U.  s!  312,  37  L.  Ed.  463,  548,  42  L.  Ed.  270,  17  Sup.  Ct.  Eep. 
13  Sup.  Ct.  Eep.  622.  966;  Great  Falls  Mfg.  Co.  v.  Garland, 

3  Lewis,  Em.  Domain,  3d  Ed.,  See.  124  U.  S.  581,  31  L.  Ed.  527,  8  Sup. 
683.  Ct.  Eep.  631. 

*  Tripp   r.   Overacker,   7    Colo.    72,  7  Portneuf   Irr.    Co.   v.   Budge,    16 

1  Pae.  Eep.  695.  Idaho  116,  100  Pac.  Eep.  1046. 
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tures  of  the  respective  States  have  provided  how  the  just  compen- 
sation and  damages  in  the  special  proceedings  for  condemnation 
shall  be  assessed,  and  the  provisions  of  the  statute  where  the  right 
is  sought  must  be  strictly  complied  with  in  this  respeet.s  In  Col- 
orado and  some  of  the  other  States,  the  compensation  must  be  de- 
termined by  a  jury  or  a  board  of  commissioners.^  And  in  that 
State  the  county  court  has  concurrent  jurisdiction  with  the  district 
court  in  condemnation  proceedings  for  the  acquisition  of  a  right  of 
way,  where  the  amount  of  the  damages  and  the  value  of  the  land 
taken  are  within  the  money  limit  fixed  for  its  jurisdiction.  1° 

§  1081.  Just  compensation — Measure  of. — The  just  compensa- 
tion, required  by  the  clause  in  the  constitutions,  to  be  made  to  the 
land  owner,  is  to  be  measured  by  the  loss  occasioned  to  him  by  the 
appropriation.  Where  the  element  of  other  damages  to  his  property 
does  not  enter  into  the  case,  he  is  entitled  to  receive  the  value  of  the 
property  he  has  been  deprived  of  and  no  more.^  But  the  market 
value  of  the  land  for  its  most  important  use  may  be  considered.^ 
However,  the  enhancement  in  the  value  of  the  lands,  by  the  reason 
of  having  irrigation  facilities  afforded  by  the  construction  of  works 
for  that  purpose  by  the  condemner,  can  not  be  considered  in  deter- 

See,  also,  Heyneman  t.  Blake,   19  275;  Otero  C.  Co.  v.  Fosdiok,  20  Colo. 

Cal.  579;   Mills  on  Eminent  Domain,  522,  39  Pac.  Eep.   332. 

See.  91.  1  Bauman  v.  Boss,  167  U.  S.  ^48,  42 

8  For  the  statutes  of  the  States,  L.  Ed.  270,  17  Sup.  Ct.  Eep.  966; 
see  Part  XIV.       /  Nahant  v.  TJ.  S.,  136  Fed.  Eep.  273, 

9  Trippe  v.  Overacker,  7  Colo.  72,  1  70  C.  C.  A.  641,  69  L.  E.  A.  723 ; 
Pac.  Eep.  695;  Knoth  v.  Barclay,  8  Gallatin  C.  Co.  v.  Lay,  10  Mont.  528, 
Colo.  300,  6  Pac.  Eep.  924;  Sand  Cr.  26  Pac.  Eep.  1001;  Siedler  v.  Seeley, 
etc.  Co.  V.  Davis,  17  Colo.  326,  29  8  Colo.  App.  499,  46  Pac.  Eep.  848. 
Pac.  Kep.  .742;  Siedler  v.  Seeley,  8  2  The  value  of  the  land  as  a  reser- 
Colo.  App.  499,  46  Pac.  Eep.  848,  voir  site  may  be  shown  in  proceedings 
where  it  is  held'  that,  after  one  de-  to  condemn  it  for  reservoir  purposes, 
mands  a  jury  and  enters  on  the  trial  San  Diego  etc.  Co.  v.  Neale,  78  Cal. 
of  the  case,  he  waives  his  right  to  63,  20  Pac.  Eep.  372,  3  L.  E.  A.  83, 
the  appointment  of  commissioners.  88  Cal.  50,  25  Pac.  Eep.   977,  11  L. 

See,  also.  Sand  Cr.  etc.  Co.  v.  Davis,  E.  A.  604;  Brown  v.  Weaver  Pr.  Co., 

17  Colo.  326,  29  Pac.  Eep.  742.  140  N.  C.  333,  52  S.  E.  Eep.  954,  3  L. 

10  Sievers  v.  Garfield  County  Court,  E.  A.,  N.  S.,  912 ;  Otero  C.  Co.  v. 
11  Colo.  App.  147,  52  Pac.  Eep.  634;  Fosdick,  20  Colo.  522,  39  Pac.  Rep. 
Southwestern  L.  Co.  v.  Hickory  Jack-  332;  Sand  Cr.  etc.  Co.  v.  Davis,  17 
son  D.  Co.,  18  Colo.  489,  33  Pae.  Eep.  Colo.  326,  29  Pac.  Eep.  742. 
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mining  the  amount  of  compensation  to  an  owner  of  land  taken  for 
those  purposes.^  Where  a  settler  upon  the  public  lands,  without 
taking  any  steps  to  procure  title  to  the  lands,  places  improvements 
thereon,  and  another  desires  to  construct  his  irrigation  ditch  over 
or  across  such  land,  if,  by  proper  proceeding,  full  compensation  is 
determined  and  is  paid  for  all  damages  or  injury  to  the  improve- 
ments, caused  by  the  construction  of  the  ditch,  the  constitutional 
and  statutory  requirements  are  coaiplied  with.*  And  no  compensa- 
tion can  be  had  where  the  ditch  was  completed  before  the  inception 
of  the  settler's  title.^ 

§  1082.  Damages  to  other  lands — ^Measure  of. — Where  the  right 
to  exercise  the  power  of  eminent  domain  is  determined,  not  only 
must  just  compensation  be  paid  for  the  land  actually  taken,i  but 
the  party  seeking  the  right  is  also  liable  for  the  resultant  damages 
from  any  cause,  to  the  remaining  land  of  the  owner.  These  dam- 
ages are  usually  provided  for  by  the  statutes.^  But  in  assessing 
damages  taken  by  eminent  domain  for  the  construction  of  a  ditch, 
canal,  or  reservoir,  all  damages  present  and  prospective,  that  are 
the  natural,  necessary,  or  reasonable  incidents  of  the  improvement, 
must  be  assessed  in  the  condemnation  proceedings;  and  no  subse- 

3  San  Diego  etc.   Co.   v.   Neale,   78  Damages  may  be  allowed  for  seep- 

Cal.  63,  20  Pao.  Eep.  372,  3  L.  E.  A.  age.    Clear  Cr.  etc.  Co.  v.  Kilkenny,  5 

83,  88  Cal.  50,  25  Pae.  Eep.  977,  11  Wyo.  38,  36  Pae.  Eep.  819;   Middle- 

L.  E.  A.  604.  kamp  v.   Bessemer  etc.   Co.,  46  Colo. 

4Knoth  V.  Barclay,  8  Colo.  300,  6  102,  103  Pae.  Eep.  280,  23  L.  E.  A., 

Pae.  Eep.  924;  Colorado  Con.  etc.  Co.  N.   S.,  795. 

T.  Morris,  1  Colo.  App.  401,  29  Pae.  See,   also,     Weed    v.     Goodwin,    36 

Eep.  302.                                              .  Wash.  31,  78  Pae.  Eep.  36,  where  it 

5  Farmers'   High   Line   etc.   Co.   v.  was  held  that  the  word  "damages," 

Moon,  22  Colo.  560,  45  Pae.  Eep.  437.  as  used  in  the  statute,  includes  dam- 

1  Por  just  compensation,  see  Sees,  ages  to  the  whole  tract,  in  addition 
1079-1083.  to  the  land  actually  taken. 

2  Siedler  v.  Seeley,  8  Colo.  App.  In  condemnation  proceedings  by  a. 
499,  46  Pae.  Eep.  848 ;  Gallatin  C.  Co.  town  the  admission  in  evidence  of  the 
V.  Lay,  10  Mont.  528,  26  Pae.  Eep.  valuation  as  made  by  the  assessor 
1001 ;  Lile  v.  Gibson,  91  Mo.  App.  480 ;  was  held  not  to  be  prejudicial  error, 
Denver  etc.  Co.  v.  Middaugh,  12  Colo,  where  the  assessor  testified  that  the 
434,  21  Pae.  Eep.  565,  13  Am.  St.  Eep.  valuation  was  not  made  as  to  what 
234 ;  San  Luis  etc.  Co.  v.  Kenilworth  the  laud  was  actually  worth.  Benning- 
etc.  Co.,  3  Colo.  App.  244,  32  Pae.  hoff  v.  Town  of  PaUsade,  48  Colo.  64, 
Eep.  860.  108  Pae.  Eep.  983. 
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quent  recovery  for  such  injuries  will  be  allowed,  unless  the  injuries 
are  due  to  negligence,  the  unskillful  construction  of  the  works,  or 
the  subsequent  negligent  use  of  such  right  of  way.^  In  other  words, 
there  can  be  but  a  single  recovery  for  the  whole  damage  resulting 
from  the  act.*  It  is  therefore  held  that  damages  from  the  per- 
manent injury  to  land  from  future  seepage  may  be  recovered  in  a 
single  action.^ 

§  1083.  Compensation  and  damages  to  land  offset  by  benefits. — 
Upon  the  question  as  to  whether  or  not  the  benefits  arising  from  the 
proposed  improvement,  for  which  the  right  of  way  is  sought,  may 
be  charged  against  the  land  owner,  or,  in  other  words,  whether  the 
just  compensation  or  damages  to  be  paid  to  the  owner  for  the  right 
of  way  may  be  reduced  by  the  actual  benefits  which  will  accrue  to 
the  land  of  the  owner  by  the  construction  of  the  ditch,  canal,  or 
other  works,  the  authorities  do  not  agree.  Upon  principle,  we  do 
not  think  that  they  should  be  so  charged  against  him.  At  best,  it 
is  but  a  forced  benefit.  The  very  object  of  an  action  in  condemna- 
tion is  to  secure  a  right  of  way  against  the  will  of  the  owner  of  the 
land.  As  was  said  in  a  leading  Tennessee  case  upon  the  subject: 
"He  can  not  be  paid  off  in  benefits  and  advantages,  which  are  forced 
upon  him  against  his  consent.  He  may  be  compelled  to  submit  to 
the  encroachment  upon  his  private  rights,  when  they  come  thus  in 
conflict  with  the  public  interest,  biit  with  the  charter  of  his  liberties 
in  his  hand,  he  can  say  to  the  powers  that  be,  'Thus  far  shalt  thou 
come  and  no  farther. '  "  ^  But  in  Montana,  where  there  are  no  con- 
stitutional or  statutory  restrictions  upon  the  subject,  it  seems  to  be 

8  Denver  etc.  Co.  v.  Middaugh,  12  Pac.   Kep.   280,   23  L.  B.   A.,   N.   S. 

Colo.  434,  21  Pac.  Eep.  565,  13  Am.  795. 

St.  Bep.   234 ;    Middlekamp  v.  Besse-  5  Middlekamp  v.  Bessemer  etc.  Co., 

mer  etc.  Co.,  46  Colo.  102,  103  Pac.  supra. 

Eep.   280,   23   L.  B.   A.,   N.   S.,   795 ;  1  Woodf oik  v.  Nashville  etc.  E.  Co. 

Los  Angeles  v.  Pomeroy,  124  Cal.  597,  (2  Swan's  Eep.),  32  Tenn.  422,  434. 

57     Pac.     Eep.     585  j    writ    of    error  It   can   be   readily   seen   that,   if   the 

dismissed,  188  tJ.  S.  314,  23  Sup.  Ct.  owner   was    compelled   to   receive   his 

Eep.  395,  47  L.  Ed.  487,  63  L.  E.  A.  compensation    in    benefits,    he    might 

471;  Benninghofl  v.  Town  of  Palisade,  often,    when   carried   to    the   extreme 

is  Colo.  64,  108  Pac.  Bep.  983.  but   logical   conclusion,    be   compelled 

4  City  of  Denver  v.  Bayer,  7  Colo,  to  pay  those  seeking  the  right  oi  way 

113,   2   Pac.   Eep.   6;    Middlekamp  v.  for  the  privilege  of  going  through  his 

Bessemer  etc.  Co.,  46  Colo.  102,  103  land,  for  the  reason  that  the  benefits 
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the  rule  to  charge  the  land  owner  with  the  benefits  from  the  proposed 
improvements.2  In  Missouri,  the  rule  is  the  same ;  and  an  instruc- 
tion that  no  damages  shall  be  assessed  if  it  appears  that  the  benefits 
accruing  to  the  land  by  reason  of  the  construction  of  an  irrigation 
ditch  through  it  equal  the  damages  sustained  thereby  can  not  be 
complained  of  when  such  an  instruction  is  supplemented  by  an- 
other allowing  the  jury  to  consider  every  conceivable  element  of 
damage  in  such  case.^  • 

§  1084.  Multiplicity  of  ditches — Limitations  to  the  right  of  con- 
demnation.— While  in  all  of  the  Western  States  the  absolute 
right  to  condemn  land,  for  the  purpose  of  securing  a  right 
of  way  for  ditches  and  canals  over  the  lands  of  others  is  given, 
the  right  must  be  exercised  with  due  regard  to  the  rights  of  the 
owners  of  the  land  thus  burdened  with  the  easement.  And  in  a 
number  of  the  States  are  to  be  found  statutory  enactments  for  the 
protection  of  the  land  owner,  against  the  placing  of  unwarranted 
burdens  upon  his  land  in  this  respect,  and  especially  against  the 
construction  of  a  number  of  ditches  through  the  land  where  one  wiU 
answer  all  purposes,  and  requiring  the  ones  seeking  the  right  to 
traverse  the  shortest  possible  route.  In  Colorado,  it  is  provided  that 
no  tract  of  improved  or  occupied  land  shall,  without  the  written 

to   the   land   exceeded  the   just   com-  For  the  constitutions  of  the  various 

pensation    for    and    damages    to    the  States,  see  Fart  XIV. 

same.      Theiefore,    in    some    of    the  See,  also,  for  a  full  discussion  upon 

States,   the   consideration   of   benefits  the  subject  of  benefits  as  a  set-off  for 

to  the  land  is  prohibited  by  the  con-  compensation  and  damages,  Lewis  on 

stitution,  and  in  others  by  statute.  Em.  Domain,  3d  Ed.,  Sees.  687  et  geq. 

California. — Fayment  must  be  made  It  has  been  a  question  with  many 

in  money,  ' '  irrespective  of  any  bene-  courts  whether  the  benefit  arising  from 

fit  from  any  improvement."     Art.  1,  the   proposed   improvement   is   to   be 

See.  14.  charged  against  the  owner.    San  Fran- 

lowa. — Compensation  to  be  assessed  eiseo  etc.  E.  Co.  v.  Caldwell,  31  Cal. 

by  a  jury,  "who  shall  not  take  into  368. 

consideration  any  advantage  that  may  2  "  As  a  matter  of  course,  evidence 

result  to  said  owner  on  account  of  the  as  to  damaees  is  competent,  and  evi- 

improvement  for  which  it  is  taken. ' '  dence  as  to  aU  benefits  is  competent. ' ' 

Art.  1,  Sec.  18.  Gallatin  C.  Co.  v.  Lay,  10  Mont.  528, 

Kansas. — ^Payment  must  be  made  in  26  Pac.  Eep.  1001. 

money,   "  irrespective   of   any  benefit  sLile  v.  Gibson,  91  Mo.  App.  480. 
from     any    Improvement   proposed." 
Art.  12,  Sec.  4. 
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consent  of  the  owner,  be  burdened  with  two  or  more  irrigating 
ditches,  for  the  conveyance  of  water  to  other  lands,  where  all  the 
water  necessary  to  be  conveyed  through  such  property  can  be  con- 
veyed in  a  single  ditch,  i  In  a  number  of  the  other  States  are  to  be 
found  similar  provisions,^  and  in  all  of  the  statutes  upon  the  subject, 
provisions  will  be  found  to  the  effect  that  the  right  must  be  exercised 
so  as  not  to  unnecessarily  injure  any  public  or  private  property. 
Where  there  are  constitutional  provisions  permitting  such  rights  of 
way  to  be  acquired  by  eminent  domain,  it  is  held  that  these  statutory 
enactments  do  not  conflict  with  the  constitutional  provisions  grant- 
ing the  right  of  way  for  the  construction  of  ditches;  but,  while 
recognizing  the  privilege,  they  simply  undertake  to  regulate  the  ex- 
ercise thereof  so  as  to  inflict  the  least  possible  inconvenience  upon 
the  owner  of  the  servient  estate.^  The  object  of  these  provisions 
is  to  avoid  the  multiplicity  of  ditches  and  canals  through  any  tract 
of  land  where  one  wiU  answer  aU  purposes.*  It  has  been  held  in 
Colorado  that  the  statute  is  for  the  protection  of  the  land  owner  only, 
and  that  it  does  not  apply  to  a  canal  company,  which  is  seeking  to 
prevent  the  taking  of  land  for,  and  the  construction  of,  another 
irrigating  canal  by  a  rival  company  through  the  same  land  already 
occupied  by  the  former  company.^  As  can  be  readily  seen,  where 
the  law  forbids  the  granting  of  rights  of  way  for  a  multiplicity  of 
ditches  through  any  tract  of  land,  where  one  will  answer  all  pur- 
poses, that,  where  a  tract  of  land  is  already  burdened  with  a  right 
of  way  for  an  existing  ditch,  a  later  comer  desiring  a  right  of  way 

1 1   Mills'   Ann.   Stat.,   Sees.   2261,  sons.    Paxton  etc.  Co.  v.  Farmers'  etc. 

2262.  Co.,  45  Neb.  884,  64  N.  W.  Eep.  343, 

2  For  the  statutes  of  the  States,  see  29   L.   E.   A.   853,   50   Am,   St.   Eep. 
Part  XIV.  585. 

3  Trippe  V.  Overacker,   7  Colo.   72,  ' '  Under  the   statute,   two   or  more 
1  Pac.  Eep.  695.  outside   parties    can   not    burden    the 

*  Downing  t.   More,   12   Colo.   316,  servient    estate    with    two    or    more 

20  Pae.  Eep.  766;   Sand  Cr.  etc.  Co.  ditches   and   two   or   more   easements 

T.  Davis,  17  Colo.  326,  29  Pac.  Eep.  without  the  owner's  consent,  when  it 

742.  is  practicable  to  accomplish  the  same 

The  provision  of  Section  3,  Article  object  by  imposing  but  one  burden." 

1  of  the  irrigation  law  of  1889,  viz.:  Downing  r.   More,    12   Colo.   316,   20 

"No  tract  of  land  shall  be  crossed  by  Pac.  Eep.  766. 

more  than  one  ditch,"  etc.,  held  in  5  San  Luis   etc.   Co.  .v.  Kenilworth 

Nebraska  to  include  lands  owned  by  C.  Co.,  3  Colo.  App.  244,  32  Pac.  Eep. 

corporations   as  well  as  natural  per-  860. 
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over  the  same  tract  may  be  compelled  to  condemn  a  right  of  way 
through  the  ditch  already  existing.  And,  as  will  be  noticed  in  the 
States  thus  regulating  the  right  of  eminent  domain  by  statute,  the 
right  is  also  given  to  acquire  a  right  of  way  through  the  ditch  of 
another.  However,  we  will  more  thoroughly  discuss  this  subject  in 
the  following  section.  ^ 

§  1085.  Acquisition  of  right  of  way  through  existing  ditches. — 
In  some  of  the  States  of  the  West  are  to  be  found  statutes  providing 
for  the  condemnation  of  rights  of  way  through  existing  ditches  and 
for  the  enlargement  of  the  same  where  found  necessary.^  In  the 
States  where  the  right  of  eminent  domain  is  regulated  by  forbidding 
the  burdening  of  a  tract  of  land  with  more  than  one  ditch,  where 
the  one  will  answer  all  purposes,  a  later  comer  is  often  compelled  to 
condemn  a  right  of  way  through  an  existing  ditch.2  But,  whether 
this  specific  right  is  provided  for  by  statute  or  not,  it  is  generally 
recognized  that  the  right  exists,  under  the  general  law  of  eminent 
domain,  even  in  cases  where  the  right  of  way  for  the  existing  ditch 
was  originally  acquired  by  condemnation  proceedings.  And,  there- 
fore, it  may  be  laid  down  as  the  general  rule  that,  where  the  right 
to  exercise  the  power  of  eminent  domain  exists  at  all  for  any  use 
deemed  by  the  statute  a  public  use,^  the  right  also  exists  to  con- 
demn a  right  of  way  through  an  existing  ditch,  where  there  are 
no  other  obstacles  in  the  way  than  the  mere  question  of  the  right 
of  eminent  domain.  The  leading  case,  where  the  right  was  allowed 
by  statute,  is  that  of  Nash  v.  Clark,*  where  the  extreme  right  was 
allowed  to  a  single  person  to  condemn  a  right  of  way  over  the 
land  and  through  the  ditch  of  another  for  the  purpose  of  con- 
ducting water  to  a  small  tract  of  his  own  land  to  be  there 
used   for  irrigation.     And   it  was  held  by  the   Supreme   Court 

6  See  Sec.  1085.  for   eondemnation   will  lie,   see   Sees. 

For  the  statutes  upon  the  subject,  1065-1073. 

see  Part  XIV.  4  27  Utah  158,  75  Pae.  Eep.  371,  1 

1  See  Comp.  Laws  of  Utah,  1907,  L.  E.  A.,  N.  S.,  208,  101  Am.  St.  Eep. 
Sec.  1288x22;  Mills'  Ann.  Stat.  Colo.,  953;  affinned,  198  U.  S.  361,  49  L. 
Sees.  2261,  2263.  Ed.  1085,  25  Sup.  Ct.  Eep.  676,  4  Ann. 

See,   also,   for   statutes   of   various  Cas.   1171. 
States,  Part  XIV.  See,  also,  for  further  discussion  of 

2  See  previous  section,  No.  1084.  this  case,  Sec.  1069. 
S  For  public  uses  for  which  actions 
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of  the  United  States  that  the  legislatures  may  provide  for  the 
condemnation  of  such  a  right.^  The  proprietor  of  a  ditch  con- 
structed for  the  conducting  of  water  to  be  used  for  any  purpose, 
whether  upon  his  own  premises  or  upon  those  of  another,  has  a 
property  ownership,  both  in  the  ditch  and  the  right  of  way 
therefor,^  and  the  using  and  enlarging  of  such  a  ditch  without 
the  owner's  consent  is  as  much  the  taking  or  damaging  of  private 
property,  within  the  meaning  of  the  constitutions,  as  would  be  the 
appropriating  the  right  of  way  therefor  in  the  first  instance;  and 
such  a  taking  or  damaging  against  the  will  of  the  owner  will  not 
be  tolerated  for  any  purpose  except  for  what  may  be  deemed  a 
■public  use,^  by  due  process  of  law,^  and  only  then  upon  just  com- 
pensation both  to  the  land  owner,  through  whose  land  the  ditch  is 
enlarged,  and  to  the  owner  of  the  ditch  or  canal  and  the  easement 
over  which  it  runs.**    Therefore  it  follows  that  for  the  acquisition 


5  See,  also,  Portneuf  Irr.  Co.  v. 
Budge,  16  Idaho  116,  100  Pac.  Bep. 
1046;  Sand  Cr.  etc.  Co.  v.  Davis,  17 
Colo.  326,  29  Pae.  Kep.  742,  where 
it  was  held  that  a  private  ditch  may  be 
enlarged  and  used  in  common  by 
different  parties,  and  the  mere  fact 
that  the  ditch  was  owned  by  a  cor- 
poration does  not  entitle  the  ditch 
to  exemption  from  the  operation  of 
the  statute. 

See,  also,  Downing  v.  More,  12  Colo. 
316,  20  Pae.  Eep.  766 ;  Tripp  v.  Over- 
acker,  7  Colo.  72,  1  Pac.  Eep.  695; 
Schneider  v.  Schneider,  36  Colo.  518, 
86  Pac.  Eep.  347;  San  Luis  etc.  Co. 
v.  Kenilworth  etc.  Co.,  3  Colo.  App. 
244,  32  Pac.  Eep.  860;  Patterson  v. 
Brown  etc.  Co.,  3  Colo.  App.  511,  34 
Pac.  Eep.  769 ;  Portneuf -Marsh  Valley 
Irr.  Co.  V.  Portneuf  Irr.  Co.,  19  Idaho 
48,  114  Pac.  Eep.  19;  Salt  Lake  City 

V.  Gardner,  Utah ,  114  Pac. 

Eep.  147;  Tanner  v.  Provo  Bench  etc. 

Co.,  Utah  ,  121  Pac.   Eep. 

584;   Salt  Lake  City  v.  East  Jordan 

Irr.   Co.,   Utah  ,   121  Pac. 

Eep.  529. 

A  right  to  use  a  canal  owned  by  a 
city  may  be  appropriated  by  an  elec- 


tric power  company  under  the  right 
of  eminent  domain  for  the  purpose  of 
conducting  the  water  of  the  power 
company.  Salt  Lake  City  v.  Salt  Lake 
City  etc.  Co.,  24  Utah  249,  67  Pac. 
Eep.  672,  25  Utah  441,  71  Pac.  Eep. 
1069,  61  L.  E.  A.  648. 

6  For  the  nature  of  title  to  ditches 
and  canals,  see  Sees.  833,  834. 

7  For  pubUe  use,  see  Sees.  1066- 
1074. 

8  For  due  process  of  law,  see  Sees. 
1076-1078. 

9  Tripp  V.  Overacker,  7  Colo.  72, 
1  Pac.  Eep.  695,  where  it  was  held 
that  a  statute  which  limits  or  directs 
the  compensation  to  be  paid  for  the 
property,  instead  of  leaving  this  to 
be  determined  as  provided  by  the 
State  constitution  was  unconstitu- 
tional in  this  respect. 

See,  also.  Sand  Cr.  etc.  Co.  v. 
Davis,  17  Colo.  326,  29  Pac.  Eep.  742 ; 
Clark  V.  Nash,  198  U.  S.  361,  49  L. 
Ed.  1085,  25  Sup.  Ct.  Eep.  676,  4 
Ann.  Cas.  1,171;  affirming  Id.,  27 
Utah  158,  75  Pac.  Eep.  371,  1  L.  E. 
A.,  N.  S.,  208,  101  Am.  St.  Eep.  953. 

The  right  to  construct  a  ditch  across 
the  land  of  another  does  not  include 
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of  such  a  right  under  the  power  of  eminent  domain,  the  statute  of 
the  State  where  the  right  is  sought  must  be  strictly  followed  as  to 
the  procedure  provided  for  condemnation  cases.^"  The  question, 
however,  arising  in  these  cases,  as  to  the  nature  of  the  right  to  be 
condemned,  is  not  that  of  actually  condemning  a  ditch  or  canal,  but 
to  condemn  such  of  its  right  of  way  as  is  not  being  actually  used  for 
carrying  water,  so  that  the  plaintiff  may  also  use  that  right  of  way, 
by  the  construction  of  a  larger  cajnal,  if  necessary,  through  which  he 
may  conduct  the  water  appropriated  by  him  by  mingling  it  with  the 
water  of  the  owner  of  the  canal,  and  afterward  taking  out  the  proper 
amount.ii  Where  the  right  of  way  is  acquired  through  the  ditch  of 
another,  and  it  is  necessary  that  the  ditch  be  enlarged  in  order  to 
carry  the  additional  water,  the  original  owner  of  the  ditch  can  not 
be  required  to  perform  any  work  or  make  any  expenditures  for  the 
purpose  of  enlarging  his  ditch  so  that  it  may  be  used  by  another  ;i2 
but  it  is  held  that  the  keeping  of  the  headgate  and  the  ditch  to  its 
original  terminus  in  repair  devolves  upon  both  sets  of  owners,  the 
expense  to  be  adjusted  upon  an  equitable  basis.  ^^  However,  where 
an  irrigation  company  uses  a  ditch  already  in  operation,  and  ex- 
tends a  new  ditch  beyond  the  terminus  of  the  old  one,  the  owners  of 
the  old  ditch  are  not  liable  for  the  cost  of  maintaining  the  new  por- 
tion.i4 

In  the  State  of  Idaho,  where  there  is  no  specific  statute  authoriz- 
ing the  condemnation  of  a  right  of  way  through  the  ditch  of  an- 
other, in  a  recent  case  the  right  was  upheld;  and  it  was  there  held 
that  where  the  necessity  for  the  taking  is  shown,  one  canal  company 
will  be  allowed  to  condemn  a  part  of  the  right  of  way  of  another 
canal  company  for  the  purpose  of  enlai^ing  the  old  canal  to  a  suffi- 
cient capacity  to  carry  such  an  additional  volume  of  water  as  may 
be  needed  for  the  use  of  the  latter  company.  15    But  in  Colorado, 

the  right  to  subsequently  enlarge  the  Budge,  16  Idaho  116,  100  Pao.  Bep. 

ditoh,    without    the     consent    of     the  1046. 

owner.    Clear  Cr.  etc.  Co.  v.  Kilkenny,  12  Sand   Cr.   etc.    Co.   v.   Davis,    17 

5  Wyo.  38,  36  Pac.  Eep.  819.  Colo.  326,  29  Pao.  Rep.  742. 

See,  also,  for  changes  which  may  be  13  Patterson  v.  Brown  etc.,  3  Colo, 

made.  Sees.  856-873.  App.  511,  34  Pac.  Eep.  769. 

10  For  procedure  for  condemnation,  14  Patterson  v.  Brown  etc.  Co.,  3 
see  Sees.  1092-1097.  Colo.  App.  511,  34  Pac.  Eep.  769. 

11  For  mingled    waters,    see    Sees.  See,  also.  Sees.  992,  993. 
798-800.  isPortneuf   Irr.   Co.   v.   Budge,   16 

See,    also,    Fortneuf    Irr.    Co.    v.     Idaho  116,  100  Pac.  Rep.  1046. 
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where  there  is  a  statute  which  provides  that  no  person  having  con- 
structed a  private  irrigation  ditch  through  the  land  of  another  shall 
prevent  another  person  from  enlarging  or  using  such  ditch  in  com- 
mon with  him  on  paying  a  reasonable  compensation,  it  was  held  that 
the  statute  did  not  give  a  city  the  right  to  enlarge  and  use  the  ditch 
of  a  water  company.i^  'W'e  consider  this  ruling  an  entirely  too 
strict  a  construction  of  the  statute,  and  entirely  disregarding  the 
power  of  a  municipal  corporation  to  exercise  the  right  of  the  power 
of  eminent  domain.  Where  the  purpose  for  which  the  right  is  at- 
tempted to  be  exercised  is  deemed  a  public  use,  as  the  right  to  the 
use  of  water  under  the  Colorado  constitution  and  statutes  must  be 
deemed,  upon  principle  there  is  no  difference  whether  the  right 
sought  to  be  condemned  is  for  a  way  over  the  land  of  another  for 
a  ditch,  or  through  an  existing  ditch  or  canal  of  another. 

§  1086.  Acquisition  of  rights  over  lands  of  miuiicipalities  or 
public  service  corporations. — Rights  of  way  may  also  be  acquired 
by  eminent  domain  over  lands  and  other  rights  of  .way  owned  by 
municipal  or  public  service  corporations.  The  general  rule,  and  one 
usually  provided  by  the  statutes,  is,  however,  that  the  right  sought 
must  be  for  a  more  necessary  public  use.  Therefore,  it  is  held  that 
land  of  a  private  person  subject  to  an  easement  of  a  public  highway 
may  be  taken  by  a  water  company  for  a  dam  and  reservoir.  ^  The 
rights  of  irrigators  may  be  condemned  for  the  more  public  use  of 
furnishing  to  a  city  a  water  supply.^  The  bank  or  levee  of  a  public 
reclamation  district  may  be  condemned  for  a  railroad  roadbed.^ 
A  right  to  use  a  canal  owned  by  a  city  may  be  acquired  by  eminent 
domain  for  the  conveyance  of  water  by  an  electrical  power  company. 
But  this  is  upon  the  theory  that  where  two  public  uses  can  stand 
together  without  material  impairment  or  impediment  of  one  by  the 
other,  they  must  so  stand.*    Under  the  constitution  and  statutes  of 

18  Junction   Creek  etc.   Co.  v.   City  3  Eeclamation  Dist.  No.  551  v.  Su- 

of   Durango,    21 '  Colo.    194,    40   Pac.  perior  Court  of  Sacramento,  151  Cal. 

Sep.  356.  263,  90  Pac.  Eep.  545. 

1  Uarin  County  W.  Co.  v.  Marin  4  Salt  Lake  City  v.  Salt  Lake  City 
County,  145  Cal.  586,  79  Pac.  Eep.  etc.  Co.,  24  Utah  249,  67  Pao.  Eep. 
282.  672,  25  Utah  441,  71  Pac.  Eep.  1069, 

2  City  of  Helena  r.  Eogan,  26  Mont.  61  L.  E.  A.  648. 

452,  68  Pao.  Eep.  798>  27  Mont.  135,  See,  also,  Postal  Tel.  C.  Co.  v.  Ore- 
69  Pac.  Eep.  709.  gon  Short  Line  E.  Co.,  23  Utah  474, 
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tlie  State  of  Idaho,  the  use  of  land  for  irrigation  canals  is  declared 
to  be  for  a  public  use ;  and  in  that  State  where  it  is  sought  by  con- 
demnation proceedings  to  take  property  that  is  already  devoted  to  a 
public  use,  it  is  held  that  the  necessity  will  not  be  measured  by 
the  extent  to  which  the  use  is  actually  applied,  but  rather  to  the 
public  nature  and  character  of  the  use  to  which  it  had  been  pre- 
viously applied,  and  a  right  of  way  through  the  canal  of  a  canal 
company  was  allowed  to  anotherteanal  company.^ 

It  is  held  in  the  State  of  Washington  that  as  between  two  rival 
public  service  corporations  the  one  which  first  started  may  condemn 
the  water  rights  of  the  later  one  in  the  case  where  only  one  is 
possible.® 

§  1087.  Water  rights — Power  to  acquire. — ^A  permanent  right 
to  the  use  of  water,  -or.  a  vested  water  right,  may,  under  certain 
conditions,  be  acquired  under  the  power  of  eminent  domain.  But, 
as  we  have  seen  in  preceding  sections,  a  water  right  is  a  property 
right  of  the  highest  order  ;i  and,  therefore,  under  the  constitutional 
guaranties,  discussed  in  previous'  sections  of  this  chapter,  and  the 
general  authorities  upon  the  subject  of  the  right  to  exercise  the 
power  of  eminent  domain,^  the  same  general  conditions  attach  in 
order  to  acquire  a  water  right  in  this  manner  as  there  discussed 
relative  to  the  acquisition  of  rights  of  way  over  the  lands  of  others. 
The  taking  can  be  made  only  for  a  public  use ;  and,  upon  the  ques- 
tion as  to  what  constitutes  a  public  use,  for  which  water  rights  may 
be  taken,  the  authorities  are  as  much  at  variance  as  they  are  as  to 
what  constitutes  a  public  use  for  which  lands  may  be  taken  for  rights 
of  way,  heretofore  discussed  in  this  chapter.^    But  it  is  generally 

65  Pao.  Eep.  735,  90  Am.  St.  Eep.  705 ;  6  State  ex  rel.  Kettle  Falls  etc.  Co. 

Oregon  Short  Line  E.   Co.  v.  Postal  v.  Superior  Court,  46  Wash.  500,  90 

Tel.  C.  Co.,  Ill  Fed.  Eep.  842,  49  C.  Pac.  Eep.  650;   State  ex  rel.  Cascade 

C.  A.  663 ;  Boston  ete.  Co.  v.  Boston  Public  Service  Corporation  v.  Superior 

&  W.  E.  Corp.,  23  Pick.  360  (Mass.).  Court,   53  Wash.  321,   101  Pac.  Eep. 

5  Portneuf    Irr.    Co.    v.    Budge,    16  1094 ;  Nicomen  Boom  etc.  Co.  v.  North 

Idaho  116,  100  Pac.  Eep.  1046.  Shore  Boom  etc.  Co.,  40  Wash.  315,  82 

See,  also,  Sand  Cr.  ete.  Co.  v.  Davis,  Pac.  Eep.  412;  Mills  on  Eminent  De- 

17  Colo.  326,  29  Pao.  Eep.  742;   San  main,  Sec.  4. 

Luis  ete.  Co.  v.  Kenilworth  etc.  Co.,  l  See  Sees.  768,  769. 

3  Colo.  App.  244,  32  Pae.  Eep.  860.  2  See  Sees.  1060-1063. 

But  see  Junction  Creek  v.  Durango,  3  See  Sees.  1065-1074. 
21  Colo.  194,  40  Pao.  Eep.  356. 
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conceded  in  the  Western  States,  that  the  irrigation  of  arid  lands 
unproductive  in  their  natural  state  constitutes  such  a  public  use,  by 
way  of  public  improvement,  that  the  legislatures  of  these  States  may 
authorize  the  exercise  of  the  power  of  eminent  domain  to  secure  the 
water  necessary  to  carry  out  such  improvement.*  But  water  rights 
can  only  be  condemned,  if  under  the  statute  they  can  be  condemned 
at  all,  by  those  corporations,  either  public  or  private,  or  others  who 
will  supply  the  water  so  acquired  to  the  general  public,  or  at  least 
to  some  portion  of  the  public.  They  can  not  be  taken  for  the  private 
use  of  a  person  or  of  a  corporation,  but  the  public  must  benefit  by 
the  taking.  But  it  is  held  that  the  taking  of  water  rights  for  the 
supplying  of  water  for  "farming  neighborhoods"  is  a  proper  exer- 
cise of  the  power  of  eminent  domain  where  it  is  so  provided  by  the 
legislature.^  And,  upon  the  subject  as  to  what  constitjites  a  public 
use  for  which  a  water  right  may  be  condemned,  we  can  conceive  of 
no  case  where  the  taking  of  the  water  right  of  one  person  by  another 
person  for  his  own  use  would  be  justifiable  under  the  statute  of  any 
State.  In  this  respect,  a  distinction  must  be  drawn  between  what 
constitutes  a  public  use  for  which  a  right  of  way  for  a  ditch  or  canal 
over  the  lands  of  another,  or  through  a  ditch  or  canal  of  another, 
may  be  condemned  for  the  private  use  of  one  individual,  as  laid 

4  Crawford    Co.    v.    Hathaway,    67  for  his  own  exclusive  use.     Whoever 

Neb.  325,  93  N.  W.  Eep.  781,  60  L,  R.  attempts  to  condemn  the  private  right 

A.  889, 108  Am.  St.  Eep.  647;   Alfalfa  must  be  prepared  to  furnish   (to  the 

Irr.  Dist.  v.  Collins,  46  Neb.  411,  64  extent  of  the  water  he  consumes  and 

N,  W.  Eep.  1086;  McGhee  Irr.  D.  Co.  pays    for)     every    individual    of    the 

v.  Hudson,  85  Tex.  587,  22  S.  W.  Rep.  community    or    communities,    farming 

398;    Id.,   22   S.  W.   Rep.   967;   Lake  neighborhood     or     farming   neighbor- 

Koen  etc.  Co.  v.  Klein,  63  Kan.  484,  hoods,  to  which  he  conducts  it."   Lux 

65  Pae.  Eep.  684;  Paxton  etc.  Co.  v.  v.  Haggii.,  69  Cal.  255,  10  Pao.  Eep. 

Farmers'   etc.    Co.,   45   Neb.    884,    64  674. 

N.  W.  Eep.  343,  29  L.  R.  A.  853,  50  See,  also,  Aliso  W.  Co.  v.  Baker,  95 

Am.  St.  Eep.  585:  Fallbrook  Irr.  Co.  Cal.  268,  30  Pao.  Eep.  537;   Lindsay 

V.  Bradley,  164  U.  S.  112,  41  L,  Ed.  etc.  Co.  v.  Mehrtens,  97  Cal.  676,  32 

369,  17  Sup.  Ct.  Eep.  56 ;  reversing  Id.,  Pao.   Eep.    802 ;    St.    Helena    etc.   Co. 

68  Fed.  Eep.  948 ;  Albuquerque  etc.  Co.  v.  Forbes,  62  Cal.  182,  45  Am.  Dec. 

V.   Gutierres,  10  N.   M.   177,   61  Pac.  659;    McCrary    v.    Beaudry,    67    Cal. 

Eep.  357;  affirmed,  188  XT.  S.  545,  47  120,  7  Pac.  Eep.  264;   Santa  Cruz  v. 

L.  Ed.  588,  23  Sup.  Ct.  Eep.  338.  Enright,   95   Cal.   105,   30   Pac.   Eep. 

B  "  It  must  always  be  borne  in  mind  197 ;  Umatilla  Irr.  Co.  v.  Barnhart,  22 

that  under  the  codes  no  man,  or  set  Ore.  389,  30  Pac.  Eep.  37, 
of  men,  can  take  another's  property 
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down  by  the  Supreme  Court  of  the  United  States  in  the  leading  case 
upon  the  subject,^  and  the  condemnation  of  a  water  right  of  one 
person  for  the  exclusive  use  of  another.  In  the  right  of  way  cases 
the  taMhg  is  justified  upon  the  ground  that  the  right  to  take  the 
water  which  the  condemner  already  owned  over  the  lands  of 
others  to  his  own  lands  where  it  was  there  to  be  used  for  the 
irrigation  of  his  own  lands,  was  such  a  general  benefit  to  the  public 
at  large  that  the  use  was  deei^jed  a  public  one.  "While  the  trans- 
ferring of  a  water  right  from  one  person  to  another  would  not  be 
any  additional  public  benefit,  it  would  be  the  taking  of  private 
property  for  a  private  use  and,  therefore,  strictly  within  the  consti- 
tutional prohibition.  However,  it  is  held  that  a  private  petson  may 
condemn  a  water  right  of  another  for  a  public  use,  but  that  he  must 
respond  to  all  reasonable  regulations  in  the  matter  of  the  adminis- 
tration of  such  public  use  as  the  legislature  of  the  State  may  pre- 
scribe.''' Under  the  Washington  statute,  it  was  held  that  the  water 
rights  of  one  public  service  corporation  might  be  condemned  by  an 
earlier  corporation  organized  for  the  same  purpose,  where  only  one 
was  possible.^  But  in  California  it  was  held  that  after  one  corpora- 
tion makes  a  iona  fide  effort  to  acquire  the  rights  to  the  water  of  a 
stream,  it  obtains  an  equity  which  the  court  wiU  protect  against 
rivals.^ 

The  right  can  only  be  acquired  upon  due  process  of  law  i°  and 
upon  just  compensation.  1^ 

6  Clark  V.  Nash,  198  V.  S.  361,  49  See,  also,  Bensley  v.  Mountain  Lake 

li.  Ed.  1085,  25  Sup.  Ct.  Eep.  676,  4  W.  Co.,  13  Cal.  306,  73  Am.  Dee.  575. 

Ann.  Cas.  1171;  aflBrming  27  Utah  158,  Any    destruction,    interruption,    or 

■75  Pao.  Eep.  371,  1  L.  E.  A.,  N.  S.,  deprivation  of  the  usual  and  ordinary 

208,  101  Am.  St.  Eep.  953.  use  of  property  amounts  to  a  taking 

T  Lake  Keon  etc.  Co.  v.  Klein,  63  of  the  same  both  without  oompensa- 

Kan.  884,  65  Pae.  Eep.  684.  tion  and  without  due  process  of  law. 

8  State  ex  rel.  Kettle  Palls  etc.  Co.  Knowles  t.  New  Sweden  Irr.  Dist.,  16 
V.  Superior  Court,  46  Wash.  500,  90  Idaho  217,  101  Pac.  Eep.  81. 

Pac.  Eep.  650;  Mills  on  Eminent  Do-  ii  For  just  compensation,  see  Sees, 

main,  2d  Ed.,  See.  47;    State  ex  rel.  1079-1083. 

Cascade  Public   Service  Corp.  v.   Su-  Lux  v.  Haggin,  69  Cal.  256,  4  Pae. 

perior  Court,  53  Wash.  321,  101  Pac.  Eep.  919,  10  Pao.  Eep.  674;  Barrett 

Eep.  1094.  V.  Metealf,  12  Tex.  Civ.  App.  247,  33 

9  San  Francisco  etc.  Co.  v.  Alameda  S.  W.  Eep.  758 ;  McGhee  Irr.  D.  Co. 
W.  Co.,  36  Cal.  639.  v.  Hudson,  85  Tex.  587,  22  S.  W.  Eep. 

10  For    due    process    of    law,    see     398 ;  Id.,  22  S.  W.  Eep.  967. 

Sees.    1076,    1077.  See    the    case    «f   Los    Angeles    ▼. 
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Whatever  right  exists  to  acquire  water  rights  by  the  exercise  of 
the  power  of  eminent  domain  must  be  specially  conferred  by  the 
statute  of  the  State  where  the  right  is  sought,  or  by  an  Act  of  Con- 
gress of  the  United  States.  12  it  therefore  follows  that,  where  the 
general  right  is  given,  any  provisions  fixing  any  limitation  or  restric- 
tion within  which  the  right  may  be  exercised  are  conclusive,  and  will 
be  followed  by  the  courts.  ^^  And,  if  the  right  to  condemn  water 
rights  is  granted,  it  can  only  be  upon  due  process  of  law  and  just 
compensation.  So,  in  Idaho,  where  a  preference  right  is  given  by 
the  constitution  for  domestic  uses,  as  superior  to  appropriations  for 
other  uses,  it  is  held  that  the  water  having  been  once  appropriated 
for  other  uses,  it  can  not  arbitrarily  and  without  compensation  be 
taken  for  domestic  purposes.^*  Under  the  same  condition,  they  may 
be  condemned  for  the  use  of  cities  and  towns  for  domestic  and 
municipal  purposes.i^    The  National  Eeclamation  Act  of  June  17, 


Pomeroy,  124  Cal.  597,  57  Pac.  Rep. 
585;  writ  of  error  dismissed,  188  tl. 
S.  314,  23  Sup.  Ct.  Rep.  395,  47  L. 
Ed.  487,  63  L.  E.  A.  471,  where  it 
-.vas  held  that  the  value  of  percolating 
water  eould  not  be  taken  into  con- 
sideration in  estimating  the  value  of 
property  taken  under  the  power  of 
eminent  domain.  But  on  this  subject, 
under  what  may  be  called  the  new 
theory  of  rights  in  percolating  waters, 
see  Sees.  1185-1211. 

12  Por  the  Acts  of  the  various  States 
permitting  the  condemnation  of  wa- 
ter rights,  see  Part  XrV. 

13  In  Washington,  the  rights  of  ripa- 
rian owners  may  be  condemned  with 
the  exception  of  the  right  to  the  use 
of  water  for  irrigation  where  in  actual 
use.  State  ex  ret  Liberty  Lake  Irr. 
Co.  v.  Superior  Court,  47  Wash.  310, 
91  Pac.  Eep.  968. 

See,  also,  for  the  condemnation  of 
riparian  rights,  Sees.  1086-1091. 

See,  alscf,  Albuquerque  etc.  Co.  v. 
Gutierres,  10  N.  M.  177,  61  Pac.  Rep. 
357;  affirmed,  188  XT.  S.  545,  47  L.  Ed. 
588,  23  Sup.  Ct.  Eep.  338,  where  it 
was  erroneously  held  that  surplus  wa- 
123— Kin.  on  Irr. 


ter  was  subject  to  appropriation  only. 
The  title  to  surplus  water  is  m  the 
United  States  in  the  Territory  of  New 
Mexico.  It  is  subject  to  appropria- 
tion, not  to  condemnation;  and  that 
was  the  extent  of  the  statute  being 
construed  that  corporations  had  the 
right  to  appropriate  the  surplus  water, 
or  water  which  had  not  already  been 
appropriated. 

14  Montpelier  Milling  Co.  v.  City  of 
Montpelier,  19  Idaho  212,  113  Pac. 
Rep.  741;  State  ex  rel.  Kettle  Palls 
etc.  Co.  V.  Superior  Court,  46  Wash. 
500,  90  Pac.  Rep.  650,  holding  that 
as  between  two  rival  corporations,  the 
one  prior  in  time  may  condemn  the 
water  rights  of  a  later  one,  where 
only  one  is  possible. 

15  A  city,  though  not  authorized  by 
its  charter  so  to  do,  may  condemn  the 
waters  of  a  creek  for  the  use  of  its 
inhabitants.  Santa  Cruz  v.  Enright, 
95  Cal.  105,  30  Pac.  Rep.  197. 

See,  also,  Strickler  v.  Colorado  Sprs., 
16  Colo.  61,  26  Pac.  Rep.  313,  25  Am. 
St.  Rep.  245 ;  MeCrary  v.  Beaudry,  67 
Cal.  120,  7  Pac.  Eep.  264 ;  New  What- 
com V.  Fairhaven  etc.  Co.,  24  Wash. 
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1902,16  Section  7,  provides  for  the  condemnation  of  water  rights  or 
other  property,  where,  in  carrying  out  the  provisions  of  the  Act,  it 
becomes  necessary  to  acquire  them.  "Water  rights  may  also  be  con- 
demned by  irrigation  districts  where  necessary  and  permitted  by 
the  statute  of  the  State.^'^ 

§  1088.  Water  rights — The  condemnation  of  riparian  rights. — A 
number  of  the  States  of  the  "Western  part  of  the  country  adhere  to 
the  doctrine  of  riparian  rights  as  one  of  its  systems  of  laws  govern- 
ing waters  within  their  respective  jurisdictions.!  And  in  the  major- 
ity of  these  States  there  are  provisions  of  the  statute  which  authorize 
the  taking  of  the  water  rights  of  riparian  proprietors,  as  such,  under 
the  power  of  eminent  domain.  As  the  right  to  the  use  of  water, 
under  the  common  law  of  riparian  rights,  heretofore  discussed,  is  a 
property  right,^  it  can  not  be  taken,  injured,  or  destroyed,  except  for 
a  public  purpose,  upon  due  process  of  law,  and  for  just  compensa- 
tion, and  only  then  when  specially  authorized  by  the  statute  of  the 
jurisdiction  where  the  taking  is  sought  to  be  had.  And,  we  will 
say  in  passing  that  one  of  the  redeeming  features  of  the  laws  of 
these  States  which  adhere  to  the  dual  and  inconsistent  systems  of 
water  laws,  are  the  broad  provisions  of  the  most  of  their  statutes 
permitting  the  condemnation  of  riparian  rights  especially  when  the 
purpose  for  which  the  right  is  sought  is  that  of  irrigation,  which, 
as  we  have  seen  in  previous  seetions,^  is  considered  a  public  use  of 

493,  64  Pao.  Rep.  735,  54  L.  E.  A.  from  the  city  the  privilege  of  supply- 

190;  Emporia  v.  Soden,  25  Kan.  588,  ing  it  with  water. 

37   Am.   Eep.   265;    Hercules   W.   Co.  16  7  Fed.  Stat.  Ann.,  1905,  p.  1098; 

V.  Fernandes,  5  Cal.  App.  726,  91  Pae.  Supp.  U.  S.  Comp.  Stat.,  1905,  p.  349; 

Eep.  401;   Montpelier  MilUng  Co.  v.  32  Stat.  L.  388. 

City  of  Montpelier,  19  Idaho  212,  113  For  full  text  of  Act,  see  Sec.  1244. 

Pac.  Eep.  741;   Benninghoff  v.  Town  iTKnowles    v.     New    Sweden    Irr. 

of  Palisade,  48  Colo.  64,  108  Pae.  Eep.  Dist.,  16  Idaho  217,  101  Pac.  Eep.  81. 

983;    State   ex  ret   Shropshire  v.  Su-  For    irrigation    districts,    see    Sees. 

perior  Court,  51  Wash.   386,  99  Pae.  1386  et  seq. 

Eep.    3,   where   it   was   held   that   al-  l  For  the  Western  States  adhering 

though  the  supplying  of  pure  water  by  to  the  doctrine  of  riparian  rights,  see 

a  corporation  to  the  inhabitants  of  a  Sec.  507. 

city  or  town  was  a  public  use,  within  2  That  riparian  rights  are  property 

the  law  of  eminent  domain,  the  cor-  rights,  see  Sees.  450-456. 

poration  must  show  before  eondemna-  8  See  Sees.  1068,  1069. 

tion  would  lie  that  they  have  obtained 
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a  very  high  order.*  Were  this  not  so,  the  development  and  cultiva- 
tion of  the  arid  lands  in  these  States  would  be  greatly  retarded.  It 
is  therefore  provided  by  the  statutes  of  a  number  of  these  States, 
which  are  upheld  by  their  courts,  that  the  rights  of  riparian  owners 
in  the  waters  of  a  stream  may  be  taken  under  the  power  of  eminent 
domain  by  others  for  agricultural  and  other  public  uses.^  As  said 
by  the  "Washington  Court:  "If  such  rights  may  be  conveyed,  we 
see  no  reason  why  they  may  not,  under  the  right  of  eminent  domain, 
be  condemned  when  necessary  for  public  use,  without  the  appropria- 
tion of  the  land  itself. ' '  ^ 


*  For  the  statutes  of  the  various 
States  providing  for  the  condemna- 
tion of  water  rights,  see  Part  XIV. 

5  In  Nebraska  it  was  held  in  the 
leading  case  upon  the  subject  that 
corporations  organized  under  the  dis- 
trict irrigation  law  were  expressly  au- 
thorized to  condemn  ' '  the  riparian  pro- 
prietor's  right  to  the  use  of  the  water" 
of  a  natural  stream,  when  found  nec- 
essary, for  irrigation  purposes,  the  de- 
velopment of  a  system  of  irrigation 
being  a  work  of  internal  improvement. 
Crawford  Co.  v.  Hathaway  (Hall),  67 
Neb.  325,  93  N.  "W.  Kep.  781,  60  L. 
E.  A.  889,  108  Am.  St.  Eep.  647. 
The  Court  said:  "Water  for  irri- 
gation canals  contemplated  by  the  Act 
is  absolutely  indispensable  for  the  suc- 
cessful prosecution  of  the  enterprise. 
In  fact,  water  to  flow  in  the  ditches 
to  be  constructed  for  the  purpose  of 
irrigating  the  soil  for  the  production 
of  crops  was  the  overshadowing  and 
all  controlling  factor,  without  which 
the  law,  so  far  as  promoting  the  pub- 
lic welfare,  would  be  but  a  hollow 
mockery,  suggestive  of  a  highly  ab- 
surd situation — an  anomalous  condi- 
tion of  affairs." 

See,  also,  Paxton  etc.  Irr.  Co.  v. 
Farmers'  etc.  Co.,  45  Neb.  884,  64 
N.  W.  Eep.  343,  29  L.  E.  A.  853,  50 
Am.  St.  Eep.  585;  Alfalfa  Irr.  Dist. 
V.  CoIUns,  46  Neb.  411,  64  N.  W.  Eep. 


1086;  Lux  v.  Haggin,  69  Cal.  255, 
4  Pae.  Eep.  919,  10  Pac.  Eep.  674; 
Umatilla  Irr.  Co.  v.  Barnhart,  22  Ore. 
389,  30  Pac.  Eep.  37;  McGhee  Irr.  D. 
Co.  V.  Hudson,  85  Tex.  587,  22  S.  W. 
Eep.  398;  Id.,  28  S.  W.  Eep.  967; 
St.  Helena  W.  Co.  v.  Forbes,  62  Cal. 
182,  45  Am.  Eep.  659;  Hercules  W. 
Co.  V.  Fernandes,  5  Cal.  App.  726, 
91  Pae.  Eep.  401;  McCook  etc.  Co.  v. 
Crews,  70  Neb.  115,  102  N.  W.  Eep. 
249;  Cline  v.  Stock,  71  Neb.  70,  102 
N.  W.  Eep.  265,  98  N.  W.  Eep.  454; 
Long  Island  etc.  Co.  v.  City  of  Brook- 
lyn, 166  U.  S.  685,  41  L.  Ed.  1165,  17 
Sup.  Ct.  Eep.  718;  Northern  Light 
&  Pr.  Co.  V.  Stacher,  13  Cal.  App.  404, 
109  Pae.  Eep.  896 ;  Grande  Eonde  etc. 
Co.  V.  Drake,  46  Ore.  243,  78  Pae. 
Eep.  1031;  City  of  New  Whatcom  v. 
Fairhaven  etc.  Co.,  24  Wash.  493,  64 
Pac.  Eep.  735,  34  L.  E.  A.  190;  Em- 
poria V.  Soden,  25  Kan.  588,  37  Am. 
Eep.  265;  Duckworth  v.  Watsou- 
ville  etc.  Co.,  150  Cal.  520,  89  Pac. 
Eep.  338;  Id.,  158  Cal.  206,  110  Pac. 
Eep.  927 ;  Bingham  v.  Port  Arthur  etc. 
Co.,  100  Tex.  192,  97  S.  W.  Eep.  686, 
13  L.  E.  A.,  N.  S.,  656;  Spokane  etc. 
Co.  V.  Arthur  Jones  Co.,  53  Wash.  37, 
101  Pac.  Eep.  515. 

6  State  ex  rel.  Burrows  v.  Superior 
Court,  48  Wash.  277,  93  Pac.  Eep.  423, 
17  L.  E.  A.,  N.  S.,  1005,  125  Am.  St. 
Eep.  927. 
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As  the  power  to  exercise  the  right  of  eminent  domain  for  the  con- 
demnation of  riparian  owners'  right  to  the  use  of  the  water  flowing 
by  or  through  their  lands  is  one  granted  by  statute  only,  any  limita- 
tion or  restriction  to  the  exercise  of  the  right  fixed  by  the  legislature 
is  conclusive  and  must  be  followed.  This  may  be  illustrated  by  the 
statute  upon  the  subject  in  the  State  of  Washington,'^  wherein  it  is 
provided  that  the  right  to  condemn  the  use  of  water  shall  not  extend 
further  than  to  the  riparian  rifhts  of  persons  to  the  natural  flow  of 
water  through  lands  on  streams,  and  is  not  intended  to  allow  the 
taking  of  water  from  any  person  that  is  used  by  the  person  himself 
or  that  is  needed  for  that  purpose.  It  was  held  by  the  Court  that 
the  word  "needed"  as  so  used  meant  water  necessary  to  irrigate  his 
land  which  he  has  under  cultivation  at  the  time  his  rights  are  sought 
to  be  condemned,  or  which  he  intends  to  and  will  place  under  irriga- 
tion within  a  reasonable  time  and  that  as  to  such  water  no  con- 
demnation could  be  had. 8 

The  riparian  owner's  right  to  the  use  of  the  water  itself  can  be 
condemned  separate  and  apart  from  any  land,  although  an  action 
for  the  condemnation  of  the  water  may  be  joined  with  an  action  to 
condemn  land  for  a  right  of  way.^ 

§  1089.  Riparian  rights — Parties  defendant — ^Difficulties  en- 
countered in  condemnation  suits. — The  condemnation  of  a  water 
right  acquired  by  appropriation,  where  a  certain  appropriator  has 

See,  also.   Northern  Light  etc.  Co.  1  Ball.  Ann.  Codes,  Sec.  4156. 

V.  Stacher,  13  Cal.  App.  404,  109  Pac.  8  State  ex  rel.  Liberty  Lake  Irr.  Co. 

Eep.  896;  Clear  Creek  W.  Co.  v.  Glade-  v.  Superior  Court,  47  Wash.  310,  91 

ville  Imp.  Co.,  107  Va,  278,  58  S.  W.  Pac.  Eep.  968. 

Eep.  586;  Watauga  W.  Co.  v.  Scott,  See,  also,  State  ex  rel.  Kettle  Falls 

111   Tenn.   321,   76   S.   W.  Eep.   888;  etc.  Co.  v.  Superior  Court,  46  Wash. 

Hatch  V.  Taeoma  etc.  E.  Co.,  6  Wash.  500,  90  Pac.  Eep.  650;   Nesalhous  v. 

1,  32  Pac.  Eep.  1063;  New  Whatcom  Walker,  45  Wash.  621,  88  Pac.  Eep. 

V.  Fairhaven  Land  Co.,  24  Wash.  493,  1032;    Grande    Eonde    Elee.    Co.    v. 

64  Pac.  Eep.  735,  54  L.  E.  A.  190;  Drake,    46    Ore.    243,    78    Pac.    Eep. 

State  ex  rel.  Smith  v.  Superior  Court,  1031. 

26  Wash.  278,  66  Pac.  Eep.  385;  Se-  9  For  the  condemnation  of  land  for 

attle  Transfer  Co.  v.  Seattle,  27  Wash,  rights  of  way,  see  Sees.  1065-1085. 

520,  68  Pac.  Eep.  90;   State    ex    rel.  See,  also,  Bigelow  v.  Draper,  6  N. 

Smith   V.    Superior   Court,    30    Wash.  D.  152,  69  N.  W.  Eep.  570;  St.  Helena 

219,  70  Pac.  Eep.  484;  Lewis  on  Emi-  W.  Co.  v.  Forbes,  62  Cal.  182,  45  Am. 

nent  Domain,  2d  Ed.,  Sec.  56.  St.  Eep.  659. 
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acquired  the  right  to  the  use  of  a  certain  amount  of  the  water  of  a 
stream,  is  a  simple  matter  as  far  as  the  parties  defendant  are  con- 
cerned, as  compared  with  the  condemnation  of  riparian  rights. 
There  the  suit  may  be  brought  against  the  defendant,  or  defendants, 
who  are  the  owners  of  definite  water  rights,  which  are  sought  to  be 
acquired  by  the  proceedings.^  But,  upon  the  other  hand,  as  the 
rights  of  all  the  riparian  proprietors  upon  a  certain  stream  are  equal 
or  correlative,^  and  one  riparian  owner  has  only  the  right  to  the 
use  of  a  reasonable  amount  of  water  naturally  flowing  in  the  stream 
for  riparian  lands,  and  then  only  when  it  does  not  materially  injure 
the  rights  of  the  other  proprietors,  the  question  of  parties  defend- 
ant, in  condemnation  proceedings  of  riparian  rights,  becomes  an 
important  subject  in  this  discussion.  Under  the  common  law  rule, 
riparian  rights  are  as  much  property  rights  as  the  soil  adjoining  the 
river,  or  other  body  of  water,  on  which  the  rights  are  claimed.* 
Therefore,  being  property  rights  they  can  not  be  acquired  against 
the  will  of  their  owners,  under  the  constitutional  guaranties  hereto- 
fore discussed,  except  for  a  public  use  upon  due  process  of  law,  and 
only  then  when  just  compensation  is  paid.  Upon  the  smaller 
streams,  which  flow  entirely  within  a  certain  jurisdiction,  the  matter 
is  not  a  difficult  one,  as  all  the  riparian  owners  upon  the  stream  may 
be  joined  as  parties  defendant,  and  be  served  with  process  or  other 
legal  notice  provided  by  the  statute  of  the  State  wherein  the  suit  is 
brought,  and  thus  be  all  brought  into  court  or  the  other  tribunal 
provided  for,  their  rights  determined,  and  the  damages  for  the  tak- 

1  For  the  procedure  in  eminent  do-  See,  also,  Gardner  v.  Newburg,  2 
main,  see  Sees.  1092-1097.  Johns.  Ch.  162,  7  Am.  Dee.  526,  where 

2  See  Sees.  483-497.  Chancellor  Kent  said:     "A  right  to 

3  ' '  These  riparian  rights,  founded  on  a  stream  of  water  is  as  sacred  as  a 
the  common  law,  are  property,  and  are  right  to  the  soil  over  which  it  flows, 
valuable,  and  while  they  must  be  en-  It  is  a  part  of  the  freehold,  of  which 
joyed  in  the  due  subjection  to  the  no  man  can  be  disseized  but  by  a  law- 
rights  of  the  public,  they  can  not  be  ful  judgment  of  his  peers,  or  by  due 
abridged  or  capriciously  destroyed  or  process  of  law." 

impaired.     They  are  rights  of  which.  See,  also,  Diedrick  v.  Northwestern 

when  once  vested,  the  owner  can  only  etc.    R.    Co.,    42    Wis.    248,    24    Am. 

be   deprived   in   accordance   with   the  Rep.  329;  Id.,  47  Wis.  662,  3  N.  W. 

law    of    the   land,    and,   if    necessary  Rep.  749;  Kingsland  v.  New  York,  35 

that  they  be  taken  for  a  public  use,  Hun,  458. 

upon  due  compensation. ' '     Baltimore  See,  also,  for  riparian  rights,  Chaps, 

etc.  R.  Co.  V.  Chase,  43  Md.  23.  21-28,  Sees.  450-551. 


1958  EIGHTS   ACQUIRED    BY   EMINENT    DOMAIN. 

ing  assessed.  But,  where  the  stream  is  large  and  the  riparian  pro- 
prietors are  many  and  the  stream  flows  thrpugh  different  jurisdic- 
tions, the  question  is,  by  no  means,  an  easy  one,  as  to  how  all  those 
having  property  rights  in  the  natural  flow  of  the  stream  are  to  be 
brought  into  court  and  have  their  rights  adjudicated,  and  the  taking 
of  the  rights  permitted,  without  a  violation  of  the  constitutional 
provisions.  And,  besides,  if  this  can  be  done,  it  is  a  vastly  expensive 
proceeding.  As  a  general  rulg,  all  persons  who  have  any  proprie- 
tary interest  in  the  property  taken,  or  proposed  to  be  taken,  should 
be  made  parties  defendant  to  the  proceedings  and  also  all  other  per- 
sons, if  any,  who  are  required  to  be  made  parties  by  statute.  And 
by  proprietary  interest  is  meant  any  interest  which  is  recognized 
as  property  by  the  laws  of  the  State,  where  the  taking  is  sought.* 
And  not  only  must  the  owners  of  the  record  title  to  the  property 
in  question  be  made  parties  defendant,  but,  in  some  jurisdictions, 
the  husband  and  wife  must  be  made  parties,  also  mortgagees,  judg- 
ment creditors,  and  other  lien  holders,  life  tenants,  lessees,  and  re- 
versioners, tenants  in  common,  and  joint  tenants,  towns,  cities,  and 
other  municipal  corporations ;  infants  should  be  brought  in  by  their 
legally  appointed  guardians,  or  a  guardian  ad  litem  should  be  ap- 
pointed by  the  Court;  in  fact,  any  person  or  corporation  having  a 
property  interest  in  the  rights  sought  to  be  condemned  must  be 
made  parties  defendant  in  the  proceedings ;  and,  not  only  this,  they 
must  be  served  by  legal  notice  of  the  proceedings  in  accordance  with 
the  provisions  of  the  statute.  Otherwise  there  would  be  a  taking  of 
property  without  due  process  of  law  and  in  violation  of  the  constitu- 
tional guaranties.  All  these  questions  which  are  liable  to  arise  in 
actions  to  condemn  riparian  rights,  on  large  streams  with  numerous 
riparian  owners,  by  large  enterprises,  where  the  rights  of  the  ripa- 
rian owners  would  be  materially  injured  by  the  taking,  are  practi- 
cally prohibitive  against  the  bringing  of  such  actions,  although  the 
abstract  right  to  condemn  such  property  may  be  given  by  the 
statute.^ 

4  Lewis  on  Em.  Domain,  3d  Ed.,  Sec.  large,  the  proceedings  to  condemn 
516.  their  respective  rights  and  compensate 

5  "  It  would  seem,  however,  that  in  each  for  his  injury  or  loss  would  be 
instances  where  the  stream  system  is  of  such  magnitude  and  so  expensive 
of  considerable  size  and  the  number  as  to  practically  bar  the  appropriator 
of  riparian  proprietors  who  will  be  from  attempting  it."  Mills'  Irr. 
affected  by    diversion    of    water    is  Manual,  1907,  p.  276. 
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Upon  the  question  of  jurisdiction  referred  to  above,  the  constitu- 
tion and  statutes  must  be  followed  as  to  where  the  action  may  be 
brought.®  But  where  the  right  sought  to  be  acquired  is  in  two  or 
more  counties  of  the  same  State,  the  rule  generally  is  that  the  action 
may  be  brought  in  either  countyJ  "Where  the  works  producing  th' 
injury  are  in  one  State,  and  the  property  damaged  in  another,  it  ia 
held  that  an  action  for  redress  may  be  brought  in  either  State.* 
But  the  courts  of  one  State  have  no  jurisdiction  to  try  the  rights 
of  or  to  condemn  property  situated  in  another  State.^ 


§  1090.  Riparian  rights — Modem  tendencies — Due  process  of 
law  and  just  compensation  in  other  than  condemnation  suits. — In 
the  arid  States  of  the  West,  adhering  to  the  common  law,^  there  is 


See,  also,  Wiel  on  Water  Eights  in 
the  Western  States,  2d  Ed.,  Sec.  339. 

To  secure  the  condemnation  of  all 
the  riparian  rights  upon  a  certain 
stream,  all  riparian  owners  upon  such 
stream  must  be  made  parties  to  the 
action,  and  not  merely  those  above  or 
below  the  point  of  diversion.  In  re 
Board  of  Water  Supply,  58  Misc.  Eep. 
581,  109  N.  Y.  Supp.  1036. 

6  For  jurisdiction  of  courts,  see 
Chaps.  78-83. 

T  City  of  Helena  v.  Eogan,  26  Mont. 
452,  68  Pae.  Eep.  798,  27  Mont.  135, 
69  Pac.  Eep.  709;  Deseret  Irr.  Co.  v. 
Molntyre,  16  Utah  398,  52  Pae.  Eep. 
628;  Postal  Tel.  Cable  Co.  v.  Oregon 
etc.  E.  Co.,  23  Utah  474,  65  Pac.  Eep. 
735,  90  Am.  St.  Eep.  705. 

In  California,  under  the  Code  of 
Civil  Procedure,  Section  392,  subdi- 
vision 1,  requiring  actions  for  injuries 
to  real  property  to  be  tried  in  the 
county  where  the  real  estate  is  situ- 
ated, the  suit  may  be  brought  in  any 
county,  although  the  property  injured 
is  situated  in  another  county.  The 
Court  thus  acquired  jurisdiction  to  try 
the  cause  unless  the  defendant  applied 
for  its  transfer  for  trial  to  the  county 
where   the  real  property  is   situated. 


Miller  &  Lux  v.  Madera  etc.  Co.,  155 
Cal.  59,  99  Pae.  Eep.  502,  22  L.  E.  A., 
N.  S.,  391. 

Again  it  is  held  in  California  that 
a  ditch  company  incorporated  in  one 
county  can  not  maintain  an  action  to 
condemn  lands  in  another  county  in 
connection  with  water  rights  claimed 
therein,  where  the  ownership  of  such 
property  is  the  issue  in  the  case,  with- 
out first  filing  a  copy  of  its  articles 
of  incorporation  in  such  county.  Emi- 
grant D.  Co.  V.  Webber,  108  Cal.  88, 
40  Pac.  Eep.  1061. 

8  Little  V.  Chicago  etc.  E.  Co.,  65 
Minn.  48,  67  N.  W.  Eep.  846,  33  L.  E. 
A.  423,  60  Am.  St.  Eep.  421 ;  Howell  v. 
Johnson,  89  Fed.  Eep.  556;  West  v. 
Octoraro'W.  Co.,  159  Fed.  Eep.  528; 
Kansas  v.  Colorado,  206  U.  S.  46,  51 
L.  Ed.  956,  27  Sup.  Ct,  Eep.  665. 

See,  also,  for  interstate  waters.  Sees. 
1221-1234. 

9  0etoraro  W.  Co.,  5  Pa.  Dist.  Ct. 
767;  Conant  v.  Deep  Cr.  Irr.  Co.,  23 
Utah  627,  66  Pae.  Eep.  188,  90  Am. 
St.  Eep.  721;  Carpenter  v.  Strange 
141  U.  S.  87,  35  L.  Ed.  640,  11  Sup. 
Ct.  Eep.  960. 

1  For  these  States,  see  Sec.  507. 


1960  EIGHTS   ACQUIRED    BY   EMINENT   DOMAIN. 

a  commendable  modern  tendency  upon  the  part  of  the  legislatures, 
and  the  courts  as  far  as  possible,  owing  to  the  peculiar  arid  condi- 
tions of  this  part  of  the  country,  to  still  further  modify  the  old 
common  law  rule  governing  waters.^  This  is  especially  true  as  to 
the  granting  of  rights  for  the  irrigation  of  lands  as  against  what 
may  be  called  the  "unused"  rights  of  riparian  proprietors,  by  not 
compelling  those  seeking  the  right  to  submit  to  the  difficulties  at- 
tendant upon  an  action  to  condtmn  riparian  rights,  by  permitting 
the  taking  of  the  waters  and  then  allowing  those  riparian  proprie- 
tors whose  rights  are  materially  injured  to  rely  upon  their  actions 
for  damages,  or  if  there  has  been  "a  more  substantial  injhry,"  to. 
maintain  actions  for  injunction.  In  a  previous  portion  of  this  work, 
we  discussed  the  modern  rule  as  to  the  rights  of  the  riparian  pro- 
prietors to  the  "undiminished  flow,"  where  a  large  portion  of  the 
waters  of  the  natural  streams  was  unused  by  the  riparian  proprie- 
tors, except  as  it  might  incidentally  benefit  their  lands  by  flowing 
past  them.3 

We  will  still  further  discuss  the  question  when  we  come  to  the 
subject  of  the  granting  of  injunctions  upon  behalf  of  riparian  pro- 
prietors as  against  the  appropriators  of  the  water  for  beneficial  pur- 
poses.* Although,  under  the  constitutional  guaranties,  private 
property  can  not  be  taken  except  for  a  public  use  upon  due  process 
of  law  and  upon  the  payment  of  just  compensation;  and,  as  the 
right  of  riparian  proprietors  to  the  natural  flow  of  the  stream  is 
a  property  right  of  which  he  can  not  be  devested  except  under  these 
conditions,  still  there  are  other  methods  by  which  this  property  of 
another  may  be  taken,  and  these  conditions  met,  than  by  the  special 
proceedings  in  condemnation.  That  the  taking  of  riparian  rights 
to  the  natural  flow  of  the  water  of  a  stream  by  persons  or  corpora- 
tions for  the  irrigation  of  land,  which  otherwise  would  be  barren,  is 
a  public  use  of  the  highest  order,  is  unquestioned;  therefore,  that 

2  For  modifications  of  the  common  See  Kansas  v.  Colorado,  206  V.  S. 
law,  see  Sees.  508-513.                                46,  51  L.  Ed.  956,  27  Sup.  Ct.  Eep. 

For  irrigation  as  a  riparian  right,  655. 

see  Sees.  498-525.  See,  also,  the  exceedingly  well  rea- 

3  For  undiminished  flow,  see  Sec.  soned  opinion  by  King,  J.,  in  the  case 
549.  of  Hough  V.  Porter,  51  Ore.  318,  98 

4  For  injunctions  as  against  appro-  Pac.  Eep.  1083,  95  Pao.  Eep.  732,  102 
piiators,  see  Chap.  81.  Pac.  Eep.  728. 
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subject  need  not  be  further  discussed  here.^  But  the  taking  for 
this  purpose  may  be  by  the  actual  diversion  of  the  water  of  the 
stream,  originating  in  trespass,  if  you  will,  and  still  the  riparian 
owners  whose  rights  were  injured  would  be  entitled  to  their  reme- 
dies at  law  for  damages,  or  in  equity  for  an  injunction,  should  the 
facts  in  any  case  warrant  either  remedy,  and  thus  the  other  consti- 
tutional conditions  would  be  complied  with,  both  as  to  just  com- 
pensation and  due  process  of  law.  And  so  the  courts  of  some  of 
these  common  law  States  hold,  especially  in  Nebraska  and  Califor- 
nia, with  Oregon  leaning  in  that  direction.  In  a  leading  case  in 
Nebraska  ^  it  was  held  that,  where  an  appropriator  had  acquired. a 
valid  right  to  the  use  of  water,  not  theretofore  actually  used  by  the 
riparian  proprietors,  under  the  laws  governing  the  taking  and  use 
of  water  for  purposes  of  irrigation,  equity  will  restrain  an  upper 
riparian  owner  from  subsequently  diverting  water,  without  requir- 
ing the  appropriator  to  institute  proceedings  to  condemn  the  rights 
under  the  common  law  of  all  riparian  owners  to  the  reasonable  use 
of  water  flowing  in  the  stream.  And,  in  a  still  earlier  case,'^  it  was 
held  that  where  the  appropriation  was  made  in  accordance  with  the 
statute,  a  riparian  proprietor  whose  property  rights  are  appropri- 
ated or  impaired  is  entitled  to  compensation  for  the  injuries  actually 
sustained,  to  be  recovered  in  a  suitable  action  instituted  for  that 
purpose.8 

The  Supreme  Court  of  California,  in  the  more  recent  cases  holds 
practically  to  the  same  rule  that  in  order  to  acquire  property  rights 
of  riparian  owners  to  the  natural  flow  of  a  stream,  it  is  not  neces- 
sary to  bring  condemnation  proceedings,  but  that  where  the  rights 
of  the  public  are  involved  in  a  suit  to  enjoin  the  abstraction  of  the 
waters  of  a  stream,  or  subterranean  waters,  for  a  beneficial  use  at  a 
distance,  the  court  can  arrive  in  terms  of  money  at  the  loss  which  the 

6  See  Sees.  1068,  1069.  McCook   Irr.   Co.   v.   Crews,   70   Neb. 

6  McCook  irr.  etc.  Co.  v.  Crews,  70  109,  96  N.  W.  Eep.  996,  it  was  held 
Neb.  115,  102  N.  W.  Eep.  249.  that   the  plaintiff  appropriator  could 

7  Crawford  Co.  v.  Hathaway  (Hall),  properly  bring  an  action  in  equity  to 
67  Neb.  325,  93  N.  W.  Eep.  781,  60  L.  determine  the  rights  of  all  the  claim- 
E.  A.  889,  108  Am.  St.  Eep.  647.  ants  to  the  use  of  the  water  of  the 

8  See,  also,  Cline  v.  Stock,  71  Neb.  stream,  and  to  quiet  its  title  thereto, 
70,  98  N.  W.  Eep.  454,  102  N.  W.  and  in  which  damages  to  riparian 
Eep.  265.  rights  might  be  ascertained,  and  due 

In  a  former  hearing  of  the  ease  of      compensation  awarded. 
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proprietors  sustained,  and  an  absolute  injunction  should  not  be 
granted,  but  the  proceedings  wiU  be  regarded  as  one  to  secure  com- 
pensation to  the  land  owners  for  their  injury ;  but  that  an  injunction 
might  be  granted  conditional  merely  upon  the  failure  of  the  defend- 
ant to  make  good  the  damage  thus  allowed.  "Such  an  action,  if 
successful,  should  be  regarded  in  its  nature  as  the  reverse  of  an 
action  in  condemnation.  The  defendant  in  effect  would  be  held  to 
be  damaging  private  property  without  just  compensation  first  made 
to  the  owner,  and,  failing  to  make  such  compensation,  should  be 
enjoined  from  further  damage."®  The  rights  of  those  who  had 
taken  the  water  as  against  the  rights  of  riparian  proprietors  were 
decided  upon  different  principles  of  law  in  the  cases  referred  to  in 
Nebraska  and  the  cases  in  California.  In  the  Nebraska  cases,  it  was 
held  that  the  appropriator  had  acquired  the  right  to  the  use  of  the 
water  by  complying  with  the  statutory  provisions,  while  in  Califor- 
nia it  was  held  that  they  had  acquired  the  right  as  against  the 
owners  by  estoppel,  ^o  But  the  only  point  which  we  wish  to  make 
here,  is  that  the  rights,  bet  ween  the  different  parties,  where  water  is 
taken  and  claimed  by  riparian  proprietors,  may  be  adjudicated,  and 
the  damages  assessed  therefor,  in  suits  other  than  by  the  special  pro- 
ceedings in  condemnation.  But  in  cases  of  this  nature,  it  falls  upon 
the  party  claiming  to  be  injured  to  bring  the  action,  but  the  ultimate 
results  are  the  same  as  though  the  action  had  been  brought  by  the 
party  seeking  to  secure  the  right.  As  against  the  "unused"  portion 
of  the  waters  flowing  by  the  lands  of  a  riparian  owner,  that  is  to 
say,  the  portion  of  the  water  of  a  stream,  which  is  not  in  fact  at  the 
time  the  claim  is  made  being  actually  put  to  some  beneficial  use  by 
the  riparian  owners,  other  than  merely  being  permitted  to  flow  in 

9  Newport  v.  Temeseal  etc.  Co.,  149  eiple  contended  for  and  sustained  by 

Cal.  531,   87  Pae.  Kep.  372,  6  L.  E.  the  cases  cited  and  others  is  unques- 

A.,  N.  S.,  1098.  tionably    correct."     But    the    Court 

See,  also,  Katz  v.  Walkinshaw,  141  held  that  the  facts  in  the  case  at  bar 

Cal.   116,  70  Pae.  Eep.   663,  74  Pae.  did  not  warrant  their  application. 

Eep.   766,   64  L.  E.   A.   236,  99  Am.  See,  also,  Verdugo  W.  Co.  v.  Ver- 

St.  Eep.  35.  dugo,  152  Cal.  655,  93  Pae.  Eep.  1021 ; 

See,  also,  the  case  of  Miller  &  Lux.  Miocene  etc.  Co.  v.  Jaeobsen,  146  Fed. 

V.  Madera  ete.  Co.,  155  Cal.  59,  99  Pae.  Bep.  680,  77  C.  C.  A.  106. 

Eep.  502,  22  L.  E.  A.,  N.  S.,  391,  where  lo  For  the  doctrine  of  estoppel,  see 

the  Court,  referring  to  the  ruling  in  Sees.  1121-1128. 
the  above  cases  cited,  said :    ' '  The  prin- 
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the  natural  channel  by  their  lands,  where  the  constitution  or  statute 
of  a  State  does  not  prohibit  this  mode  of  procedure,  it  is  much 
more  equitable  to  have  these  matters  adjudicated  in  actions 
brought  by  those  claiming  to  be  injured  by  the  diversion,  than 
to  compel  the  party  seeking  the  right  to  bring  an  action  to  condemn 
the  right  against  all  those  riparian  owners  who  may  have  an  interest 
by  virtue  of  their  common  law  rights  to  the  flow  of  the  waters  of 
a  stream,  whether  those  waters  were  put  to  any  beneficial  use  or 
not. 

§  1091.  Riparian  rights — Just  compensation — ^Measure  of  dam- 
ages.— If  there  is  a  taking  of  a  riparian  right  to  the  natural  flow 
©f  a  stream,  in  those  States  where  it  is  recognized  by  the  authorities 
as  a  property  right,  just  compensation  must  be  paid  therefor ;  other- 
wise there  would  be  a  violation  of  the  constitutional  guaranties. 
Therefore,  no  matter  what  the  mode  of  procedure  in  acquiring  the 
riparian  rights  of  another  by  virtue  of  the  power  of  eminent  domain, 
whether  it  be  by  direct  action  in  special  condemnation  proceedings 
against  the  riparian  owners  upon  a  certain  stream,  or,  whether  it 
be  an  action  brought  by  the  riparian  owner  against  the  party  di- 
verting the  water  for  damages,  or  for  any  injunction  protecting  his 
right,  and  it  should  be  decided  by  the  Court  that  the  condemner 
would  be  entitled  to  the  water  which  was  the  property  of  another, 
upon  the  payment  of  just  compensation,  the  damages  for  the  taking 
must  be  assessed  and  the  payment  made  by  the  claimant.^ 

The  measure  of  the  damages  which  should  be  allowed,  where 
riparian  rights  are  sought  to  be  condemned,  is  the  depreciation  in 
the  value  of  the  whole  riparian  tract  by  reason  of  the  taking.  The 
estimate  should  be  based  upon  the  value  of  the  property  immediately 
before  the  taking  and  what  it  would  be  worth  after  the  taking  had 
been  made.     The  difference,  if  any,  is  the  loss  actually  sustained, 

1  See  previous  section,  No.  1090.  pose.     McCook  Irr.  etc.  Co.  v.  Crews, 

In  making  appropriations  of  water  70  Neb.  115,  102  N.  W.  Eep.  249;  Id., 

as  contemplated  by  the  Irrigation  Act  70  Neb.  109,  96  N.  W.  Eep.  996. 

of  1895,  a  riparian  owner  whose  prop-  See,   also,  Crawford  Co.   v.   Hatha- 

erty   rights   are   appropriated   or   im-  way   (Hall),  67  Neb.  325,  93  N.  W. 

paired  is  entitled  to  compensation  for  Eep.  781,  60  L.  E.  A.  889,  108  Am. 

the  injuries  actually  sustained  to  be  St.  Eep.  647;  Lux  v.  Haggin,  69  Cal. 

recovered    in    a    suitable    action    or  255,  4  Pac.  Eep.  919,  10  Pao.  Eep. 

proceedings   instituted   for   that  pur-  647. 
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and  therefore  the  proper  measure  of  damages.^  As  a  riparian  right 
is  a  property  right,  whether  it  is  used  or  not,  the  courts  of  the 
various  jurisdictions  differ  somewhat  as  to  the  assessment  of.  dam- 
ages where  the  water  is  not  being  put  to  actual  use  by  the  riparian 
proprietors.  The  rule  in  California  seems  to  be  that  the  right  to 
the  future  use  of  the  water  should  be  considered,^  while  in  Nebraska, 
where  the  riparian  proprietors  were  possessed  of  the  naked  right  to 
a  reasonable  use  of  the  waters  di  a  stream,  yet  where  such  right  was 
not  coupled  with  an  actual  diversion  or  application  of  such  waters 
to  some  beneficial  use,  the  measure  of  damages  for  future  use,  de- 
feated by  the  taking,  can  not  be  considered.  And,  also,  in  a  recent 
case  it  was  held  that  the  riparian  owner  could  not  be  permitted  to 
enhance  his  damages  and  be  entitled  to  greater  compensation  by 
reason  of  his  added  expenditures  in  the  construction  of  ditches  for 
irrigation  of  his  riparian  lands  subsequently  to  the  time  of  the 
taMng.* 

In  view  of  the  great  need  for  water  in  this  arid  country  none  of 


2  Lee  V.  Springfield  W.  Co.,  176  Pa. 
223,  35  Atl.  Eep.  184;  City  of  Syra- 
cuse V.  Stacey,  169  N.  Y.  231,  62  N. 
E.  Eep.  354. 

The  measure  of  damages  for  con- 
demnation of  a,  riparian  owner's  wa- 
ter rights  is  the  depreciation  in  the 
value  of  the  whole  tract  of  land  adja- 
cent to  the  stream,  depending  as  well 
on  the  depth  of  the  land  as  its  front- 
age on  the  stream.  Hercules  W.  Co.  v. 
Fernandez,  5  Cal.  App.  726,  91  Pae. 
Eep.  401. 

3  Lux  V.  Haggin,  69  Cal.  255,  4  Pao. 
Eep.  919,  10  Pac.  Eep.  674. 

4  McCook  Irr.  etc.  Co.  v.  Crews,  70 
Neb.  115,  102  N.  W.  Eep.  249,  where 
the  Court  said:  "The  defendants 
(the  riparian  owners)  in  the  case  at 
bar  constructed  their  ditches  with  the 
full  knowledge  of  the  plaintiff's  su- 
perior rights  as  an  appropriator,  and, 
in  equity  and  good  conscience,  ought 
not  to  be  permitted  to  add  this  in- 
creased expense  to  the  compensation 
to  which  they  might  be  found  entitled, 


as  riparian  owners,  for  damages  to 
their  riparian  estate.  If  this  were  a 
case  where  the  riparian  owner  had 
actually  diverted  water  to  irrigate  ri- 
parian lands  before  the  rights  of  the 
appropriator  had  attached,  the  case 
presented  would  be  entirely  different; 
and  it  could  hardly  be  doubted  that 
the  appropriator  would,  in  equity,  be 
compelled  to  make  due  compensation 
before  a  Court  would  restrain  the  fur- 
ther diversion  and  use  of  such  water 
by  such  riparian  owner." 

In  a  previous  hearing  of  the  same 
case,  70  Neb.  109,  96  N.  W.  Eep.  996, 
the  Court  held  that  under  the  circum- 
stances of  the  case  the  injury  of  the 
riparian  owners  by  reason  of  the  tak- 
ing of  the  water  by  an  irrigation 
enterprise  "is  nominal  only." 

See,  also,  Crawford  v.  Hathaway 
(Hall),  67  Neb.  325,  93  N.  W.  Eep. 
781,  60  L.  E.  A.  889,  108  Am.  St. 
Eep.  647;  Cline  v.  Stock,  71  Neb.  70, 
98  N.  W.  Eep.  454,  102  N.  W.  Eep. 
265. 
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it  should  be  permitted  to  run  to  waste  by  riparian  proprietors  or 
others.  Therefore,  where  a  riparian  proprietor  claims  his  right  to 
maintain  the  undiminished  flow  of  the  water  of  a  natural  stream, 
without  other  use,  others  should  be  permitted  to  acquire  the  right  to 
the  use  of  the  water  in  order  that  the  greatest  good  might  be  done  to 
the  greatest  number.  And  in  those  States  which  adhere  to  the  com- 
mon law  of  riparian  rights,  it  is  true  that  in  all  jurisdictions  these 
rights  should  be  condemned  for  public  uses,  and  the  measure  of  dam- 
ages should  be  based  upon  the  present  use  that  is  being  made  by  a 
riparian  proprietor,  and  not  upon  some  vague,  uncertain  scheme  for 
the  use  of  the  water  in  the  future.^ 

§  1092.  Actions  for  condemnation — General  procedure  and 
practice. — The  form  of  procedure  in  actions  to  condemn  rights  dis- 
cussed in  the  previous  sections  of  this  chapter  differs  in  the  various 
States,  the  same  being  largely  regulated  by  statute.  In  the  most 
of  the  States  a  special  procedure  for  actions  of  this  nature  is  pro- 
vided, and  the  general  code  of  civil  procedure  does  not  apply.  ^  In 
most  jurisdictions  there  are  provisions  that,  after  the  complaint  has 
been  filed,  the  court  or  jtidge  may,  upon  a  proper  showing  that  the 
necessity  exists  for  the  condemnation,  upon  motion,  grant  an  order 
that  the  plaintiff  take  possession  of  the  premises,  upon  filing  a  bond 
conditioned  to  pay  the  adjudged  value  of  the  premises  and  all  dam- 
ages in  case  the  property  is  condemned  and  to  pay  all  damages  aris- 
ing from  the  occupation  before  judgment,  in  case  the  property  is 
not  condemned,  and  all  costs  adjudged  to  the  defendant  in  the 
action.  The  court  or  judge  may  also,  pending  the  action,  restrain 
the  defendant  from  hindering  or  interfering  with  the  occupation 

5  For  rights  of  riparian  proprietors  Tripp  v.  Overacker,  7  Colo.  72,  1  Pac. 

to  the  undiminished  flow  of  the  water,  Eep.  695;  Sterritt  v.  Young,  14  Wyo. 

under  the  modified  Western  rule,  see  146,  82  Pae.  Eep.  946,  4  L.  E.  A.,  N. 

See.  549.  8.,    169,     116     Am.     St.     Eep.     994, 

Por  when  injunctions  will  be  granted  wherein  it  is  said :     "  The  proceeding 

upon   behalf   of   riparian  proprietors,  to  condemn  property  under  the  right 

see  Chap.  81.  of  eminent  domain  is  not  a  civil  ac- 

1 ' '  Proceedings  of  this   nature   are  tion,    nor     is     it     necessary    that     it 

stii  generis;  they  are  purely  statutory,  should  be  considered  in  the  ordinary 

and  in  many  important  particulars  are  course  of  legal  proceedings. ' ' 
wholly  unlike   our   ordinary   civil   ac-  For    condemnation    proceedings   in 

tions    under    the    code."      Knoth    v.  California,  see  Chap.  86. 
Barclay,  8  Colo.  300,  6  Pac.  Eep.  924; 
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of  the  premises  and  the  doing  thereon  of  the  work  required.^  In 
Nebraska,  water  companies  are  given  the  power  to  acquire  rights  of 
way,  and  to  condemn  property  necessary  for  the  construction  of 
their  canals,  in  the  same  manner  as  railroads  may  acquire  property 
and  rights  of  way  for  railroad  purposes ;  and  the  procedure  applica- 
ble to  the  exercise  of  the  right  of  eminent  domain  by  railroad  com- 
panies is  made  to  apply  to  such  water  companies.^  In  Washington 
it  is  provided  by  the  Act  of  1898  *  that  the  money  damages  assessed 
must  be  paid  to  the  clerk  of  the  court  before  the  work  of  construc- 
tion can  be  commenced.^ 

In  some  States,  before  an  action  for  condemnation  will  lie, 
there  must  have  been  a  demand  upon  the  part  of  the  plaintiff  for 
the  land  and  an  attempt  upon  its  part  to  secure  the  property  sought 
by  contract  or  agreement.®  But,  in  most  jurisdictions,  it  is  only 
necessary  to  show  that  the  use  to  which  the  property  is  to  be  ap- 
plied is  authorized  by  law  and  tkat  the  taking  is  necessary  to  such 
use. 

§  1093.  Actions  for  condemnation — Parties. — ^In  actions  for 
condemnation,  the  parties  plaintiff  must  be  a  corporation,  associa- 

2  The  right  of  the  plaintiff  to  enter  cured  by  a  supplemental  transcript  on 
into  possession  of  property  in  eon-  appeal  showing  that  the  money  had 
demnation  proceedings,  upon  filing  been  actually  paid  to  the  clerk  for  the 
sufSoient  bond,  upheld  by  the  Utah  benefit  of  the  owners  of  the  land  con- 
Court,  and  the  provisions  of  the  stat-  denmed.  Eulton  v.  Methow  Trading 
ute  relative  thereto  declared  not  in  Co.,  45  Wash.  136,  88  Pac.  Eep.  117. 
conflict  with  Article  1,  Section  22,  of  6  Fulton  v.  Methow  Trading  Co.,  45 
the  Utah  constitution.  Salt  Lake  City  Wash.  136,  88  Pac.  Eep.  T17;  Grande 
etc.  Co.  V.  Salt  Lake  City,  24  Utah  etc.  Co.  v.  Drake,  46  Ore.  243,  78 
249,  67  Pac.  Eep.  672,  61  L.  E.  A.  Pac.  Eep.  1031;  Weed  v.  Goodwin,  36 
648,  25  Utah  441,  71  Pac.  Eep.  1069.  Wash.  31",  78  Pac.  Eep.  36. 

See,  also,  Spratt  v.  Helena  etc.  Co.,  In  Colorado,  in  such  an  action  the 

37  Mont.  60,  94  Pac.  Eep.  631.  condemnor  offered  to  prove  that  the 

3  Crawford  v.  Hathaway  (Hall),  67  parties  were  unable  to  agree,  but  the 
Neb.  325,  93  N.  W.  Eep:  781,  60  L.  proof  was  excluded  upon  objection  of 
E.  A.  889,  108  Am.  St.  Eep.  647.  the  attorneys  for  the  defendant,  and 

4  Laws  Wash.,  1899,  p.  262,  Sec.  6.  it  was  held  that  all  the  parties  were 

5  It  was  held  that  any  informality  bound  by  the  action  of  the  attorneys 
in  the  decree  not  exactly  conforming  conducting  the  trial,  and,  upon  ap- 
to  the  statute,  requiring  that  the  de-  peal,  ^hey  could  not  complain.  War- 
cree  provide  that  the  money  be  paid  ner  v.  Town  of  Gunnison,  2  Colo.  App. 
to  the  clerk  of  the  court  before  work  430,  31  Pac.  Eep.  238. 

upon   the   ditch   be   commenced,    was 
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tion,  or  person  in  charge  of  the  public  use  for  which  the  property  is 
sought,  or  some  other  party  designated  by  the  statute  of  the  State 
wherein  the  action  is  brought.  Under  the  more  modern  statutes  the 
right  is  given  to  foreign' as  well  as  domestic  corporations.  Therefore, 
it  is  generally  held  that  a  corporation,  organized  under  the  laws  of 
any  State  that  has  complied  with  the  laws  of  the  State  relative  to 
the  filing  of  its  articles,  accepting  its  constitution  and  laws,  etc.,  has 
the  power  as  party  plaintiff  to  condemn  lands  and  rights  for  the  pur- 
poses prescribed  in  the  statutes  of  the  State  where  the  action  is 
brought,  as  well  as  domestic  corporations. ^  And  in  jurisdictions 
where  the  statute  does  not  permit  this  right,  the  tendency  is  for  the 
legislatures  to  amend  the  statutes  so  that  it  will  give  the  right.  This 
is  illustrated  by  a  case  in  Montana,  where  the  Supreme  Court  upon 
the  first  hearing  of  a  case  held  that  a  foreign  corporation  author- 
ized by  the  laws  of  its  domicile  to  construct  a  dam  and  electric 
power  plant  on  a  river  in  Montana  did  not  have  the  power  of  emi- 
nent domain,  and  reversed  the  judgment  of  the  lower  court  granting 
the  right.2  But  shortly  afterward  the  statute  was  amended,^  and 
the  Supreme  Court  in  a  second  action  between  the  same  parties  up- 
held the  amended  statute  extending  the  power  to  foreign  corpora- 
tions.* In  Alaska  it  has  been  held  that  a  foreign  corporation  can 
not  exercise  the  power  of  eminent  domain.^ 

The  United  States  is  given  the  power  as  party  plaintiff  to  exercise 
the  right  of  eminent  domain  for  the  Eeclamation  Service,  but  this 
must  be  done  in  accordance  with  the  local  laws  of  the  State  wherein 
the  action  is  brought.^ 

The  powers  of  a  corporation  are  usually  determined  by  the  terms 
of  its  articles  or  charter. ''^  Therefore,  a  corporation  whose  articles 
show  that  it  is  essentially  a  private  corporation,  and  in  no  sense 
obligated  to  furnish  the  public  with  water,  can  not  exercise  the 
power  of  eminent  domain.^    Upon  the  other  hand,  when  the  cor- 

1  Gilmer  v.  Lime  Point,  18  Cal.  265,  138  Fed.  Eep.  544,  70  C.  C.  A. 
229.  458. 

2  Helena  etc.  Co.  v.  Spratt,  35  Mont.  6  United  States  v.  Burley,  179  Fed. 
108,  88  Pac.  Rep.  733,  8  L.  B.  A.,  Eep.  1,  102  C.  C.  A.  429;  affirming  Id., 
N.  S.,  567;  Id.,  37  Mont.  60,  94  Pae.  172  Fed.  Eep.  615. 

Eep.  631.  T  See  Chap.  74. 

3  Laws  Mont.,  1907,  p.  38,  Chap.  28.  8  State  ex  ret  Tolt  Power  etc.  Co. 

4  Spratt  T.  Helena  etc.  Co.,  37  Mont.  v.  Superior  Court,  50  Wash.  13,  96 
60,  94  Pae.  Eep.  631.  Pao.  Kep.  519. 

B  Miocene  D.  Co.  v.  Lyng,  2  Alaska 
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poration  articles  show  that  primarily  it  was  organized  for  the  pur- 
pose of  public  service,  it  is  given  the  right  of  condemnation.  How- 
ever, it  is  held  in  the  State  of  Washington  that  this  does  not  carry 
any  sanction  of  private  use,  and  such  may  be  prevented  in  subse- 
quent proceedings.^ 

As  to  parties  defendant  in  such  actions,  all  persons,  or  corpora- 
tions having  an  interest  in  the  property  sought  to  be  acquired 
should  be  made  parties  defendant,  served  -with  summons  according 
to  law,  and  their  rights  tried  and  their  damages  assessed.  i°  Again, 
as  in  other  cases,  where  p'ersons  other  than  those  who  are  made 
parties  defendant  have  an  interest  in  the  property  sought  to  be 
condemned,  they  may  intervene  in  the  action,  ii  But  the  rights  of 
persons  who  are  not  made  parties  to  the  suit,  but  are  strangers 
thereto,  can  not  be  considered  in  the  trial  of  the  action.12  in  order 
to  have  the  rights  of  strangers  to  a  suit  determined,  they  must  be 


9  See  State  ex  ret.  Shropshire  v.  Su- 
perior Court,  51  Wash.  386,  99  Pao. 
Rep.  3 ;  Walker  v. .  Shasta  Power  Co., 
160  Fed.  Eep.  856,  87  0.  C.  A.  660, 
19  L.  E.  A.,  N.  S.,  725;  Sternberger 
V.  Seaton  Mountain  etc.  Co.,  45  Colo. 
401,  102  Pae.  Eep.  168. 

10  Denver  etc.  Co.  v.  Denver  etc.  E. 
Co.,  30  Colo.  204,  69  Pac.  Eep.  568, 
60  L.  E.  A.  383;  Weed  v.  Goodwin, 
36  Wash.  31,  78  Pao.  Eep.  36;  Ster- 
ritt  V.  Young,  14  Wyo.  146,  82  Pao. 
Eep.  946,  4  L.  E.  A.,  N.  8.,  169,  116 
Am.  St.  Eep.  994. 

See,  also,  for  the  condemnation  of 
riparian  rights — ^parties  defendant. 
Sec.  1089. 

But,  on  appeal  in  such  an  action, 
where  the  transcript  showed-  no  serv- 
ice on  certain  defaulting  defendants, 
objections  to  the  trial  Court's  findings 
that  they  were  duly  served  and  their 
default  entered,  and  to  the  act  of  the 
trial  Court  in  not  calling  for  a  jury 
to  determine  damages  as  to  them,  were 
held  to  be  immaterial,  where  such  de- 
faulting  defendants   did  not  appeal. 


Pulton    V.    Methow   Trading  Co.,   45 
Wash.  136,  88  Pac.  Eep.  117. 

11  One  intervening  is  not  entitled  to 
a  judgment  of  dismissal  jas  to  .himself 
on  a  finding  by  the  trial  Court  that 
he  was  not  the  owner  in  his  own  right 
of  any  of  the  lands  sought,  since  he 
came  into  the  action  of  his  own  initia- 
tive, and  was  not  forced  into  Court 
by  the  plaintiff.  Pulton  v.  Methow 
Trading  Co.,  45  Wash.  136,  88  Pao. 
Eep.  117. 

But  in  a  proceeding  instituted  by 
a  power  company  to  condemn  a  rail- 
road right  of  way  for  a  reservoir,  the 
people,  through  the  attorney  general, 
have  no  right  to  intervene  to  deter- 
mine whether  the  railroad  company 
has  forfeited  its  franchise  to  such 
right  of  way.  Denver  etc.  Co.  v.  Den- 
ver etc.  E.  Co.,  30  Colo.  204,  69  Pae. 
Eep.  568,  60  L.  E.  A.  383. 

12  Schneider  v.  Schneider,  36  Colo. 
518,  86  Pac.  Eep.  347 ;  Denver  etc.  Co. 
V.  Denver  etc.  E.  Co.,  30  Colo.  204,  69 
Pac.  Eep.  568,  60  L.  E.  A.  383. 
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made  parties  to  the  action  or  must  of  their  own  accord  intervene 
therein.  13 

§  1094.  Actions  for  condemnation — Pleadings. — The  complaint 
or  petition  in  actions  to  condemn  rights  must,  in  the  first  instance, 
set  forth  the  statutory  requirements,  and  then  may  include  such 
other  allegations  as  may  be  necessary.  It  must  particularly  de- 
scribe the  right  sought  to  be  condemned.  If  a  right  of  way  is 
sought,  the  complaint  must  show  the  location,  general  route,  and 
termini,  and,  in  some  instances,  must  be  accompanied  with  a  map 
thereof,  so  far  as  the  same  is  involved  in  the  action.  ^  If  a  tract  of 
land  is  sought  to  be  taken,  each  piece  must  be  definitely  described, 
and  a  statement  as  to  whether  the  entire  piece  or  only  a  portion 
thereof;  if  it  is  only  the  latter,  the  part  sought  must  be  definitely 
described.2  Where  the  action  is  brought  to  condemn  water  rights, 
these  rights  must  also  be  particularly  described.     If  they  are  ri- 


13  Denver  Power  &  Irr.  Co.  v.  Den- 
ver &  R.  G.  E.  Co.,  30  Colo.  204,  69 
Pae.  Eep.  568,  60  L.  K.  A.  383; 
"Walker  v.  Shasta  Power  Co.,  160  Fed. 
Eep.  856,  87  C.  C.  A.  660,  19  L.  E.  A., 
N.  S.,  725. 

1 A  complaint  wMoh  describes  the 
definite  route  and  the  dimensions  of  a 
ditch,  sufficiently  describes  the  quan- 
tity of  land,  within  the  requirements 
of  the  statute,  requiring  the  complaint 
to  state  the  quantity  of  land  required. 
Fulton  V.  Methow  Trading  Co.,  45 
Wash.  136,  88  Pac.  Eep.  117. 

See,  also,  ElUnghouse  v.  Taylor,  19 
Mont.  462,  48  Pae.  Eep.  757;  State 
ex  rel.  Kettle  Falls  etc.  Co.  v.  Su- 
perior Court,  46  Wash.  500,  90  Pac. 
Eep.  650;  Shasta  Power  Co.  v.  Walker, 
149  Fed.  Eep.  568;  Walker  v.  Shasta 
Power  Co.,  160  Fed.  Eep.  856,  87  C. 
C.  A.  660,  19  L.  E.  A.,  N.  S.,  725. 

A  complaint  to  condemn  property 
must  show  that  the  use  for  which  it 
is  to  be  taken  is  a  use  declared  by 
the  legislature  to  be  a  public  use. 
Northern  Light  etc.  Co.  v.  Stacher,  13 
Cal.  App.  404,  109  Pac.  Eep.  896. 
124 — Kin.  on  Irr. 


2  A  complaint  by  a  city  showed  that 
the  property  sought  was  all  the  estate 
and  interest  of  defendants  in  certain 
land  definitely  described,  and  alleged 
that  the  interest  of  the  defendants 
was  in  fee,  subject  only  to  the  city's 
ownership  of  the  exclusive  right  to 
the  use  of  all  the  water  flowing 
through  it;  it  was  held  on  demurrer 
that  the  complaint  sufficiently  de- 
scribed the  property  sought  to  be  con- 
demned. Los  Angeles  v.  Pomeroy,  124 
Cal.  597,  57  Pac.  Eep.  585.  Appeal 
dismissed  under  name  of  Hooker  v. 
Los  Angeles,  188  U.  S.  314,  47  L.  Ed. 
487,  23  Sup.  Ci.  Eep.  395,  63  L.  E. 
A.  471. 

Ordinarily,  one  seeking  to  condemn 
l0.nd  should  describe  in  his  petition 
the  property  sought,  but  where  an 
anticipated  claim  for  damages  is  in- 
terposed the  petitioner  may  lessen  or 
obviate  the  claim  by  stipulation  oi' 
waiver,  whereby  the  damages  claimed 
may  be  avoided  and  the  rights  of  the 
owner  fully  protected.  Tacoma  East- 
ern E.  Co.  V.  Smithgall,  58  Wash.  445, 
108  Pac.  Eep.  1091, 
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parian  rights,  the  complaint  should  set  forth  a  definite  description 
of  the  defendants '  lands  which  are  riparian  to  the  stream,  a  descrip- 
tion of  the  stream  itself,  and  the  nature  and  character  of  the  ri- 
parian rights  connected  with  the  land  and  sought  to  be  condemned.^ 

If  the  property  sought  is  a  water  right  acquired  by  appropria- 
tion, the  nature  and  extent  of  the  right  must  be  fully  described, 
the  stream  from  which  the  water  is  taken,  and  the  beneficial  use 
or  purpose  to  which  the  water  is  being  applied,  and  any  further 
statements  that  are  necessary  to  fully  describe  the  right.  But,  in 
either  case,  the  plaintiff  must  fully  state  the  use  or  purpose  to 
which  he  intends  to  apply  the  water,  and  for  which  he  is  seeking 
the  right  by  condemnation,  in  such  terms  that  the  complaint  will 
show  upon  its  face  that  that  use  is  a  public  one.  And  in  this  respect 
only  the  uses  designated  by  the  statute  are  deemed  public  uses  for 
the  purpose  of  condemnation.  Therefore,  it  is  not  sufficient  for  the 
complaint  to  allege  that  the  use  for  which  the  property  is  to  be 
taken  is  a  public  use,  but  it  must  show  specifically  that  the  use  is 
one  of  those  enumerated  by  the  statute,  and  the  trial  court  can  not 
obviate  this  requirement  by  finding  the  use  to  be  a  public  use.*  It 
is  held  that  the  facts  showing  the  necessity  for  taking  the  property 
by  condemnation  must  be  proved,  but  that  they  need  not  be  spe- 
cifically pleaded.^ 

Where  the  absolute  right  is  given  by  the  statute  for  condemnation 
of  property  rights,  and  for  the  public  use  or  purpose  for  which 
an  action  is  brought,  the  defenses  to  such  an  action  are  few.  In 
Washington  it  has  been  held  that  no  answer  is  contemplated  or 

3  Northern  Light  &  Pr.  Co.  v.  Sta-  Fernandez,  5  Cal.  App.  726,  91  Pae. 
Cher,  13  Cal.  App.  404,  109  Pae.  Eep.      Hep.  401. 

896;  Hercules  W.  Co.  v.  Fernandez,  5  See,  also,  Lindsay  Irr.  Co.  v.  Mehr- 

Cal.    App.    726,    91    Pao.    Eep.    401;  tens,  97  Cal.  676,  32  Pae.  Eep.  802; 

State  ex  rel.  Liberty  Lake  Irr.  Co.  v.  Northern  Light  &  Pr.  Co.  v.  Staoher, 

Superior  Court,  47  Wash.  310,  91  PacK  13  Gal.  App.  404,  109  Pae.  Eep.  896 ; 

Eep.  968.  Shasta  .Pr.  Co.  v.   Walker,   149   Fed. 

4  Therefore,  a  complaint  to  con-  Eep.  568;  Id.,  160  Fed.  Eep.  858,  87 
demn  water  rights  to  supply  specified  C.  C.  A.  660,  19  L.  E.  A.,  N.  S.,  725. 
towns  "and  other  places"  "with  wa-  B  Rialto  Irr.  Dist.  v.  Brandon,  103 
ter  for  domestic  and  other  necessary  Cal.  384,  37  Pae.  Eep.  484;  Northern 
purposes"  is  bad  on  demurrer,  as  Light  &  Pr.  Co.  v.  Stacher,  13  Cal. 
the  purpose  for  which  the  condemna-  App.  404,  109  Pae.  Eep.  896;  Gibson 
tion  is  sought  would  include  other  uses  v.  Cann,  28  Colo.  499,  66  Pao,  Eep. 
not  public  uses.     Hercules  W.  Co.  v.  879. 
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required  in  proceedings  of  this  nature,  and  that  it  is  not  error  to 
strike  such  an  answer  from  the  files.  ^  About  all  that  a  defendant 
can  do  in  such  an  action  is  to  see  that  the  proceedings  are  con- 
ducted in  accordance  with  the  law,  and  to  put  in  evidence  the  full 
facts  as  to  the  amount  that  he  will  be  damaged  by  the  taking  of 
his  property.  The  necessity  of  the  taking  may,  in  certain  in- 
stances, be  a  good  defense,  as  where  the  condemner  has  ample  water 
besides  the  rights  sought  for  the  public  use  to  which  he  applies  the 
water,  or  ample  facilities  to  conduct  the  water  to  the  place  of  use. 
But  where  in  an  action  to  condemn  a  right  of  way  for  a  ditch  and 
the  riparian  rights  to  the  waters,  it  was  held  to  be  no  defense  that 
the  water  company  appropriated  and  was  capable  of  using  a  large 
supply  of  water  through  another  source,  where  there  was  the  actual 
necessity  for  the  additional  water  for  the  public  use  to  which  the 
plaintiff  intended  to  apply  the  water  rights  condemned.'^  Neither 
is  it  a  defense,  in  an  action  to  condemn  land  for  a  reservoir  site, 
that  the  site  is  within  the  limits  of  a  forest  reserve  of  the  United 
States,  and  that  the  Government's  consent  has  not  been  obtained.* 
Nor  is  it  a  defense  that  the  rights  sought  may  conflict  with  rights 
of  others  who  are  not  parties  to  the  action.^  Again,  it  is  not  a  good 
defense,  where  the  answer  alleged  that  the  property  was  sought  for 
other  and  ulterior  purposes,  where  the  Court  determined  that  the 
public  interests  required  the  taking.^o 

§  1095.  Actions  for  condemnation — The  hearing. — In  the  mat- 
ter of  the  hearing  in  actions  for  condemnation,  the  statute  of  the 
States  where  the  action  is  brought  must  be  strictly  followed,  i    The 

6  Seattle  ete.  E.  Co.  t.  Murphine,  neuf  Irr.  Co.  t.  Budge,  16  Idaho  116, 
4  Wash.  448,  30  Pae.  Kep.  720;  State      100  Pae.  Eep.  1046. 

ex  rel.  Ami  Co.  t.  Superior  Court  of  8  Denver  etc.  Co.  v.  Denver  etc.  E. 

Pierce  Co.,  42  Wash.  675,  85  Pae.  Eep.      Co.,  30  Colo.  204,  69  Pae.  Eep.  568, 

ggg  60  L.  E.  A.  383. 

'        ,       „  T,    i        T,    /I  9  Schneider   v.    Schneider,   36   Colo. 

See,  also,  Taeoma  Eastern  E.  Co.  v.      ^^^    ^^  ^^^  ^^^ 

SmithgaU,    58    Wash.    445,    108    Pae.  ^  Taeoma' Eastern  E.  Co.  v.  Smith- 

Eep.  1091.  gaii^   5g    -^aaij    445^    ^qs   Pao.   Eep. 

7  State  ea  rel.  Liberty  Lake  Irr.  Co.  jggi;  Fort  St.  Union  Depot  Co.  v. 
V.  Superior  Court,  47  Wash.  310,  91  Baeus,  92  Mich.  33,  52  N.  W.  Eep. 
Pao.  Eep.  968;    State  ex  rel.  Kettle  790. 

Falls  ete.   Co.  v.  Superior  Court,  46  1  Sand  Creek  etc.  Co.  v.  Davis,  17 

Wash.  500,  90  Pao.  Eep.  650;   Port-      Colo.  326,  29  Pae.  Eep.  742. 
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question  of  the  necessity  for  the  taking  of  the  property  for  a  public 
use,  when  the  same  is  denied  in  the  answer,  is  usually  left  to  the 
Court  alone  to  decide.  But  in  Colorado,  in  all  proceedings  under 
the  eminent  domain  Act,  the  question  of  necessity,  or  when  the 
proceedings  are  to  condemn  a  right  of  way  for  a  ditch,  the  question 
of  the  feasibility  and  practicability  of  the  undertaking  must  be 
tried,  if  at  all,  by  a  board  of  commissioners  appointed  by  the  Court.^ 
But  by  demanding  a  jury  and  voluntarily  trying  the  question  of 
damages,  the  defendant  is  held  to  have  waived  his  right  to  have  the 
preliminary  necessity  for  the  taking  submitted  to  a  commission.^ 
And  where  this  question  is  not  waived,  the  question  as  to  the  neces- 
sity of  the  taking  should  be  determined,  either  by  the  Court  or  by 
the  commission  appointed  for  such  purpose  in  limine,  before  the 
question  of  the  damages  is  tried  either  by  the  jury  or  by  the  com- 
mission selected  for  this  purpose.* 

Upon  the  hearing  of  the  question  of  damages,  not  only  must  the 
statute  provide  for  such  a  hearing,  but  also  it  must  provide  for 
notice  to  the  person  whose  property  is  sought  in  an  action  for  con- 
demnation of  such  hearing  for  fixing  the  damages.^  The  defendant 
must  be  given  the  opportunity  to  be  heard,  otherwise  there  is  not 
due  process  of  law  in  taking  the  property,  in  violation  of  the  Federal 
and  State  Constitutions.^ 

In  those  jurisdictions  where  it  is  provided  that  the  damages  may 
be  assessed  by  a  jury  after  the  evidence  in  the  case  is  all  in,  the 

2  Sand  Creek  etc.  Co.  v.  Davis,  17  Facts  showing  the  necessity  for  tak- 

Colo.  326,  29  Pac.  Eep.  742;  Thomp-  ing  property  by  eminent  domain  must 

son  V.  De  Weese-Dye  etc.  Co.,  25  Colo,  be  proven.    Northern  Light  etc.  Co.  v. 

243,  53  Pae.  Eep.  507.  Stacher,  13  Cal.  App.  404,  109  Pac, 

"The  jury  determines  only  the  Eep.  896;  Eialto  Irr.  Dist.  v.  Bran- 
question  of  damages."  Weed  v.  don,  103  Cal.  384,  37  Pac.  Eep.  484; 
Goodwin,  36  Wash.  31,  78  Pae.  Eep.  36.  State    ex   ret    Galbraith   v.    Superior 

s  Thompson  v.   De  Weese-Dye  etc.  Court,  59  Wash.  621,  110  Pac.  Eep. 

Co.,  25  Colo.  243,  53  Pac.  Eep.  507.  429,  140  Am.  St.  Eep.  893. 

4  Portneuf    Irr.    Co.   v.    Budge,    16  s  Sterritt  v.  Young,   14  Wyo.  ,  146, 

Idaho     116,     100    Pac.    Eep.    1046;  82  Pae.  Eep.  946,  4  L.  E.  A.,  N.  S., 

Thompson  v.  De  Weese-Dye  etc.  Co.,  169,  116  Am.  St.  Eep.  994;  Weed  v. 

25  Colo.  243,  53  Pac.  Eep.  507 ;  Sand  Goodwin,  36  Wash.  31,  78  Pac.  Eep.  36. 

Creek  etc.  Co.  v.  Davis,  17  Colo.  326,  «  For  due  process  of  law,  see  Sees. 

29  Pac.  Eep.  742.  1076,  1078. 
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Court  must  instruct  the  jury  upon  the  law  as  to  the  proper  measure 
of  damages.'' 

§  1096.  Actions  for  condemnation — Verdict — Judgment. — The 
verdict  of  the  jury  or  the  finding  of  the  commission  before  whom 
the  question  of  damages  was  tried  having  been  adopted  by  the 
Court,  the  Court  must  then  enter  judgment  in  the  case,  in  accord- 
ance with  the  statute,  both  as  to  the  amount  of  damages  to  be  paid 
the  defendant  for  the  taking  of  his  property,  and  the  nature  and 
extent  of  the  right  to  take  the  same.  These  judgments  usually 
provide  that  the  amount  assessed  as  damages  for  the  taking  must 
be  paid  to  the  defendant  within  a  certain  time,  as  specified  by  the 
statute,  and  upon  the  payment  of  which  the  final  order  is  made  of 
condemnation.  The  judgment  of  final  condemnation  must  describe 
the  property  condemned  with  great  particularity  and  the  purpose 
of  such  condemnation.  And  upon  the  rendition  of  such  judgment, 
and  usually  filing  the  same,  in  the  office  of  the  county  recorder, 
thereupon  the  property  described  therein  vests  in  the  plaintifE  for 
the  purpose  therein  specified.^ 

Upon  the  question  of  costs,  the  statutes  of  the  respective  States 
specify  how  they  shall  be  assessed.     In  some  States  costs  may 

7  An  instruction  ' '  that  the  measure  right,  or  the  value  it  may  be  to  the 
of  damages  of  the  defendant  would  be  plaintiff  alone,  under  the  peculiar  cir- 
the  amount  in  dollars  and  cents,  if  cumstances  of  the  particular  case, 
any,  saved  to  the  plaintiff  in  the  con-  The  reasonable  market  value  of  the 
struction  or  enlargement  of  the  pro-  property  sought  to  be  taken  is  the 
posed  canal  by  reason  of  the  existence  true  measure  of  damages  for  the 
of  the  ditch  of  the  defendant,  as  con-  amount  so  taken."  The  latter  in- 
structed at  the  time  of  the  issuance  struction  correctly  states  the  law,  and 
of  the  summons,  bearing  in  mind  said  was  a  proper  instruction  for  the  jury, 
defendant's  continued  future  use  of  Portneuf -Marsh  Valley  Irr.  Co.  v. 
the  proposed  enlarged  canal  in  com-  Portneui  Irr.  Co.,  19  Idaho  483,  114 
mon  with  that  of  the  plaintiff  corpo-  Pac.  Eep.  19. 

ration,"    was    held   not    to    correctly  l  Sand  Creek  etc.  Co.  v.  Davis,  17 

state  the  rule  for  estimating  and  fix-  Colo.  326,  29  Pac.  Eep.  742;  San  Luis 

ing    damages,   and   in   direct   conflict  etc.   Co.   v.   Kenilworth   Canal   Co.,   3 

with    the     further    instruction    that:  Colo.    App.    244,    32   Pac.   Eep.    860; 

"The   jury   are  instructed  that   they  Otero  Canal  Co.  v.  Fosdick,  20  Colo, 

are  not  to  measure  the  value  of  the  522,  39  Pac.  Eep.  332 ;  Denver  etc.  Co. 

right   sought   to   be   condemned   from  v.   Middaugh,    12   Colo.   434,   21   Pac. 

the    defendant,   by   the   necessity   the  Eep,  565,  13  Am.  St.  Eep.  234 ;  Fulton 

plaintiff   is  under   of   obtaining   that  v.    Methow   etc.    Co.,   45    Wash.    136, 
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be  allowed  or  not,  in  the  discretion  of  the  Court,  and  if  allowed,  may 
be  apportioned  between  the  parties  on  the  same  or  adverse  sides. 
In  other  States  the  costs  must  be  assessed  against  the  plaintiff,  under 
the  theory  that  the  owner  should  receive  his  just  compensation  for 
the  property  taken,  clear  of  any  expense  of  the  proceedings.^  How- 
ever, it  was  held  in  an  action  in  eminent  domain,  where  reversible 
error  was  committed  in  connection  with  the  trial  of  a  separate  and 
independent  cause  of  action  injected  into  the  case  by  the  defendant, 
the  appellee,  he  will  be  taxed  with  the  costs  in  the  Supreme  Court 
of  an  appeal  of  a  judgment  reversed  for  such  error.3 

The  effect  of  a  judgment  for  a  water  company  in  condemnation 
proceedings  is  to  estop  it,  in  an  action  against  it  for  failure  to 
deliver  water  on  demand  to  one  over  whose  land  a  strip  for  a  right 
of  way  for  its  canal  was  condemned.* 

§  1097.  Actions  for  condenmation — Appeal  and  review  of  the 
judgment. — As  in  other  actions,  the  right  of  appeal  is  given  from 
final  judgments  in  condemnation  cases,  and  the  Appellate  Court  has 
the  power  to  afBrm,  reverse,  or  modify  the  judgment  of  the  trial 
court.  An  erroneous  instruction  to  the  jury,  if  the  exception  to  the 
same  is  taken  in  time  and  duly  embodied  in  the  abstract  on  appeal, 
may  be  ground  for  the  reversal  of  the  judgment.  ^  But  where 
instructions  when  all  read  together  may  be  harmonized  and  recon- 
ciled, the  Appellate  Court  will  not  reverse  a  judgment  because  some 
particular  isolated  instruction,  when  read  alone,  might  be  mislead- 
ing or  give  the  jury  an  improper  understanding  as  to  the  law  of 
the  case.  However,  where  the  instructions  are  irreconcilable  and 
conflict  on  a  decisive  or  controlling  question  to  be  determined  by 
the  jury,  they  can  not  be  construed  together,  and  where  no  one  can 

88  Pac.  Eep.  117;  Portneuf  Irr.  Co.  v.  Co.  v.  Portneuf  Irr.  Co.,  19  Idaho  483, 

Budge,  Judge,  16  Idaho  116,  100  Pae.  114  Pac.  Eep.  19. 

Eep.  1046.  3  Farmers'    etc.    Co.    v.    Moon,    22 

See,  also,  Grande  Eonde  etc.  Co.  v.  Colo.  560,  45  Pac.  Eep.  437. 
Drake,    46    Ore.    248,    78    Pac.    Eep.  4  Lowe    v.    Yolo    County    etc.    Co., 

1031.  157  Cal.  503,  108  Pae.  Eep.  207;  fd,., 

See,  also,  measure  of  damages,  Sees.  8  Cal.  App.  167,  96  Pac.  Eep.  379. 
1079-1083.  1  Thompson   v.   De   Weese-Dye   etc. 

2  Lewis  on  Eminent  Domain,  2d  Ed.,  Co.,  25  Colo.  243,  53  Pac.  Eep.  507. 
See.  562;  Portneuf -Marsh  Valley  Irr. 
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tell  which  instruction  the  jury  followed,  a  reversal  of  the  judgment 
must  necessarily  follow.^ 

Again,  where  it  is  claimed  that  the  trial,  court  has  exceeded  itS' 
jurisdiction,  or  that  the  procedure  was  not  in  accordance  with  the 
course  provided  by  law,  and  there  is  no  plain,,  speedy,  or  adequate 
remedy,  the  judgment  of  the  trial  court  in  condemnation  cases  may 
be  reviewed  by  a  Superior  Court  in  an  action  for  certiorari,  and  the 
proceedings  of  the  trial  court  either  quashed  or  affirmed.^  Again, 
when  it  is  claimed  that  the  trial  court  has  no  jurisdiction,  or  in  an 
action  in  which  the  Court  has  jurisdiction,  the  trial  court  attempts 
to  proceed  with  the  prosecution  of  an  action  for  condemnation  by 
rules  differing  from  those  which  ought  to  be  observed,  an  action 
in  a  superior  court  in  prohibition  will  lie  against  the  judge  of  the 
trial  court,  and  the  trial  court  may  be  prohibited  from  proceeding 
with  the  action,  or  the  writ  may  be  denied  and  the  trial  court  per- 
mitted to  proceed.*  And,  again,  the  entire  question,  including  the 
constitutionality  of  the  condemnation  Act,  may  be  reviewed  by  an 
appellate  court  in  an  action  brought  by  the  defendant  in  the  con- 
demnation proceedings  seeking  to  enjoin  the  plaintiff  from  entering 
upon  and  taking  possession  of  the  property  attempted  to  be  con- 
demned by  the  trial  court.^ 

§  1098.  Nature  of  title  acquired. — Where  a  strip  of  land  has 
been  condemned  for  a  right  of  way  for  ditches  and  canals  under 

2  Portneuf -Marsh  Valley  Irr.  Co.  v.  90  Pac.  Eep.  650 ;  Sievers  v.  Garfield 

Portneuf   Irr.  Co.,  19   Idaho  48,   114  County  Court,  11  Colo.  App.  147,  52 

Pae.  Eep.  19.  Pac.  Eep.  634;  State  ex  rel.  Burrows 

S  For  actions   for  certiorari   or  re-  v.  Superior  Court,  48  Wash.  277,  93 

view,  see  See.  47.  Pac.  Eep.  423;  Id.,  48  Wash.  286,  93 

See,  also.  State  ex  rel.  Liberty  Lake  Pae.  Eep.   426,   17  L.  E.   A.,   N.   S., 

Irr.  Co.  V.  Superior  Court,  47  Wash.  1005,  125  Am.  St.  Eep!  927. 

310,  91  Pac.  Eep.  968 ;   State  ex  rel.  *  Portneuf  Irr.  Co.  v.  Budge,  Judge, 

Wilson  V.   Superior   Court,   47  Wash.  16  Idaho  116,  100  Pac.  Eep.  1046. 

397,  92  Pac.  Eep.  269;   State  ex  rel.  For  actions  for  writ  of  prohibition, 

Galbraith  v.  Superior  Court,  59  Wash,  see  Chap.  82. 

621,  110  Pac.  Eep.  429,  140  Am'.  St.  5  Sterritt  v.  Young,  14  Wyo.  146, 
Eep.  893;  State  ex  rel.  Tacoma  In-  82  Pae.  Eep.  946,  4  L.  E.  A.,  N.  S., 
dustrial  Co.  v.  White  Eiver  Power  169,  116  Am.  St.  Eep.  994;  Mont- 
Co.,  39  Wash.  648,  82  Pac.  Eep.  150,  pelier  Milling  Co.  v.  City  of  Mont- 
2  L.  E.  A.,  N.  S.,  842,  4  Ann.  Cas.  pelier,  19  Idaho  212,  113  Pac.  Eep. 
987;  State  ex  rel.  Kettle  Palls  etc.  741. 
Co.  V.  Superior  Court,  46  Wash.  500, 
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the  power  of  eminent  domain,  the  party  who  has  acquired  the  right 
acquires  merely  an  easement,  and  not  an  absolute  fee  to  the  land. 
The  courts  hold  that  this  is  the  correct  rule,  even  where  the  statutes 
in  terms  provide  that  the  condemner  "shall  be  seized  in  fee"  of 
the  land  condemned,'  or  language  of  similar  purport.  ^ 

It  therefore  follows  that  no  greater  title  passes  to  the  owner  of 
the  right  of  way  than  the  needs  require,  so  that  the  residue  remains 
in  the  former  owner,  and  he  can  make  such  use  of  it  as  is  not  in- 
compatible with  the  easement.2 


1  Smith  etc.  Co.  v.  Colorado  etc. 
Co.,  34  Colo.  485,  82  Pac.  Eep.  940, 
3  L.  E.  A.,  N.  S.,  3148,  where  it  was 
held  that  an  easement,  and  not  a  fee, 
is  acquired  by  -a,  ditch  company  by  a 
rule  of  court  in  compliance  with  its 
petition  for  a  right  of  way  under  a 
statute  providing  that,  upon  the  entry 
of  such  rule,  the  company  shall  be- 
come seized  in  fee,  or  shall  have  the 
exclusive  right,  title,  and  possession 
of  such  lands  described  in  the  rule 
as  required  to  be  taken. 


See,  also,  Kellogg  v.  Malin,  50  Mo. 
496,  11  Am.  Eep.  426;  Crescent  Min. 
Co.  V.  Silver  King  Min.  Co.,  17  Utah 
444,  54  Pac.  Eep.  244,  70  Am.  St. 
Eep.  810;  Id.,  14  Utah  57,  45  Pac. 
Eep.  1093;  Butchers'  Slaughtering  & 
Melting  Assn.  v.  Com.,  169  Mass.  103, 
47  N.  E.  Eep.  599. 

2  Wilson  v.  Scrauton,  141  Pa.  621, 
21  Atl.  Eep.  779;  Clark  v.  Worcester, 
125  Mass.  226. 

See,  also,  as  to  right  to  enjoy  an 
easement,  Sees.  992,  993. 


CHAPTER  56. 
ABANDONMENT  AND  PORPBITXJRB. 

§  1099.  Scope  of  chapter. 

§  1100.  Abandonment — Doctrine  of — ^In  general. 

§  1101.  Abandonment  defined — Intent. 

§  1102.  Abandonment  of  rights — Inchoate  rights. 

§  1103.  Abandonment  of  rights — Express  abandonment. 

§  1104.  Abandonment  of  rights — When  an  abandonment  will  be  Implied. 

§  1105.  Abandonment  of  rights — Implied   abandonment — For   non-user. 

§  HOG.  Abandonment  of  rights — Implied  abandonment — For  non-user  by 
tenants  in  common. 

§  1107.  Abandonment  of  rights — Effect  of  changes  by  the  owner. 

§  1108.  Abandonment  of  rights — Ditches,  canals,  and  other  works  and  ease- 
ments for  the  same. 

§  1109.  Abandonment  of  rights — By  parol  sale  or  defective  deed. 

§  1110.  Abandonment  of  rights — By  lease. 

§  1111.  Abandonment  of  rights — By  wasting  water. 

§  1112.  Abandonment  of  rights — By  the  acquiescence  in  the  adverse  user 
of  another. 

§  1113.  The  abandonment  of  water — Distinctions  to  be  drawn. 

§  1114.  Abandonment  of  water — Water  discharged  into  a  natural  stream. 

§  1115.  Abandonment  of  water — Discharged  waste. 

§  1116.  Proof  of  abandonment. 

§  1117.  The  effect  of  abandonment. 

§  1118.  Forfeiture  defined — Distinguished  from  abandonment. 

§  1119.  Forfeiture  by  failure  to  comply  with  statute. 

§  1120.  Construction  of  statutes  providing  for  the  forfeiture  of  rights. 

§  1099.  Scope  of  chapter. — We  have  discussed  in  the  preceding 
chapters  how  the  right  to  the  use  of  waters  owned  by  one  individual 
may  be  lost  by  him  by  the  adverse  user  of  another  amounting  to 
prescription.  1  "We  have  also  discussed  how  these  rights  may  be  taken 
away  from  him  by  virtue  of  the  power  of  eminent  domain,  upon 
the  payment  of  just  compensation.^  There  are  also  other  ways  by 
which  a  person  may  lose  a  water  right,  or  the  right  to  the  use  of 
water.  He  may  lose  it  by  abandonment  ^  or  by  forfeiture  in  failing 
to  comply  with  some  provision  of  the  statute  of  the  jurisdiction 

1  For   rights  acquired  by  prescrip-  2  For    rights    acquired   by    eminent 

tion,  see  Sees.  1033-1058.  domain,  see   Sees.   1059-1098. 

sSoe   Sees.   1100-1117. 
(1977) 
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where  the  right  originated.*     In  this  chapter  we  will  discuss  these 
subjects  in  the  order  named. 

§  1100.  Abandonment — Doctrine  of — In  general. — Although  a 
water  right  has  attained  to  the  dignity  of  real  property,  it  can  not 
be  said  that  it  has  attained  to  the  dignity  of  an  estate  in  fee  or  a 
freehold  estate.  It  is  still  a  possessory  right,  even  after  its  con- 
summation, and  dependent  on  liie  continuous  use  of  the  water,  and 
a  failure  to  comply  with  this  condition  subjects  the  right  to  loss 
by  abandonment  or  forfeiture.  ^ 

The  prior  or  exclusive  right  to  the  use  of  water,  or  a  water  right, 
acquired  under  the  Arid  Eegion  Doctrine  of  appropriation,  may  be 
lost  by  abandonment.  An  easement  for  a  right  of  way  for  a  ditch, 
canal,  or  other  works,  or  the  works  themselves,  may  also  be  lost  by 
abandonment.2  As  the  whole  theory  of  the  doctrine  of  appropria- 
tion is  based  upon  possession  and  the  application  of  all  of  the  water 
claimed  to  some  beneficial  use  or  purpose,^-  after  the  original 
acquisition  of  the  right,  in  order  to  have  the  title  to  the  right  remain 
in  the  appropriator,  there  must  be  a  continued  possession  and 
application  of  all  of  the  water  claimed  to  either  the  original  or  to 
some  equivalent  purpose ;  *  and  any  failure  upon  the  part  of  the 
appropriator  to  do  this  for  an  unreasonable  time  may  work  an 
abandonment  of  all  or  a  part  of  the  right  originally  claimed.  And 
in  this  connection  it  must  be  noted  that  there  is  a  decided  distinc- 
tion between  the  tenure  of  such  right  acquired  by.  appropriation 
and  the  right  to  the  use  of  the  water  flowing  in  the  natural  streams 
by  riparian  owners,  under  the  common  law.  As  we  have  stated 
in  previous  portions  of  this  work,  the  right  of  a  riparian  proprietor 
to  the  use  of  the  water  of  a  stream  flowing  by  or  through  his  land 
is  in  no  way  dependent  upon  user,  it  being  considered  a  part  and 
parcel  of  the  land  itself,  and,  therefore,  it  can  not  be  lost  by  non- 
user  or  abandonment.^  Upon  the  other  hand,  the  continu- 
ance of  the  right  acquired  by  appropriation  depends  upon  the  con- 
tinuous user  of  the  right,  and  the  relinquishment  of  possession  or 

4  See  Sees.  1118-1120.  3  For  the  doctrine  of  appropriation, 

1  See  Merritt  v.  Judd,  14  Cal.  64,      see  Chap.  31,  Sees.  585-594. 

6  Morr.  Min.  Eep.  62.  4  For  the  right  to  change  the  use 

2  For   abandonment   of  ditches,   ca-      or  purpose,  see  Sees.  869-873. 
nals,  etc.,  see  Sec.  1108.  6  See  Sees.  452-456. 
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non-user  with  intent  to  abandon,  constitutes  an  abandonment  of  the 
right.  The  doctrine  of  abandonment  will  also  apply  where  the 
rights  of  the  parties  have  been  adjudicated  and  a  certain  amount 
of  the  water  of  a  stream  awarded  by  decree  to  the  party  charged 
with  abandoning  the  right  or  any  portion  of  the  same.  However, 
it  will  only  apply  to  the  acts  of  the  party  subsequent  to  the  decree 
awarding  the  right.  As  to  all  acts  of  the  party  prior  thereto,  the 
decree  is  res  judicata,  and  none  of  the  acts  of  the  claimant  upon 
which  the  award  was  made  can  thereafter  be  inquired  into  in  a  col- 
lateral proceeding.  8 

Again,  an  inchoate  right,  or  a  right  not  fully  consummated,  may 
be  abandoned  before  its  final  consummation  and  before  a  perfect 
title  has  vested  in  the  appropriator.'^ 

In  the  most  of  the  arid  and  semi-arid  States  there  are  statutes 
which  define  what  constitutes  an  abandonment  of  a  right,  and 
specify  the  period  of  time  during  which  the  non-use  may  continue 
before  it  works  an  abandonment.* 

§  1101.  Abandonment  Defined — ^Intent. — The  word  "abandon" 
is  held,  in  this  connection,  to  mean  "to  desert  or  forsake."  ^  It  is 
the  relinquishment  of  a  right  by  the  owner  thereof  without  regard 
to  any  future  possession  by  himself,  or  by  any  other  person,  but 
with  the  intention  to  forsake  or  desert  the  right.^     Such  being  the 

6  The     volume      of      the     priority  86   Pae.   Eep.   101;    Boulder   etc.   Co. 

awarded  an  irrigation  diteh  in  adjudi-  T.  Lower  Boulder  D.  Co.,  22  Colo.  115, 

cation  proceedings  is  res  judicata,  and  43  Pao.  Eep.  540,  60  Pao.  Eep.  484. 

the   decree   can   not   be   disturbed   in  7  For     abandonment     of     inchoate 

subsequent  litigation  on  the  question  rights,  see  See.  1102. 

of  abandonment  of  the  priority,  but  8  For  the  statutes  upon  the  subject 

evidence    of   abandonment   in   such   a  of   abandonment    and   forfeiture,   see 

proceeding  must  be  limited  to  acts  of  Part  XIV. 

the   owner   subsequent   to   the   decree.  See,  also,  the  question  of  the  for- 

O'Brien  v.  King,  41  Colo.  487,  92  Pao.  feiture  of  rights,  Sees.  1118-1120. 

Eep.  945.  1  Dodge  v.  Harden,  7  Ore.  456. 

See,  also,  Platte  Valley  Irr.  Co.  v.  2  That  a  right  can  not  be  abandoned 

Central   Trust   Co.,   32   Colo.   102,   75  in  favor  of  another,  see  Sec.  1117. 

Pac.  Eep.   391 ;    New   Mercer  D.   Co. .  "  Abandonment,   as  applied  to   the 

V.  Armstrong,   21  Colo.   357,  40  Pac.  doctrine  of  appropriation  of  water  to 

Eep.   989;   Water  Supply  etc.  Co.  v.  a  beneficial  use,  may  be  defined  to  be 

Larimer    etc.    Co.,    24    Colo.    322,    51  an    intentional    relinquishment    of    a 

Pac.  Eep.  496,  46  L.  E.  A.  322;  Boul-  known   right."     Oviatt   v.   Big   Four 

der  etc.  Co.  v.  Leggett,  36  Colo.  455,  M.  Co.,  39  Ore.  118,  65  Pac.  Eep.  811. 
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definition  of  the  word  "abandon,"  and  as  the  intent  of  the  party 
is  a  necessary  element  therein,  it  necessarily  follows  that  there  can 
be  no  abandonment  of  a  right  without  some  action  of  the  will  and 
an  intent,  to  abandon.  Now,  then,  coming  down  to  the  subject 
under  discussion,  there  can  be  no  abandonment  of  a  water  right, 
right  of  way,  ditch,  or  other  works,  unless  there  is  a  concurrence 
of  the  acts  of  the  party  charged,  with  his  intent  to  desert,  forsake,  or 
to  abandon  the  right.^  But  it  is  not  necessary,  as  we  shall  see  in 
the  section  upon  the  subject  of  proof  of  abandonment,*  to  rely 
solely  upon  the  direct  statements  of  one  charged  with  having  aban- 
doned a  right,  that  he  did  so  abandon  it.  Such  intention  may  be 
inferred  from  the  other  declarations,  and  especially  by  the  acts  of 
the  party.  It  is  oftentimes  by  such  declarations  only,  taken  in  con- 
nection with  the  acts  of  the  persons  charged,  that  their  true  intention 
can  be  proven.  However,  the  concurrence  of  the  acts  with  the 
intent  will  work  an  abandonment.  But  the  authorities  are  prac- 
tically unanimous  upon  the  proposition  that,  in  order  to  work  an 
abandonment,  the  element  of  the  intent  to  abandon  must  be  present 
and  coupled  with  the  yielding  up  of  the  possession  or  a  cessation 
of  the  user.  It  therefore  follows  that  abandonment  is  always  a 
question  of  fact  for  the  Court  or  jury  to  decide.^    It  will  also  be 

See,  also,  Mallett  v.  Uncle  Sam  M.  the  owner,  without  being  pressed  by 

Co.,  1  Nev.  188,  90  Am.  Dec.  484,  1  any  duty,  necessity,  or  utility  to  him- 

Morr.  Min.  Eep.  17.  self,   but   simply   because   he    desires 

3  Dodge  V.  Harden,  7  Ore.  456,  no  longer  to  possess  the  thing,  and, 
where  it  was  held  that  there  could  be  further,  it  must  be  made  without  any 
no  abandonment  without  some  action  desire  that  any  other  person  shall  ac- 
of  the  wiU  and  an  intent  to  abandon,  quire  the  same."     Mr.  Justice  Field, 

"There    was    no  attempt  made  by  concurring  in  Stephens  v.   Mansfield, 

him   to   relinquish   any   appropriation  11  Cal.  363. 

appurtenant  to  the  land,  nor  does  it  Utt  v.  Frey,  106  Cal.  392,  39  Pac. 
appear  that  he  ever  had  any  such  in-  Eep.  807,  where  the  Court  said:  "To 
tention  while  in  the  ownership,  with-  constitute  such  abandonment,  there 
out  which  'there  can  be  no  abandon-  must  be  a  concurrence  of  act  and  in- 
ment.'  "  Turner  v.  Cole,  31  Ore.  154,  tent,  viz.:  the  act  of  leaving  the 
49  Pac.  Eep.  972,  citing  Wimer  t.  premises  or  property  vacant,  so  that 
Simons,  27  Ore.  1,  39  Pac.  Eep.  6,  50  it  may  be  appropriated  by  the  next 
Am.  St.  Eep.  685.'  comer,  and  the  intention  of  not  re- 
See,  also.  Watts  v.  Spencer,  51  Ore.  turning.  .  .  .  The  mere  inten- 
262,  85  Pac.  Eep.  39.  tion  to  abandon,  if  not  coupled  with 

4  See  Sees.  1103,  1116.  yielding  up  possession  or  a  cessation 
6  "Abandonment  must  be  made  by  of  user,  is  not  sufficient;  nor  will  non- 
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seen  from  the  authorities  cited  that  the  courts  are  very  loth  to 
declare  an  abandonment  of  a  right  by  a  party  where  the  title  to 


user  alone,  without  an  intention  to 
abandon,  be  held  to  amount  to  an 
abandonment."  Oviatt  v.  Big  Four 
M.  Co.,  39  Ore.  H8,  65  Pao.  Rep.  811. 

See,  also,  Gould  v.  Maricopa  C.  Co., 
8  Ariz.  429,  76  Pac.  Eep.  598,  where 
it  is  held  that  abandonment  of  a  right 
to  appropriate  water  for  irrigation  is 
a  matter  of  intent,  evidenced  hj  the 
declarations  of  the  appropriator  or  by 
his  acts.  Brockman  v.  Grand  C.  Co., 
8  Ariz.  451,  76  Pac.  Kep.  602;  Gould 
T.  Maricopa  etc.  Co.,  8  Ariz.  429,  76 
Pac.   Eep.   598;    Marlar   v.   Maricopa 

etc.  Co., Ariz. ,  76  Pac.  Rep. 

1125;  Wood  v.  Etiwanda  W.  Co.,  147 
Cal.  233,  81  Pae.  Eep.  512,  where  it 
is  held  that  the  mere  intention  to 
abandon  the  right  to  divert  and  use 
water,  if  not  coupled  with  an  actual 
yielding  up  of  the  possession  or  ces- 
sation of  the  user,  does  not  consti- 
tute an  abandonment. 

See,  also,  Davis  v.  Gale,  32  Cal.  26, 
91  Am.  Dec.  554,  4  Morr.  Min.  Rep. 
604;  Land  v.  Johnston,  156  Cal.  449, 
104  Pac.  Eep.  449;  Hewitt  v.  Story, 
64  Fed.  Eep.  510,  12  C.  C.  A.  250, 
30  L.  E.  A.  265,  29  IT.  S.  App.  155; 
Id.,  51  Fed.  Rep.  101;  Integral  etc. 
Co.  V.  Altoona  etc.  Co.,  75  Fed.  Rep. 
379,  21  C.  C.  A.  409,  44  TJ.  S.  App. 
566;  Partridge  v.  McKinney,  10  Cal. 
181,  1  Morr.  Min.  Rep.  185;  Hoffman 
V.  Stone,  7  Cal.  47;  Waring  v.  Crow, 
11  Cal.  369;  Butte  etc.  Co.  v. 
Vaughn,  11  Cal.  143,  70  Am.  Dee. 
769,  4  Morr.  Min.  Rep.  552;  Cate  v. 
Sanford,  54  Cal.  24;  Keane  v.  Can- 
novan,  21  Cal.  293;  Myers  v.  Spooner, 
55  Cal.  257;  St.  John  v.  Kidd,  26 
Cal.  272;  Judson  v.  Malloy,  40  Cal. 
299;  Moon  v.  Rollins,  26  Cal.  337; 
Smith  v.  Green,  109  Cal.  228,  41  Pac. 
Rep.    1022;    Smith   v.   Hawkins,    110 


Cal.  122,  42  Pac.  Eep.  453;  Bell  v. 
Eed  Eock  etc.  Co.,  36  Cal.  214;  Davis 
V.  Perley,  30  Cal.  630;  Moon  t.  Eol- 
lins,  39  Cal.  333,  95  Am.  Dec.  181; 
St.  John  V.  Kidd,  26  Cal.  264,  4  Morr. 
Min.  Eep.  454;  Eichardson  v.  Mc- 
Nulty,  24  Cal.  339;  Wilson  v.  Cleve- 
land, 30  Cal.  192. 

"An  abandonment  is  a  matter  of 
intention;  it  is  peculiarly  within  the 
province  of  the  trial  Court  to  deter- 
mine from  aU  the  facts  and  circum- 
stances of  each  particular  case  whether 
abandonment  has  or  has  not  taken 
place."  Cooper  v.  Shannon,  36  Colo. 
98,  85  Pac.  Eep.  175,  118  Am.  St. 
Eep.  95. 

See,  also,  Boulder  etc.  Co.  v.  Leg- 
gett  etc.  Co.,  36  Colo.  455,  86  Pac. 
Eep.  101;  Central  Trust  Co.  v.  Cul- 
ver, 35  Colo.  93,  83  Pae.  Eep.  1064; 
Lower  Latham  D.  Co.  v.  Louden  Irr. 
Co.,  27  Colo.  267,  60  Pac.  Eep.  629, 
83  Am.  St.  Eep.  80;  Hall  v.  Lincoln, 
10  Colo.  App.  360,  50  Pac.  Eep.  1047 ; 
Putnam  v.  Curtis,  7  Colo.  App.  437,  43 
Pae.  Eep.  1056;  Greer  v.  Heiser,  16 
Colo.  306,  26  Pac.  Eep.  770;  Beaver 
Brook  etc.  Co.  v.  St.  Vrain  etc.  Co., 
6  Colo.  App.  130,  40  Pac.  Eep.  1066; 
New  Mercer  D.  Co.  v.  Armstrong,  21 
Colo.  357,  40  Pac.  Eep.  989;  Platte 
Valley  etc.  Co.  v.  Central  T.  Co.,  32 
Colo.  102,  75  Pac.  Eep.  391;  Nichols 
V.  Lantz,  9  Colo.  App.  1,  47  Pac.  Eep. 
70;  North  Amr.  Exp.  Co.  v.  Adams, 
104  Fed.  Eep.  404,  45  C.  C.  A.  185, 
21  Morr.  Min.  Rep.  65;  Hector  M.  Co. 
V.  Valley  View  M.  Co.,  28  Colo.  315, 
64  Pac.  Rep.  205;  Butterfield  v. 
O'Neill,  19  Colo.  App.  7,  72  Pac. 
Rep.  807;  Buekers  etc.  Co.  v.  Farm- 
ers' etc.  Co.,  31  Colo.  62,  72  Pac.  Kep. 
49;  O'Brien  v.  King,  41  Colo.  487,  92 
Pac.  Eep.   945;   Alamosa  etc.  Co.  v. 
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the  same  has  once  vested  and  accrued  in  him,  and  where  he  still 
lays  claim  to  the  right;  but  in  certain  cases  this  is  done.  The 
right  can  not  be  retained  by  a  mere  assertion  of  an  intention  not 
to  abandon,  if  the  acts  of  the  party  charged  are  such  that  an  aban- 
donment in  fact  has  been  made.  The  mere  declarations  of  parties 
who  have  acquired  rights  to  the  use  of  water  are  insufficient  to  pre- 
serve those  rights  without  any  act  or  deed  in  vindication  or  main- 
tenance of  them.6  But  in  genei^l  it  may  be  said  that  an  abandon- 
ment of  the  rights  of  one  who  has  appropriated  water  will  not  be 
decreed  for  trivial  matters,  or  upon  insufficient  evidence.  So  long 
as  the  appropriator  in  good  faith  intends  to  retain  his  rights,  and 
manifests  that  intention  by  the  use  of  the  water,  or  by  his  prepara- 


Nelson,  42  Colo.  140,  93  Pae.  Eep. 
1112;  Hawaiian  etc.  Co.  ▼.  Wailuku 
Sugar  Co.,  14  Hawn.  50,  15  Hawn. 
675;  Last  Chance  etc.  Co.  v.  Bunker 
Hill  etc.  Co.  (Idaho),  49  Fed.  Eep. 
430;  Ada  County  etc.  Co.  v.  Parmers' 

C.  Co.,  5  Idaho  793,  51  Pac.  Eep.  990, 
40  L.  E.  A.  485;  Welch  v.  Garrett, 
5  Idaho  639,  51  Pac.  Eep.  405,  19 
Morr.  Min.  Eep.  193 ;  Tucker  v.  Jones, 
8  Mont.  225,  19  Pae.  Eep.  571;  Gas- 
sert  V;  Noyes,  18  Mont.  216,  44  Pae. 
Eep.  959;  Atchison  v.  Peterson,  1 
Mont.  561;  Id.,  87  TJ.  S.  20  Wall. 
507,  22  L.  Ed.  414,  1  Morr.  Min.  Eep. 
583;  Barkley  v.  Tieleke,  2  Mont.  59, 
4  Morr.  Min.  Eep.  666;  Kleinschmidt 
V.  Greiser,  14  Mont.  484,  37  Pac.  Eep. 
5,  43  Am.  St.  Eep.  652;   Middle  Cr. 

D.  Co.  V.  Henry,  15  Mont.  558,  39  Pac. 
Eep.  .1054;  Smith  v.  Hope  M.  Co., 
18  Mont.  432,  45  Pac.  Eep.  632;  Goon 
V.  Proctor,  27  Mont.  526,  71  Pae.  Eep. 
1003;  Hayes  t.  Buzard,  31  Mont.  74, 
77  Pac.  Eep.  423;  Norman  v.  Corbly, 
32  Mont.  195,  79  Pac.  Eep.  1059; 
Peatherman  v.  Hennessey,  42  Mont. 
535,  113  Pac.  Eep.  751;  Farmers'  Irr. 
Dist.  V.  Frank,  72  Neb.  136,  100  N. 
W.  Eep.  286;  Lobdell  v.  Hall,  3  Nev. 
507;  Schulz  v.  Sweeney,  19  Not.  359, 
11  Pae.  Eep.  253,  3  Am.  St.  Eep.  888; 


Union  M.  &  M.  Co.  v.  Dangberg,  81 
Fed.  Eep.  73;  Valcalda  v.  Silver  etc. 
Co.,  86  Fed.  Eep.  90,  29  C.  C.  A.  591, 
19  Morr.  Min.  Eep.  233;  Edgemont 
Imp.  Co.  V.  Tnbbs  Sheep  Co.,  22  S.  D. 
142,  115  N.  W.  Eep.  1130;  Dodge  v. 
Marden,  7  Ore.  456,  1  Morr.  Min.  Eep. 
63;  Turner  t.  Cole,  31  Ore.  154,  49 
Pae.  Eep.  972;  Moss  v.  Eose,  27  Ore. 
595,  41  Pae.  Eep.  666,  50  Am.  St.  Eep. 
743;  Hindman  v.  Eizor,  21  Ore.  112, 
27  Pac.  Eep.  13;  Wimer  v.  Simmons, 
27  Ore.  1,  39  Pae.  Eep.  6,  50  Am.  St. 
Eep.  685;  Low  v.  Sehaffer,  24  Ore. 
239,  33  Pac.  Eep.  678;  Watts  v. 
Spencer,  51  Ore.  262,  94  Pac.  Eep.  39; 
Hough  V.  Porter,  51  Ore.  318,  95  Pac. 
Eep.  732,  98  Pac.  Eep.  1083,  102  Pac. 
Eep.  728;  Stallin  v.  Ferrin,  7  Utah 
477,  27  Pac.  Eep.  686;  Holman  v. 
Pleasant  Grove,  8  Utah  78,  30  Pac. 
Eep.  72;  Promontory  Eanch  Co.  v. 
Argile,  28  Utah  398,  79  Pae.  Eep. 
47;  Herriman  Irr.  Co.  v.  Keel,  25 
Utah  96,  69  Pac.  Eep.  719;  Smith  v. 
North  Canyon  W.  Co.,  16  Utah  194,  52 
Pac.  Eep.  283;  Miller  v.  Wheeler,  54 
Wash.  429,  103  Pac.  Eep.  641,  23 
L.  E.  A.,  N.  S.,  1065. 

6  Hewitt  v.  Story,  64  Fed.  Eep.  510, 
12  C.  C.  A.  250,  30  L.  E.  A.  265,  29 
U.  S.  App.  155;  Id.,  51  Fed.  Eep.  101. 


ABANDONMENT  OF  INCHOATE  EIGHTS.        1983 

tions  to  use  it,  his  rights  will  remain  unimpaired.  But  he  will  not 
be  permitted  to  retain  a  right  which  he  neither  uses  nor  in- 
tends to  use,  merely  for  the  purpose  of  preventing  others 
from  using  it.  As  was  said  in  a  recent  "Washington  case :  '^  "  But 
abandonment,  like  appropriation,  is  a  question  of  intent,  and 
to  be  determined  with  reference  to  the  conduct  of  the  parties.  The 
intent  to  abandon  and  an  actual  relinquishment  must  concur,  for 
courts  will  not  lightly  decree  an  abandonment  of  a  property  so 
valuable  as  that  of  water  in  an  irrigated  region. "  So,  as  was  held 
in  a  recent  California  case,^  so  long  as  an  appropriator  was  being 
conveniently  supplied  with  the  water  to  which  he  was  entitled,  he 
had  no  right  to  demand  that  it  should  come  from  one  or  another 
source  of  supply.  And  the  Court  said:  "And  as  they  could  not 
have  insisted  upon  this,  so  their  failure  to  insist  can  not  be  con- 
strued as  any  waiver  or  abandonment  of  their  right  to  a  supply  from 
another  source  covered  by  their  grant  should  the  source  used  for 
them  prove  inadequate." 

§  1102.  Abandonment  of  rights — Inchoate  rights. — An  inchoate 
right,  or  a  right  which  has  been  properly  instituted  but  not  finally 
consummated,  1  may  be  abandoned  before  its  final  consummation 
and  before  a  perfect  title  to  the  same  has  vested  in  the  party  insti- 
tuting it.  So,  where  an  appropriation  is  properly  instituted,  and 
the  enterprise  is  given  up  and  its  owners  desert  it,  with  the  inten- 
tion of  not  resuming  the  work  to  complete  the  appropriation,  it 
works  an  immediate  and  express  abandonment  of  the  incipient 
right. 2  It  is  true  that  the  Supreme  Court  of  Colorado,  in  a  recent 
case,  held  that  the  term  "abandonment,"  as  applied  to  waters,  is 
applicable  only  to  completed  appropriations  of  water,  and  not  to 
a  case  where  the  claimant  never  acquired  a  fixed  right  because  of 

7  Miller  v.  Wheeler,  54  Wash.  429,  is  unnecessary  to  determine  in  this 
103  Pac.  Eep.  641,  23  L.  R.  A.,  N.  S.,  case  what  a  reasonable  time  for  the 
1065.  construction  of  the  contemplated  canal 

8  Smith  V.  Cucamonga  Water  Co.,  would  have  been,  as  construction  was 
160  Cal.  611,  117  Pao.  Eep.  764.  absolutely     abandoned     without     any 

1  For  the  consummation  of  rights,  evinced  or  declared  intention  of  re- 
Bee  Sees.  725-729.  suming.      Hence,    the   incipient    right 

2  Colorado  etc.  Co.  v.  Eocky  Ford  lapsed,  and  reverted  to  the  State, ' ' 
etc.   Co.,   3  Colo.   App.   545,   34  Pac.  etc. 

Eep.  580,  where  the  Court  said:     "It 
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his  failure  to  apply  the  appropriation  to  a  beneficial  use  within  a 
reasonable  time.^  The  decision  in  the  case  upon  the  facts  was 
undoubtedly  correct,  but  the  Court  unhappily  made  use  of  an 
expression  which  might  be  implied  to  mean  that  no  inchoate  right 
could  be  abandoned,  by  stating  that  "abandonment,  as  that  term 
when  employed  in  our  irrigation  law  applies  only  to  completed  ap- 
propriations, and  there  can  be  no  abandonment  of  that  which  never 
existed."  Now,  under  the  la#  of  all  jurisdictions,  including  that 
of  the  United  States,  inchoate  rights,  properly  instituted,  either  to 
lands  or  to  water  rights,  will  merge  into  a  perfect  title,  provided 
that  the  settler  or  appropriator  faithfully  complies  with  all  of  the 
conditions  of  the  law  within  the  time  allowed,  or  within  a  "reason- 
able time."  *  And  if  all  of  the  necessary  conditions  are  fully  com- 
plied with,  either  within  the  statutory  or  a  reasonable  time,  by  the 
doctrine  of  relation,  his  title  to  the  whole  of  the  right  actually  con- 
summated relates  back  as  of  the  date  when  the  claim  was  instituted.  ^ 
But,  upon  the  other  hand,  if  the  settler  or  appropriator  absolutely 
deserts  or  gives  up  his  claim  or  his  incomplete  right  to  appropriate 
before  his  title  to  the  same  is  finally  consummated,  there  is  as  much 
an  abandonment  of  the  inchoate  right  as  though  the  title  was  perfect. 
Where,  however,  the  consummation  of  the  right  depends  upon 
the  question  of  "reasonable  diligence,"  either  in  the  construction  of 
the  works  ®  or  the  actual  application  of  the  water  to  some  beneficial 
use  or  purpose, '^  and  upon  the  facts  in  any  particular  case  it  is 
found  that  an  unreasonable  time  was  consumed  in  its  final  consum- 
mation, the  right  is  lost  to  the  appropriator,  and  some  of  the  au- 
thorities treat  it  as  abandoned,  and  others  as  forfeited,  or,  as  stated 
in  the  case  of  Conley  v.  Dyer,^  "the  inchoate  right  terminates,  and 
the  water  goes  to  junior  claimants  who  have  complied  with  all  the 
requirements  of  the  law."    The  better  rule,  as  it  seems  to  us,  is 

3  Conley  v.  Dyer,  43  Colo.  22,  95  For  the  doctrine  of  relation  as  ap- 
Pac.  Rep.  304.  plied  to  lands,  see  Sees.   752-756. 

4  For  a  reasonable  time  to  com-  6  For  reasonable  diligence  in  eon- 
plete  an  appropriation,  see  Sees.  735-  struction  of  works,  see  Sees.  733-741. 
740.  7  See  Sees.  727,  877. 

For   inchoate   rights   to   lands,   see         For   the    appropriation   for   future 

Sees.  445,  755.  needs,  see  Sec.  740. 

5  For   the   doctrine   of  relation,   as  8  Supra. 
applied    to    water    rights,    see    Sees. 

742-756. 
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to  treat  such  an  inchoate  right  as  abandoned  where  there  has  been 
an  unreasonable  time  in  the  final  consummation  of  the  right,  after 
the  rights  of  others  have  intervened,^  unless  there  should  be  a 
failure  to  comply  with  some  specific  statute  upon  the  subject,  in 
which  case  the  right  should  be  treated  as  forfeited,  i*'  It  is  true  that 
if  the  works  are  finally  completed,  although  it  took  an  unreasonable 
time  to  complete  them,  before  the  rights  of  others  intervene,  the 
appropriator  will  take  his  right  as  by  actual  diversion  and  use  and 
as  of  the  same  date.^^ 

§  1103.    Abandonment    of    rights  —  Express    abandonment. — 

Probably  the  more  numerous  cases  of  abandonment  are  those  which 
may  be  termed  express  abandonment.  That  is  to  say,  cases  where 
there  is  an  express  intent  upon  the  part  of  the  owner  of  the  right 
to  desert  or  forsake  the  right,  coupled  with  the  acts  deserting  and 
forsaking  the  same,  and  no  further  claim  being  made  by  him,  or 
one  claiming  under  him,  of  the  right.  The  former  rights  of  the 
party  abandoning  the  same  may  then  be  taken  by  others,  as  we  will 
discuss  when  we  come  to  the  subject  of  the  effect  of  an  abandon- 
ment. ^  But,  upon  the  other  hand,  it  can  be  easily  seen  that  fewer 
of  the  cases  of  this  nature  get  into  court,  and  especially  into  the 
appellate  court,  where  a  record  is  made  of  the  decision,  for  the  very 
reason  that  there  is  seldom,  after  an  actual  abandonment,  any  claim 
made  for  the  right  by  the  former  owner.     It  is  usually  only  when 

9  Low  T.  EizoT,  25  Ore.  551,  37  Pac.  Carillo,    2   N.   M.    480 ;    Millheiser   v. 

Eep.  82,  where  it  is  held  that  a  fail-  Long,  10  N.  M.  99,  61  Pac.  Kep.  111. 

ure  for  13  years  to  enlarge  the  acre-  The  ease  of   Atchison  v.  Peterson, 

age      first      put      under     cultivation,  1  Mont.  561;  Id.,  87  U.  S.  20  Wall, 

worked  an  abandonment  of  the  right  507,  22  L.  Ed.  414,  1  Morr.  Min.  Eep. 

claimed  for  the  portion  of  the  land  583,  holds  that  a  mere  suspension  of 

which  was  not  reduced  to  cultivation,  work  in   construction  of  a   ditch  for 

the      Court      saying:       "We      think  a    reasonable    time   would   not   neces- 

Kitchen,    during    that     time,     should  sarily  be  an  abandonment  of  the  ap- 

have   enlarged    the    cultivated    tract,  propriator's  inchoate  right, 

and,  failing  to  do  so,  he  abandoned  10  For    forfeiture   of  a  right,    see 

the   right  to  increase  the  appropria-  Sees.   1118-1120. 

tion."  Eor  the  distinction  between  aband- 

See,   also,   Cole  v.   Logan,   24  Ore.  onment  and  forfeiture,  see  Sec.  1118. 

304,    33    Pac.    Eep.    568;    Wimer    v.  11  See    for    reasonable    time,    Sees. 

Simmons,  27  Ore.  1,  39  Pac.  Eep.  6,  50  733-741. 

Am.  St.  Eep.  685,  citing  Elinney  on  i  For  the  effect  of  an  abandonment, 

Irr.,    1st   Ed.,    See.    253;    Keeney   t,  see  Sec.  1117. 
125— Kin.  on  Irr. 
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the  party  who  is  charged  with  abandoning  the  right,  or  one  claim- 
ing under  him,  makes  some  future  claim  to  the  right  that  there  is 
such  a  case  that  it  gets  into  the  courts.  Therefore,  where  a  settler 
or  miner  gives  up  his  claim,  and  goes  away  with  the  intention  of 
not  returning  or  of  repossessing  it,  an  abandonment  takes  place 
instanter  of  the  water  right  used  in  connection  with  the  land.  And 
in  such  a  case  the  moment  the  intention  to  abandon  and  the 
relinquishment  of  the  possession  unite,  the  abandonment  is  com- 
plete, and  time  is  not  an  essential  element  of  such  an  abandonment.^ 
The  most  common  cases  of  express  abandonment  are  the  cases 
where  the  water  was  used  to  work  mining  claims,  especially  in 
placer  mining.  After  the  claims  have  been  worked  out  they  are 
usually  abandoned,  and  if  the  water  rights  used  in  connection  there- 
with are  not  otherwise  disposed  of,  they  are  oftentimes  abandoned 
and  deserted  with  the  mining  claims.  And  even  in  those  States 
where  the  statutes  provide  that  for  non-user  alone  an  abandomnent 
will  not  be  declared  unless  the  period  of  the  non-user  was  for  the 
time  prescribed  by  the  statute  of  limitations,  it  is  held  that  non- 
user  continued  for  a  considerable  time,  coupled  with  other  acts 
showing  an  intention  to  abandon  on  the  part  of  the  owner  not  to 
repossess  himself  of  the  right  whose  use  he  has  relinquished,  will, 

2  "Abandonment  is  a  matter  of  in-  27    Mont.    526,    71    Pac.    Eep.    1003; 

tentlon,     and     operates     instanter."  Ison  v.  Nelson  M.  Co.,  47  Fed.  Eep. 

Derry  v.  Eoss,  5  Colo.  295.  199;    Noland  v.   Coon,   1  Alaska   36; 

"The  abandonment  may  be  express  Conkling  v.  Pacific  Imp.  Co.,  87  Cal. 
and  immediate,  as  by  the  intentional  296,  25  Pae.  Eep.  399;  Ophir  M.  Co. 
act  of  the  owner  and  possessor  of  the  v.  Carpenter,  6  Nev.  534,  97  Am.  Dee. 
right,  or  it  may  be  implied  from  his  550,  4  Morr.  Min.  Eep.  640. 
neglect,  failure  of  application  to  the  "An  abandonment  of  property  held 
purpose  designed  within  a  reasonable  by  possessory  title  takes  place  in- 
time,  non-user,  and  the  like."  Wimer  stantly  when  the  occupant  deserts  it 
V.  Simmons,  27  Ore.  1,  39  Pac.  Eep.  without  an  intention  of  ever  reclaim- 
6,  50  Am.  St.  Eep.  685,  citing  Kinney  ing  it  for  himself,  and  careless  of 
on  Irr.,  1st  Ed.,  Sec.  253.  what  may  thereafter  become  of  it.    A 

See,  also  Nichols  v.  Lantz,  9  Colo,  single  act  may  be  of  such  character, 

App.    1,   47   Pac.   Eep.    70;    Dorr   v.  and  done  in  such  manner,  and  under 

Hammond,  7  Colo.  79,  1  Pae.  Eep.  693 ;  such  circumstances,  that  an  intention 

Stalling   V.   Perrin,    7    Utah    477,    27  to  abandon  may  be  inferred  from  it. ' ' 

Pae.  Eep.  686;  Davis  v.  Gale,  32  Cal.  Putnam  v.  Curtis,  7  Colo.  App.  437, 

26,   91   Am.   Dec.   554,   4  Morr.   Min.  43   Pac.  Eep.    1056;   Black.   Pomeroy 

Eep.    604;    Sieber   v.    Prink,    7    Colo,  on  Water  Eights,  Sees.  96,  97. 
148,  2  Pac.  Rep.  901;  Goon  v.  Proctor, 
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in  certain  cases,  constitute  an  abandonment.^  However,  the  tem- 
porary shut-down  of  a  mine  with  no  intent  on  the  part  of  the  owners 
to  abandon  any  rights  does  not  work  an  abandonment.* 

It  is  also  held  that  the  abandonment  of  agricultural  land  for 
which  water  is  appropriated,  without  any  further  disposition  of  the 
right,  works  an  abandonment  of  the  water  right.^  So,  again,  where 
a  company  bored  wells  in  the  search  for  oil,  and  after  producing 
two  artesian  wells  of  water,  deserted  them,  it  was  held  that  an  im- 
mediate and  express  abandonment  was  worked  when  the  company 
ceased  its  operations,  and  as  against  the  appropriation  of  the  water 
by  others  a  deed  to  the  wells  and  water  passed  no  title.^  So,  also, 
the  fact  that  a  municipal  appropriator  of  water  for  the  purpose  of 
sale  to  outside  owners  for  extra  municipal  purposes  is  subsequently 
restricted  by  the  legislature  to  the  use  of  water  for  municipal  pur- 
poses only,  amounts  to  the  abandonment  by  it  of  the  appropriation.'^ 


s  Alamosa  Cr.  C.  Co.  v.  Nelson,  42 
Colo.  140,  93  Pac.  Eep.  1112,  where 
the  Court  held  that  abandonment  as 
applied  to  property  rights  consists  of 
non-user  and  intention. 

See,  also,  Sternberger  v.  Seaton 
Mountain  etc.  Co.,  45  Colo.  401,  102 
Pac.  Eep.  168;  Land  v.  Johnson,  156 
Cal.  449,  104  Pac.  Eep.  499. 

4  Smith  V.  Hope  etc,  Co.,  18  Mont. 
432,  45  Pac.  Eep.  632;  Peatherman 
V.  Hennessy,  42  Mont.  535,  113  Pac. 
Eep.  751. 

Where  an  appropriator  of  water 
from  a  stream  for  use  in  the  develop- 
ment of  mining  claims  owned  by  him 
at  once  commenced  work  necessary  to 
take  out  and  utilize  the  water,  which 
works  he  continued  for  four  years, 
and  until  he  sold  his  property  and 
rights  to  the  defendant  corporation, 
and  during  the  next  four  years  the 
defendant  continued  the  work  in  good 
faith,  expending  upwards  of  $500,000 
in  developing  the  mine  and  completing 
the  works  by  which  the  water  was 
utilized  to   run  the  mill  and  supply 


the  works,  it  was  held  that  there  was 
not  at  any  time  such  an  abandonment 
of  the  water  right  as  would  authorize 
an  adverse  appropriation  of  the  water 
by  another  at  the  end  of  that  time 
under  the  rules  of  the  mining  district 
which  required  a  diligent  and  con- 
tinuous prosecution  of  the  work  to 
completion.  Thorndyke  v.  Alaska 
Perseverance  Min.  Co.,  164  Fed.  Eep. 
657,  90  C.  C.  A.  473. 

5  Eutherf ord  v.  Lucerne  etc.  Co.,  12 
Wyo.  299,  75  Pac.  Eep.  445. 

See,  also,  Broekman  v.  Grand  C.  Co., 
8  Ariz.  451,  76  Pac.  Eep.  602;  Nichols 
V.  Lantz,  9  Colo.  App.  1,  47  Pae. 
Eep.  70. 

6  De  Wolfskin  V.  Smith,  5  Cal.  App. 
175,  89  Pac.  Eep.  1001,  the  Court 
saying :  "Its  rights,  if  it  had  any,  to 
the  land,  wells,  or  water  flowing  there- 
from, terminated  when  it  ceased  work 
thereon  and  abandoned  its  efforts  to 
discover  oil." 

7  Vernon  Irr.  Co.  v.  Los  Angeles, 
106  Cal.  237,  39  Pac.  Eep.  762. 
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§  1104.  Abandonment  of  rights — ^When  an  abandonment  will 
be  implied. — ^Although,  as  we  have  seen  in  a  previous  section,  the 
intent  of  the  party  charged  with  abandoning  a  water  right,  ditch, 
or  other  works,  is  a  necessary  element  to  work  an  actual  abandon- 
ment upon  his  part,i  the  intent  to  abandon  will  be  implied,  and 
an  actual  abandonment  decreed  by  the  Court'from  the  acts  of  the 
appropriator  or  owner,  or  from  his  failure  to  act;  and  that,  too,  in 
the  absence  of  any  direct  statement  by  him  that  he  has  abandoned 
the  right.  Even  in  the  face  of  declarations  of  the  party  charged, 
that  he  still  owns  the  right  and  has  not  abandoned  it,  without  any 
act  of  possession  or  user  of  the  right  by  him,  the  Court  will  declare 
the  right  to  be  abandoned,  should  the  facts  and  circumstances  in 
the  case  show  that  there  was  an  actual  abandonment.^  The  whole 
theory  of  the  continuation  of  a  right  acquired  by  appropriation  is 
that  it  must  be  in  the  continual  possession  and  user  of  the  claim- 
ant; and  if  it  is  not  so  possessed  and  used,  it  may  be  treated  as 
abandoned,  and  others  may  successfully  lay  claim  to  the  right.^ 
Therefore,  if  the  acts  of  the  party  charged  with  abandoning  a  right 
are  sufficient  in  and  of  themselves  to  show  that  he  had  actually 
^.bandoned  and  deserted  a  right,  for  a  sufficient  period  of  time,  the 
intent  to  abandon  will  be  implied  from  such  acts,  and  the  courts 
will  presume  that  an  actual  abandonment  of  the  right  had  been 
inade  by  him,  and  that,  too,  regardless  of  the  verbal  claims  of  the 
party  to  the  effect  that  he  did  not  abandon  the  right,  or  the  subse- 
quent attempt  to  use  or  sell  the  right,  especially  in  the  face  of  the 

1  See  Sec:  1101.  used,  although  the  mortgage  was  void 

2  Hewitt  V.  Story,  64  Fed.  Hep.  510,  as  to  the  land  because  the  mortgagor 
12  C.  C.  A.  250,  30  L.  R.  A.  265,  29  had  no  title  to  it.  Smith  v.  DenniflP, 
U.  S.  App.  155;  Id.,  51  Fed.  Rep.  101,  24  Mont.  20,  60  Pae.  Rep.  398,  50 
where  Judge  Story  said:  "Such  dec-  h.  R.  A.  737,  81  Am.  St.  Rep.  408. 
larations ,  by  word  of  mouth,  unae-  3  ' '  The  continuance  of  the  right  de- 
companied  by  any  act  or  deed  in  vindi-  pends  upon  the  continuous  user  of  the 
cation  and  maintenance  of  them  within  water,  and  hence  may  be  abandoned 
the  period  prescribed  by  the  statute  by  non-user."  Hall  T.  Lincoln,  10 
of  limitations,  are  whoUy  insufficient  Colo.  App.  360,  50  Pac.  Rep.  1047; 
to  keep  alive  the  rights  they  had  pre-  Sieber  v.  Frink,  7  Colo.  148,  2  Pac. 
viously  acquired."  '  Rep.    901;    Nichols    v.    Mcintosh,    19 

Water  is  not  abandoned  by  the  ex-  Colo.  22,  34  Pac.  Rep.  278;  Combs  v. 

ecution  of  a  mortgage  thereof  by  the  Agricultural  D.  Co.,  17  Colo.  146,  28 

owner    in   connection   with    one    upon  Pac.  Rep.  966,  31  Am.  St.  Rep.  275. 
the  land  upon  which  the  water  was 
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adverse  claims  of  others.*  In  other  words,  where  there  is  a  failure 
to  use  the  right  for  an  unreasonable  period,  it  creates  a  presumption 
to  abandon  it;  but  this  presumption  is  not  conclusive,  but  may  be 
overcome  by  other  sufficient  evidence.^  However,  it  must  be  stated 
that  there  is  a  material  difference  in  one  respect  in  eases  of  implied 
abandonment  and  cases  of  express  abandonment,  discussed  in  the 
previous  section.^  In  cases  of  express  abandonment  time  is  not 
an  essential  element,  and,  therefore,  whenever  the  intent  and  the  act 
of  the  party  charged  concur,  it  may  work  an  immediate  abandon- 
ment of  the  rightJ  Upon  the  other  hand,  where  the  aban- 
donment may  be  implied  from  neglect,  failure  of  application  to 
the  purpose  designed,  non-user,  and  the  Uke,  time  is  an  element, 
and  the  relinquishment  of  possession  and  the  failure  to  use  the  right 
must  continue  for  an  unreasonable  time ;  and  usually  for  the  period 
of  time  provided  by  the  statute  as  a  bar  to  an  action  for  the  recov- 
ery of  real  property,  or  to  the  length  of  time  when  title  to  the 
right  by  adverse  possession  amounting  to  prescription  may  be  ac- 
quired.* 


i  For  rights  acquired  by  prescrip- 
tion, see  Chap.  54,  Sees.  1033-1058. 

See,  also,  Eutherford  v.  Lucerne 
Canal  etc.  Co.,  12  Wyo.  299,  75  Pae. 
Eep.  445;  Brookman  v.  Grand  Canal 
Co.,  8  Ariz.  451,  76  Pac.  Eep.  602; 
Smith  v.  Green,  109  Cal.  228,  41  Pae. 
Eep.  1022 ;  Platte  Water  Co.  v.  North- 
em  Colorado  etc.  Co.,  12  Colo.  525,  21 
Pac.  Eep.  711;  Nichols  v.  Lantz,  9 
Colo.  App.  1,  47  Pac.  Eep.  70;  Oviatt 
V.  Big  Four  etc.  Co.,  39  Ore.  118,  65 
Pac.  Eep.  811;  Lamborne  v.  Bell,  18 
Colo.  346,  32  Pac.  Eep.  989,  20  L. 
E.  A.  241;  Ophir  Min.  Co.  v.  Carpen- 
ter, 6  Nev.  534,  97  Am.  Dec.  550,  4 
Morr.  Min.  Eep.  640;  Kirman  v.  Hun- 
newill,  93  Cal.  519,  29  Pae.  Eep.  124; 
Dorr  V.  Hammond,  7  Colo.  79,  1  Pae. 
Eep.  693. 

B"A  failure  to  use  for  a  time  is 
competent  evidence  on  the  question 
of  abandonment;  and,  if  such  non- 
user  continued  for  an  unreasonable 
period,  it  may  fairly  create  a  pre- 
sumption of  intention  to  abandon ;  but 


this  presumption  is  not  conclusive,  and 
may  be  overcome  by  other  satisfac- 
tory proofs."  Sieber  v.  Frink,  7 
Colo.  79,  2  Pac.  Eep.  901. 

The  abandonment  of  an  appropria- 
tion of  water  for  irrigation  is  a 
question  of  intention  to  be  evidenced 
by  overt  acts;  but  when  such  overt 
acts  appear  the  right  to  appropriate 
water  ceases  and  can  not  be  resumed 
as  against  the  intervening  rights  of 
others.  Anderson  etc.  Co.  v.  McCon- 
nell,  133  Fed.  Eep.  581. 

6  For  express  abandonment,  see  See. 
1103. 

7  Derry  v.  Eoss,  5  Colo.  295 ;  Wimer 
V.  Simmons,  27  Ore.  1,  39  Pac.  Eep. 
6,  50  Am.  St.  Eep.  685. 

8  For  the  time  fiked  by  the  statute 
for  non-user  which  will  work  an  aban- 
donment, see  the  statiites  of  the  States, 
Part  XrV. 

For  time  when  a  right  by  prescrip- 
tion may  be  acquired,  see  Sees.  1052, 
10C3. 
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§  1105.  Abandonment  of  rights — Implied  abandonment— For 
non-user. — The  mere  non-user  of  the  water,  unless  it  continues  for 
an  unreasonable  time,  is  not  of  itself  sufficient  to  work  an  abandon- 
ment of  the  right  to  use.  An  appropriator  having  senior  water 
rights  by  the  non-use  of  all  the  water  at  first  that  he  is  entitled  to, 
where  he  has  no  intention  to  waive  any  right,  in  and  of  itself  wiU 
not  work  an  abandonment ;  but,  while  he  is  not  using  the  water,  he 
may  sell  a  portion  of  it  to  another  and  allow  the  purchaser  to  divert 
it  to  other  lands.^  This  rule  is  applied  to  cases  where  there  is  an 
appropriation  of  a  certain  amount  of  water  for  present  and  for 
future. needs.  The  appropriator,  although  he  may  not  use  all  of 
the  water  claimed  by  him,  is  given  a  reasonable  time  within  which 
to  put  his  land  in  cultivation  and  in  shape  to  use  all  of  the  water 
claimed;  and  so  long  as  he  does  not  continue  the  non-user  for  what 
is  deemed  an  unreasonable  time,  he  may  still  hold  the  fuU  right, 
although  he  may  not  at  first  have  used  it  all.^  So,  again,  the  mere 
non-user  of  the  water  lawfully  appropriated,  or  tho  works  con- 
structed to  utilize  the  same,  for  short  periods  of  time,  even  where 
there  is  a  manifest  intent  not  to  make  use  of  them  during  these 
periods,  while  it  may  be  an  abandonment  of  the  tinused  water  dur- 
ing these  periods,^  will  not  work  an  abandonment  of  the  right,  and 
the  owner  will  have  the  right  to  resume  the  use  of  the  water  at  any 
time.*  But  the  length  of  time  during  which  this  non-use  may  con- 
tinue is  a  question  of  fact  dependent  upon  all  the  circumstances 

1  Cache  La  Poudra  Irr.  Co.  v.  Lari-  sequent  to  the  appropriation,  without 
mer  etc.  Co.,  25  Colo.  144,  53  Pac.  any  intent  to  abandon  the  right,  is 
Bep.  318,  71  Am.  St.  Bep.  123;  af-  not  sufficient  to  establish  an  abandon- 
firming  Id.,  8  Colo.  App.  237,  45  Pao.  ment  of  the  acquired  right.  Land  v. 
Bep.  525.  Johnston,  156  Cal.  253,  104  Pac.  Bep. 

2  For  the  appropriation  for  f utuje  449 ;  Arnold  v.  Passavaut,  19  Mont, 
needs,  see  Sec.  740.  575,  49  Pac.  Bep.  400. 

3  For  the  abandonment  of  water,  "It  is  weU  settled  that  lapse  of 
see  Sees.   1113-1115.  time   does    not    itself    constitute   an 

4  A  right  is  not  abandoned  by  the  abandonment,  and  that  it  is  only  a 
mere  non-user  of  the  water  for  one  ir-  cireumstanee  for  the  jury  to  consider 
rigating  season;  nor  is  it  abandoned  in  determining  whether  there  has  been 
during  the  administration  of  a  de-  an  abandonment.  In  other  words,  the 
cedent  owner 's  estate.  Turner  v.  Cole,  question  is  one  of  intent. ' '  Valealda 
31  Ore.   154,  49  Pac.  Bep.   972.  etc.  Co.  v.  Silver  etc.  Co.,  86  Fed.  Bep. 

Mere  temporary  non-use  of  the  wa-  90,  29  C.  0.  A.  591,  19  Morr.  Min. 
ter  during  one  year,  some  time  sub-     Bep.  233, 
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surrounding  each  particular  case;  and  where  the  time  is  not  fixed 
by  the  statutes,  the  question  depends  as  to  whether  those  circum- 
stances show  that  the  non-user  was  for  a  reasonable  or  unreasonable 
time.  And  where  it  is  shown  that  the  non-user  was  for  a  reasonable 
time,  and  the  owner  still  lays  claim  to  the  right,  no  intent  to  aban- 
don will  be  presumed,  and,  therefore,  no  abandonment  will  be  im- 
plied. ^ 


6  See  cases  cited  under  Sec.  1101, 
Abandonment  Defined — Intent. 

"Non-user  of  an  appropriation  of 
water  is  not  of  itself  sufSeient  to 
establish  abandonment.  The  intention 
to  abandon  must  also  be  present." 
White  V.  Nuckolls,  49  Colo.  170,  112 
Pac.  Eep.  329. 

See,  also,  New  Mercer  Ditch  Co.  v. 
Armstrong,  21  Colo.  357,  40  Pac.  Eep. 
989. 

The  failure  to  use  the  water  for 
the  purpose  for  which  it  was  appro- 
priated will  not  constitute  an  abandon- 
ment if  during  the  years  in  which 
it  was  not  used  there  was  not  a  suffi- 
cient quantity  to  supply  the  requisite 
amount  for  that  purpose.  McCauley 
V.  McKeig,  8  Mont.  389,  21  Pac.  Eep. 
22,  16  Morr.  Min.  Eep.  1. 

See,  also,  HufEner  v.  Sawday,  153 
Cal.  86,  94  Pac.  Eep.  424;  Santa  Bar- 
bara T.  Gould,  143  Cal.  421,  77  Pac. 
Eep.  151;  Putnam  v.  Curtis,  7  Colo. 
App.  437,  43  Pac.  Eep.  1056;  Wood 
V.  Etiwanda  W.  Co.,  147  CaL  233,  81 
Pac.  Eep.  512;  Wimer  v.  Simmons, 
27  Ore.  1,  39  Pac.  Eep.  6,  50  Am. 
St.  Eep.  685 ;  North  American  etc.  Co. 
V.  Adams,  104  Fed.  Eep.  404,  45  C. 
C.  A.  185,  21  Morr.  Min.  Eep.  65; 
Smith  V.  Hope  M.  Co.,  18  Mont.  432, 
45  Pac.  Eep.  632;  Dodge  v.  Marden, 
7  Ore.  456,  1  Morr.  Min.  Eep.  63; 
Partridge  v.  McKinney,  10  Cal.  181,  1 
Morr.  Min.  Eep.  185;  Senior  v.  An- 
derson, 115  Cal.  496,  47  Pac.  Eep. 
454;  Id.,  130  Cal.  290,  62  Pac.  Eep. 


563;  mt  V.  Prey,  106  Cal.  392,  39 
Pac.  Eep.  807;  LobdeU  v.  Hall,  3  Nev. 
507;  Tucker  v.  Jones,  8  Mont.  225,  19 
Pac.  Eep.  571;  Sloan  v.  Glancy,  19 
Mont.  70,  47  Pac.  Eep.  334;  Middle 
Cr.  D.  Co.  V.  Henry,  15  Mont.  558,  39 
Pac.  Eep.  1054;  Gassert  v.  Noyes,  18 
Mont.  216,  44  Pac.  Eep.  959;  Lower 
Latham  D.  Co.  v.  Louden  etc.  Co.,  27 
Colo.  267,  60  Pac.  Eep.  629,  83  Am. 
St.  Eep.  80;  Sieber  v.  Prink,  7  Colo. 
148,  2  Pac.  Eep.  901;  Dorr  v.  Ham- 
mond, 7  Colo.  79,  1  Pac.  Eep.  693; 
People  V.  Farmers'  etc.  Co.,  25  Colo. 
202,  54  Pac.  Eep.  626;  Hall  v.  Lin- 
coln, 10  Colo.  App.  360,  50  Pac.  Eep. 
1047;  Gill  v.  Malan,  29  Utah  431,  82 
Pac.  Eep.  471;  Hindman  v.  Eizor,  21 
Ore.  112,  27  Pac.  Eep.  13;  Integral 
etc.  Co.  V.  Altoona  etc.  Co.,  75  Fed. 
Eep.  379,  21  C.  C.  A.  409,  44  U.  S. 
App.  566;  Arnold  v.  Passavant,  19 
Mont.  575,  49  Pac.  Eep.  400;  Ada 
County  etc.  Co.  v.  Farmers'  etc.  Co.,  5 
Idaho  793,  51  Pac.  Eep.  990,  40  L. 
E.  A.  485;  Welch  v.  Garrett,  5  Idaho 
639,  51  Pac.  Eep.  405,  19  Morr.  Min. 
Eep.  196;  Lowden  v.  Frey,  67  Cal. 
474,  8  Pac.  Eep.  31;  People  v.  Farm- 
ers' etc.  Co.,  25  Colo.  202,  54  Pac. 
Eep.  626;  Putnam  v.  Curtis,  7  Colo. 
App.  437,  43  Pac.  Eep.  1056;  Low  v. 
Schaffer,  24  Ore.  239,  33  Pac.  Eep. 
678 ;  Hector  M.  Co.  v.  Valley  View  M. 
Co.,  28  Colo.  315,  64  Pac.  Eep.  205; 
Hayes  v.  Buzard,  31  Mont.  74,  77  Pac. 
Eep.  423;  Greer  v.  Hoiser,  16  Colo. 
306,   26   Pac.   Eep.   770;    Promontory 


1992  ABANDONMENT    AND    FOEFEITUEB. 

But,  upon  the  other  hand,  it  is  held  that  a  failure  to  use  the 
water  is  evidence  of  an  intention  to  abandon;  and  if  the  non-use 
is  continued  for  an  unreasonable  period,  it  creates  a  presumption 
that  the  owner  intended  to  abandon  the  right,  and  from  which  an 
actual  abandonment  will  be  implied.  And  if  this  presumption  is 
not  overcome  by  other  sufficient  proof  to  the  contrary,  it  will  be 
permitted  to  stand,  and  the  Court  will  declare  the  right  abandoned.  ^ 
' '  The  right  thus  obtained  may  He  lost  by  abandonment  or  non-user 
for  an  unreasonable  time."  "^  Therefore,  a  corporation  having  the 
exclusive  right  to  all  the  waters  of  a  stream,  and  the  exclusive 
privilege  of  using  and  controlling  the  same,  can  not  allow  such 
right  to  remain  in  abeyance  for  a  long  series  of  years,  and  there- 
after assert  the  right  to  the  same  to  the  exclusion  of  those  who 
have,  in  the  meantime,  acquired  rights  to  the  use  of  the  waters 
of  the  stream  by  actual  appropriation  and  use.^ 

Non-user  continued  for  a  considerable  time,  coupled  with  other 
acts  showing  an  intention  on  the  part  of  the  owner  not  to  repossess 
himself  of  the  right  whose  use  he  has  relinquished,  may  constitute 
an  abandonment.^  Even  where  the  rights  of  the  parties  have  been 
settled  by  judicial  decree,  if  they  are  not  used  for  an  unreasonable 
period,  they  will  be  treated  as  abandoned.^"    But  the  adjudication 

etc.   Co.  V.   Argile,   28  Utah  398,   79  Big  Four  M.  Co.,  39  Ore.  118,  65  Pao. 

Pac.   Kep.   47;    Farmers'   etc.   Co.   v.  Eep.    811;    Jackson   v.    Indian   Creek 

New  Hampshire  etc.  Co.,  40  Colo.  467,  etc.  Co.,  18  Idaho  513,  110  Pae.  Eep. 

92  Pae.  Eep.  290;  Sullivan  v.  Jones,  251;  Id.,  16  Idaho  430,  101  Pao.  Eep. 

13    Ariz.    229,    108    Pae.    Eep.    476;  814. 

Bdgemont  etc.  Co.  v.  Tubbs  etc.  Co.,  7  Bailey  v.   Tintinger,   Mont. 

22  S.  D.  142,  115  N.  W.  Eep.  1130;      ,  122  Pae.  Eep.  575. 

North   American   etc.   Co.   V.   Adams,  8  Platte  W.   Co.   v.   Northern  Colo- 

104  Fed.  Eep.  404,  25  C.  C.  A.  185,  rado  Irr,  Co.,   12   Colo.  525,  21  Pac. 

21  Morr.  Min.  Eep.  65;  Thomdyke  v.  Eep.   711,  holding  that  there   can  be 

Alaska  etc.  Co.,  164  Fed.  Eep.  657,  90  an  appropriation  of  water  under  the 

C.  C.  A.  473.  laws  of  Colorado  only  when  the  water 

6  Sieber  v.  Frink,  7  Colo.  148,  2  Pae.  is  actually  applied  to  some  beneficial 

Eep.  901;  Dorr  v.  Hammond,  7  Colo,  use  or  purpose. 

79,  1  Pao.  Eep.  693 ;  Davis  v.  Gale,  32  9  Alamosa  Cr.  C.  Co.  v.  Nelson,  42 

Cal.  26,  91  Am.  Dee.  554,  4  Morr.  Min.  Colo.   140,   93   Pao.  Eep.   1112 ;    Kir- 

Eep.   604;    Hewitt  v.   Story,   51   Fed.  man  v.  Hunnewill,  93  Cal.  519,  29  Pae. 

Eep.   101;  Id.,  64  Fed.  Eep.  510,  12  Eep.  124;   Stalling  v.  Ferrin,  7  Utah 

C.  C.  A.  250,  30  L.  E.  A.  265,  29  U.  8.  477,  27  Pao.  Eep.  686. 

App.    155;     Utt    V.    Frey,    106    Cal.  lo  New  Mercer  D.  Co.  v.  Armstrong, 

392,    39    Pao.    Eep.    807;    Oviatt    v.  21    Colo.    357,    40    Pac.    Eep.    989; 
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proceedings  awarding  priorities  to  water  are  res  judicata  of  the  vol- 
ume awarded  to  the  parties,  so  that  the  question  of  abandonment 
thereof  is  limited,  in  subsequent  litigation,  to  the  acts  subsequently 
done.ii  The  period  of  time  during  which  non-user  of  the  water 
wiU  constitute  an  abandonment  of  the  right  in  the  majority  of  the 
States  is  prescribed  by  statute.  In  some  of  the  States  special 
statutes  are  enacted,  while  in  others  it  is  held  that  the  period  of 
time  sufficient  to  bar  a  right  of  action  for  the  possession  of  real 
property  is  the  proper  limitation — the  period  for  obtaining  pre- 
scriptive title  or  losing  a  right  by  non-user.  12 

§  1106.  Abandonment  of  rights — Implied  abandonment — For 
non-user  by  tenants  in  common. — Water  rights,  ditches,  canals, 
and  other  works  may  be  owned  by  tenants  in  common.  "Where  this 
is  the  case,  without  an  express  abandonment,^  the  mere  fact  that 


Boulder  etc.  Co.  t.  Leggett  etc.  Co., 
36  Colo.  455,  86  Pac.  Eep.  101;  Ala- 
mosa etc.  Co.  V.  Nelson,  42  Colo.  140, 
93  Pae.  Eep.  1121;  Drach  v.  Isola, 
48  Colo.  134,  109  Pae.  Eep.  748. 

11  Platte  Valley  etc.  Co.  v.  Cen- 
tral Trust  Co.,  32  Colo.  102,  75  Pac. 
Eep.  391;  O'Brien  v.  King,  41  Colo. 
487,  92  Pac.  Eep.  945. 

12  For  the  statutes,  see  Part  XIV. 
See,   also.   Smith   v.   Hawkins,    110 

Cal.  122,  42  Pac.  Eep.  453,  where  the 
Court  said:  "Upon  this  point  the 
legislature  has  made  no  specific  dec- 
laration, but,  by  analogy,  we  hold  that 
a  continuous  non-user  for  five  years 
will  forfeit  the  right." 

A  perpetual  right  to  have  carried  in 
a  ditch  sufficient  water  to  irrigate 
lands  can  not  be  lost  by  non-user 
short  of  the  periocj  of  limitations  of 
actions  to  recover  realty.  People  ex 
rel.  Standart  v.  Farmers'  etc.  Co., 
25  Colo.  202,  54  Pae.  Eep.  626;  re- 
versing Id.,  8  Colo.  App.  246,  45  Pae. 
Eep.  543. 

See,  also,  Morris  v.  Bean,  146  Fed. 
Eep.   432;    Id.,    159    Fed,   Eep.    651, 


86  C.  C.  A.  519;  affirmed  in  221  TJ. 
S.  485,  55  L.  Ed.  821,  31  Sup.  Ct.  Eep. 
703;  Dodge  v.  Marden,  7  Ore.  456; 
McCauley  v.  McKeig,  8  Mont.  389,  21 
Pac.  Eep.  22,  16  Morr.  Min.  Eep.  1; 
Sloan  V.  Glancy,  19  Mont.  70,  47  Pae. 
Eep.  334;  Gassert  v.  Noyes,  18  Mont. 
216,  44  Pac.  Eep.  959;  Ison  v.  Nelson 
(Ore.),  47  Fed.  Eep.  199;  Hough 
V.  Porter,  51  Ore.  318,  95  Pac. 
Eep.  732,  98  Pac.  Eep.  1083,  102 
Pac.  Eep.  728;  Wimer  v.  Simmons, 
27  Ore.  1,  39  Pac.  Eep.  6,  50  Am.  St. 
Eep.  685;  Turner  t.  Cole,  31  Ore.  154, 
49  Pae.  Eep.  972;  Oviatt  v.  Big  Four 
M.  Co.,  39  Ore.  118,  65  Pae.  Eep.  811; 
North  American  Exp.  Co.  v.  Adams 
(Colo.),  104  Fed.  Eep.  404,  45  C.  C.  A. 
185,  21  Morr.  Min.  Eep.  65;  Sieber 
V.  Friuk,  7  Colo.  148,  2  Pae.  Eep. 
901;  Farmers'  etc.  Co.  v.  Southworth, 
13  Colo.  Ill,  21  Pae.  Eep.  1028,  4 
L.  E.  A.  767;  Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  Eep. 
286. 

1  For  ezpress  abandonment,  see  Sec. 
1103. 
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one  tenant  in  common  does  not  use  his  full  share  of  the  water  can 
not  imply  an  abandonment  of  his  right  or  any  portion  thereof.^ 
Where  the  water  of  one  tenant  in  common  is  used  by  his  cotenants, 
it  preserves  the  common  right  for  the  benefit  of  all.^  This  is  under 
the  rule  of  law  governing  tenancy  in  common  that  "the  possession 
of  one  tenant  in  common  is  the  possession  of  all  his  cotenants."  * 

* 
§  1107.  Abandonment  of  rights — ^Effect  of  changes  by  the  owner. 
— As  we  have  discussed  in  a  previous  portion  of  this  work,  an  ap- 
propriator  may  make  any  changes  in  the  point  of  diversion,  the 
location  of  his  works,  the  place  of  use,  or  even  the  use  itself,  and  so 
long  as  he  does  not  materially  impair  the  vested  rights  of  others,  his 
own  rights  will  in  no  way  be  impaired  by  the  change.^  In  general 
it  may  be  said  that  no  abandonment  of  the  water  right  is  worked 
by  any  attempted  change  in  the  ditch,  or  other  works,  or  in  the 
place,  manner,  or  the  use  of  the  water  itself.^  The  ditch  may  be 
abandoned  without  abandoning  the  water  right,  where  the  use  of 
the  water  is  continuous  through  some  other  ditch.^  Again,  no 
abandonment  is  worked  by  the  mere  change  of  use  of  the  water.* 

2  For  rights  of  tenants  in  common,      does  not  work  an  abandonment  of  the 
see  Chaps.   73,   75.  water  right,  so  long  as  the  water  con- 

For    prescription   as    between    ten-  tinues  to  be  diverted  through  another 

ants  in  common,  see  See.  1047.  ditch.      Kleinschmidt    v.    Greiser,   14 

3  Where  the.  owner  of  a  water  right  Mont.  484,  37  Pac.  Eep.  5,  43  Am.  St. 
did  not  use  the  full  quantity  of  water  Eep.  652. 

to  which  he  was  entitled,  but  his  co-  See,  also,  Greer  v.  Heiser,  16  Colo, 

tenants  and  lessees   did,  it  was  held  306,  26  Pac.  Eep.  770;   McDonald  v. 

that  there  was  no  abandonment  of  his  Askew,  29  Cal.  200,  1  Morr.  Min.  Eep. 

rights.     Cache  La  Poudre  Irr.  Co.  v.  660;  Frey  v.  Lowden,  70  Cal.  550,  11 

Larimer    etc.    Co.,    25    Colo.    144,    53  Pac.  Eep.  838;  Cole  v.  Logan,  24  Ore. 

Pac.  Eep.  318,  71  Am.  St.  Eep.  123;  304,  33  Pac.  Eep.  568;  Hector  M.  Co. 

affirming   Id.,   8   Colo.   App.   237,   45  v.  Valley  View  M.  Co.,  28  Colo.  315, 

Pac.  Eep.  525.  64  Pae.  Eep.  205;   Cache  La  Poudre 

See,  also,  Meagher  v.  Hardenbrook,  Ees.    Co.   t.   Water   Supply   etc.   Co., 

11  Mont.  385,  28  Pac.  Eep.  451 ;  Moss  25   Colo.   161,   53   Pac.   Eep.   331,   46 

V.  Eose,   27   Ore.   595,   41  Pae.   Eep.  L.  E.  A.  175,  71  Am.  St.  Eep.  131. 

666,  50  Am.  St.  Eep.  743.  3  Nichols  v.  Mcintosh,  19  Colo.  22, 

4  Smith  V.   North  Canyon  W.   Co.,  34  Pac.  Eep.  278. 

16  Utah  194,  52  Pac.  Eep.  283.  For    abandonment    of    ditch     and 

1  See  Chap.  48,   Sees.   856-873,  for  other  works,  see  See.  1108. 
changes  which  may  be  made.      •  4  Schwab   v.   Beam,    86    Fed.    Eep. 

2  The   abandonment    of    one   ditch  41,  19  Morr.  Min.  Eep.  279. 
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So,  a  tenant  in  common  in  certain  water  rights  used  for  a  certain 
purpose,  may,  when  the  original  use  is  abandoned,  and  the  flow  of 
the  water  turned  into  the  stream,  recapture  and  use  his  proportion 
of  the  water  for  some  other  purpose.^ 

The  posting  of  a  second  notice  of  appropriation,  while  diligently 
prosecuting  the  work  to  complete  the  appropriation  under  the  first 
notice,  does  not  work  an  abandonment  of  the  first  elaim.^  However, 
the  assertion  of  inconsistent  rights  will  work  an  abandonment. 
Therefore,  a  party  can  not  claim  as  an  original  appropriator  where 
he  has  turned  in  his  right  to  a  corporation  and  has  taken  stock  for 
his  interest  and  has  sold  the  stock  to  othersJ 

In  Colorado  it  is  held  that  the  question  of  abandonment  can  not 
be  determined  in  the  statutory  action  to  change  the  point  of  di- 
version.8 

§  1108.  Abandonment  of  rights — ^Ditches,  canals,  and  other 
works  and  easements  for  the  same. — The  ditches,  canals,  and  other 
works  used  to  utilize  a  water  right,  and  the  easements  over  the  lands 
of  others  upon  which  these  works  are  constructed,  may  be  aban- 
doned. This  abandonment  may  be  immediate  as  where  the  intent 
of  the  owner  is  express  and  is  coupled  with  his  acts  in  yielding  up 
the  possession  and  ceasing  to  use  the  works.^  But,  as  is  the  case 
with  the  abandonment  of  a  water  right,  the  intent  of  the  owner  must 
govern.2  However,  the  intent  may  be  implied  from  the  acts  them- 
selves of  the  owner,  and  from  these  acts  an  abandonment  of  the 
right  to  use  the  works  wiU  be  presumed;  and  if  the  works  are  not 
used  for  an  unreasonable  time,  connected  with  other  acts  showing 
that  the  owner  has  no  intention  to  use  the  works  in  the  future,  an 
abandonment  of  them  will  be  presumed.^ 

B  Meagher  V.  Hardenbrook,  11  Mont.  App.  155,  30  L.  E.  A.  265;   Id.,  51 

385,  28  Pae.  Eep.  451.  Fed.  Eep.  101. 

6  Osgood  V.  El  Dorado  W.  Co.,  56  8  Wadsworth  Ditch  Co.  v.  Brown, 
Cal.  571,  5  Morr.  Min.  Eep.  37;  Nor-  39  Colo.  57,  88  Pac.  Eep.  1060;  Lower 
man  v.  Corbley,  32  Mont.  195,  79  Pae.  Latham  etc.  Co.  v.  Bijou  etc.  Co.,  41 
Eep.  1059;  Alta  etc.  Co.  v.  Hancock,  Colo.  212,  93  Pac.  Eep.  483. 

85  Cal.  219,  24  Pac.  Eep.  645,  20  Am.  i  For  express  abandonment,  see  Sec. 

St.  Eep.  217.  1103. 

7  Oppenlander  v.  Left  Hand  D.  Co.,  2  For  the  intent  to  abandon,  see 
18  Colo.  142,  31  Pac.  Eep.  854.  Sees.  1101,  1116. 

See,  also,  Hewitt  v.  Story,  64  Fed.  3  The  fact  that  a  quartz  mill  has 
Eep.  510,  12  C.  C.  A.  250,  29  IT.  S.     gone  to  decay  eo  that  it  can  not  be 
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The  most  common  cases  of  express  abandonment  of  ditches,  canals, 
and  other  works,  are  where  the  owner,  in  order  to  better  or  more 
economically  use  the  water,  constructs  new  works  or  combines  with 
others  in  the  construction  of  new  works,  after  which  the  old  works 
are  abandoned.  It  is  the  history  of  the  use  of  water  acquired  by 
appropriation  that,  in  the  early  days  the  ditches  and  canals  were 
oftentimes  poorly  constructed  wid  many  times  not  in  the  right  lo- 
cality to  obtain  the  best  results.  Then,  again,  the  waste  from  small, 
individual  ditches  poorly  constructed  is  much  greater  in  proportion 
to  that  from  the  larger  and  better  constructed  ditches.  So  the 
tendency  in  the  West  has  been  by  a  combination  of  the  water  users, 
either  by  way  of  a  corporation,  or  otherwise,  to  construct  larger  and 
better  ditches  and  thereby  to  make  a  great  saving  of  the  water,  after 
which  the  old  ditches  were  abandoned.  An  abandonment  of  this 
nature,  the  intent  being  in  conjunction  with  the  acts  yielding  up  the 
possession  and  use  of  the  old  ditches,  will  work  an  immediate  and 
express  abandonment.  But  the  authorities  upon  this  question  are 
few,  for  the  reason  that  such  an  abandonment  is  seldom  questioned. 
However,  there  are  a  few  cases  of  this  nature,  where  a  claim  was 
afterward  made  to  the  old  ditch.*  In  cases  of  this  nature,  however, 
there  is  no  abandonment  of  the  water  right.^ 

As  is  the  case  with  the  right  to  the  use  of  the  water,  so  it  is  the 
case  with  the  right  to  use  ditches  and  canals  over  the  lands  of  others, 
and  the  statutes  of  many  of  the  States  provide  that  a  failure  to 
use  for  a  specified  time  will  work  an  abandonment.  And  where 
there  are  not  express  statutes  upon  the  subject,  by  analogy  it  is 

operated  may  be  shown  as  evidence  knowledge  of  the  defendant,  who  made 

tending  to  prove  an ,  abandonment  of  no  objection,  it  was  held  that  there 

a  flume  and  easement  for  the  same,  was  an  express  abandonment.     Stall- 

Eichard  v.  Hupp,  104  Cal.  18,  37  Pao.  ing  v.   Ferrin,   7   Utah  477,   27   Pac. 

Eep.  920.  Bep.  686. 

See  Conley  v.  Deyer,  43  Colo.  22,  See,  also.  Dorr  v.  Hammond,  7  Colo. 

95   Pac.   Eep.   304,   where  it  is  held  79,  1  Pae.  Eep.  693. 

that  the  term  "abandonment"  applies  A  member  of  a  corporation  has  no 

only  to  completed  appropriations.  .  right  to  assert  rights  which  have  been 

4  Where  defendant  claimed  an  ease-  abandoned  by  the  corporation.     Stew- 

ment  in  a  ditch  crossing  the  lands  of  art  v.  Stevens,  10  Colo.  440,  15  Pac. 

another,  but  declared  his  intention  of  Eep.  786. 

not   using   the   ditch,   whereupon    the  o  Stoner  v.  Mau,   11  Wyo.   366j  72 

owner    of    the    land    filled    the    ditch,  Pac.  Eep.  193,  73  Pac.  Eep.  548. 
and  sowed  it  over  with  grass,  with  the 
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held  that  a  failure  to  use  during  the  period  prescribed  by  the 
statute  as  a  bar  for  the  recovery  of  real  property  will  work  the 
abandonment.^  As  the  ditch  and  the  easement  over  which  it  is 
constructed  is  real  property,  in  the  absence  of  a  statute  specifically 
limiting  the  right,  we  consider  this  the  proper  rule.  But,  as  is  also 
the  case  with  the  water  right,  the  mere  failure  to  use  the  ditch 
for  a  period  of  time  which  can  not  under  the  circumstances  of  the 
case  be  considered  unreasonable,  will  not  work  an  abandonment  of 
the  right  to  resume  the  use.''^  And,  therefore,  the  mere  fact  that  a 
land  owner  having  an  easement  in  a  ditch  which  entitled  him  to  be 
supplied  with  water  therefrom,  uses  some  other  method  of  convey- 
ing the  water  for  a  time,  and  where  adverse  possession  has  not  con- 
tinued for  the  prescriptive  period,  does  not  constitute  an  abandon- 
ment thereof,  or  of  the  easement  over  which  it  ran.^     In  certain 


6  For  the  statutes  of  the  various 
States    upon    the    subject,   see   Part 

xrv. 

Where  a  ditch  was  filled  up  by  a 
landslide,  and  it  was  not  used  for  over 
nine  years  thereafter,  it  was  held  to 
destroy  all  claim  of  the  owner  thereto, 
under  a  statute  of  the  State  providing 
that,  when  a  ditch  is  abandoned,  and 
thereafter  the  owner  shall  cease  to 
exercise  'acts  of  ownership  over  the 
same  for  one  year,  he  shall  be  deemed 
to  have  lost  all  rights  thereto.  Ison  v. 
Nelson  M.  Co.  (Ore.),  47  Fed.  Eep. 
199;  Stalling  v.  Ferrin,  7  Utah  477, 
27  Pac.  Eep.  686;  People  ex  tel. 
Standart  v.  Farmers'  etc.  Co.,  25  Colo. 
202,  54  Pac.  Eep.  626;  reversing  8 
Colo.  App.  246,  45  Pac.  Eep.  543; 
Putnam  v.  Curtis,  7  Colo.  App.  437, 
43  Pac.  Eep.  1056;  Cate  v.  Sanford, 
54  Cal.  24. 

An  easement  for  a  ditch  and  dam  is 
lost  and  extinguished,  under  California 
Civil  Code,  Section  811,  subdivision  4, 
by  complete  disuse  for  the  period  pre- 
scribed for  acquiring  title  by  enjoy- 
ment. Los  Angeles  v.  Pomeroy,  125 
Cal.  420,  58  Pac.  Eep.  69. 

T  For  the  abandonment  of  a  water 


right  by  the  failure  to  use,  see  Sees. 
1105,  1106. 

The  owner  of  a  ditch  on  the  public 
lands  of  the  United  States  does  not 
forfeit  the  same  by  merely  non-user. 
Ada  County  etc.  Co.  v.  Farmers'  C. 
Co.,  5  Idaho  793,  51  Pae.  Eep.  990, 
40  L.  E.  A.  485. 

See,  also,  Welch  v.  Grarrett,  5  Idaho 
639,  51  Pac.  Eep.  405,  19  Morr.  Min. 
Eep.  193;  StufSebeem  v.  Adelsbach, 
135  Cal.  221,  67  Pae.  Eep.  140;  Utt 
V.  Frey,  106  Cal.  392,  39  Pac.  Eep.  ' 
807. 

The  failure  to  contribute  for  the 
maintenance  of  a  ditch,  or  to  con- 
tribute expenses  in  a  suit  to  deter- 
mine the  rights  therein,  held  ndt  to 
work  an  abandonment.  Putnam  v.  Cur- 
tis, 7  Colo.  App,  437,  43  Pac.  Eep. 
1056. 

See,  also,  Butterfield  v.  O'Neil,  19 
Colo.  App.  7,  72  Pae.  Eep.  807. 

8  Farmers'  etc.  Co.  v.  New  Hamp- 
shire etc.  Co.,  40  Colo.  467,  92  Pac. 
Eep.  290,  where  it  is  said:  "But  no 
showing  is  made,  nor  is  there  any  ef- 
fort to  show,  that  he  ever  deeded  or 
in  ojiy  manner  conveyed  this  easement, 
nor   that   the   same   was   acquired   by 
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eases  the  same  acts  of  the  owner  will  work  an  abandonment  of  both 
the  ditch  and  the  water  right  utilized  thereby.  This  is  the  case 
where  the  entire  purpose  is  given  up  and  the  enterprise  deserted, 
without  any  attempt  of  the  owners  to  use  either  for  any  other 
purpose,  or  at  any  other  place.  So,  after  a  ditch  by  which  water 
was  diverted  for  mining  purposes  has  fallen  into  disuse  and  has 
been  abandoned,  the  water  right,  if  not  otherwise  disposed  of  at 
the  time,  and  not  used  for  man^  years,  is  also  held  to  be  abandoned 
and  destroyed.  9  However,  owing  to  the  fact  that  a  water  right 
and  the  ditch,  canal,  or  other  works  are  separate  and  distinct  species 
of  property,i<*  and  are  not  inseparably  connected  with  each  other, 
it  does  not  necessarily  follow  that  the  abandonment  of  the  works 
is  an  abandonment  of  the  water  right.  Therefore,  old  ditches  may 
be  abandoned  and  new  ditches  substituted  therefor  for  the  utiliza- 
tion of  the  same  water  right,  and  so  long  as  the  owner  continues 
the  use  of  the  water  through  other  ditches,  he  does  not  lose  his 
right.  11  But  the  right  to  a  ditch  is  not  lost  if  the  use  of  the  same 
is  stopped  under  an  agreement,  so  long  as  the  agreement  continues 


adverse  possession  for  the  prescriptive 
period,  nor  does  any  intention  to 
abandon  appear  by  the  record.  He 
had  the  right  to  use  as  many  ditches 
or  methods  of  conveying  his  water  to 
his  lands  as  he  might  see  fit,  so  far 
as  the  question  of  abandonment  is 
concerned. ' ' 

9  Kirman  v.  Hunnewill,  93  Cal.  519, 
29  Pac.  Eep.  124;  Davis  v.  Gale,  32 
Cal.  26,  91  Am.  Dec.  554,  4  Morr. 
Min.  Eep.  604;  Goon  v.  Proctor,  27 
Mont.  526,  71  Pac.  Eep.  1003;  Ison 
T.  Nelson  M.  Co.,  47  Fed.  Eep.  199; 
Sieber  v.  Frink,  7  Colo.  148,  2  Pac. 
Bep..901;  Dorr  v.  Hammond,  7  Colo. 
79,  1  Pac.  Eep.  693. 

Two  years'  delay  in  constructing  a 
ditch  and  the  fact  that  the  water  is 
not  at  present  needed  for  irrigation 
show  a  virtual  abandonment  of  the 
right  to  the  water.  Lamborn  v.  Bell, 
18  Colo.  346,  32  Pac.  Eep.  989,  20  L. 
E.  A.  241. 

10  See  Sees.  764,  768-771. 


11  Nichols  V.  Mcintosh,  19  Colo.  22, 
34  Pac.  Eep.  278,  where  it  is  held 
that  a  person  may  abandon  an  irri- 
gating ditch  without  abandoning  his 
water  rights. 

See,  also,  McGuire  v.  Brown,  106 
Cal.  660,  670,  39  Pac.  Eep.  1060,  30 
L.  E.  A.  384;  Greer  v.  Heiser,  16 
Colo.  306,  26  Pac.  Eep.  770;  New 
Mercer  D.  Co.  v.  Armstrong,  21  Colo. 
357,  40  Pac.  Eep.  989;  Kleinschmidt 
V.  Greiser,  14  Mont.  484,  37  Pac.  Eep. 
5,  43  Am.  St.  Eep.  652;  Salt  Eiver 
etc.  Co.  V.  Slosser,  9  Ariz.  102,  76  Pac. 
Eep.  1125;  Gould  v.  Maricopa  etc. 
Co.,  8  Ariz.  429,  76  Pac.  Eep.  598; 
Marlar  v.  Maricopa  etc.  Co.,  76  Pac. 
Eep.  1125;  Salt  Eiver  etc.  Co.  v.  Van 
Fossen,  76  Pac.  Eep.  1126.  , 

The  abandonment  of  an  old  or  di- 
lapidated flume  is  not  an  abandonment 
of  the  right  to  divert  and  use  the 
water  conveyed  through  the  flume. 
Wood  V.  Etiwanda  W.  Co.,  147  Cal. 
233,  81  Pac.  £ep.  512. 
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in  force.i2  ^g  ijgj^  j^  California:  "An  easement  acquired  by  deed 
is  not  lost  by  mere  non-user. ' '  ^^  go,  again,  the  non-user  of  a  ditch, 
brought  about  by  circumstances  over  which  the  owner  has  no  con- 
trol, does  not  work  an  abandonment  of  a  ditch,  as  the  intent  to 
abandon  is  lacking. i*  An  injunction  was  granted  restraining  the 
majority  owners  in  a  community  ditch  from  abandoning  its  ancient 
location  and  thereby  injuring  the  property  right  of  the  minority 
owners.15  It  is  held  by  the  authorities  that  old  and  abandoned 
ditches  may  be  used  in  making  new  appropriations.  ^^  But  it  is 
further  held  that  where  one  made  such  use  of  an  abandoned  ditch 
his  right  does  not  succeed  to  the  old  water  right  used  in  connection 
with  such  ditch,  but  stands  alone  upon  the  merits  of  its  own  indi- 
vidual appropriation.  1'^  In  other  words,  the  right  of  the  later 
appropriator  can  not  be  tacked  to  the  rights  of  the  earlier.  ^  8 

§  1109.  Abandonment  of  rights — By  parol  sale  or  defective 
deed. — ^In  our  discussion  of  the  sale  and  transfer  of  water  rights, 
ditches,  canals,  and  other  works,  we  discussed  the  effect  of  attempted 
sale  by  parol,  and  by  defective  deeds.  ^  Very  little  upon  that  sub- 
ject need  be  added  in  discussing  the  subject  of  abandonment.  The 
great  weight  of  authority  holds  that  an  attempted  parol  sale  of  a 
water  right  is  an  abandonment  of  the  priority  of  the  right,  and 
that  the  grantee,  when  he  takes  possession  under  such  a"  sale 
or  attempted  transfer,  takes  the  right  on  the  date  of  such 
transfer  and  possession  as  by  an  appropriation  by  actual  di- 
version.2  This,  as  can  be  readily  seen,  in  the  face  of  the  rights 
of  claimants  having  valid  appropriations  subsequent  to  the  date  of 
the  appropriation  in  question,  being  an  abandonment  of  the  original 
priority,  is,  in  effect,  an  abandonment  of  the  right.     The  purchaser, 

12  Stufflebeem  v.  Adelsbaeh,  135  Cal.  is  Candelaria  v.  Vallejos,  13  N.  M. 
221,  67  Pae.  Bep.  140.  140,  81  Pao.  Eep.  589. 

13  Smith  V.  Worn,  93  Cal.  206,  28  16  Utt  v.  Prey,  106  Cal.  392,  39  Pac. 
Pao.  Eep.  944;   quoted  with  approval  Eep.  807. 

in  Walker  v.  Lillingston,  137  Cal.  401,  n  Tubbs  v.  Eoberts,  40  Colo.   498, 

70  Pac.  Eep.  282.  92  Pao.  Eep.  220. 

See,  also,  Currier  v.  Howes,  103  Cal.  is  Por  tacking  of  rights,  see  Sec. 

431,  37  Pao.  Eep.  521.  787. 

14  Welch  T.  Garrett,  5  Idaho  639,  51  i  See  Chap.  53,  Sees.  997-1000. 
Pac.   Eep,   405,   19   Morr.   Min.   Eep.  2  For  an  appropriation  by  diversion, 
193,                                •  see  Sec.  730. 
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taking  as  he  does  by  actual  diversion,  takes  by  virtue  of  the  insti- 
tution of  a  new  right.  In  other  words,  the  priority  being  thus  lost, 
the  whole  original  right  is  treated  as  abandoned,  and  the  grantee 
takes  his  place  as  the  last  of  the  subsequent  appropriators  upon  the 
date  of  his  actual  possession  and  use  of  the  right.^  However,  in  a  re- 
cent ease  in  Oregon,*  contrary  to  the  general  rule,  as  announced 
above,  the  Court  held  that  a  parol  sale  of  land  and  an  appurtenant 
water  right  for  a  consideration, .  and  a  surrender  of  the  possession 
thereof  to  the  purchaser,  create  an  equitable  estate  in  the  water 
•rights,  which  a  court  of  equity  is  bound  to  protect.  This  decision, 
however,  was  upon  the  theory  that  it  was  an  executed  parol  contract, 
sufficient  to  enable  the  purchaser  to  enforce  specific  performance 
against  the  grantor  and  "all  who  claim  title  under  him  with  notice 
of  the  plaintiff's  rights."  ^  And  the  Court  made  no  distinction 
between  the  land  and  ditch,  and  the  water  right,  saying:  "But  it 
may  be  contended  that  it  does  not  apply  to  the  use  and  possession 
of  the  water;  but  we  can  not  make  such  distinction.  The  right  to 
the  use  of  the  water  goes  with  the  right  to  the  land."  Also,  in  the 
more  recent  decisions  in  Montana,  the  Court  criticises  the  early  de- 
cision in  the  case  of  Barkley  v.  Tieleke,^  in  which  an  attempt  to 
transfer  a  water  right  by  an  imperfect  conveyance  was  held  to 
operate  as  an  abandonment  of  the  right,  and  that  the  right  of  the 
purchaser  related  only  to  the  date  of  his  taking  possession,  as  though 
it  was  an  original  appropriation  made  by  him,  the  Court  in  one  case 

s  A  verbal  sale  and  transfer  of  the  8  Morr.  Min.  Rep.  113 ;  Low  v.  Schaf- 

water  rights  of  a  prior  appropriator  fer,  24  Ore.  239,  33  Pao.  Kep.  678. 

operates   ipse   facto   as   an   abandon-  "If  it  be  true  that  the  respondent 

meut  thereof.    Griseza  v.  TerwiUiger,  has  faUed  to  connect  itself  with  the 

144    Gal.    456,    77    Pac.    Rep.    1034;  *^*^«  °*  *^  ^^^  appropriators,  except 

Smith  V.  O'Hara,  43  Cal.  371,  1  Morr.  ^^  ^^'^^^l  ^^''>  i*«  appropriation  does 

■»»■■     T>       OI71    -a-ii      -NT  c  n  1  Jiot  antedate  its  own  possession,"  etc. 

Mm.  Rep.  671;  Hill  v.  Newman,  5  Cal.  „,.       „      ^       „„,.', 

^.r    =o    »       T.       ,.«.,,«■,,•  Salina   Or.   Irr.   Co.   v.   Salina   Stock 

445,  63  Am.  Dec.  140,  4  Morr.  Mm.  „      ^  ttj.  ■,.  a^^   «r,  t^       -r, 

„    '     ,„    ^  „.  Co.,  7  Utah  456,  27  Pac.  Rep.  578. 

Rep.  513;  Lower  Kings  River  etc.  Co.         ,  ^^^^s  v.  Spencer,  51  Ore.  262,  94 

V.  Kings  River  etc.  Co.,  60  Cal.  408;  pg^^   gg-   39 

Dodge  V.  Marden,  7  Ore.  456;  Clark         see,  also,  Hindman  v.  Rizor,  21  Ore. 

V.   Willett,   35   Cal.   534;    Lobdell   v.  112,  27  Pac.  Rep.  13. 

Hall,  3  Nev.  507;  Chiatovieh  v.  Davis,  5  Citing  Spragiie  v.  Jessup,  48  Ore. 

17  Nev.  133,  28  Pac.  Rep.  239;  Union  211,  83  Pac.  Rep.  145,  84  Pac.  Rep. 

M.  &  M.  Co.  V.  Dangberg,  81  Fed.  Rep.  802,  4  L.  R.  A.,  N.  S.,  410. 

73,  2  Sawyer  450,  Fed.  Cas.  No.  14,370,         6  2  Mont.  59,  4  Morr.  Min.  Rep.  666. 
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Baying:  "We  can  not  comprehend  the  logic  of  the  language  in 
Barkley  v.  Tieleke,  etc.  But  a  mere  failure  to  execute  a  deed  in 
nowise  justifies  the  inference  that  he  intends  to  throw  away  his 
honest  buyer's  rights  as  well  as  his  own."  ^  It  will  be  noticed  in 
both  the  Oregon  and  Montana  eases  that  with  the  attempted  trans- 
fer of  the  water  right  there  was  also  a  transfer  of  land,  and  the 
question  of  the  water  being  an  appurtenance  to  the  land  so  trans- 
ferred had  its  influence  with  the  Court. 

Our  own  view  as  to  the  correct  rule  is  that,  owing  to  the  fact  that 
during  the  more  recent  years  a  water  right  has  attained  to  the 
dignity  of  real  property,  and  by  the  courts  is  so  considered,^  and  the 
necessity  of  a  record  of  at  least  the  claims  of  those  owning  these 
rights,  a  sale  and  transfer  should  be  consummated  with  all  the  for- 
malities necessary  for  the  transfer  of  other  real  property.  And, 
therefore,  an  attempted  parol  sale  of  an  independent  water  right 
should  be  treated  as  an  abandonment  of  the  priority  of  the  right, 
and  the  purchaser  taking  such  right  subject  to  all  rights  which  have 
vested  subsequently  to  the  date  of  the  inception  of  this  particular 
right  so  sold,  and  prior  to  the  actual  possession  and  use  by  the 
purchaser. 

§  1110.  Abandonment  of  rights — By  lease. — The  attempt  to 
lease  a  water  right  independent  of  land  is  held  to  be  an  abandon- 
ment of  the  right. ^  As  was  said  in  an  Arizona  case:  "To  recog- 
nize the  right  of  a  prior  appropriator  to  lease  his  water  right  inde- 
pendent of  his  land  would,  as  we  conceive,  be  subversive  of  the 
underlying  principles  of  our  water  right  law.  "2  So,  where  the 
owners  of  a  mining  ditch  took  water  therefrom  for  irrigation,  by 
leasing  their  right  for  a  term  of  99  years,  it  was  held  by  the  Court 
that  they  had  abandoned  their  irrigation  rights  in  the  ditch.s 

7  McDonald  v.  Lannan,  19  Mont.  78,  Quigley  v.  Birdseye,  11  Mont.  439,  28 

47  Pac.  Eep.  648.  Pac.  Eep.  741. 

See,  also,  Wood  v.  Lowney,  20  Mont,  8  That  a  water  right  is  real  prop- 

273,  50  Pac.  Kep.  794.  erty,  see  Sec8.  768-771. 

The  grant  of  a  ditch  and  a  water  i  For  the  leasing  of  water  rights,  see 

right  to  an  alien  is  not  an  abandon-  Sees.  1025,  1026. 

ment  by  the  owner,  but  the  aUen  may  2  Slosser  v.  Salt  Eiver  Valley  C.  Co., 

hold  the  same  until  forfeited  by  "of-  7  Ariz.  376,  65  Pac.  Bep.  332. 

fiee   found,"   and.  In  the  absence   of  s  Davis  v.  Chamberlain,  51  Ore.  304, 

any  such  forfeiture,  may  convey  title.  £3  Pac.  Eep.  154. 

126— Kin.  on  Irr. 
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§1111.  Abandonment  of  rights — By  wasting  water. — ^As  the 
basis  of  the  continuance  of  the  right  to  the  use  of  water  claimed 
under  a  valid  appropriation  is  the  continuous  application  of  all  of 
the  water  appropriated  to  some  beneficial  use  or  purpose  without 
any  unnecessary  waste,  ^  no  title  can  be  retained  to  that  portion  of 
a  right  the  water  of  which  is  unnecessarily  wasted.  Therefore,  where 
an  appropriator  continually  permits  a  certain  amount  of  water 
claimed  by  him  to  be  wasted,  thpre  is  an  abandonment  of  so  much 
of  his  right  as  is  represented  by  the  wasted  water,  which  others 
may  lawfully  claim.^  And,  although  no  yalid  appropriation  can 
be  made  of  discharged  waste  as  such,  where  the  water  simply  flows 
from  one  field  to  another,^  it  is  the  duty  of  all  appropriators,  if 
they  have  no  present  or  immediate  need  of  the  full  quantity  of 
water  included  within  their  claim,  to  allow  such  portion  not  needed 
to  remain  in  the  stream,  so  that  it  may  be  used  by  others.*  How- 
ever, the  writer  of  this  has  found,  from  a  somewhat  extended  ex- 
perience in  practical  irrigation  matters,  and  also  the  trial  of  irriga- 
tion cases,  that  this  is  one  of  the  hardest  things  to  get  the  farmers 
to  do.  Many,  like  "the  dog  in  the  manger,"  ^  would  rather  raise 
tules  and  other  swamp  grasses  upon  their  own  lands,  to  the  great 

For  the  sale  and  alienation  of  water  and  Ms  purpose  is  not  to  raise  a  crop 

rights,  see  Sees.  994-1032.  or  run  machinery,  or  to  mine,  or  to 

1  For  the  economical  use  and  pre-  otherwise  apply  it  to  a  useful  pur- 
vention  of  waste,  see  Chap.  49,  Sees,  pose,  he  acquires  no  valid  right  to 
874-916.  such   excess  by   the  mere   fact   of  a 

That  all  of  the  water  appropriated  diffusion   of   waste   water   upon    the 

must  be  used  for  a  beneficial  purpose,  grounds,  even  though  they  be  suseepti- 

see  Sees.  727,  877.  ble  of  cultivation." 

2  Where  the  appropriation  was  for         See,   also,   Doherty  v.   Pratt, 

domestic  purposes,  and  the  appropria-     Nev. ,  124  Pac.  Eep.  574. 

tor  permitted  the  excess  to  incidentally  S  For   abandonment   of   water,   dis- 

flow  over  his  land  without  any  intent  charged  waste,  see  Sees.  1113-1115. 
to  utilize  it  for  a  beneficial  purpose,  4  Burkart  v.  Meiberg,  37  Colo.  187, 

it  was  held  that  there  was  an  abandon-  86  Pac.  Kep.  98,  6  L.  E.  A.,  N.  S., 

ment  of  the  excess  water.     Power  v.  1104,  91  Am.  St.  Eep.  279;  La  Jara 

Switzer,  21  Mont.  523,  55  Pac.  Eep.  etc.  Co.  v.  Hansen,  35  Colo.  105,  83 

32,  the  Court  saying:     "A  man  may  Pac.  Eep.  644. 

divert  more  water  than  is  necessary         B  Nevada  etc.  Co.  v.  Kidd,  37  Cal. 

for   domestic   and   culinary   purposes,  282;  Union  M.  &  M.  Co.  T.  Dangberg, 

and  permit  the  excess  to  flow  down  81  Fed.  Eep.  73,  2  Sawy.  450,  Fed. 

on  his  lands;  but  if  he  has  no  inten-  Cas.   No.   14,370,  8  Morr.  Min.  Eep. 

tion  of  using  such  excess  to  irrigate  113. 
the  land  upon  which  the  excess  so  runs, 
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injury  of  both  the  crops  and  the  land  itself,  than  to  permit  any  of 
the  water  claimed  by  them  to  flow  to  the  lands  of  others,  or  to  leave 
the  portion  actually  wasted  by  them  in  the  stream  to  be  appropri- 
ated by  others.  But,  as  has  been  said,  "water  is  too  precious  in  this 
arid  climate  to  permit  its  being  unnecessarily  wasted";  and,  there- 
fore, where  an  upper  subsequent  appropriator  appropriated  and 
diverted  only  so  much  of  the  water  as  a  lower  and  prior  appropri- 
ator actually  wasted,  it  was  held  that  the  prior  appropriator  could 
not  recover  damages  for  the  diversion.^  Also,  a  lower  subsequent 
appropriator  may  acquire  a  right  to  the  water  wasted  by  an  upper 
prior  appropriator,  and  through  the  courts  compel  him  to  leave  the 
water  abandoned  by  waste  to  remain  in  the  stream  for  his  use. 
Their  rights  may  be  determined  by  an  action  to  enjoin  the  upper 
appropriators  from  diverting  from  the  stream  the  excess  quantity 
of  water,  or  in  an  action  to  determine  the  rights  of  the  parties,  and 
by  proper  decree  or  orders  these  rights  may  be  enforced.'^ 

Also,  in  those  jurisdictions  which  adhere  to  the  common  law  of 
riparian  rights,  a  lower  riparian  owner  may  enjoin  an  appropriator 
from  diverting  water  from  a  stream  which  the  latter  does  not  apply 
to  some  beneficial  use,  but  allows  to  run  to  waste.^    As  we  deem 

6  Boeder  v.  Stein,  23  Nev.   92,  42  evidence  was  from  one-third  to  two- 

Pae.  Eep.  867.  thirds  inches  per  acre,  which  is  less 

T  Whited  V.  Cavin,  55  Ore.  98,  105  than  here  allowed.    It  is  clear,  there- 

Pae.  Eep.  396,  where  it  ia  said:     "A  fore,   that   10    second    feet,    or    400 

flow     of    17    inches    therefore  would  incheis,  are  ample  for  the  irrigation  of 

cover  an  area,  equal  to  one  acre,  to  a  plaintiff's  lands  under  the  ditch,  and 

depth   of   25%    feet   each  month,   or  it   is   probable   that   this   is   not   re- 

102  feet   (102  acre  feet),  during  the  quired  at  all  times  during  the  irriga- 

irrigation  period  of  three  months.   The  tion  seasons.     When  not  so  required, 

absurdity   of  such  a  quantity,  being  however,  it  becomes  subject  to  use  by 

essential  to  the  proper  irrigation  of  others  on  the  stream,  in  the  order  of 

lands,    is    manifest.      Four    hundred  their     rights."     Citing     Gardner     v. 

inches  of  constant  flow  would  cover  an  Wright,   49   Ore.    609,   91   Pac.   Eep. 

area  equal  to  440  acres,  during  a  like  286;  Williams  v.  Altnow,  51  Ore.  275, 

period,  5%  feet  in  depth.    The  quan-  303,  95  Pao.  Eep.  200,  97  Pae.  Eep. 

tity  allowed  by  the  Government  for  an  539. 

irrigation  season  in  similar  localities  8  Campbell  v.  Grimes,  62  Kan.  503, 

and  altitudes,  with  like  soil,  is  usually  64  Pac.  Eep.  62,  citing  Kinney  on  Irr., 

about   1%   acre   feet.     In   Hough   v.  1st  Ed.,  Sees.   165,   166;   Barrows  v. 

Porter,  51  Ore.  318,  95  Pac.  Eep.  732,  Fox,  98   Cal.   63,  32  Pac.  Eep.   811; 

98    Pac.    Eep.    1083,    102    Pac.    Eep.  McClintock  v.  Hudson,  141  Cal.   275, 

728,  the  quantity  allowed  under  the  174  Pae.  Eep.  849;  Nielson  t.  Sponer, 
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the  law  upon  the  subject,  the  correct  rule  should  be  and  is  that 
where  an  appropriator  continually  permits  a  certain  amount  of  the 
water  which  he  claims  under  his  appropriation  to  unnecessarily  run 
to  waste,  there  is  an  abandonment  of  so  much  of  his  right  to  use 
the  water  as  is  represented  by  the  amount  of  the  water  so  wasted, 
and  the  right  so  abandoned  may  be  taken-  by  the  subsequent  appro- 
priators  in  the  order  of  their  priorities.^ 

§  1112.  Abandonment  of  rights — By  the  acquiescence  in  the 
adverse  user  of  another. — In  a  preceding  chapter  we  have  treated 
at  considerable  length  how  permanent  rights  to  the  use  of  water 
may  be  acquired  by  one  person  and  correspondingly  lost  by  another 
by  adverse  possession  and  user  amounting  to  prescription.  ^  And, 
as  we  there  discussed,  one  of  the  elements  essential  to  the  acquisition 
of  title  to  a  water  right  by  this  method  is  that  a  use  of  the  water 
is  not  adverse  until  it  becomes  hostile  to  another's  rights  and  inter- 
feres with  such  rights  so  as  to  give  the  person  injured  a  right  of 
action  for  the  interference.^  While,  as  we  will  show  in  another 
section,  a  water  right  can  not  be  abandoned  in  favor  of  any  par- 
ticular person,^  it  may  be  abandoned  and  thereby  lost  by  the  ac- 
quiescence of  the  appropriator,  or  owner,  in  the  adverse  user  thereof 
by  another,  continued  uninterruptedly  and  notoriously  for  the  stat- 
utory period.  This,  however,  does  not  apply  to  any  portion  of  the 
water  which  the  prior  appropriator,  within  said  period,  resumed 
the  use  and  retained  the  possession  thereof.*    An  adverse  user  of 

46  Wash.  14,  89  Pac.  Rep.  155,  123  1st  Ed.,  See.  256 ;  Smith  v.  North  Can- 
Am.  St.  Eep.  910 ;  Shotwell  v.  Dodge,  yon  W.  Co.,  16  Utah  194,  52  Pae.  Eep. 
8  Wash.  337,  36  Pao.  Eep.  254;  Bar-  283,  citing  Id. 

neich  v.  Merey,  136  Cal.  205,  68  Pae.  A  party  may  aequire  a  prescriptive 

Eep.  589;   Ferrea  v.  Knipe,  28   Cal.  right  to  the  waters  of  a  stream  by 

340,  87  Am.  Dec.  128.  adverse  user,  and  an  acquiescence  in 

8  See   effect   of   abandonment.   See.  such  user  may  cause  the  grantee  of 

1117.  adjoining  lands  to  lose  the  right  of 

1  See  Chap.  54,  Sees.  1033-1058.  appropriation  previously  acquired  by 

2  See  Sec.  1050 ;  Davis  v.  Chamber-  his  grantors.  Smith  v.  Loganj  18  Nev. 
lain,  51  Ore.  304,  98  Pac.  Eep.  154;  149,  1  Pao.  Eep.  678. 

Smith  V.   North   Canyon  W.   Co.,   16  See,  also,^  Alhambra  etc.  Co.  v.  Eieh- 

Utah  194,  52  Pac.  Eep.  283.  ardson,  72  Cal.  593,  14  Pac.  Eep.  379; 

3  See  Sec.  1117.  Davis  v.  Gale,  32  Cal.  26,  91  Am.  Dee. 

4  Clark  V.  Ashley,  34  Colo.  285,  82  554,  4  Morr.  Min.  Eep.  604;  Wool- 
Pao.  Eep.  588,  citing  Kinney  on  Irr.,  man  v.  Garringer,  1  Mont.  535,  1  Morr. 
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the  property  and  rights  of  another  may  be  hostile  to  the  Tatter's 
rights,  and  give  him  a  right  of  action  against  such  interference, 
and  still  he  may  not  take  advantage  of  his  right  of  action,  and  may 
even  passively  acquiesce  to  the  use  by  the  adverse  claimant,  and 
by  such  a  use  the  statute  of  limitations  will  run  against  the  rights 
of  the  owner.  But  such  an  acquiescence  does  not  work  an  immedi- 
ate abandonment,  but  both  the  use  and  the  acquiescence  must  run 
at  least  the  fuU  time  prescribed  by  the  statute  of  limitations  as  a 
bar  to  an  action  for  the  recovery  of  real  property.^  A  distinction, 
however,  must  be  made  between  the  abandonment  of  a  right  by 
acquiescence  and  the  right  to  the  use  of  the  water  granted  by  con- 
tract or  license,  which  subjects  have  already  been  discussed.® 

§  1113.  The  abandonment  of  water — Distinctions  to  be  drawn. 
— Water,  after  it  has  been  diverted  from  the  natural  stream  into 
the  ditches,  canals,  or  other  works  of  the  appropriator,  becomes  per- 
sonal property,!  while  the  water  right,  or  the  right  to  divert  and 
use  the  water,  is  real  property.^  Therefore,  a  distinction  must  be 
made  between  the  abandonment  of  a  water  right,  as  treated  in  the 
preceding  sections,^  and  the  abandonment  of  the  water  itself,  or 
the  very  body  or  corpus  of  the  water.  "Water,  after  it  has  been  used 
for  the  purpose  for  which  it  was  appropriated,  may  be  allowed  to 
escape  from  under  the  control  of  the  appropriator,  without  any 
intent  upon  his  part  to  recapture  it.  In  the  first  instance  it  is  the 
abandonment  of  real  property,  and  in  the  other  it  is  the  abandon- 
ment of  personal  property.  Again,  water  developed  incidental  to 
some  other  enterprise,  such  as  mining,  while  ordinarily  it  belongs 
to  the  party  developing  the  same,  may  also  be  discharged  without 
any  use  having  been  made  by  him  of  it,  and  this  is,  in  effect,  an 
abandonment  of  water  and  not  a  water  right.*  There  is  another  dis- 
tinction between  the  abandonment  of  a  water  right  and  the  aban- 

Min.  Eep.  675;  Los  Angeles  v.  Bald-  See,  also,  Alta  Land  &  W.  Co.  v. 

win,  53  Cal.  469;  Care  t.  Crafts,  53  Hancock,  85  Cal.  .219,   24  Pao.  Eep. 

Gal.  135.  645,  20  Am.  St.  Eep.  217, 

5  A  water  right  is  not  barred  by  6  See  Sees.  994-1032. 

acquiescence  in  an  impairment  thereof  1  See  Sec.  773. 

for  less  time  than  is  required  bj  ad-  2  See  Sees.  768-771. 

Terse  user.     Mayberry    v.    Alhambra  3  See  Sees.  1100-1112. 

etc.  Co.,   125  Cal.  444,  54  Pac.  Eep.  *  For  rights  to  developed  water,  see 

530,  58  Pac.  Eep.  68.  Sees.  1205,  1206. 
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donment  of  water  in  the  property  rights  which  may  be  acquired 
to  their  use  by  others.  "We  will  discuss  this  in  the  following  sec- 
tions.s  Again,  a  distinction  must  be  made  in  the  abandonment  of 
the  water  itself,  especially  as  to  whether  or  not  the  abandoned  water 
increases  below  the  point  of  discharge,  the  flow  of  a  natural  stream, 
or  whether  it  is  simply  discharged  waste.  This  subject  will  also  be 
discussed  hereafter.  ^  . 

§  1114.  Abandonment  of  water — ^Water  discharged  into  a 
natural  stream. — Where,  after  use  by  a  prior  appropriator,  w^ater 
is  discharged  into  a  stream  for  the  purpose  of  drainage  or  as  a  con- 
venient method  of  disposing  of  it,  and  without  any  intent  upon  the 
part  of  the  owner  of  the  right  to  reserve  or  recapture  it,  it  works 
an  abandonment  of  such  water,i  and  the  water  thus  discharged 
becomes  a  part  of  the  natural  stream,  and  is  subject  to  reappropri- 
ation  and  to  the  same  rights  as  the  water  naturally  flowing  therein, 
and  can  not  afterward  be  taken  out  by  the  original  appropriator 
to  the  injury  of  other  rights  which  have  attached  and  vested  to  it. 
The  authorities  hold  that  in  all  cases  where  water  formerly  appro- 
priated, or  which  has  been  under  the  control  of  any  person,  is  per- 
mitted to  flow  down  the  natural  channel  of  a  stream  below  the 
point  of  diversion  of  the  appropriator,  without  any  intent  upon  his 
part,  it  works  an  immediate  and  express  abandonment  of  all  the 
water  permitted  so  to  escape ;  and  subsequent  appropriators  can  not 
be  deprived  of  their  rights  in  and  to  this  water  appropriated  by 
them  by  an  attempt  upon  the  part  of  the  first  appropriator  to  shut 
off  their  supply  by  enlarging  the  amount  diverted  by  him,  or  by 
any  changes  in  the  place  or  manner  of  use,^  which  would  injure  the 
rights  of  such  subsequent  appropriators  to  the  continuous  flow  of 
the  stream  as  it  was  at  the  time  that  they  made  their  appropria- 

5  See  Sees.  1114,  1115.  a   mining   tunnel  and  passed  into   a 

6  See  Sec.  1115.  lake,  and  all  control  was  lost  over  it,  it 
1  Butte  Canal  Co.  v.  Vaughn,  11  Cal.     is  held  that  there  is  an  abandonment. 

143,  70  Am.  Dec.  769,  4  Morr.  Min.  Crescent   M.   Co.    v.    Silver   King    M. 

Eep.  552;  Wilcox  v.  Hausch,  64  Oal.  Co.,  17  Utah  444,  54  Pao.  Bep.  244,  70 

461,  3  Pao.  Eep.  108;  Schultz  v.  Swee-  Am.  St.  Eep.  810,  14  Utah  57,  45  Pao. 

ney,  19  Nev.  359,  11  Pac.  Eep.  253,  Eep.  1093. 

3  Am.  St.  Eep.  888.  2  For  changes  which  may  be  made, 

Where  water  was  discharged  from  see  Sees.  856-878. 
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tions.3  However,  the  right  of  the  prior  appropriator  to  take  out  of 
the  stream  the  amount  of  water  originally  appropriated  by  him  is 
not  defeated  by  his  letting,  at  certain  times,  a  portion  of  it  go  back 
to  the  stream  after  use,  which  is  appropriated  by  a  subsequent  ap- 
propriator, although  the  latter  may  not  be  able  to  get  at  all  times 
the  full  amount  which  he  obtained  at  the  time  of  his  first  appropria- 
tion.* In  those  States  of  the  "West  which  adhere  also  to  the  common 
law  of  riparian  rights,^  the  same  rule  holds  to  the  effect  that  where 
water  has  been  discharged  into  a  natural  stream  as  a  matter  of 
convenience,  and  abandoned,  it  can  not  fee  diverted  from  its  natural 


sEddy  V.  Simpson,  3  Cal.  249,  58 
Am.  Dee.  408;  Cache  La  Poudre  Res. 
Co.  v.  Water  Supply  Co.,  25  Colo. 
161,  53  Pao.  Eep.  331,  46  L.  E.  A. 
175,  71  Am.  St.  Eep.  131,  citing  Kin- 
ney on  Irr.,  1st  Ed.,  Sees.  234,  253, 
254,  259. 

The  fact  that  waters  find  their 
source  in  springs  on  land  owned  by 
a  party  is  immaterial,  his  property 
rights  therein ,  being  lost  after  the 
water  has  passed  into  the  water  course. 
Barneieh  v.  Mercy,  136  Cal.  205,  68 
Pae.  Eep.  589. 

"After  waste  vaters  reach  the 
stream,  unless  there  is  an  intention  of 
the  owper  to  replaim  them,  they  be- 
come a  part  of  its  volume,  and  inure 
to  the  benefit  of  its  waters,  to  be  en- 
joyed in  accordance  with  their  nu- 
merical priorities."  La  Jara  Cream- 
ery etc.  Co.  V.  Hansen,  35  Colo.  105, 
83  Pac.  Eep.  644,  citing  Banney  on 
Irr.,  1st  Ed.,  Sees.  183,  259. 

See,  also,  Maeris  v.  Bicknell,  7  Cal. 
262,  68  Am.  Dee.  257,  1  Morr.  Min. 
Eep.  601 ;  McKinney  v.  Smith,  21  Cal. 
374,  1  Morr.  Min.  Eep.  650;  Thomas 
V.  Guiraud,  6  Colo.  530;  Woolman  v. 
Garringer,  1  Mont.  535,  1  Morr.  Min. 
Eep.  675;  Davis  v.  Gale,  32  Cal.  26, 
91  Am.  Dee.  554,  4  Morr.  Min.  Eep. 
604;  Dougherty  v.  Creaiy,  30  Cal.  290, 


89  Am.  Dec.  116;  Barkley  v.  Tieleke, 
2  Mont.  59,  4  Morr.  Min.  Eep.  666 ; 
Lobdell  V.  Simpson,  2  Nev.  274,  90 
Am.  Deo.  537;  Ortman  v.  Dixon,  13 
Cal.  33;  Last  Chance  M.  Co.  v.  Bunker 
Hill  etc.  Co.,  49  Fed.  Eep.  430 ;  Hewitt 
V.  Story,  64  Fed.  Eep.  510,  12  C.  C.  A. 
250,  30  L.  E.  A.  265,  29  U.  S.  App. 
155;  Id.,  51  Fed.  Eep.  101;  Butte 
Canal  Co.  v.  Vaughn,  11  Cal.  143,  70 
Am.  Deo.  769,  4  Morr.  Min.  Eep.  352; 
Farmers'  Union  D.  Co.  v.  Eio  Grande 
C.  Co.,  37  Colo.  512,  86  Pac.  Eep. 
1042;  Clark  v.  Ashley,  34  Colo.  285, 
82  Pae.  Eep.  588;  Colorado  etc.  Co. 
T.  Eocky  Ford  etc.  Co.,  3  Colo.  App. 
545,  34  Pac.  Eep.  580. 

4  Brown  v.  MuUin,  65  Cal.  89,  3  Pac. 
Eep.  99. 

Where  water  from  a  tunnel  is  dis- 
charged into  a  stream  previously  ap- 
propriated, it  would  be  inequitable  to 
deprive  the  first  appropriator  of  his 
original  rights,  by  allowing  the  diver- 
sion of  water  which  would  naturally 
flow  into  the  stream,  but  which,  on 
account  of  the  tunnel,  is  discharged 
into  the  stream  at  a  point  different 
from  the  natural  flow.  Herriman  Irr. 
Co.  v.  Butterfield  M.  Co.,  19  Utah 
453,  57  Pao.  Eep.  537,  51  L.  E.  A. 
930. 

BFor  these  States,  see  Sec.  507. 
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channel  so  as  to  prevent  a  lower  riparian  owner  from  enjojdng  its 
use.^ 

But,  as  has  been  seen  in  a  previous  portion  of  this  work,  a  natural 
channel  of  a  stream  may  be  used  as  a  part  of  the  ditch  system  of 
an  appropriator,  and  water  turned  into  the  same  by  the  appropri- 
ator,  with  no  intent  to  abandon  the  same,  but,  upon  the  contrary, 
with  the  express  purpose  of  conducting  it  to  some  point  below  and 
of  recapturing  it  at  that  point. '^  Therefore,  where  water  from  an 
artificial  ditch  is  turned  into  a  natural  water  course  and  mingled 
with  the  natural  waters  of  the  stream  for  the  purpose  of  conducting 
it  to  a  point  where  it  is  to  be  used,  it  is  not  thereby  abandoned, 
but  may  be  "recaptured,"  or  rather  an  equivalent  amount  taken 
out  of  the  stream,  by  the  person  so  conducting  it,  provided  that  in 
so  doing  he  does  not  diminish  the  quantity  of  the  natural  flow  of 
the  stream  to  the  injury  of  those  who  have  previously  appropri- 
ated it.*    As  we  have  shown  in  a  previous  section,  the  question  of 


6  Willcox  V.  Hauseh,  64  Cal.  461,  3 
Pac.  Eep.  108;  Schultz  v.  Sweeney,  19 
Nev.  359,  11  Pao.  Eep.  255,  3  Am.  St. 
Eep.  888. 

A  riparian  owner  may  restrain  the 
diversion  of  any  water  from  the 
stream  by  one  who  has  conducted  water 
into  it  from  a  foreign  source,  unless 
the  latter  shows  that  he  is  not  taking 
from  the  stream  more  water  than  he 
turned  into  it.  Paige  v.  Eocky  Ford 
etc.  Co.,  83  Cal.  84,  21  Pae.  Eep. 
1102,  23  Pac.  Eep.  875;  Wiggins  v. 
Muscupiabe  etc.  Co.,  113  Cal.  182,  45 
Pao.  Eep.  160,  32  L.  E.  A.  667,  54 
Am.  St.  Eep.  337;  Wood  v.  Waud,  3 
Bxch.  748,  18  L.  J.  Exch.  N.  S.  305, 
13  Jur.  742;  Adams  v.  Slater,  8  El. 
App.  72. 

7  Por  the  use  of  the  natural  chan- 
nel as  a  ditch  or  canal,  see  Sec.  832. 

For  the  right  to  recapture  water 
turned  into  a  natural  channel,  see  Sees. 
798-800. 

8  Butte  Canal  Co.  v.  Vaughn,  11  Cal. 
143,  70  Am.  Dec.  769,  4  Morr.  Min. 
Eep.  552;  Burnett  v.  Whitesides,  15 


Cal.  35;  Hoffman  v.  Stone,  7  Cal.  46; 
Eichardson  v.  Kier,  34  Cal.  63,  91  Am. 
Dec.  681,  4  Morr.  Min.  Eep.  612; 
Weaver  v.  Eur.eka  etc.  Co.,  15  Cal.  271, 
1  Morr.  Min.  Eep.  642;  Davis  v.  Gale, 
32  Cal.  26,  91  Am.  Dec.  554,  4  Morr. 
Min.  Eep.  604;  Churchill  v.  Eose,  136 
Cal.  576,  69  Pae.  Eep.  416;  Platte 
Valley  etc.  Co.  v.  Buckers,  25  Colo.  77, 
53  Pao.  Eep.  334;  Parke  v.  Boulware, 
7  Idaho  490,  63  Pae.  Eep.  1045;  Bea- 
verhead etc.  Co.  V.  Dillon  etc.  Co.,  34 
Mont.  135,  85  Pao.  Eep.  880;  Sim- 
mons V.  Winters,  21  Ore.  35,  27  Pao. 
Eep.  7,  28  Am.  St.  Eep.  727;  Fuller 
V.  Sharpe,.33  Utah  431,  94  Pae.  Eep. 
817 :  Spring  Valley  W.  Co.  v.  Sohottler, 
110  TJ.  S.  347,  28  L.  Ed.  173,  4  Sup. 
Ct.  Eep.  48. 

One  who  by  his  own  efforts  increases 
the  fjow  of  a  stream  is  entitled  to  the 
benefit  of  it  to  the  extent  of  the  in- 
crease. Platte  Valley  Irr.  Co.  v. 
Buckers  etc.  Co.,  25  Colo.  77,  53  Pac. 
Eep.  334;  Herriman  Irr.  Co.  v.  Keel, 
25  Utah  96,  69  Pac.  Eep.  719,  hold- 
ing that  the  mere  turning  water  into 
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abandonment  of  a  water  right  or  of  the  water  itself  is  a  question 
of  the  intent  of  the  parties.  Thereforje,  it  follows  that  where  the 
water  is  turned  into  a  stream  for  the  convenience  in  conducting 
it  to  the  place  of  use,  with  the  express  intention  of  recapturing  it, 
there  can  be  no  intention  to  abandon  the  water.  ^  But  the  intent 
to  recapture  the  water  must  be  present  at  the  time  it  is  discharged 
into  the  stream.^"  Water  which  is  developed  in  mining  operations 
may  be  discharged  into  a  natural  stream,  and  where  the  intent  to 
recapture  was  present  at  the  time  of  such  discharge,  it  may  be  taken 
out  by  the  party  developing  the  same  at  some  point  below  and  used 
for  any  beneficial  purpose.  The  date  of  such  an  appropriation 
relates  back  to  the  time  when  the  party  sought  to  utilize  the  water,  ^i 


§  1115.  Abandonment  of  water — Discharged  waste. — In  the 
preceding  sections  we  have  discussed  the  effect  of  an  abandonment 
of  water  rights, ^  and  of  the  water  itself, ^  where  the  water  either 
remains  in  the  natural  stream  or  is  discharged  into  it  and  thereby 
augments  its  natural  flow,  and  the  rights  which  may  be  acquired 
to  this  water  by  others.  To  this  water  so  abandoned  permanent 
rights  may  be  acquired,  where,  in  fact,  there  has  been  an  actual 


a  natural  stream  is  not  an  abandon- 
ment of  it. 

See,  also,  Pomona  etc.  Co.  v.  San 
Antonio  W.  Co.,  152  Cal.  618,  93  Pae. 
Eep.  881,  holding  that  the  appropiiator 
can  not  successfully  claim  any  excess 
of  water  over  the  amount  to  which 
he  is  entitled,  regardless  as  to  how  it 
was  produced. 

See,  also,  Butte  etc.  Co.  v.  Vaughn, 
11  Cal.  143,  70  Am.  St.  Eep.  769,  4 
Morr.  Min.  Eep.  532 ;  Creighton  v.  Ka- 
weah  Irr.  Co.,  67  Cal.  221,  7  Pac.  Eep. 
658;  Merriman  Irr.  Co.  v.  Butterfield 
M.  Co.,  19  Utah  453,  57  Pac.  Eep. 
537,  51  L.  E.  A.  930;  Platte  Valley 
Irr.  Co.  V.  Buckers  etc.  Co.,  25  Colo. 
77,  53  Pae.  Eep.  334;  Wiggins  v.  Mus- 
cupiabe  etc.  Co.,  113  Cal.  182,  45  Pac. 
Eep.  160,  32  L.  E.  A.  667,  54  Am.  St. 
Eep.  337. 

Also,  for  right  of  recapture,  see 
Sees.  799,  800. 


In  Southern  California  Inv.  Co.  v. 
Wilshire,  144  Cal.  68,  77  Pac.  Eep. 
767,  the  right  to  recapture  seepage  as 
against  the  rights  of  a  riparian  owner 
was  denied. 

.    9  For  intent  to  abandon,   see   Sec. 
1101. 

10  Sehulz  V.  Sweeney,  19  Nev.  359, 
11  Pac.  Eep.  253,  3  Am.  St.  Eep. 
888;  Wilcox  v.  Hauseh,  64  Cal.  461,  3 
Pac.  Eep.  108;  Farmers'  Union  D. 
Co.  V.  Eio  Grande  C.  Co.,  37  Colo.  512, 
86  Pae.  Eep.  1042. 

See,  also,  cases  cited  supra. 

11  Eipley  v.  Park  etc.  Co.,  40  Colo. 
129,  90  Pac.  Eep.  75;  Herriman  Irr. 
Co.  V.  Keel,  25  Utah  96,  69  Pae.  Eep. 
719. 

1  For  effect  of  abandonment  of  a 
water  right,  see  Sec.  1117. 

2  For  the  abandonment  of  water, 
see  Sees.  1113-1115. 
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abandonment  either  of  the  right  or  of  the  water  which  has  been 
discharged  into  a  natural  stream. 

There  is  another  method  whereby  the  water  is  lost,  which  although 
it  may  work  an  abandonment  upon  the  part  of  the  appropriator, 
must  be  distinguished  from  the  abandonment  of  the  other  rights 
discussed,  and  that  is  the  question  of  the  necessary  discharged 
waste.  This  is  where  the  water  is  lost  from  the  ditches,  canals,  or 
other  works,  of  the  appropriate)^  by  seepage,  leakage,  or,  after  use 
by  him,  flows  from  the  ends  of  his  ditches,  canals,  or  laterals  to  the 
lower  lands,  without  immediately  finding  its  way  into  a  natural 
stream.  The  loss  of  this  water  is  a  matter  of  necessity,  and  not 
merely  the  question  of  a  convenient  method  of  disposing  of  it  or 
drainage.  In  a  previous  chapter  upon  the  subject  of  the  economic 
use  and  the  suppression  of  waste  ^  we  endeavored  to  show  that  in 
all  enterprises  for  the  use  of  water  there  is  more  or  less  of  the 
water  lost  to  the  appropriators  from  what  is  called  necessary  waste. 
This  is  the  water  which  escapes  from  the  ditches,  canals,  or  other 
works,  and  which  can  not  be  avoided  by  the  ordinary  precautions 
commonly  used  in  the  construction  of  the  works.  And  while  it  is 
the  duty  of  the  appropriator  to  use  ordinary  methods  to  prevent  this 
waste,  he  is  not  compelled  under  the  law  to  use  extraordinary  meth- 
ods. However,  as  "water  is  a  movable,  wandering  thing,"  ^  under 
the  best  methods  known  to  man,  some  of  the  water  wiU  escape.  To 
this  necessarily  lost  water,  while  a  temporary  use  may  be  made  of 
it  by  any  one  who  may  capture  it,  no  permanent  right  can  be  ac- 
quired so  as  to  compel  the  continuance  of  the  discharge  or  loss.^ 

3  See  Chap.  49,  Seca.  874-916.  ing   upon   another   tract,   also   owned 

4  2  Black.  Comm.  18.  by     MoCue's     predecessor,     through 

5  In  the  now  famous  case  upon  which  he  conducted  water  from  the 
the  subject  of  the  right  to  intercept  spring  across  the  Hanson  tract  to  his 
percolating  waters  of  Katz  v.  Walkin-  other  land.  This  ditch,  in  its  course 
shaw,  141  Cal.  116,  70  Pac.  Eep.  663,  over  Hanson's  land,  leaked  water  in 
74  Pac.  Eep.  766,  64  L.  E.  A.  236,  99  such  quantities  that  it  collected  in 
Am.  St.  Eep.  35,  Mr.  Justice  Shaw,  a  stream,  which  Hanson  used  for  ir- 
in  reviewing  the  cases  cited,  said:  rigation.  This  was  the  only  founda- 
"In  Hanson  v.  MoCue,  42  Cal.  303,  tion  for  the  right  which  Hanson  had 
10  Am.  Eep.  299,  .  .  .  Mc-  or  claimed  to  the  water.  The  Court 
Cue's  predecessor  had  made  a  ditch  properly  held  that  he  had  no  right 
leading  from  a  spring  on  his  land,  to  the  waste  water,  and  that  McCue 
across  a  tract  of  land  belonging  to  was  not  bound  to  continue  to  mai.n- 
Hansou's   predecessor,   and   terminat-  tain   the   artificial   stream   for   Han- 
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The  authorities  hold  upon  this  subject  to  the  effect  that,  where  water 
has  been  once  lawfully  appropriated,  a  use  by  another  of  the  water 
necessarily  lost  from  the  works  of  the  appropriator,  or  owner,  can 
not  give  rise  to  a  permanent  right  by  appropriation,^  prescription, 
or  estoppel  so  as  to  compel  the  loss  of  such  water  permanently  kept 
up,  even  though  the  parties  claiming  and  using  it  constructed  ex- 
pensive works  for  the  utilization  of  such  water.  Therefore,  the 
owner  of  a  water  right  for  irrigation  purposes,  by  permitting  the 
water  to  flow  onto  adjoining  property,  does  not  lose  the  right  to  use 
all  of  the  water  under  his  right  by  the  fact  that  the  owner  of  the 
adjoining  land  collected  it  into  a  ditch  for  many  years  and  applied  it 
to  the  irrigation  of  his  land.  But  he  may  at  any  time  use  all  of  the 
water  under  his  lawful  claim  so  that  all  waste  is  cut  off.^ 

So,  when  the  owner  of  the  right  for  temporary  periods  does  not 
wish  to  use  the  water,  there  is  no  abandonment  of  any  right,  and 
there  can  be  no  valid  appropriation  of  the  water  by  the  mere  passive 
acceptance  of  it  as  it  flows  into  the  ditch  of  another.^  So,  again, 
where  the  appropriator  uses  the  water  for  mining  purposes,  the 


son's  benefit,  but  could,  by  any  means 
he  chose,  change  the  use  of  the 
spring  and  the  course  of  the  ditch." 

6  For  the  appropriation  of  waste 
water,  see  See.  661. 

TBurkhart  v.  Meinberg,  37  Colo. 
187,  86  Pac.  Eep.  98,  6  L.  R.  A.,  N. 
S.,  1104,  91  Am.  St.  Eep.  279,  where 
it  is  held  that  no  yalid  appropria- 
tion can  be  made  by  gathering  sur- 
plus water  as  it  flows  over  the  sur- 
face from  adjoining  property  upon 
which  it  has  been  spread  for  irriga- 
tion purposes,  so  as  to  entitle  the 
user  to  contest  the  right  of  the  owner 
of  the  water  right,  after  he  has  sold 
the  land  on  which  the  water  was 
used,  to  gather  this  surplus  for  use 
on  other  property  belonging  to  him. 

8  Smith  Canal  etc.  Co.  v.  Colorado 
etc.  Co.,  34  Colo.  485,  82  Pac.  Eep. 
940,  3  L.  E.  A.,  N.  S.,  1148;  Hanson 
V.  McCue,  42  Cal.  303,  10  Am.  Eep. 
299;  Stockman  v.  Eiverside  etc.  Co., 
64  Cal.  57,  28  Pac.  Eep.  116;   Ana- 


heim W.  Co.  V.  Semi  Tropic  etc.  Co., 
64  Cal.  185,  30  Pac.  Rep.  623;  Greer 
V.  Heiser,  16  Colo.  306,  26  Pac.  Eep. 
770;  Parke  v.  Kilham,  8  Cal.  77,  68 
Am.  Dee.  310,  4  Morr.  Min.  Eep.  522; 
Lakeside  D.  Co.  v.  Crane,  80  Cal.  181, 
22  Pac  Eep.  76;  Hargrave  v.  Cook, 
108  Cal.  72,  41  Pac.  Eep.  18,  30  L. 
E.  A.  390;  Wimer  v.  Simmons,  27  Ore. 
1,  39  Pac.  Eep.  6,  50  Am.  St.  Eep. 
685;  Ball  v.  Kehl,  95  Cal.  606,  30 
Pac.  Eep.  780;  Lillis  v.  Emigrant  D. 
Co.,  95  Cal.  553,  30  Pac.  Eep.  1108. 

The  overflow  or  waste,  after  use  on 
defendants'  land,  of  waters  which 
they  appropriated  and  brought  there, 
was  not  abandoned,  so  as  to  be  sub- 
ject to  the  use  of  others,  unless  there 
was  a  concurrence  of  intent  to  aban- 
don and  an  actual  relinquishment. 
Miller  v.  Wheeler,  54  Wash.  429,  103 
Pac.  Eep.  641,  23  L.  E.  A.,  N.  S., 
1065;  Mabee  v.  Platte  L.  Co.,  17 
Colo.  App.  476,  68  Pac.  Eep.  1058. 
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mere  fact  that  he  abandons  the  water  and  tailings  from  his  flume 
for  a  portion  of  the  time  does  not  render  it  obligatory  upon  him  to 
continue  to  do  so,  but  he  may  sell  the  water  to  third  persons  or 
divert  it  in  another  direction,  though  the  persons  who  have  been 
accustomed  to  use  them  will  thereby  be  deprived  of  its  use.^ 

§  1116.  Proof  of  abandonment. — As  to  whether  or  not  a  water 
right,  the  water  itself,  the  ditch,  canal,  or  other  works  have  actually 
been  abandoned  or  not,  depends  upon  the  facts  and  circumstances 
surrounding  each  particular  case,  tending  to  prove  the  essential 
elements  of  an  abandonment,  namely,  the  intent  and  the  acts  of  the 
party  charged  with  abandoning  such  a  right.  In  other  words,  it  is 
a  question  of  fact,  to  be  determined  by  the  jury,  or  by  the  Court, 
sitting  as  such.i  Abandonment  is  most  usually  proved  by  evidence 
of  the  failure  of  the  party  charged  to  use  the  right,  or  the  water,^ 
or  to  keep  the  works  necessary  for  the  utilization  of  the  water  in 
repair ;  and  if  such  non-usage  or  neglect  is  continued  for  an  unrea- 
sonable period,  it  may  fairly  create  the  presumption  of  the  intention 
to  abandon;  but  this  presumption  is  not  conclusive,  and  may  be 
overcome  by  other  satisfactory  evidence  introduced  by  the  party 
charged  to  rebut  the  presumption.^     And  where  the  preponderance 

9  Dougherty  v.  Creary,  30  Cal.  290,  "As  abandonment  is  a  matter  of 

89  Am.  Deo.  116;   Correa  v.  Frietas,  intention,  it  is  peculiarly  within  the 

42  Cal.  339;  Fairplay  etc.  Co.  v.  Wes-  province  of  the  trial  Court  to  deter- 

ton,  29  Colo.   125,  67  Pae.  Eep.  160,  mine  from  all  the  facts  and  eircum- 

21  Morr.   Min.  Eep.  725 ;   Cardelli  v.  stances  of  each  particular  case  whether 

Comstock  Tunnel  Co.,  26  Nev.  284,  66  abandonment   has    or   has    not   taken 

Pac.   Eep.   950;    Crescent   etc.   Co.   v.  place."     Cooper  t.  Shannon,  36  Colo. 

Silver  King  etc.  Co.,  17  Utah  444,  54  98,   85  Pac.   Eep.   175,   118   Am.   St. 

Pac.  Eep.  244,  70  Am.  St.  Eep.  810;  Eep.  95. 

see   Id.,   14   Utah   57,   45   Pac.   Eep.  See,    also,    authorities    cited   under 

1093;  Woolman  v.  Garringer,  1  Mont,  the  section  abandonment  defined — ^in- 

535,  1  Morr.  Min.  Eep.  675.  tent.  Sec.  1101. 

1 ' '  Abandonment   is   a   question  of  2  For   abandonment    of    water,   see 

fact  to  be  determined  by  &  jnry  or  Sees.  1113-1115. 

the  Court  sitting  as  such.     Yielding  3  Sieber  v.  Frink,  7  Colo.  148,  3  Pac. 

up  possession  and  non-user  is  evidence  Eep.   901;    Beaver  Brook  Ees.  Co.  v. 

of  abandonment,  and,  under  many  eir-  St.  Vrain  Ees.  Co.,  6  Colo.  App.  130, 

eumstances,  sufficient  to  warrant  the  40  Pac.  Eep.  1066;  Cole  v.  Logan,  24 

deduction    of    the    ultimate    fact    of  Ore.  304,  33  Pac.  Eep.  568;  Smith  v. 

abandonment."    Utt  v.  Frey,  106  Cal.  North  Canyon  W.  Co.,  16  Utah  194, 

892,  39  Pac.  Eep.  807.  52  Pac.  Eep.   283,  where  it  is  said: 
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of  all  the  evidence  introduced  in  any  particular  case  shows  that  the 
appropriator  continued  in  the  use  of  his  rights,  without  any  unrea- 
sonable voluntary  cessation  or  neglect,  no  abandonment  will  be  de- 
creed against  him  by  the  Court.*  The  evidence  in  any  particular 
case  where  an  abandonment  is  decreed  by  the  Court  must  be  clear 
and  satisfactory  that  such,  in  fact,  was  the  case.  The  old  rule  that 
forfeitures  are  not  favored  in  law  applies  with  especial  force  in 
cases  of  this  nature ;  and  an  appropriator,  or  owner,  will  not  be  held 
lightly  by  the  Court  to  have  abandoned  his  rights,  and  only  when 
the  preponderance  of  the  evidence  in  the  case  shows  that  there  was 
actually  such  a  desertion  of  the  right,  or  such  actual  neglect  and 
failure  to  use  the  right  for  an  unreasonable  time  as  to  warrant  the 
presumption,  from  all  the  evidence  in  the  case,  that  the  party 
charged  intended  to  abandon  the  right.^ 


"These  acts  of  ownership  and  use 
not  only  preclude  the  presumption  of 
any  abandonment  of  the  water  on 
the  part  of  the  plaintiff,  but  also  pre- 
clude the  statutory  bar  of  his  rights," 
etc. 

There  must  be  a  manifest  intention 
upon  the  part  of  the  party  charged 
to  abandon  his  right;  this  intention 
to  be  determined  from  his  declara- 
tions and  acts  in  relation  thereto. 
Hindman  v.  Eizor,  21  Ore.  112,  ■  27 
Pac.  Eep.  13;  Low  v.  Schaffer,  24 
Ore.  239,  33  Pac.  Eep.  678. 

-The  failure  to  repair  and  use  a 
ditch  destroyed  by  a  landslide  for 
over  nine  years  is  an  abandonment  of 
the  ditch.  Ison  v.  Nelson,  47  Fed. 
Eep.  199;  Stalling  v.  Perrin,  7  Utah 
477,  27  Pac.  Eep.  686. 

However,  evidence  that  parties  did 
not,  when  water  was  scarce,  enforce 
their  right  to  all  the  water  they  might 
justly  claim,  and  that,  if  more  water 
had  been  used,  better  and  larger 
crops  could  have  been  raised,  is  insuf- 
ficient to  raise  the  presumption  that 
they  intended  to  aiandon  their  rights 
in  whole  or  in  part.  Hall  v.  Lincoln, 
10  Colo.  App.  360,  50  Pac.  Eep.  1047. 


See,  also,  American  etc.  Co.  v. 
Bradford,  27  Cal.  360,  15  Morr.  Min. 
Eep.  190;  Cave  v.  Crafts,  53  Cal. 
135. 

4  Nichols  V.  Mcintosh,  19  Colo.  22, 
34  Pac.  Eep.  278;  Hall  v.  Lincoln,  10 
Colo.  App.  360,  50  Pac.  Eep.  1047. 

5 ' '  The  intention  of  the  party  whp 
made  the  appropriation  must  govern 
in  determining  whether  he  has  aban- 
doned his  rights,  such  intention  to  be 
ascertained  from  his  conduct  and  dec- 
larations in  respect  thereto."  Oviatt 
V.  Big  Pour  M.  Co.,  39  Ore.  118,  65 
Pac.  Eep.  811. 

"A  single  act  may  be  of  such  char- 
acter, and  done  in  such  manner,  and 
under  such  circumstances,  that  an  in- 
tention to  abandon  may  be  inferred 
from  it."  Putnam  v.  Curtis,  7  Colo. 
App.  437,  43  Pac.  Eep.  1056. 

"Abandonment  is  a  question  of  in- 
tention, and  forfeitures  are  not  fa- 
vored, and  must  be  clearly  estab- 
lished." Ada  County  etc.  Co.  v. 
Farmers'  Canal  Co.,  5  Idaho  793,  51 
Pac.  Eep.  990,  40  L.  E.  A.  485. 

See,  also,  Eomiuger  v.  Squires,  9 
Colo.  327,  12  Pac.  Eep.  213;  Hall  v. 
Lincoln,  10  Colo.  App.  360,  50  Pac. 
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The  burden  of  proving  that  an  abandonment  of  a  right  of  this 
nature  actually  took  place  is  upon  the  party  asserting  it,  and  it 
must  be  proven  by  a  preponderance  of  all  the  evidence  admitted 
in  the  case.^  Any  evidence,  however,  which  is  admissible  under 
the  ordinary  rules  of  evidence,  is  admissible  to  prove  or  disprove 
the  allegation  that  a  right  was  or  was  not  abandoned.  So,  also,  the 
declarations  of  the  party  charged  with  abandoning  a  right  is  ad- 
missible as  tending  to  prove  hi?  intentions. '^  The  party  charged 
with  abandonment  may  also  testify  as  to  what  his  intentions 
were,  since  the  question  rests  largely  upon  that  of  intention.^ 
Therefore,  while  mere  non-user  will  not  prove  an  abandonment,  it 
is  competent  evidence  upon  the  question  of  abandonment.  The 
failure  to  use  the  right  for  an  unreasonable  time  is  evidence  of  the 
intention  to  abandon  it.  In  other  words,  where  the  non-user  is, 
under  all  the  facts  and  circumstances  of  the  case,  for  an  unreason- 
able time,  it  is  an  abandonment  of  the  right ;  if,  upon  the  other  hand, 
under  the  evidence  in  the  case,  it  appears  that  but  a  reasonable 
time  elapsed  there  is  not  an  abandonment.®  In  other  words,  what 
is  or  is  not  a  reasonable  or  unreasonable  time  which  wiU  or  will  not 
work  an  abandonment  is  a  question  of  fact  for  the  jury  or  for  the 
Court  to  determine  from  all  the  facts  and  circumstances  surround- 

Eep.  1047;  Beaver  Brook  etc.  Co.  v.  93  Pac.  Rep.  1112;  Miller  v.  Wheeler, 

St.  Vrain  etc.  Co.,  6  Colo.  App.  130,  54  Wash.  429,  103  Pac.  Rep.  641,  23 

40    Pao.    Eep.    1066;    Wood   v.    Eti-  L.  R.  A.,  N.  8.,  1065;  McFarland  v. 

wanda  W.  Co.,  147  Cal.  233,  81  Pac.  Alaska  etc.  Co.,  3  Alaska  308;  White 

Eep.  512;  Id.,  122  Cal.  152,  54  Pac.  v.   Nuckolls,   49   Colo.   170,   112   Pac. 

Eep.  726;  ITtt  v.  Frey,  106  Cal.  392,  Eep.  329. 

39  Pac.  Eep.  807;  Millheiser  v.  Long,  7  Central   Trust   Co.   v.   Culver,   35 

10  N.  M.  99,  61  Pac.  Eep.  Ill;  Val-  Colo.  93,  83  Pac.  Rep.  1064;  Dodge  v. 

calda  V.  Silver  etc.  Co.,  86  Fed.  Eep.  Marden,    7   Ore.    456,    1   Morr.    Min. 

90,  29  C.  C.  A.  591,  19  Morr.  Min.  Eep.  63;  Boulder  etc.  Co.  v.  Leggett, 

Rep.   233.  36  Colo.  455,  86  Pac.  Eep.  101. 

6  O  'Brien  v.  King,  41  Colo.  487,  92  An  administrator,  however,  is  with- 

Pac.   Rep.   945;    Hall   v.   Lincoln,   10  out  power  or  authority  to  relinquish 

Colo.  App.  360,  50  Pac.  Eep.   1047;  or   abandon   a   water   right   appurte- 

Putnam  v.  Curtis,  7  Colo.  App.  437,  nant  to  the  estate,  by  a  simple  dis- 

43  Pac.  Eep.  1056;  Beaver  Brook  etc.  claimer  of  title.     Turner  v.  Cole,  31 

Co.  V.  St.  Vrain  etc.  Co.,  6  Colo.  App.  Ore.  154,  49  Pac.  Eep.  972. 

130,  40  Pae.  Eep.  1066;   Platte  Val-  8  Boulder  etc.   Co.   v.  Leggett   etc. 

ley  Irr.  Co.  v.  Central  Trust  Co.,  32  Co.,  36  Colo.  455,  86  Pac.  Eep.  101. 

Colo.    102,    75   Pac.    Rep.    391;    Ala-  9  See  implied  abandonment  for  non- 

mosa  etc.  Co.  v.  Nelson,  42  Colo.  140,  user,  Sees.  1105,  1106. 
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ing  any  particular  case.i"  The  non-user  of  the  water  for  a  period 
of  seven  years  and  a  failure  during  that  time  to  keep  in  repair  the 
ditch  is  held  in  Utah  to  be  an  abandonment.  ^^  And  since  the  intent 
of  the  party  charged  is  the  principal  issue  in  the  case,  he  himself 
may  testify  as  to  what  his  intentions  were  in  respect  to  abandoning 
the  right.12  The  abandonment  of  a  right  may  be  proven  by  state- 
ments of  the  party  charged  asserting  inconsistent  rights.^^  j^  ggje 
of  land,  and  in  the  deed  ignoring  a  water  right  which  was  used  on 
the  land,  is  evidence  of  the  abandonment  of  the  right,  but  it  is  not 
conclusive.  The  water  right  may  have  passed  to  the  grantee  as 
an  appurtenance,^*  or  it  may  have  been  retained  by  the  ^ntor 
for  use  on  other  lands.i^  Again,  the  posting  of  a  second  notice  of 
appropriation  is  evidence  which  may  be  introduced  as  tending  to 
prove  the  abandonment  of  the  rights  claimed  under  a  first  notice. 
But  this  evidence  is  not  conclusive  and  may  be  rebutted.  ^^  Evi- 
dence that  certain  wells  were  sunk  for  oil,  but  the  owners  failing  in 
striking  oil  struck  a  flow  of  water,  after  which  they  pulled  up 
and  deserted  the  wells,  was  held  to  work  an  immediate  abandon- 
ment. ^'^  But  the  evidence  of  the  abandonment  of  worked  out  min- 
ing claims  is  not  necessarily  proof  of  the  abandonment  of  the  water 
rights  used  in  connection  therewith.     There  is  an  absolutely  inde. 

10  Gross  V.  Jones,  85  Neb.  77,  127  gett  etc.  t!o.,  36  Colo.  455,  86  Pae. 
N.  W.  Eep.  681.  Eep.    101,    citing    Greenleaf    on    Ev., 

11  Stalling  V.  Ferrin,  7  Utah  477,  27  See.  329n;  Wharton's  Grim.  Ev.,  See. 
Pac.  Rep.  686.  431;  Fiedler  v.  Darrin,  50  N.  Y.  437. 

See,  also,  Jackson  v.  Indian  Creek  13  Hewitt   v.    Story,   64   Fed.   Eep. 

etc.  Co.,  18  Idaho  513,  110  Pae.  Eep.  510,  12  C.  C.  A.  250,  29  TJ.  S.  App. 

251;   Rutherford  etc.   Co.  v.  Lucerne  155,  30   L.  E.  A.   265;   Id.,  51  Fed. 

etc.  Co.,  12  Wyo.  299,  75  Pac.  Rep.  Eep.  101;  Oppenlander  v.  Left  Hand 

445.  D.  Co.,  18  Colo.  142,  31  Pac.  Rep.  854. 

12 ' '  The  Court,  over  the  objection  14  For     appurtenances,     see    Sees. 

of  the  plaintiff,  permitted  one  of  the  1005-1018. 

owners  of  the  Leggett  ditch  to  answer  16  For    the    reservation    of    water 

the   question:      'Did    you    ever  have  rights,  see  Sec.  1002. 

any  intention  or  purpose  of  abandon-  See,  also,  Dodge  v.  Marden,  7  Ore. 

ing  that  decree   or  any  part  of  it?'  456. 

.     .     .     The  Court,  we  think,  did  not  le  Hall   v.   Lincoln,    10   Colo.   App. 

commit  error.    Abandonment  is  a  mat-  360,  50  Pac.  Rep.  1047. 

ter  of  intention,  and  therefore  the  in-  See,   also,   Norman   v.   Corbley,   32 

tent  with  which  the  acts   claimed   to  Mont.  195,  79  Pae.  Rep.  1059. 

operate  as  an  abandonment  were  done  it  De  Wolf  skill  v.  Smith.  5  Cal.  App. 

is  material."    Boulder  etc.  Co.  v.  Leg-  175,  89  Pac.  Rep.  1001. 


2016  ABANDONMENT    AND    FOEFBITUEE. 

pendent  property  right  in  a  water  right  separate  and  apart  from 
the  land  upon  which  it  is  used.^^  Therefore,  the  mining  claims 
may  be  abandoned,  but  the  water  right  may  be  either  sold  to  others 
for  their  use  or  transferred  to  other  lands  for  use  there  by  the 
original  owners  of  the  mining  claims.^^ 

There  are  other  questions  of  evidence  tending  to  prove  or  dis- 
prove the  charge  of  abandonment  which  have  been  discussed  under 
the  substantive  law  upon  the  s#bject  in  the  preceding  sections.  But, 
in  general,  any  evidence  which  is  admissible  under  the  general  rules 
of  evidence  as  tending  to  prove  or  disprove  the  allegation  that  a 
right  was  abandoned,  is  admissible  in  evidence  for  what  it  is  worth. 

§  1117.  The  effect  of  abandonment.— The  effect  of  the  aban- 
donment of  water  rights,  water  itself,  ditches,  canals,  or  other  works, 
or  easements  or  rights  of  way  for  the  same  depends  largely  upon 
the  nature  of  the  right  abandoned.  In  the  case  of  the  abandonment 
of  water  rights,  and  water  discharged  into  a  natural  stream  for  the 
purpose  of  drainage,  or  as  a  matter  of  convenience,  without  any  in- 
tent to  recapture  it,i  the  effect  is  the  same:  First,  the  former  ap- 
propriator,  or  owner,  loses  absolutely  all  title  to  the  water  right,  or 
the  portion  thereof  abandoned,  and  all  right  to  the  use  of  the  water 
so  discharged  into  a  natural  stream ;  2  and,  second,  the  water  for 
merly  claimed  under  the  right  becomes  a  part  of  the  volume  of  the 
stream  and  puilici  juris,  and,  therefore,  subject  to  the  appropria- 
tion of  ^the  first  comers ;  ^  or,  if  there  are  already  subsequent  appro- 
is  See  Sees.  766-771.  rado  etc.  Co.  v.  Eocky  Ford  etc.  Co., 
19  For  the  sale  and  transfer  of  wa-  3  Colo.  App.  545,  34  Pac.  Eep.  580; 
ter  rights,  see  Sees.  994-1032.  Eddy  v.  Simpson,  3  Cal.  249,  58  Am. 

For  the  ehange  of  the  plaee  of  use     Dee.  408. 
of  water  rights,  see  Sees.  856-873.  3  ' '  After    it    had    been   used   and 

See,  also,  Lowden  v.  Frey,  67  Cal.  answered  the  purpose  of  the  first  ap- 
474,  8  Pao.  Eep.  31.  propriator   without   any   intention   of 

1  For  the  abandonment  of  water,  reeapture,  and  thereby  became  pnWci 
see  Sees.  1113-1115.  juris  and  subject  to  appropriation  by 

2  Davis  V.  Gale,  32  Cal.  26,  91  Am.  any  one."  Woolman  v.  Garringer,  1 
Dee.  554,  4  Morr.  Min.  Eep.  604;  Mont.  535,  1  Morr.  Min.  Eep.  675; 
Barkley  v.  Tieleke,  2  Mont.  59,  4  Morr.  Davis  v.  Gale,  32  Cal.  26,  91  Am.  Deo. 
Min.  Eep.  666;  Suffolk  etc.  Co.  v.  San  554,  4  Morr.  Min.  Eep.  604;  Dodge  v. 
Miguel  etc.  Co.,  9  Colo.  App.  407,  48  Marden,  7  Ore.  546;  Platte  W.  Co.  v. 
Pao.  Eep.  828;  Kirman  v.  Hunnewill,  Northern  Colo.  Irr.  Co.,  12  Colo.  525, 
93  Cal.  519,  29  Pae.  Eep.  124;  Colo-     21  Pae.  Eep.  711;   MeCauley  v.  Me- 
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priators  upon  the  stream,  the  water  inures  to  the  benefit  of  such 
subsequent  appropriators,  to  be  enjoyed  by  them  in  the  order  of 
their  respective  priorities.* 

An  abandonment  need  not  necessarijy  be  the  whole  of  a  right 
claimed  by  a  party.  A  portion  only  of  that  right  may  be  aban- 
doned.^ As  was  well  said  in  a  late  Washington  case:^  "Upon 
the  principle  that  the  law  of  appropriation  as  applied  to  the  arid 
regions  will  not  tolerate  a  waste  of  water,  it  has  been  held  that  water 
that  is  allowed  to  run  to  waste  after  use  on  the  land  of  the  appro- 


Keig,  8  Mont.  389,  21  Pac.  Eep.  22, 
16  Morr.  Min.  Eep.  1;  Smith  v.  Green, 
109  Cal.  228,  41  Pac.  Eep.  1022. 

When  water  leaves  the  possession 
of  a  party,  without  any  intention 
upon  his  part  to  recapture  it,  all  his 
right  and  interest  in  it  is  gone,  and 
the  water  becomes  a  part  of  the 
stream  and  is  subject  to  appropria- 
tion by  another.  Eddy  v.  Simpson, 
3  Cal.  249,  58  Am.  Dec.  408. 

4  ' '  The  plaintiff,  though  junior  to 
the  milling  company,  in  so  far  as  the 
use  of  the  water  for  power  purposes 
is  concerned,  is  a  senior  appropriator 
to  the  milling  company  as  to  the 
water  which  the  former  appropriated 
after  it  left  the  mill  race.  That  right 
was  as  valid  as  was  the  prior  right  of 
the  milling  company  for  power  pur- 
poses, and  each  becomes  a  vested 
right."  Cache  La  Poudre  Ess.  Co. 
V.  Water  Supply  etc.  Co.,  25  Colo. 
161,  53  Pac.  Eep.  331,  46  L.  R.  A. 
175,  71  Am.  St.  Eep.  13.1,  citing  Kin- 
ney on  Irr.,  1st  Ed.,  Sees.  234,  253, 
254,  259;  see,  also.  Id.,  27  Colo.  532, 
62  Pac.  Eep.  420. 

"A  party  who  locates  on  a  stream 
and  diverts  and  applies  the  water 
has  title  so  long  as  he  continues  to 
use  it,  either  for  the  purpose  for 
which  it  was  originally  diverted,  or 
for  any  legitimate  purpose.  Yet  no 
one  would  dispute  the  proposition 
that  if  the  appropriator  abandons  the 

127— Kin.  on  Irr. 


use,  whether  it  be  the  original  or  any 
subsequent  one,  he  would  thereby  lose 
all  right,  and  the  right  to  the  water 
would  revert  to  the  people,  and  be- 
long to  whomsoever  might  thereafter 
appropriate  it,  and  would  likewise 
inure  to  the  benefit  of  any  subse- 
quent locator  on  the  stream  who  by 
reason  of  the  abandonment  might  be- 
come both  prior  in  time  and  prior  in 
right.  This  demonstrates  very  con- 
clusively that  the  title  is  not  abso- 
lute, and  that  the  appropriator 's 
rights  are  relative."  Suffolk  etc.  Co. 
V.  San  Miguel  etc.  Co.,  9  Colo.  App. 
407,  48  Pac.  Eep.  828. 

See,  also.  Water  Supply  etc.  Co.  v. 
Larimer  etc.  Co.,  25  Colo.  87,  53  Pac. 
Eep.  386;  reversing  7  Colo.  App.  225, 
42  Pac.  Eep.  1020,  citing  Kinney  on 
Irr.,  1st  Ed.,  Sees.  159,  183;  La  Jara 
etc.  Co.  V.  Hansen,  35  Colo.  105,  83 
Pac.  Eep.  644,  citing  Kinney  on  Irr., 
1st  Ed.,  159,  183;  Clark  v.  Ashley, 
,34  Colo.  285,  82  Pac.  Rep.  588;  Mc- 
CleUan  v.  Hurdle,  2  Colo.  App.  434, 
33  Pac.  Eep.  280;  Middle  Cr.  D.  Co. 
V.  Henry,  15  Mont.  558,  39  Pac.  Eep. 
1054;  Last  Chance  M.  Co.  v.  Bunker 
Hill  etc.  Co.,  49  Fed.  Eep.  430. 

6  Alamosa  etc.  Co.  v.  Nelson,  42 
Colo.  140,  93  Pac.  Eep.  1112. 

6  Miller  v.  Wheeler,  54  Wash.  429, 
103  Pac.  Eep.  641,  23  L.  E.  A.,  N.  S., 
1065. 
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priator  is  abandoned,  and  that  lower  appropriators  are  entitled  to 
the  surplus.'"''  Therefore,  one  can  not,  after  he  has  abandoned 
all  or  a  certain  portion  of  his  water  right  by  any  of  the  methods 
discussed  in  the  previous  sections,*  reassert  his  original  right  to  the 
same  extent  as  against  subsequent  claimants  who,  in  the  meantime, 
have  taken  the  proper  and  legal  steps  to  effect  an  appropriation  of 
the  water  covered  by  the  original  right  so  abandoned.^  Again,  if 
several  persons  have  their  resjJfective  priorities  from  the  same  stream 
and  water  is  abandoned  by  one  having  early  rights,  and  if  the  ones 
subsequent  have  not  the  full  quantity  of  water  covered  by  their 
claim,  the  water  thus  abandoned  inures  to  the  benefit  of  the  subse- 
quent appropriators  in  the  order  of  their  respective  priorities — the 
first  taking  the  abandoned  water  to  the  full  extent  of  his  original 
appropriation,  the  next  to  the  extent  of  his,  and  so  on  until  all  of 
such  water  is  appropriated.^"  The  benefit  accrues  to  those  y^o 
have  already  legally  made  subsequent  appropriations,  and  whose 
claims  are  not  fully  supplied,  in  preference  to  any  other  person  at- 
tempting to  claim  the  water  abandoned  by  the  prior  appropriator. 
But  the  right  inures  to  the  subsequent  appropriators  already  upon 
the  stream,  "to  be  enjoyed  in  accordance  with  their  numerical  pri- 
orities. ' '  11  Again,  as  abandonment  is  a  matter  of  intention  and 
consists  in  the  giving  up  of  the  right  absolutely  without  reference 
to  any  particular  person  or  purpose,  as  was  said  in  a  late  Oregon 
case :  12  "There  is  no  such  thing  as  an  abandonment  to  particular 
persons  or  for  a  consideration. ' '  i'^    Again,  one  who  has  abandoned 

7  Citing  Power  v.  Switzer,  21  Mont,  with  their  numerical  priorities. ' ' 
523,  55  Pao.  Eep.  32;  Boeder  v.  Burkart  v.  Meiberg,  37  Colo.  187,  86 
Stein,  23  Nev.  92,  42  Pae.  Eep.  867;  Pao.  Eep.  98,  6  L.  E.  A.,  N.  S., 
Barrows  v.  Fox,  98  Cal.  63,  32  Pao.  1104,  19  Am.  St.  Eep.  279;  La  Jara 
Eep.   811.  etc.  Co.  v.  Hansen,  35  Colo.  105,  83 

8  See  Sees.  1100-1112.  Pae.  Eep.  644. 

9  See  eases  cited  supra.  12  Watts  v.  Spencer,  51  Ore.  262,  94 
See,  also,  rights  of  subsequent  ap-     Pae.  Eep.  39. 

propriators,  Sees.  783-786.  13  Norman  v.  Corbley,  32  Mont.  195, 

10  See  cases  cited  supra.  79  Pae.  Eep.  1059;  Middle  Cr.  D.  Co. 

11  Cache  La  Poudre  etc.  Co.  v.  Wa-  v.  Henry,  15  Mont.  558,  39  Pae.  Eep. 
ter  Supply  etc.  Co.,  25  Colo.  161,  53  1054;  Wood  v.  Lowney,  20  Mont.  273, 
Pae.  Eep.  331,  46  L.  E.  A.  175,  71  50  Pae.  Eep.  .794;  McLeran  v.  Ben- 
Am.   St.  Eep.   131.  ton,  43  Cal.  467;   Eichardson  t.  Mc- 

"It  becomes  subject  to  diversion  Nulty,  24  Cal.  339,  1  Morr.  Min. 
by  the  various  ditches  in  accordance     Eep.    11;    Stephens   v.   Mansfield,   11 
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his  prior  right  to  the  use  of  water  can  not,  by  afterward  making 
a  sale  of  the  same,  revive  his  abandoned  right  in  favor  of  his  grantee, 
even  if  the  sale  is  made  in  good  faith.     Such  a  sale  passes  no  title. i* 

If,  however,  there  has  been  no  subsequent  appropriation  of  the 
rights  or  the  water  itself  thus  abandoned  by  some  other  party,  the 
original  appropriator  may  regain  his  former  right;  but  this  can 
only  be  done  by  instituting  and  consummating  a  new  appropriation 
and  taking  all  the  requisite  steps  which  were  required  of  him  in 
the  first  instance.  He  is  in  exactly  the  same  situation  as  though 
he  had  hitherto  made  no  attempt  to  appropriate  the  waters  at  all.^^ 
However,  if  the  rights  of  others  have  intervened,  the  prior  appro- 
priator having  abandoned  his  original  right,  must  take  his  chances 
as  the  last  of  the  subsecjuent  appropriators.^^ 

Again,  as  there  may  be  an  abandonment  of  a  part  or  all  of  the 
water  right  for  a  part  of  the  time,^''  another  may  appropriate  the 
water  for  the  period  that  it  is  permitted  to  run  down  the  natural 
channel,  and  acquire  a  good  title  to  its  use  for  the  period  of  time 
that  the  first  was  not  accustomed  to  use  it.^*    There  is,  however, 


Cal.  363;  Last  Chance  etc.  Co.  v. 
Bunker  HiU  etc.  Co.,  49  Fed.  Eep. 
430;  Cache  La  Poudre  etc.  Co.  v. 
Water  Supply  etc.  Co.,  25  Colo.  161, 
53  Pae.  Eep.  331,  46  L.  B.  A.  175, 
71  Am.  St.  Eep.  131;  Davis  v. 
Gale,  32  Cal.  26,  91  Am.  Dee.  554, 
4  Morr.  Min.  Eep.  604;  Eominger  v. 
Squires,  9  Colo.  327,  12  Pae.  Eep. 
213;  Barkley  v.  Tieleke,  2  Mont.  59, 
4  Morr.  Min.  Eep.  666;  McKinney  v. 
Smith,  21  Cal.  374,  1  Morr.  Min.  Eep. 
650;  Smith  V.  O'Hara,  43  Cal.  371,  1 
Morr.  Min.  Eep.  671;  Hill  v.  New- 
man, 5  Cal.  445,  63  Am.  Dec.  140,  4 
Morr.  Min.  Eep.  513;  Lower  Kings 
etc.  Co.  V.  Lower  Kings  etc.  Co.,  60 
Cal.  408;  Dodge  v.  Marden,  7  Ore. 
456. 

14  Davis  V.  Gale,  32  Cal.  26,  91  Am. 
Dee.  554,  4  Morr.  Min.  Eep.  604;  De 
Wolfskill  V.  Smith,  5  Cal.  App.  175, 
89  Pae.  Eep.  1001;  Kirman  v.  Hun- 
newill,    93    Cal.    519,    29    Pae.    Eep. 


124;  Colorado  etc.  Co.  v.  Eooky  Ford 
etc.  Co.,  3  Colo.  App.  545,  34  Pae. 
Eep.  580;  Burnham  v.  Freeman,  11 
Colo.  601,  19  Pae.  Eep.  761. 

16  Tucker  v.  Jones,  8  Mont.  225, 
19  Pae.  Eep.  571;  Davis  v.  Gale,  32 
Cal.  26,  91  Am.  Deo.  554,  4  Morr. 
Min.  Eep.  604;  Barkley  v.  Tieleke, 
2  Mont.  59,  4  Morr.  Min.  Eep.  666; 
Beaver  Brook  etc.  Co.  v.  St.  Vrain 
etc.  Co.,  6  Colo.  App.  130,  40  Pae. 
Eep.   1066. 

16  Eutherford  etc.  Co.  v.  Lucerne 
etc.  Co.,  12  Wyo.  299,  75  Pae.  Eep. 
445. 

17  See  Sec.  1100. 

18  For  appropriations  by  periods  of 
time,  see  See.  786. 

See,  also,  Hesperia  Land  Co.  v. 
Sogers,  83  Cal.  10,  23  Pae.  Eep.  196, 
17  Am.  St.  Eep.  202;  Alamosa  etc.  Co. 
V.  Nelson,  42  Colo.  140,  93  Pao.  Eep. 
1113, 
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in  this  case  no  abandonment  of  the  right  for  the  periods  of  time 
that  it  was  used  by  the  prior  appropriator. 

The  effect  of  the  abandonment  of  discharged  waste  froin  leakage 
or  seepage  is  that,  while  the  water  is  lost  to  the  party  abandoning 
the  same,  and  while  it  may  be  captured  and  used  by  any  person  who 
may  be  in  a  position  to  use  the  same,  as  discussed  in  a  previous 
section,  no  permanent  rights  can  be  acquired  in  such  waters  so  as 
to  compel  the  party  losing  it  tS  keep  up  the  discharge.^^  The  effect 
of  an  abandonment  of  a  ditch,  canal,  or  other  works  over  the  lands 
of  others,  or  easements  for  the  same  is  that  all  rights  of  the  former 
owner,  upon  abandonment,  revert  to  the  owner  of  the  fee  to  the 
land  over  which  they  pass.^o 

§  1118.  Forfeiture  defined — Distinguished  from  abandonment. 
— Water  rights,  ditches,  and  canals,  and  other  works,  together  with 
the  easements  over  the  lands  of  others  for  the  same,  may  be  lost  by 
forfeiture.  Although  the  terms  "abandonment"  and  "forfeiture" 
are  oftentimes  used  interchangeably,  even  by  the  courts,  upon  the 
subject  of  the  loss  of  water  rights,  and  other  rights  used  in  connec- 
tion therewith,  there  is  a  decided  distinction  in  their  legal  signifi- 
cance, and  one  which,  in  view  of  the  forfeiture  clauses  enacted  by 
recent  legislation,  should  be  observed.  While,  upon  the  one  hand, 
abandonment  is  the  relinquishment  of  the  right  by  the  owner  with 
the  intention  to  forsake  and  desert  it,i  forfeiture,  upon  the  other 
hand,  is  the  involuntary  or  forced  loss  of  the  right,  caused  by  the 
failure  of  the  appropriator  or  owner  to  do  or  perform  some  act  re- 
quired by  the  statute.  Forfeiture  is  a  "punishment  annexed  by 
law  to  some  illegal  act  or  negligence  in  the  owner  of  lands,  tene- 
ments, or  hereditaments,  whereby  he  loses  all  his  interests  therein. ' '  2 

The  element  of  intent,  therefore,  so  necessary  in  the  case  of  an 
abandonment,^  is  not  a  necessary  element  in  the  case  of  forfeiture. 
In  fact,  a  forfeiture  may  be  worked  directly  against  the  intent  of 
the  oWner  of  the  right  to  continue  in  the  possession  and  the  use 

19  For  right  to  disoharged  waste,  1  For  abandonment  defined,  see  Sec. 
see  Sees.  661,  1115.  llDl. 

20  Stalling  V.  Ferrin,  7  Utah  477,  2  Bouvier,  Law  Diet.,  Sub.,  For- 
27  Pac.  Eep.  686.  feiture. 

For  rights  to  easements  for  ditches  3  For  intent  to  abandon,  see  Sees. 

.  and  canals,  etc.,  see  Sees.  990-993.  1101,  1116. 
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of  the  right.  Therefore  forfeiture  as  applied  to  water  rights  and 
other  rights  in  this  connection  is  the  penalty  fixed  by  statute  for  the 
failure  to  do,  or  the  unnecessary  delay  in  doing,  certain  acts  tending 
toward  the  consummation  of  a  right  within  a  specified  time;  or, 
after  the  consummation  of  the  right,  the  failure  to  use  the  same 
for  the  period  specified  by  the  statute.  In  a  California  case  there 
was  recognized  the  distinction  between  abandonment,  which  is  a 
matter  of  intention,  and  forfeiture  by  non-user,  which  is  a  matter 
of  the  failure  to  use  the  right  for  the  period  of  time  prescribed  by 
the  statute.* 

Although  the  general  rule  is  that  forfeitures  are  not  favored  in 
law,  and  even  in  cases  of  abandonment,  the  evidence  must  be  clear 
and  convincing  that  it  was  the  intent  of  the  owner  to  abandon  the 
right  before  the  Court  will  decree  that  the  right  was  actually  aban- 
doned,5  it  has  been  the  policy  of  the  legislatures  of  the  various 
States  and  Territories  to  pass  enactments  providing  for  the  for- 
feiture of  these  rights  for  the  failure  or  neglect  to  use  them  for  a 
beneficial  purpose.  The  very  life  of  this  arid  country  depends 
largely  upon  the'use  of  all  of  the  available  water  supply.  There- 
fore, by  the  forfeiture  of  the  rights  which  are  claimed  by  certain 
parties,  but  who  fail  to  use  them,  the  ends  of  justice  are  met,  and  the 
water  is  made  to  do  the  greatest  good  to  the  greatest  number.  This 
is  upon  the  correct  theory  that  the  continuance  of  the  title  to  a  water 
right  is  based  only  upon  continuous  user ;  and  where  a  person  claims 
a  certain  right  which  he  does  not  use  for  a  certain  period  of  time, 
the  statute  declares  that  the  right  to  the  unused  portion  is  forfeited 

4  Smith  V.  Hawkins,  110  Cal.  122,  Colo.  98,  85  Pao.  Bep.  175,  118  Am. 
42  Pae.  Eep.  453;  Id.,  120  Cal.  86,  St.  Eep.  95;  Eominger  v.  Squires,  9 
52  Pac.  Eep.  139,  19  Morr.  Min.  Eep.  Colo.  327,  12  Pac.  Eep.  213;  Beaver 
243.  Brook  etc.  Co.  v.  St.  "Vrain  etc.   Co., 

5  For  intent  to  abandon,  see  See.  6  Colo.  App.  130,  40  Pao.  Eep.  1066 ; 
1101.  Hall   V.   Lincoln,    10   Colo.   App.   360, 

For  evidence  of  abandonment,   see  50  Pae.  Eep.  1047;  Pool  v.  Utah  Light 

Sec.  1116.  etc.  Co.,  36  Utah  508,  105  Pac.  Eep. 

"Abandonment  is  a  question  of  in-  289. 

tention,   and   forfeitures   are   not   fa-  "A  Court  of  equity  will  not  lend 

vored,   and   must    be     clearly     estab-  its  aid  to   enforce,  but,  in  a  proper 

lished."      Ada    County     etc   Co.     v.  case,  will  often  relieve  against  a  for- 

Farmers'  Canal  Co.,  5  Idaho  793,  51  feiture."     Farmers'  Pawnee  C.  Co.  v. 

Pac.  Eep.  990,  40  L.  E.  A.  485.  Pawnee    etc.    Co.,    47    Colo.    239,    107 

See,   also.    Cooper   v.    Shannon,    36  Pac.  Eep.  286. 
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and  available  for  the  appropriation  of  others.  Where  these  pro- 
visions are  enforced,  it  practically  disposes  of  the  "dog  in  the 
manger"  or  the  "water  hog."  ^ 

§  1119.  Forfeiture  by  failure  to  comply  with  statute. — ^As 
stated  in  a  previous  section,  i  in  many  of  the  States  of  the  arid  and 
semi-arid  West,  and  especially  in  those  jurisdictions  which  have 
passed  recent  irrigation  codesf  providing,  for  the  State  control  2  of 
the  waters  within  their  respective  jurisdictions,  are  to  be  found 
provisions  declaring  to  the  effect  that  a  failure  to  comply  with  the 
specific  provisions  of  the  Acts  in  question  within  the  times  specified 
works  a  forfeiture  of  all  rights  of  the  claimant  to  the  uncom- 
pleted portions,  or  to  the  unused  water  claimed.^  Under  these 
provisions  a  forfeiture  of  the  rights  of  the  claimant  is  worked  by 
the  failure  to  commence  the  work  of  construction,  for  the  failure  to 
prosecute  the  work  with  reasonable  diligence,  for  the  failure  to 
finally  complete  the  works,  and,  finally,  for  the  failure  to  apply  all 
of  the  water  claimed  to  some  beneficial  use  or  purpose,  within  the 
time  specified  by  the  statute.  Also,  after  the  works  have  been 
finally  completed  and  the  appropriation  finally  consummated  by  the 
application  of  all  of  the  water  claimed  thereunder  to  some  useful 
purpose,  the  failure  thereafter  to  use  all  of  the  water  so  claimed  for 
a  specified  time  provided  by  the  statute  works  a  forfeiture  either 
to  all  of  the  rights  or  to  the  portion  so  unused,  and  that,  too,  regard- 
less of  the  intent  not  to  abandon.  The  State  of  Wyoming  led  off 
with  these  laws  of  State  control,  and  in  1888  it  was  provided  by 
statute  that  "The  failure  to  use  the  water  for  a  period  of  two 
years  should  be  deemed  an  abandonment."  *  This  law  was  in  ef- 
fect until  1905,  when  the  time  was  extended  to  five  years.^  In  Idaho 
the  period  is  also  five  years.®    It  is  four  years  in  New  Mexico,'^  three 

6  See  Union  M.  &  M.  Co.  v.  Dang-  *  Laws  Wyoming,   1888,   Chap.   55, 

berg,  2  Sawy.  450,  81  Fed.  Eep.  73,  Sec.  14;   see,  also.  Chap.  104  herein. 

Fed.   Cas.  No.   14,370,  8  Morr.  Min.  6  Laws  Wyoming,  1905,  Chap.  49,  p. 

Eep.  113.  36;  see,  also,  Chap.  104. 

For   the   statutes    of    the    various  6  Laws  Idaho,  1905,  p.  27 ;  see,  also. 

States,  see  Part  XIV.  Chap.  89,  providing,  however,  that  the 

1  See  Sec.   1118.  section  shall  not  apply  to  appropria- 

2  For  the  subject  of  State  control,  tions  for  ' '  future  needs. ' ' 

see  Chap.  68,  Sees.  1337-1367.  7  Laws  New  Mexico,  1905,  p.  270; 

8  For  the  statutes  upon  the  forfeit-      see,  also.  Chap.  94. 
uie  of  rights,  see  Part  XIV, 
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years  in  North  Dakota  »  and  South  Dakota,^  and  two  years  in  Okla- 
homa. i<>  In  Utah  the  statute  provides,  upon  the  question  of  non- 
user,  that  where  the  owner  ceases  to  use  the  water  for  a  period  of 
seven  years  the  right  ceases ;  but  mingling  the  question  of  abandon- 
ment with  that  of  forfeiture,  the  statute  further  provides:  "But 
questions  of  abandonment  shall  be  questions  of  fact,  and  shall  be 
determined  as  are  other  questions  of  fact."  ^^  But  a  recent  statute 
of  Utah  provides  that  all  the  necessary  works  must  be  constructed 
within  the  period  of  time  to  be  fixed  by  the  State  engineer,  who  may 
extend  the  time  to  the  maximum  period  of  five  years,  should  the 
facts  warrant  it.  But  the  construction  of  the  works  must  be  dili- 
gently prosecuted  to  completion,  and  if  one-fifth  of  the  work  is  not 
completed  within  one-half  the  period  allowed,  or  the  whole  con- 
struction not  completed  within  five  years  from  the  date  of  the 
approval  of  the  application,  the  right  to  the  use  of  the  water  shall 
be  forfeited.  Nine  years  are  also  given  for  the  beneficial  use  of  the 
water  after  the  date  of  the  approval  of  the  application.^^ 

Also,  in  some  of  the  States  which  have  not  adopted  the  law  of 
State  control,  as  that  term  is  understood,  ^^  are  to  be  found  pro- 
visions of  the  statutes  to  the  effect  that  the  rights  are  forfeited  if 
the  conditions  of  the  law  relative  to  the  appropriation  of  the  right 
and  to  the  use  are  not  complied  with.  This  is  true  in  California, 
the  statute  of  which  State,  after  providing  how  an  appropriation 
shall  be  made,  in  Section  1419  of  the  Civil  Code  provides  as  follows : 
"Forfeiture.  A  failure  to  comply  with  such  rules  deprives  the 
claimants  of  the  right  to  the  use  of  the  water  as  against  a  subse- 

sEev.   Codes   North  Dakota,   1905,  was  worked  for  the  reason  that  the 

Sec.  7605;  see,  also.  Chap.  95.  non-user  was  for  less  than  the  period 

Prior  to  this  Act,  the  period  was  of   seven   years,   and   that   there  was 

four  years.  ^o  abandonment,  as  there  was  no  in- 

9  Laws  South  Dakota,  1907,  p.  373,  tention  to  abandon. 

Sec.  46;  see,  also,  Chap.  100.  See,  also,  Becker  v.  Marble  Or.  Irr. 

This  was  changed  from  two  years.  Co.,  15  Utah  225,  49  Pao.  Eep.  892; 

10  Laws  Oklahoma,  1905,  Chap.  21,  Stalling  v.  Ferrin,  7  Utah  477,  27 
p.  274,  Sec.  28.  Pac.  Eep.  686 ;  Gill  v.  Malan,  29  Utah  . 

11  c'omp.  Laws  of  Utah,  1907,  Sec.  431,  82  Pae.  Kep.  471. 

1288x23.  12  Laws   Utah,   1909,   Chap.   62,   p. 

See,  also,  Promontory  Eanch  Co.  v.  86,  Sec.  1288x13. 

Argile,  28  Utah  398,  79  Pao.  Eep.  47,  13  For  State  control,  see  Chap.  68, 

where  it  was  held  that  no  forfeiture  Sees.  1337-1367. 
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quent  claimant  who  complies  therewith."!*  This  section  is  held 
to  apply  only  to  the  acts  of  the  appropriator  in  the  steps  taken  in 
the  acquisition  of  his  right,  and  not  to  a  completed  appropriation, 
and  not  to  the  non-user  of  the  right  after  it  has  been  finally  consum- 
mated. ^^ 

Upon  the  question  of  the  non-user  of  the  water  right  after  the 
same  lias  been  once  lawfully  acquired,  Section  1411  of  the  Civil 
Code  provides:  "The  appropl*iation  must  be  for  some  useful  or 
beneficial  purpose,  and  when  the  appropriator  or  his  successor  in 
interest  ceases  to  use  it  for  such  a  purpose  the  right  ceases. "  ^^  This 
section  has  been  construed  to  work  a  forfeiture  of  the  right  where 
the  non-user  was  continuous  for  five  years,  the  period  of  time  fixed 
by  the  statute  as  a  bar  for  the  recovery  of  real  property,  and  this, 
too,  regardless  of  the  intent  of  the  owner  to  use  the  right,  the  Court 
holding  that  such  a  ease  was  not  one  of  abandonment,  but  of  for- 
feiture for  non-user  during  that  period.^'^ 

In  other  States  are  to  be  found  similar  provisions,  and  although 
the  term  "abandonment"  may  be  used  in  some  cases,  it  means  invol- 
untary abandonment,  or  "statutory  abandonment,"  or  a  forfeiture 
of  the  right  for  the  failure  to  comply  with  the  statute  as  to  the  use 
of  the  right  for  the  time  prescribed.  An  early  Oregon  statute  pro- 
vided that  "whenever  the  owner  of  any  'ditch,  flume,  or  water  right' 
shall  abandon  the  same,  and  who  shall  for  one  year  thereafter  cease 
to  exercise  ownership"  over  the  same,  "shall  be  deemed  to  have  lost 
all  title,  claim,  or  interest  therein."  is  This  Act  was  construed  to 
mean  that  in  order  to  work  a  forfeiture  there  must  have  first  been 
an  abandonment,  and  thereafter  one  year  of  non-user,  or  the  failure 
to  exercise  any  acts  of  ownership  over  it.^^ 

14  3  Kerr's  Cyc.  Code,  p.  1161.  Co.  v.  Frank,  72  Neb.  136,  100  N.  W. 

16  Wells  V.  Mantes,  99  Cal.  583,  34  Bep.  286;  Integral  etc.  Co.  v.  Altoona 

Pao.  Eep.  324;  De  Necoehea  t.  Curtis,  etc.  Co.,  75  Fed.  Eep.  379,  21  C.  C. 

80  Cal.  397,  20  Pac.  Eep.  563,  22  Pae.  A.  409,  44  TJ.  8.  App.  566;  Ladd  v. 

Eep.  198.  Johnston,  156  Cal.  253,  104  Pao.  Eep. 

16  2  Kerr's  Cye.  Code,  p.  1149.  449;   Leavitt  v.  Lassen  Irr.   Co.,   157 

17  Smith  V.  Hawkins,  110  Cal.  122,  Cal.  82,  106  Pae.  Eep.  404,  29  L.  E. 
42  Pao.  Eep.  453;   Id.,  120  Cal.  86,  A.,  N.  8.,  213. 

52  Pac.  Eep.  139,  19  Morr.  Min.  Eep.  18  Oregon    Comp.     Stat.,     1887,    p. 

243,  where  it  is  said:     "That  section,  1639. 

as  has  been  said,  makes  a  cessation  of  19  Dodge  v.  Marden,  7  Ore.  456,  1 

use  by  the  appropriator  work  a  for-  Morr.  Min.  Eep.  63. 

feiture  of  his  "right."    Farmers'  etc.  But  see  Noland  v.  Coon,  1  Alaska 
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Under  the  rule  in  Colorado  that  an  appropriation  is  not  com- 
plete or  finally  consummated  until  the  water  is  applied  to  a  bene- 
ficial purpose,20  the  courts  hold  that  where  there  is  a  failure  upon 
the  part  of  the  appropriator  to  apply  the  water  within  a  reasonable 
time  to  such  a  use  or  purpose,  there  is  in  effect  a  forfeiture  of  the 
inchoate  right.  "Unless  such  beneficial  use  follows,  the  interest 
thus  acquired  does  not  ripen  into  an  appropriation,  the  inchoate 
right  terminates,  and  the  water  goes  to  the  junior  claimants  who  have 
complied  with  all  of  the  requirements  of  the  law."  21  The  Court 
held  in  effect  that  no  valid  appropriation  had  been  made  for  the 
reason  that  the  inchoate  rights,  for  failure  to  comply  with  the  con- 
ditions of  the  law  governing  appropriations,  had  terminated  or  had 
been  forfeited.22  There  is  no  statute  in  Colorado  providing  that 
for  the  continuous  non-user  for  a  prescribed  period  it  works  a  for- 
feiture to  a  vested  or  perfected  right.  The  courts  hold  that  non- 
user  alone,  at  least  short  of  the  statutory  period,  is  not  sufficient  to 
prove  an  abandonment,  and,  therefore,  the  courts  rely  upon  the  law 
of  abandonment,  discussed  in  previous  sections,23  rather  than  upon 
any  law  of  forfeiture  for  perfected  rights. 

36,   and   Ison   v.   Nelson    (Ore.),   47  21  Conley  v.  Dyer,  43  Colo.  22,  95 

Fed.    Eep.    199,    where    it    was    held  Pae.  Eep.  304. 

that  the  intent  to  abandon  was  shown  22  See,    also,    Farmers'    Pawnee    C. 

to  co-exist  with  the  acts  of  non-user,  Co.  v.  Pawnee  etc.  Co.,  47  Colo.  239, 

and,   therefore,   the   rights   were   for-  107  Pac.  Eep.   286,  where  the  Court 

f  eited  under  the  statute.  held  that   under   a   contract   whereby 

In  a  late  case,  however,  it  was  held  defendant  granted  water  rights,  such 
that  the  right  to  the  use  of  water  rights  to  be  forfeited  upon  the  fail- 
by  non-user  alone  can  not  be  deemed  ure  of  the  plaintiff  to  complete  cer- 
f orfeited  short  of  the  period  pre-  tain  work  within  five  years,  where  such 
scribed  by  the  statute  of  limitations  work  was  not  completed  within  the 
for  actions  for  the  recovery  of  real  time,  it  was  held  that  the  rights  were 
estate.    Hough  v.  Porter,  51  Ore.  318,  forfeited. 

95  Pac.  Kep.  732,  98  Pae.  Eep.  1083,  The  mere  failure  of  the  owner  of 

102  Pae.  Eep.  728.  a  water  right  to  pay  a  company  each 

20  "No  principle  in  connection  with  season  for  carrying  his  water,  is  not 

the  law  of  water  rights  in  this  State  a  forfeiture  of  the  right.     Cooper  v. 

is  more  firmly  established  than  that  Shannon,   36   Colo.   98,   85   Pae.   Eep. 

the  application   of  water   to   a  bene-  175,  118  Am.  St.  Eep.  95. 

ficial  use  is  essential  to  a  completed  23  See  Sees.  1100^1117. 

appropriation."     Conley  v.  Dyer,  43  See  Alamosa  Cr.  C.  Co.  v.  Nelson, 

Colo.  22,  95  Pae.  Eep.  304.  42  Colo.  140,  93  Pae.  Eep.  1112. 
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§  1120.  Construction  of  statutes  providing  for  the  forfeiture 
of  rights. — The  fixing  of  a  definite  time  to  declare  a  forfeiture  for 
the  failure  to  comply  with  some  condition  imposed  by  the  law  is 
usually  for  the  legislature  and  not  for  the  courts.  It  is  the  duty  of 
the  courts  to  construe  the  Acts  of  the  legislature  as  they  are  en- 
acted.i  But  it  is  not  beyond  the  power  of  the  courts  to  fix  such  a 
limitation,  as  was  in  the  case  of  Missouri  v.  Illinois,^  where  Mr. 
Justice  Holmes,  in  rendering  the  opinion  of  the  Court,  said:  "The 
courts  did  fix  a  time  in  the  rule  against  perpetuities,  but  the  usual 
course,  as  in  the  instances  of  statutes  of  limitation,  the  duration  of 
patents,  the  age  of  majority,  etc.,  is  to  depend  upon  the  lawmaking 
power."  In  the  case  of  Smith  v.  Hawkins,^  the  leading  case  in 
California  upon  the  question  of  forfeiture  for  the  non-user  of  a 
right,  the  Court  unquestionably  exercised  legislative  power,  from 
the  fact  that  there  was  no  specific  statute  in  that  State  fixing  the 
time  for  the  forfeiture  of  a  water  right  for  non-user,  and  the  Court, 
by  analogy,  fixed  the  time  at  five  years,  that  being  the  period  of  time 
"fixed  by  law  for  the  ripening  of  an  adverse  possession  into  pre- 
scriptive title."  Yet  the  Court  had  the  power  to  do  this,  and  this 
decision  will  undoubtedly  stand  as  a  precedent  upon  the  subject. 

These  statutes  fixing  the  maximum  time  limit  for  the  non-user 
of  a  water  right,  where  free  from  ambiguity,  should  be  strictly  con- 
strued by  the  courts.  Such  an  act  should  be  strictly  construed,  and 
a  case  clearly  made  out  before  any  relief  should  be  extended  to  the 
delinquent  thereunder.  "When  a  statute  gives  a  new  and  unusual 
remedy,  and  directs  how  the  right  to  the  remedy  is  to  be  acquired 
or  enjoyed,  and  how  it  is  to  be  enforced,  the  Act  should  be  strictly 
construed ;  and  the  validity  of  all  acts  done  under  the  authority  of 
such  an  Act  will  depend  upon  the  compliance  with  its  terms.  In 
respect  to  such  Acts,  the  steps  pointed  out  for  the  acquisition,  pres- 
ervation, and  enforcement  of  the  remedies  provided  should  be  con- 
strued as  mandatory,  rather  than  optional. ' '  *  So,  also,  in  constru- 
ing a  particular  section  of  an  Act,  all  the  provisions  of  the  Act,  as 

1  Missouri  v.  Illinois,  200  U.  S.  496,  Morr.  Min.  Eep.  243;  Id.,  120  Cal.  86, 

50  L.  Ed.  572,  26  Sup.  Ct.  Rep.  268;  52  Pac.  Eep.  139,  19  Morr.  Min.  Eep. 

Id.,  180  U.  S.  208,  45  L.  Ed.  497,  21  243. 

Sup.  Ct.  Eep.  331.  *  Campbellsville  Lumber  Co.  v.  Hub- 

2Suvra.  bert,  112  Fed.  Bep.  718,  50  C.  C.  A. 

8  110  Cal.  122,  42  Pac.  Eep.  453,  19  435. 
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well  as  its  object,  must  be  considered,  but  if  the  language  is  unam- 
biguous, it  must  ordinarily  be  given  full  force  and  effect.  But,  as 
stated  by  Mr.  Justice  Frick,  in  a  very  recent  case  decided  by  the 
Utah  Supreme  Court.s  "When,  therefore,  a  forfeiture  of  a  pre- 
existing right  is  claimed  by  reason  that  a  particular  clause  or  sec- 
tion of  an  entire  4-ct  has  not  been  literally  complied  with,  and  when 
the  statute  does  not  in  terms  or  by  unavoidable  implication  declare 
that  a  failure  of  a  strict  compliance  shall  work  a  forfeiture,  the 
courts  may  well  pause  before  declaring  a  forfeiture  by  reason  that 
all  the  provisions  of  the  Act  have  not  been  literally  complied  with. ' ' 
And  the  Court  held  that  in  the  acquisition  of  a  water  right,  where 
application  for  an  appropriation  of  water  was  made  to  the  State 
engineer,  under  the  provisions  of  the  statute,^  which  statute  gave 
him  large  discretionary  powers  with  authority  to  extend  the  time 
that  he  had  fixed  to  completing  the  works  required  to  perfect  the 
appropriation,  and  the  work  was  commenced  within  the  statutory 
time  and  prosecuted  in  good  faith  and  with  due  diligence,  he  might 
extend  the  time,  if  not  beyond  the  final  limit  fixed  by  the  statute, 
although  the  application  therefor  was  made  after  the  time  first  fixed 
by  him  had  expired.  But  the  opinion  adds :  "We  do  not  wish  to  be 
understood  as  holding  that  the  State  engineer  may  arbitrarily  extend 
the  time  limits  fixed  by  him  at  any  time  and  under  all  circumstances. 
It  may  well  be  that,  if  an  applicant  had  ceased  work,  so  that  it 
may  be  deemed  a  virtual  abandonment,  the  engineer  may  not  in 
effect  reinstate  the  application  after  a  second  applicant's  rights 
under  his  application  have  attached,  and  in  that  way  defeat  the 
rights  of  the  second  applicant." 

5  Pool   V.   trtah   Light   &   Pr.    Co.,  6  Laws    Utah,    1903,    pp.    88-100, 

36  Utah  508,  105  Fae.  Bep.  289.  Chap.  100,  Sees.  1-42. 


CHAPTER  57. 

THE  DOCTRINE  OP  ESTOPPBIi. 

§  1121.  Scope  of  chapter. 

§  1122.  Estoppel  defined. 

§  1123.  Estoppel  by  deed.  « 

§  1124.  Estoppel  by  matter  of  record. 

§  1125.  Estoppel  by  matter  in  pals — ^Definition  and  essentials. . 

§1126.  Estoppel  by  matter  in  pais  as  applied  to  water  rights. 

§  1127.  Estoppel  by  matter  in  pais — Silence   not   amounting   to    consent, 

will  not  work  as  estoppel. 
§  1128.  Estoppel  by  matter  in  pals — Riparian  owners  estopped  when. 

§  1121.  Scope  of  chapter. — The  owners  of  water  rights  acquired 
by  appropriation,  and  other  rights  kindred  thereto,  such  as  their 
necessary  ditches,  canals,  or  other  works,i  and  the  owners  of  riparian 
rights,^  may  lose  such  rights  by  their  conduct,  amounting  to  an 
estoppel.  Any  representations  or  conduct  upon  the  part  of  the 
owner  of  such  a  right,  which  will  lead  others  to  change  their  position 
and  act  upon  the  faith  thereof,  will,  under  the  doctrine  of  estoppel, 
prevent  him  from  thereafter  asserting  rights  inconsistent  with  such 
representations.^  And,  correspondingly,  the  right  lost  in  this  man- 
ner by  one  party  may  be  gained  by  others  with  its  respective' 
priority. 

In  this  chapter  we  will  discuss  the  various  phases  of  estoppel  as 
applied  to  the  subject  in  hand. 

§  1122.  Estoppel  defined. — Estoppel  has  been  defined  as  the  pre- 
clusion of  a  person  from  asserting  a  fact  by  previous  conduct  incon- 
sistent therewith  on  his  own  part  or  the  part  of  those  under  whom 
he  claims,  or  by  an  adjudication  upon  his  rights  which  he  can  not 
be  allowed  to  call  in  question.  ^  Upon  the  question  of  water  rights, 
and  the  rights  kindred  thereto,  here  under  discussion,  estoppel  may 

1  For  the  loss  of  appropriators  by  3  See  authorities  cited  in  the  fol- 
estoppel,  see  Sees.  1125-1127.                     lowing  sections. 

For  loss  of  ditches,  canals,  etc.,  by  i  Bouvier,  Law  Diet.,  Sub.,  Estop- 
estoppel,  see  Sec.  1126.  pel. 

2  For  the  loss  of  riparian  owners  by  ' '  The  doctrine  of  estoppel  is  in- 
estoppel,  gee  Sec.  1128.  tended  to  preclude  fraud,  and  to  that 

(2028) 
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be  subdivided  under  the  usual  heads,  that  is  to  say :  By  deed,2  by 

matter  of  record,3  and  by  matter  in  pais^    "We  will  discuss  the  sub- 

,  ject  in  the  order  of  the  subdivisions  named  in  the  following  sections. 

§  1123.  Estoppel  by  deed. — ^Estoppel  by  deed  is  such  as  arises 
from  the  provisions  of  a  deed.  It  is  a  general  rule  that  a  party  is 
estopped  to  deny  anything  stated  therein  which  has  operated  upon 
the  other  party  as  the  inducement  to  accept  and  act  under  the  deed.^ 
Where,  therefore,  there  is  a  direct  grant  of  a  water  right,  or  other 
right,  in  definite  and  unambiguous  language,  and  the  deed  has  been 
accepted  by  the  grantee,  and  possession  taken  of  the  property 
granted,  the  grantor  is  estopped  from  thereafterwards  denying  the 
rights  of  the  grantee  to  the  property  definitely  and  particularly 
described  in  the  deed.2  But  it  is  only  as  to  the  particular  and 
definite  recitals  in  the  deed  that  such  an  estoppel  is  worked.  The 
courts  are  not  permitted  to  indulge  in  suppositions,  or  to  draw  infer- 
ences from  ambiguous  language  employed  in  such  deeds.^     So, 


end  imposes  silence  on  a  party,  when 
in  conscience  and  honesty  he  should 
not  be  allowed  to  speak. ' '  Gardner  v. 
Wright,  49  Ore.  609,  91  Pae.  Kep. 
286. 

See,  also,  Van  Rensselaer  v.  Kear- 
ney, 52*tr.  S.  11  How.  297,  13  L.  Ed. 
703. 

2  See  Sec.  1123. 

3  See  Sec.  1124. 

4  See  Sees.  1125-1128. 

1  1  Washburn,  Real  Property,  464. 

2  In  a  late  case  in  Washington,  an 
owner  of  land  conveyed  one  acre 
thereof  with  a  specific  water  right, 
and  subsequently  conveyed  the  re- 
mainder of  the  tract  subject  to  the 
grant  of  the  water  right  described  in 
the  former  deed,  but  described  a 
greater  water  right.  By  mesne  con- 
veyances plaintiff  acquired  title  to 
the  one  tract  and  the  defendant  to 
the  remainder  of  the  tract  without 
knowledge  of  other  conveyances  relat- 
ing to  the  extent  of  the  water  right 
appurtenant  to  the  one-acre  tract.    It 


was  held  by  the  Court  that  both  par- 
ties were  estopped  by  the  recitals  in 
the  respective  deeds  constituting  their 
respective  chain  of  title  and  their 
rights  must  be  adjusted  without  re- 
gard to  any  estoppel,  the  Court  say- 
ing: "Thus,  if  both  parties  claim 
under  the  same  person,  and  one  is 
estopped  by  one  deed  and  the  other  is 
estopped  by  another  ^eed,  both  made 
by  that  person,  one  estoppel  offsets 
the  other,  and  the  rights  of  the  par- 
ties are  to  be  adjusted  without  regard 
to  any  estoppel."  Schmidt  v.  Olym- 
pia  Light  &  Pr.  Co.,  46  Wash.  360, 
90  Pac.  Eep.  212. 

3  Zimmler  v.  San  Luis  W.  Co.,  57 
Cal.  221,  citing  Kepp  v.  Wiggett,  10 
Com.  Bench  35,  70  Eng.  Cas.  L.  34, 
and  saying:  "That  case  is  cited  as 
an  illustration  of  the  strict  adherence 
of  the  courts  to  the  rule  that  an  es- 
toppel must  be  certain  to  every  in- 
tent," and  holding  as  to  the  case  at 
bar  that,  although  in  a  deed  there 
waa    a    plain    and   positive    grant    to 
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again,  an  after-acquired  title  to  water  rights  by  the  grantor  will  not 
inure  to  the  benefit  of  the  grantee,  and  neither  is  the  grantor  es- 
topped from  claiming  the  same,  where  the  grantee  knew  at  the  time 
of  the  transfer  that  the  grantor  had  no  title  and  did  not  expect  him 
to  procure  one,  or  wbere  the  title  purported  to  be  conveyed  is  an 
inchoate  interest,  the  completion  or  forfeiture  of  which  depends 
upon  some  acts  to  be  performed,  or  diligence  to  be  exercised  by  the 
grantee.*  * 

Upon  the  other  hand,  the  grantee  is  not  estopped  by  his  accept- 
ance of  a  deed  containing  a  reservation  to  the  grantor  of  a  priority 
of  appropriation  of  water  for  a  certain  reservoir,  when,  in  fact,  the 
priority  of  appropriation  had  been  secured  from  afterward  making 
an  appropriation  of  his  own  for  such  reservoir.^  A  party  to  a  eon- 
tract  for  water  rights,  by  making  claim  of  the  rights  under  the  con- 
tract, is  estopped  from  denying  the  execution  and  delivery  of  the 
same.^ 

§  1124.  Estoppel  by  matter  of  record. — ^Estoppel  by  matter  of 
record  is  such  as  arises  from  the  adjudication  of  a  case  by  a  court  of 
record  having  jurisdiction  of  the  same.    Parties  who  have  partici- 

oonvey  water  over  the  land,  beyond  ficient  water  to  supply  it  to  those 
that  aU  was  a  matter  of  conjecture,  to  whom  conveyances  had  been  made 
and  that  the  language  of  the  deed  since  the  sellers  themselves  had  ex- 
did  not  estop  the  grantor  from  de-  ercised  the  functions  of  the  corpora- 
nying  the  right  of  the  grantee  to  the  tion  and  caused  it  to  make  such  con- 
water  formerly  (jonveyed  in  the  ditch  veyauces.    Lombard  v.  Schlotfeldt,  — 

or  the  right  to  divert  water  from  the     Wash.  ,  123  Pac.  Eep.  787. 

creek.  4  "  To  hold  their  grantors  estopped 

See,  also,  as  to  the  general  recitals  to   assert   after-acquired   title,   under 

not  estopping  the  grantors  from  dis-  such  conditions,  would  be  to  make  es- 

putiiig  statements  made  in  them:    In-  toppel  a  weapon  of  injustice,  rather 

dependent    School   District   v.    Stone,  than  a  shield  to  protect  the  wronged. ' ' 

106  U.  S.  183,  27  L.  Ed.  90,  1  Sup.  Gardner  v.   "Wright,  49   Ore.  609,   91 

Ct.  Eep.  84;  Farrer  v.  Cooper,  34  Me.  Pac.  Eep.  286. 

394;   Noble  v.  Cope,  50  Pa.  St.   17;  See,  also,  Eianda  v.  WatsonvUle  etc. 

Muhlenburg  v.  Druckenmiller,  103  Pa.  Co.,  152  Cal.  523,  93  Pac.  Eep.  79. 

St.  631;  Calkins  v.  Copley,  29  Minn.  B  Windsor    Ees.    etc.    Co.    v.    Lake 

471,   13   N.   W.  Eep.   904;    Lucas   v.  Supply  D.  Co.,  44  Colo.  214,  98  Pac. 

Beebe,  88  HI.  427.  Eep.   729. 

An  irrigation  company  is  held  to  be  6  Fresno  etc.  Co.  v.  Hait,  152  Cal. 

estopped  by  the  covenants  of  its  deed  450,  92  Pac.  Eep.  1010. 
from  showing  that  there  was  not  suf- 
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pated  in  the  benefits  of  a  decree  and  have  claimed  and  enjoyed  the 
rights  under  the  same  by  accepting  its  provisions  and  using  the 
waters  decreed  to  them,  are  estopped  from  assailing  its  validity,  and 
are  bound  by  the  same.^  But,  in  order  to  work  an  estoppel  by  mat- 
ter of  record,  in  cases  of  this  nature,  the  decisions  of  the  courts 
establish  the  rule  that  the  same  degree  of  certainty  must  be  attained 
as  in  the  case  of  estoppel  by  deed  discussed  in  the  previous  section. 
The  judgment  and  decree  of  the  Court  must  fix  the  extent  of  the 
right,  the  quantity  of  the  wn,ter  allowed,  and  all  other  matters  adju- 
dicated by  the  Court  in  ths  case  with  certainty  and  definiteness, 
otherwise  the  judgment  fails  to  attain  the  certainty  necessa,ry  to 
work  an  estoppel.^    Vague  and  uncertain  judgments  do  not  consti- 


1  One  who  recognizes  a  decree  by 
participating  in  its  benefits  is  estopped 
from  denying  its  validity.  Boulder 
etc.  Co.  T.  Lower  Boulder  D.  Co.,  22 
Colo.  115,  43  Pac.  Eep.  540. 

A  party  accepting  and  retaining  the 
fruits  of  a  void  judgment  is  estopped 
from  assailing  the  judgment  itself. 
And,  as  to  him,  such  a  judgment  has 
the  same  force  and  effect  as  a  valid 
judgment.  Denver  City  etc.  Co.  v. 
Middaugh,  12  Colo.  434,  21  Pac.  Eep. 
565,  13  Am.  St.  Eep.  234;  Handy  D. 
Co.  T.  South  Side  D.  Co.,  26  Colo. 
333,  58  Pae.  Eep.  30. 

See,  also,  Town  v.  Town  of  Yellow- 
head,  80  m,  208;  Town  v.  Town  of 
Blaekbury,  29  Dl.  137;  DufC  v.  Wyn- 
koop,  74  Pa.  St.  300;  Pelch  v.  6U- 
iiian,  22  Vt.  39;  Arthur  v.  Israel,  15 
Colo.  147,  25  Pae.  Eep.  81,  10  L.  E. 
A.  693,  22  Am.  St.  Eep.  381 ;  Embury 
v.  Connor,  3  N.  T.  511,  53  Am.  Dee. 
325;  Sabin  v.  Vermont  C.  E.  Co.,  25 
Vt.  363;  Freeman  on  Judgments,  See. 
249. 

A  party  to  a  decree  settling  priori- 
ties of  water  rights  is  estopped  from 
assailing  its  validity  after  the  lapse 
of  several  years,  where  he  stood  by 
while  third  parties  expended  money 
in  the  acquisition  of  valuable  rights 


upon  the  strength  of  the  decree. 
Broadmoor  etc.  Co.  v.  Brookside  etc. 
Co.,  24  Colo.  541,  52  Pac.  Eep.  792. 

See,  also.  Last  Chance  D.  Co.  v. 
HeUbron,  86  Cal.  1,  26  Pac.  Eep.  523; 
Water  Supply  etc.  Co.  v.  Tenney,  24. 
Colo.  344,  51  Pae.  Eep.  505;  Con- 
solidated etc.  Co.  V.  New  Loveland 
etc.  Co.,  27  Colo.  521,  62  Pae.  Eep. 
364;  Lowe  v.  Tolo  County  etc.  Co., 
157  Cal.  503,  108  Pac.  Eep.  297,  8 
Cal.  App.  167,  96  Pac.  Eep.  379. 

Where  plaintiff  relied  in  the  trial 
Court  on  an  estoppel  arising  from  de- 
fendant's admission  in  his  answer  in 
a  previous  suit,  she  could  not  change 
her  position  on  appeal,  and  claim  that 
the  judgment  was  conclusive  as  to 
the  facts  on  which  the  estoppel  was 
based.  Plannery  v.  Campbell,  30 
Mont.  172,  75  Pac.  Eep.  1109. 

"And,  even  if  the  water  decree  of 
1897  were  void,  plaintiff  in  error 
would  be  now  estopped  from  repudi- 
ating or  assailing  the  same."  Kerr 
V.  Burns,  42  Colo.  285,  93  Pae.  Eep. 
112. 

2  See  for  judgments  and  decrees. 
Sees.  1557-1564. 

"The  decisions  of  this  Court  estab- 
lish that  in  cases  like  the  present  the 
findings   and  judgment  must  fix  the 
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tute  a  complete  determination  of  the  rights  of  either  party,  and  can 
not,  therefore,  be  pleaded  as  an  estoppel.^  So,  again,  a  prior  appro- 
priator  of  water  is  not  estopped  from  asserting  against  another  his 
superior  rights  to  the  water  of  a  stream  in  times  of  scarcity,  because 
he  had,  without  objection  upon  his  part,  permitted  the  water  com- 
missioner to  distribute  such  water  between  the  parties  claiming  the 
same  on  the  basis  of  an  erroneous  construction  of  a  decree  settling 
the  rights.*       .  «, 

But  an  estoppel  need  not  rest  alone  upon  a  judgment  or  decree. 
It  may  rest  upon  other  matters  of  record.  Estoppel  by  record  may 
be  worked  by  the  pleadings  made  by  the  party  sought  to  be  estopped 
or  by  some  other  record  made  or  assented  to  by  him  in  the  course  of 
the  trial  of  the  case.^ 

§  1125.  Estoppel  by  matter  in  pais — Definition  and  essentials. — 
The  third  kind  of  estoppel  under  our  classification  ^  is  estoppel  by 
matter  in  pais,  or,  as  it  is  sometimes  called,  equitable  estoppel,  or 
estoppel  by  conduct.  Estoppels  of  this  character  are  the  most  com- 
mon in  connection  with  the  subject  of  the  rights  under  discussion. 
Estoppel  by  matter  in  pais,  or  equitable  estoppel,  is  such  as  arises 
from  the  acts  and  declarations  of  a  person  by  which  he  designedly 
induces  another  to  alter  his  position  injuriously  to  himself.  It  is 
said  to  have  its  foundation  in  fraud  in  its  most  general  sense.^    To 

extent  of  the  superior  right,  viz.,  the  by  plaintiff  to  secure  a  right  of  way 

quantity   of  water   to  be   allowed   to  for   an    enlarged   pipe    line   will   not 

the  party  whose  claim  is  paramount;  estop  Mm  from  asserting  a  prescrip' 

otherwise   the   judgment   fails   to   at-  tive  right  to  the  land  upon  ,which  the 

tain    the    certainty    necessary    to    an  original  line  was  maintained,  since  the 

estoppel  upon  the  main  subject  of  the  proceedings  were  not   to   acquire  the 

litigation."    Eiverside  W.  Co.  v.  Sar-  right  then  in  use,  but  to  enlarge  it. 

gent,  112  Gal.  230,  44  Pac.  Bep.  560,  Knight  v.  Cohen,  7  Cal.  App.  43,  93 

citing  Dougherty  v.  Haggin,  56  Cal.  Pae.  Eep.  396. 

522;  Id.,  61  Cal.  305;  Alhambra  W.  4  Water  Supply  etc.  Co.  v.  Tenney, 

Co.   V.    Eichardson,    72    Cal.    598,    14  24  Colo.  344,  51  Pac.  Eep.  505. 

Pac.   Eep.   379 ;    Lakeside   D.   Co.   v.  5  See  Hackett  v.  Larimer  &  Weld 

Crane,  80  Cal.  182,  22  Pac.  Eep.  76;  Ees.  Co.,  48  Colo.  178,  109  Pac.  Eep. 

Barrows  v.  Fox,  98  Cal.  63,  32  Pae.  965;  Shaw  v.  Profitt,  57  Ore.  192,  109 

Eep.  811;  Lillis  v.  Emigrant  D.  Co.,  Pac.  Eep.  584,  110  Pac.  Eep.  1092. 

95  Cal.  553,  30  Pac.  Eep.  1108.  i  See  See.  1122. 

3  Eoge'rs  v.  Overacker,  4  Cal.  App.  2  For  a  leading  case  upon  this  sub- 

333,  87  Pac.  Eep.  1107.  ject,  see  Piekard  v.  Sears,  6  Ad.  & 

Condemnation   proceedings   brought  El.  469. 
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constitute  such  an  estoppel,  the  person  sought  to  be  estopped  must 
do  some  act  or  make  some  admission  with  an  intention  of  influencing 
the  conduct  of  another,  or  that  he  had  reason  to  believe  would  influ- 
ence his  conduct,  and  which  act  or  admission  is  inconsistent  with  the 
claim  he  afterward  makes.  The  other  party,  too,  must  have  acted 
upon  the  strength  of  such  admission  or  conduct.^ 

Mr.  Bisj^ham,  in  his  work  on  Equity,  upon  this  subject,  says: 
"Equitable  estoppel,  or  estoppel  by  conduct,  has  its  foundation  in 
fraud  considered  in  its  most  general  sense;  because  a  man  can  not 
be  prevented  by  his  conduct  from  asserting  a  previous  right,  unless 
the  assertion  would  be  tantamount  to  a  fraud  upon  a  person  who 
had  subsequently  acquired  the  right. ' '  * 

Therefore,  there  must  be  some  actual  misrepresentation  or  some 
degree  of  turpitude  upon  the  part  of  the  party  sought  to  be  es- 
topped before  a  Court  will  estop  him  from  the  assertion  of  his  title — 
the  effect  of  the  estoppel  being  to  forfeit  his  property  and  transfer 
it  to  another.^  "In  all  this  class  of  cases,"  says  Mr.  Justice  Story, 
speaking  of  equitable  estoppels,  "the  doctrine  proceeds  upon  the 
ground  of  constructive  fraud  or  of  gross  negligence,  which,  in  effect, 
implies  fraud.  And,  therefore,  where  the  circumstances  of  the  ease 
repel  any  such  inference,  although  there  may  be  some  degree  of 
negligence,  yet  courts  of  equity  will  not  grant  relief. ' '  ® 

As  laid  down  by  the  Supreme  Court  of  Utah,  in  order  to  create 
an  equitable  estoppel,  the  essential  elements  are  that  the  party 

3  New  York  Eubber  Co.  v.  Eothery,  "A  party  who  claims  that  another, 

107  N.  Y.  310,  14  N.  E.  Bep.  269,  1  seeking   to    enforce    his    rights,    shall 

Am.  St.  Eep.  822;  Eigney  v.  Taeoma  not  be  permitted  to  allege  and  show 

etc.  Co.,  9  Wash.  576,  38  Pac.  Eep.  the  truth,  must  establish  that  he  has 

147,  26  L.  E.  A.  425;  Madison  v.  Spo-  been  induced,  by  his  faith  in  or  re- 

kane  Valley  etc.   Co.,   40  Wash.   714,  liance  upon  the  assertions  or  acts  of 

82  Pac.  Eep.  718,  6  L.  E.  A.,  N.  8.,  such  party  to  the  contrary,  to  do  some 

257.  act,    or    incur    some    liability,    which 

*  Bispham  on  Equity,  See.  282.  would  make  it  injurious  to,  or  a  fraud 

5  Biddle  Boggs  v.  Merced  M.  Co.,  upon  him  to   allow  the  truth   to    be 

14  Cal.  279,  10  Morr.  Min.  Eep.  334;  shown."     Herman   on  Estoppel,   See, 

Anaheim  etc.  Co.  v.  Semi-Tropic  etc.  1304. 

Co.,  64  Cal.   185,  30  Pac.  Eep.  623 ;  6  Story  on  Equity,  Sec.  391. 

Stockman   v.    Eiverside    etc.    Co.,    64  See,   also,   cases   cited  in  the   next 

Cal.    57,    28   Pac.   Eep.    116;    Lux   v.  sections,  Nos.  1126-1128. 
Haggin,  69  Cal.  255,  4  Pac.  Eep.  919, 
10  Pac.  Eep.  674. 

128— Kin.  on  Irr. 
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estopped  ehoiild  have:  "First,  falsely  represented  or  concealed  a 
material  fact;  second,  the  false  representation  or  concealment  must 
have  been  knowingly  made ;  third,  the  party  pleading  the  estoppel 
must  have  been  ignorant  of  the  fact;  fourth,  the  representation 
must  have  been  made  with  the  intention  that  it  should  be  acted 
upon;  fifth,  the  party  pleading  it  must  have  been  misled  thereby 
to  his  injury  in  some  substantial  particular.'"^  The  long  receipt 
of  mere  waste  water  does  not  give  a  permanent  right  to  have  the 
discharge  continued,  either  by  appropriation,  prescription,  or  es- 
toppel. This  matter  has  been  discussed  in  another  portion  of  this 
work,8  and  further  discussion  here  is  unnecessary. 

§  1126.  Estoppel  by  matter  in  pais  as  applied  to  water  rights. — 
In  an  early  California  case  it  was  held  to  the  effect  that,  where  one 
had  the  prior  right  to  the  use  of  water  and  merely  "stood  by  and 
saw"  others  take  steps  to  appropriate  the  water  at  a  great  expendi- 
ture of  money,  the  prior  appropriator  was  estopped  from  setting 
up  his  prior  right.  ^  But  from  the  weight  of  authority  we  do  not 
think  that  the  above  ruling  is  or  was  the  law  upon  the  subject  of 
equitable  estoppel  as  applied,  the  effect  of  such  an  estoppel  being  to 
forfeit  the  property  of  a  prior  appropriator  and  transfer  it  to  a 
later  corner.^  The  early  California  case  of  Parke  v.  Kilham  was, 
in  effect,  a  few  years  after  its  decision  overruled  by  the  Court,  and 
the  rule  adopted  that,  in  order  to  constitute  an  equitable  estoppel, 
there  must  be  some  degree  of  turpitude  in  the  conduct  of  the  party 
sought  to  be  estopped  before  a  court  of  equity  will  estop  him  from 
the  assertion  of  his  title.^  In  the  case  of  Lux  v.  Haggin,  it  is  said 
of  the  Parke  v.  Kilham  decision:*     "In  the  light  of  subsequent 

7  Brigham  Young  Trust  Co.  t.  Wag-  2  For  the  definition  and  essentials 
ener,  12  TJtali  1,  40  Pae.  Eep.  764;  of  equitable  estoppel,  see  previous  see- 
Centennial    Eureka   M.    Co.   v.    Juab      ^^o^,  No.  1125. 

County,   22   Utah  395,   62  Pae.   Bep.  ^^^>  ^-Iso,   for  executed  parol  con- 

2Q24  tracts,  Sees.  980,  985. 

0  1       T.-  1  -ci  i        1    o  Executed  parol  licenses,  See.  983. 
See,  also,  Biglow  on  Estoppel,  Sec.  „-„.,■,,     i.  ,,        V    ,    ^ 

AOfT  sBiddle  Boggs  v.  Merced  M.  Co., 

14  Cal.  368,  10  Morr.  Min.  Rep.  334; 

8  See  Sec.  661,  and  cases  cited.  stockman  v.  Eiverside  etc.  Co.,  64  Cal. 

1  Parke  v.  Kilham,  8  Cal.  77,  68  57^  28  Pae.  Eep.  116;  Anaheim  W.  Co. 
Am.  Dee.  310,  4  Morr.  Min.  Eep.  522.      y.   Semi-Tropic  W.  Co.,  64  Cal.   185, 

For    estoppel   hj   gilence,   see   See.     30  Pae.  Eep.  628. 
1127.  4  Supra. 
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decisions  it  can  scarcely  be  claimed  that  the  facts  recited  in  the 
instruction  constituted  an  equitable  estoppel  which  could  be  relied 
on  as  a  defense  at  law."  ^  And  the  Court  in  the  later  case  said: 
' '  To  constitute  such  an  estoppel  it  must  also  be  shown  that  the  per- 
son sought  to  be  estopped  has  made  an  admission  or  done  an  act 
with  the  intention  of  influencing  the  conduct  of  another,  or  that  he 
had  reason  to  believe  would  influence  his  conduct,  inconsistent  with 
the  evidence  he  proposes  to  give,  or  the  title  he  proposes  to  set  up ; 
that  the  other  party  has  acted  upon  or  been  influenced  by  such  act 
or  declaration;  that  the  party  so  influenced  will  be  prejudiced  by 
allowing  the  truth  of  the  admissions  to  be  disproved."  This,  in 
view  of  the  definition  and  essentials  of  equitable  estoppel,  as  given 
in  the  preceding  section,®  is  the  correct  rule  upon  the  subject.'''  So 
the  mere  fact  that  the  subsequent  appropriator  employed  the  prior 


B  Lux  V.  Haggin,  69  Cal.  255,  4  Pac. 
Eep.  919,  10  Pac.  Eep.  674. 

6  See  Sec.  1125. 

7 ' '  There  must  be  some  degree  of 
turpitude  in  the  conduct  of  a  party, 
before  a  Court  of  equity  wiU  estop 
him  from  the  assertion  of  his  title, 
when  the  effect  of  the  estoppel  is  to 
forfeit  his  property,  and  transfer  its 
enjoyment  to  another."  Lower  La- 
tham D.  Co.  V.  Louden  etc.  Co.,  27 
Colo.  267,  60  Pac.  Eep.  629,  83  Am. 
St.  Eep.  80. 

See,  also.  Water  Supply  etc.  Co.  v. 
Tenney,  24  Colo.  344,  51  Pac.  Eep. 
505;  Smyth  v.  Neal,  31  Ore.  105,  49 
Pac.  Eep.  850;  Eigney  v.  Tacoma  etc. 
Co.,  9  Wash.  576,  38  Pac.  Eep.  147, 

26  L.  E.  A.  425;  Wimer  v.  Simmons, 

27  Ore.  1,  39  Pac.  Eep.  6,  50  Am.  St. 
Eep.  685;  Elliot  t.  Whitmore,  23  Utah 
342,  65  Pac.  Eep.  70,  90  Am.  St.  Eep. 
300;  WiUiams  v.  Harter,  121  Cal.  47, 
53  Pac.  Eep.  405;  Senior  V.  Ander- 
son, 130  Cal.  290,  62  Pac.  Eep.  563; 
Strong  V.  Baldwin,  154  Cal.  150,  97 
Pac.  Eep.  178,  129  Am.  St.  Eep.  141; 
Village  of  Hailey  v.  Eiley,  14  Idaho 
481,  95  Pac.  Eep.  686,  17  L.  E.  A., 


N.  S.,  86;  Verdugo  etc.  Co.  v.  Ver- 
dugo,  152  Cal.  655,  93  Pac.  Eep.  1021; 
Eiverside  Heights  W.  Co.  v.  Eiver- 
side  Trust  Co.,  148  Cal.  457,  83  Pac. 
Eep.  1003;  Madison  v.  Spokane  etc. 
Co.,  40  Wash.  414,  82  Pac.  Eep.  718, 
6   L.   E.   A.,   N.    S.,    257;    Gustin   v. 

Harting,  Wyo.  ,   121   Pac. 

Eep.  522;  Teager  v.  Woodruff,  17 
Utah  361,  53  Pac.  Eep.  1045,  where 
the  Court  held  that  there  could  be 
no  estoppel  as  to  the  defendants, 
where  it  did  not  appear  that  they  said 
or  did  anything  to  mislead  the  plain- 
tiff. 

A  water  company  is  not  estopped 
from  contesting  the  constitutionality 
of  a  city  ordinance  fixing  its  water 
rates  at  a  rate  in  violation  of  a  pro- 
vision in  a  contract  between  the  city 
and  the  grantors  of  the  company, 
merely  because  for  15  years  it  had 
collected  the  rates  established  by  simi- 
larly objectionable  ordinances,  where 
it  had  annually  protested  against  the 
city's  conduct.  City  of  Los  Angeles 
V.  Los  Angeles  etc.  Co.,  177  U.  S.  558, 
44  L.  Ed.  886,  20  Sup.  Ct.  Eep.  736; 
affirming  88  Fed.  Eep.  720. 
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appropriator  in  the  construction  of  his  works  does  not  estop  the 
prior  appropriator  from  afterward  asserting  his  rights.^  To  work 
such  an  estoppel,  the  evidence  must  conclusively  show  that  the 
money  had  been  expended  or  labor  performed  pursuant  to  an 
agreement  of  the  parties.^  The  safer  way,  where  one  sees  works 
being  constructed  for  the  appropriation  of  waters  which  are  liable 
to  interfere  with  the  rights  of  an  owner,  is  to  serve  a  notice  of  his 
claim  upon  the  parties  constructftig  the  works.  This  will  prevent 
any  estoppel  in  favor  of  the  parties  so  served  by  reason  of  any  sub- 
sequent expenditures  made  by  them.i" 

Upon  the  other  hand,  any  conduct  upon  the  part  of  the  owner  of 
a  right,  ditch,  or  canal,  or  other  works  ^^  which  will  lead  others  to 
change  their  position  on  the  faith  of  representations  made  by  him, 
will  estop  the  owner  of  such  rights  from  asserting  rights  inconsistent 
with  his  representations.  12    Rights  to  real  estate  may  be  obtained 


8  Brown  v.  Gold  Coin  M.  Co.,  48 
Ore.  277,  86  Pac.  Eep.  361;  Churchill 
V.  Bauman,  104  Cal.  369,  36  Pae.  Eep. 
93,  28  Pac.  Eep.  43. 

But  see  Orient  M.  Co.  v.  Preekle- 
ton,  27  Utah  125,  74  Pac.  Eep:  652. 

9  Garrett  v.  Bishop,  27  Ore.  349,  41 
Pac.  Eep.  10;  North  Powder  etc.  Co. 
V.  Coughanour,  34  Ore.  9,  54  Pac. 
Eep.  223;  McPhee  v.  Kelsey,  44  Ore. 
193,  74  Pae.  Eep.  401,  75  Pac.  Eep. 
713;  Orient  M.  Co.  v.  Freekleton,  27 
Utah  125,  74  Pac.  Eep.  652. 

10 Duckworth-  v.  Watsonville  etc. 
Co.,  150  Cal.  520,  89  Pac.  Eep.  338; 
Id.,  158  Cal.  206,  110  Pac.  Eep.  927; 
Burr  V.  Maclay  etc.  Co.,  154  Cal.  428, 
98  Pac.  Eep.  260;  Id.,  160  Cal.  268, 
116  Pac.  Eep.  715. 

11  For  estoppel  as  to  rights  in 
ditches  and  canals,  see  Sec.  984. 

12  Where  the  appellant  abandoned 
the  possession  of  an  unsurveyed  tract 
of  land,  and  stated  to  the  respondent 's 
grantor  that  he  no  longer  had  any 
interest  in  it;  and  whereupon  the  lat- 
ter took  actual  possession  of  the  land, 
at  considerable  expense,  and  used  the 


water  in  dispute  upon  it,  without  ob- 
jections from  the  appellant,  such 
party  was  estopped  from  claiming  the 
water  right  against  the  respondent. 
Morrison  v.  Winn,  18  Utah  15,  54  Pac. 
Eep.  761. 

Where  the  evidence  shows  that  the 
owner  consented  to  the'  diversion  in 
derogation  of  his  prior  rights,  he  is 
estopped  from  afterwards  claiming 
them.  Churchill  v.  Bauman,  95  Cal. 
541,  30  Pae.  Eep.  770;  Id.,  104  Cal. 
369,  36  Pac.  Eep.  93,  38  Pac.  Eep.  43. 

Where  parties  have  settled  differ- 
ences by  an  agreement,  each  will 
thereafter  be  estopped  from  deny- 
ing the  right  of  the  other  to  divert 
and  use  the  water  in  accordance  with 
such  agreement.  Saunders  v.  Eobin- 
son,  14  Idaho  770,  95  Pae.  Eep.  1057. 

See,  also,  Natoma  W.  Co.  v.  Han- 
cook,  101  Cal.  42,  35  Pac.  Eep.  334, 
reversing  101  Cal.  42,  31  Pac.  Eep. 
112;  Huston  v.  Bybee,  17  Ore.  140, 
20  Pac.  Eep.  51,  2  L.  E.  A.  568; 
Parker  v.  City  of  Atchison,  58  Kan. 
29,  48  Pac.  Eep.  631;  De  Wolf  skill 
v.  Smith,  5  Cal.   App.   175,   89  Pac. 
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and  irrevocably  fixed  and  determined  by  estoppel  by  matter  in 

The  question  of  estoppel  as  to  questions  relating  to  ditches  and 
canals  and  rights  of  way  for  the  same  has  been  discussed  in  a  pre- 
vious portion  of  this  work.i*-  But,  in  general,  we  will  say  here  that 
where  one  enters  the  enclosure  of  another  and  constructs  a  ditch, 
canal,  or  other  works  thereover  at  large  expense,  and  the  owner  of 
the  land  acquiesces  and  permits  them  to  remain  there  for  a  long 
period  of  time,  such  owner  is  estopped  from  denying  the  appropri- 
ator's  right  on  the  ground  that  he  is  a  trespasser.i^  Again,  where 
the  owner  of  an  irrigation  ditch  constructed  on  public  lands  induces 
subsequent  settlers  to  take  up  lands  that  can  only  be  irrigated  by 
the  ditch,  and  to  labor  upon  and  increase  its  capacity  with  the  un- 
derstanding that  they  were  to  use  the  water  and  the  ditch  as  the 
other  settlers,  he  is  estopped  to  deny  their  right  so  acquired.^s 

§  1127.  Estoppel  by  matter  in  pais — Silence  not  amounting  to 
consent  will  not  virork  an  estoppel. — Upon  the  question  of  silence 
operating  as  an  estoppel,  the  authorities  are  not  quite  harmonious. 
The  true  rule  as  we  view  the  subject  is  that  unless  the  silence  upon 
the  part  of  the  owner  can  be  construed  as  a  consent  or  at  least  an 
acquiescence,  an  estoppel  will  not  be  worked. ,  Of  course,  if  the 
silence  is  continued  for  the  full  period  of  the  statute  of  limitations 
as  a  bar  to  an  action  for  the  recovery  of  real  property,  by  the  laches 
of  the  owner,  and  the  adverse  possession  and  user  of  the  one  seeking 
the  right,  a  prescriptive  right  may  be  acquired.  But  where  one 
party  invades  the  right  of  another,  that  other  does  not,  in  general, 
deprive  himself  of  the  right  of  seeking  redress  merely  because  he 
remains  passive,  unless,  indeed,  he  continues  inactive  so  long  as  to 

Eep.  1001;  Fabian  v.  Collins,  3  Mont,  land  v.  Grants  Pass  etc.  Co.,  46  Ore. 

215.  85,  79  Pac.  Eep.  337;  Foster  v.  Bear 

But  see  Atkinson  v.  Washington  Irr.  Valley    Irr.    Co.,   65   Fed.   Eep.    836 ; 

Co.,  44  Wash.  75,  86  Pae.  Eep.  1123,  Campbell  v.  Shivers,  1  Ariz.  161,  25 

120  Am.  St.  Eep.  978.  Pac.  Eep.  540. 

13  Ehodes  v.  Barnes,  54  Wash.  145,  But  see  South  Side  Imp.  Co.  v.  Bur- 
102  Pae.  Eep.  884.  son,  147  Cal.  401,  81  Pac.  Eep.  1107. 

14  See  Sec.  984.  le  Lehi  Irr.  Co.  v.  Moyle,  4  Utah 

15  Miller  v.  Douglas,  7  Ariz.  41,  327,  9  Pae.  Eep.  867;  Brown  v.  Evans, 
60  Pac.  Eep.  722 ;  Scott  v.  Toomey,  8  18  Nev.  141,  1  Pac.  Eep.  673. 

S.  D.  639,  67  N.  W.  Eep.  838;  Sweet- 
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bring  the  case  within  the  purview  of  the  statute  of  limitations.  ^ 
Therefore,  silence  in  and  of  itself  does  not  imply  consent  or  acqui- 
escence -unless  that  silence  should  continue  for  such  a  period  that 
the  owner  would  be  guilty  of  laches  in  not  speaking  when  the  law 
says  he  should  have  spoken  in  order  to  protect  his  rights.  And, 
generally  speaking,  the  statute  of  limitations  governs  in  cases  of  this 
nature.  Therefore,  that  a  ditch,  canal,  pr  other  works  were  con- 
structed at  a  great  cost  and  were  maintained  and  they  and  the  water 
right  used  with  the  knowledge  of  the  prior  appropriator  or  owner, 
without  any  objection  or  opposition  upon  his  part,  is  not  by  the 
mere  silence  upon  his  part  sufficient  to  operate  as  an  immediate 
estoppel  against  his  afterward  asserting  his  claim  to  his  rights.^ 


1  Wood  on  Limitations,  Sec.  62. 
For   the   acquisition    of   rights    by 

prescription,  see  Chap.  54,  Sees.  1033- 
1058. 

2  Lux  V.  Haggin,  69  Gal.  255,  4  Pao. 
Rep.  919,  10  Pao.  Eep.  674,  where  it 
is  said:  "But,  whatever  the  facts, 
we  can  not  assent  to  the  proposition — 
apparently  recognized  by  the  Court — 
that  the  mere  silence  of  plaintiff's 
grantors,  disconnected  from  other  cir- 
cumstances in  evidence,  created  an 
estoppel  at  law." 

' '  The  evidence  shows  that  the  plain- 
tiff was  employed  by  the  defendant 
about  its  mill;  that  he  knew  that  it 
was  being  constructed  to  reduce  ores, 
and  made  no  objection  to  the  erection 
thereof.  Such  tacit  acquiescence,  how- 
ever, is  not  sufioient  to  create  an 
equitable  estoppel."  Brown  v.  Gold 
Coin  M.  Co.,  48  Ore.  277,  86  Pae.  Eep. 
361. 

A  corporation  is  not  estopped  from 
challenging  the  validity  of  a  contract 
made  on  behalf  of  its  directors,  inter- 
ested therein  adversely  to  the  corpo- 
ration, by  laches  on  the  part  of  such 
directors  in  not  causing  the  contract 
to  be  set  aside,  but  allowing  the  other 
party  to  expend  money  on  the  strength 
of  the  contract.     Goodell  v.  Verdugo 


etc.  Co.,  138  Cal.  308,  71  Pac.  Eep. 
354. 

' '  The  mere  fact  that  the  defendants 
expended  money  in  sinking  wells  and 
putting  in  pumps  each  upon  his  own 
lands,  with  the  knowledge  of  the  plain- 
tiffs and  without  objection  by  them, 
creates  no  estoppel."  Verdugo  Canon 
W.  Co.  V.  Verdugo,  152  Cal.  655,  93 
Pac.  Eep.  1021. 

In  Wyoming,  where  the  defendant 
acquired  a  water  right  before  the 
adoption  of  the  constitution,  the  fact 
that  he  failed  to  present  his  claim 
of  priority  to  the  board  of  control, 
after  notice  of  proceedings  to  estab- 
lish his  claim,  does  not  estop  him  from 
asserting  his  right  in  the  District 
Court.  Farm  Inv.  Co.  v.  Carpenter, 
9  Wyo.  110,  61  Pac.  Eep.  258,  50  L. 
K.  A.  747,  87  Am.  St.  Eep.  918. 

See,  also,  Lavery  v.  Arnold,  36  Ore. 
84,  57  Pao.  Eep.  906,  58  Pac.  Eep. 
524;  Hallock  v.  Suitor,  37  Ore.  9,  60 
Pae.  Rep.  384;  Ewing  v.  Ehea,  37 
Ore.  583,  62  Pac.  Eep.  790,  52  L.  E. 
A.  140,  82  Am.  St.  Eep.  783;  Bolter 
V.  Garrett,  44  Ore.  304,  75  Pac.  Eep. 
142;  Lower  Latham  D.  Co.  v.  Lou- 
den etc.  Co.,  27  Colo.  267,  60  Pac. 
Eep.  629, -83  Am.  St.  Eep.  80;  Madi- 
son  V.   Spokane   Valley   etc.   Co.,   40 
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The  silence  without  objection  upon  the  part  of  the  owner  is  a  mere 
license,  and  may  be  treated  as  such.s  So,  as  held  by  the  Oregon 
court,  the  mere  passive  acquiescence  on  the  part  of  the  owners  of 
land  in  the  expenditure  of  a  considerable  sum  of  money  for  the  con- 
struction of  an  irrigating  ditch  across  their  property  does  not  estop 
them,  or  their  gBantees,  from  destroying  the  ditch  within  the  period 
of  limitations,  since  the  right  to  maintain  it  is  a  mere  license,  and 
revocable  at  pleasure.*  And  where  the  word  "acquiescence"  is  used 
it  must  mean  more  than  a  passive  acquiescence  or  a  failure  to  object. 
"A  mere  passive  acquiescence  where  one  is  under  no  duty  to  speak 
does  not  raise  an  estoppel."  ^ 


Wash.  414,  82  Pae.  Bep.  718,  6  L. 
E.  A.,  N.  S.,  257;  Farmers'  Pawnee 
C.  Co.  v.  Pawnee  etc.  Co.,  47  Colo. 
239,  107  Pac.  Eep.  286;  Koch  t. 
Story,  47  Colo.  335,  107  Pae.  Kep. 
1093;  Village  of  Hailey  v.  Riley,  14 
Idaho  481,  95  Pae.  Eep.  686,  17  L. 
E.  A.,  N.  S.,  86;  Kelly  t.  Taylor, 
23  Cal.  11;  Maye  v.  Tappen,  23  Cal. 
308,  10  Morr.  Min.  Eep.  101;  Stock- 
man V.  Eiverside  etc.  Co.,  64  Cal.  57, 
28  Pae.  Eep.  116;  Church  t.  Stillwell, 
12  Colo.  App.  43,  54  Pac.  Eep.  395; 
Smyth  V.  Neal,  31  Ore.  105,  49.  Pao. 
Eep.  850;  Orient  etc.  Co.  v.  Freck- 
letson,  27  Utah  125,  74  Pae.  Eep. 
652;  Durga  v.  Lincoln  Cr.  Lum.  Co., 
47  Wash.  477,  92  Pae.  Eep.  343;  Mc- 
Cann  v.  Wallace,  117  Fed.  Eep.  936; 
Trambley  v.  Luterman,  6  N.  M.  15,  27 
Pae.  Eep.  312;  Anaheim  etc.  Co.  v. 
Semi-Tropie  etc.  Co.,  64  Cal.  185,  194, 
30  Pae.  Eep.  623;  Hargrave  T.  Cook, 
108  Cal.  72,  41  Pac.  Eep.  18,  30  L. 
E.  A.  390;  Hill  v.  Standard  M.  Co., 
12  Idaho  223,  85  Pac.  Eep.  907;  Bath- 
gate T.  Irvine,  126  Cal.  135,  58  Pae. 
Eep.  442,  77  Am.  St.  Eep.  158;  Car- 
son V.  Hayes,  39  Ore.  97,  65  Pae.  Eep. 
814;  Miller  &  Lux  v.  Madera  etc.  Co., 
155  Cal.  61,  99  Pae.  Eep.  502,  22  L. 
E.  A.,  N.  S./  391;  Atkinson  v.  Wash- 
ington Irr.  Co.,  44  Wash.  75,  86  Pac. 


Eep.  1123,  120  Am.  St^  Eep.  978; 
Carson  v.  Hayes,.  39  Ore.  97,  65  Pac. 
Eep.  814,  817;  Davis  v.  Martin,  157 
Cal.  657,  108  Pae.  Eep.  866;  Walker 
V.  Elmore  County,  16  Idaho  696,  102 
Pac.  Eep.  389 ;  Easmussen  v.  Blust,  83 
Neb.  678,  120  N.  W.  Eep.  184;  Gar- 
rett V.  Bishop,  27  Ore.  349,  41  Pae. 
Eep.  10;  North  Powder  etc.  Co.  v. 
Coughanour,  34  Ore.  9,  54  Pac.  Eep. 
223;  McPhee  v.  Kelsey,  44  Ore.  193, 
74  Pac.  Eep.  401,  75  Pac.  Eep.  713; 
Ehodes  v.  Barnes,  54  Wash.  145,  102 
Pac.  Eep.  884;  McKinney  v.  Big  Horn 
etc.  Co.,  167  Fed.  Eep.  770,  93  C.  C. 
A.  258;  McCann  v.  Wallace,  117  Fed. 
Eep.  936;  Morris  v.  Bean,  146  Fed. 
Eep.  432;  Id.,  159  Fed.  Eep.  651,  86 
C.  C.  A.  519;  Id.,  121  U.  S.  485,  55 
L.  Ed.  821,  31  Sup.  Ct.  Eep.  703;  At- 
kinson V.  Washington  Irr.  Co.,  44 
Wash.  75,  86  Pac.  Eep.  1123,  120  Am. 
St.  Eep.  978. 

3  For  rights  by  license,  see  See. 
982. 

4Ewing  V.  Ehea,  37  Ore.  583,  62 
Pac.  Eep.  790,  52  L.  E.  A.  140,  82 
Am.  St.  Eep.  783 ;  Curtip  v.  La  Grande 
etc.  Co.,  20  Ore.  34,  23  Pac.  Eep.  808, 
25  Pac.  Eep.  378,  10  L.  E.  A.  484. 

5  Verdugo  Canyon  W.  Co.  v.  Ver- 
dugo,  152  Cal.  655,  93  Pac.  Eep. 
1021. 
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But,  upon  the  other  hand,  the  circumstances  may  be  such  that  it 
is.  the  duty  of  one,  where  he  sees  his  rights  about  to  be  invaded  by 
another  to  speak  out  and  lay  claim  to  the  same ;  otherwise  he  will  be 
estopped  from  afterward  setting  them  up  and  claiming  them.  Such 
was  held  to  be  the  case  where  one  who  had  a  prior  right  by  prior 
appropriation  to  the  use  of  water  of  a  certain  stream  stood  by  and 
allowed  another  wrongfully  claiming  to  own  the  right  to  sell  it  to  a 
third  party,  without  asserting  ^d  making  known  his  claim.  By 
reason  of  his  failing  to  speak  When  he  should  have  spoken,  he  was 
estopped  from  thereaf terward  asserting  or  claiming  the  right.^  ' '  It 
is  elementai'y  that  he  who  fails  to  assert  his  alleged  rights,  when  in 
good  faith  he  should  have  done  so,  is  estopped  from  afterward  as- 
serting th^  same. "  '^  As  was  said  in  a  recent  Colorado  case :  *  "  He 
that  remains  silent  when  conscience  requires  him  to  speak  shall  not 
be  heard  to  speak  when  conscience  requires  him  to  remain  silent." 

Again,  where  the  evidence  is  conclusive  that  the  owner,  knowing 
that  his  rights  were  about  to  be  invaded  by  another,  stood  by  and 
permitted  the  other  parties  to  construct  expensive  works,  use,  and 
enjoy  the  rights,  and  by  his  actions  assented  and  invited  such  works 
and  use,  although  he  did  not  do  so  in  terms,  but  by  his  very  silence, 
he  induces  them  to  believe  that  such  rights  might  be  acquired,  that 
thereaf  terward  to  deprive  them  of  such  rights  would  work  an  in- 
justice and  fraud  upon  them,  such  owner  will  be  held  to  be  estopped 
from  setting  up  or  claiming  such  rights.^  It  must  be  noticed  here, 
however,  that  some  of  the  authorities  go  to  the  extent  that  such  a 
case  works  an  estoppel  only  as  to  injunctive  relief,  and  that  the 
owner  may  have  his  action  at  law  for  damages.  We  will  discuss 
these  subjects  in  a  subsequent  portion  of  this  work.^" 

e  Tabian  v.  Collins,  3  Mont.  215.  Ward,    24   Wash.   407,    64   Pac.   Eep. 

7  Orient  M.  Co.  v.  Freckleton,  27  520,  85  Am.  St.  Eep.  955;  Barton  v. 
Utah  125,  74  Pac.  Eep.  652.  Eiverside  W.   Co.,   155   Cal.   509,   101 

8  Arthur  Irr.  Co.  v.  Strayner,  50  Pae.  Eep.  790,  23  L.  E.  A.,  N.  S., 
Colo.  371,  115  Pao.  Eep.  724.  331 ;  Miller  v.  Douglas,  7  Ariz.  41,  60 

9  Village  of  Hailey  v.  Eiley,  14  Pao.  Eep.  722 ;  Biggs  v.  Utah  Irr.  D. 
Idaho  481,  95  Pae.  Eep.  686,  17  L.  E.  Co.,  7  Ariz.  331,  64  Pae.  Eep.  494; 
A.,  N.  S.,  86;  Sehettler  v.  Lynch,  23  Dalton  v.  Eentaria,  2  Ariz.  275,  15 
Utah  305,  64  Pae.  Eep.  955;  Crescent  Pae.  Eep.  37. 

C.  Co.  V.  Montgomery,  143  Cal.  248,  10  For  actions  for  injunctions,  see 

76  Pac.  Eep.  1032,  65  L.  E.  A.  940;  Chap.  81. 

Orient  M.  Co.  v.  Freckleton,  27  Utah  For  actions  for  damages,  see  Sees. 

125,  74  Pae.  Eep.  652;   Matheson  v.  1660-1704. 
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§  1128.  Estoppel  by  matter  in  pais — Bipanan  owners  estopped 
when. — As  is  the  ease  with  those  who  have  acquired  their  rights 
by  the  Arid  Begiou  Doctrine  of  appropriation,  discussed  in  the  pre- 
vious sections,  1  so,  also,  may  riparian  owners  estop  themselves  from 
asserting  their  rights  as  against  persons  who  have  been  induced  by 
their  conduct  to  go  to  the  expense  of  making  improvements  for  the 
utilization  of  the  waters  of  a  stream  on  the  faith  of  such  representa- 
tions made  by  them  in  such  a  way  that  it  would  constitute  a  fraud 
upon  the  other  parties  for  him  afterward  to  claim  the  right.^  So, 
therefore,  where  a  riparian  proprietor  has  been  guilty  of  misrepre- 
sentation or  some  degree  of  moral  turpitude,  as  in  other  cases,^  and 
has  stood  by  and  permitted  others  to  appropriate  the  waters  of  a 
stream  at  great  expense,  he  may  be  estopped  from  claiming  his  right 
to  the  water  as  such  riparian  proprietor.  But  usually  something 
more  than  mere  silence  is  required  to  create  such  an  estoppel;  and 
a  riparian  proprietor  who  sees  parties  preparing  to  appropriate  the 


"Where  the  complainant  has  stood 
by  while  the  development  was  made 
for  public  use,  and  has  suffered  it  to 
proceed  at  a  large  expense  to  suc- 
cessful operation,  having  reasonable 
cause  to  believe  it  would  afCect  his 
own  water  supply,  the  injunction 
should  be  refused,  and  the  party  is 
left  to  his  action  for  such  damages 
as  he  can  prove."  Katz  v.  Walkin- 
shaw,  141  Gal.  116,  70  Pac.  Rep.  663, 
74  Pac.  Rep.  766,  64  L.  B.  A.  236, 
99  Am.  St.  Rep.  35. 

See,  also.  Miller  &  Lux  v.  Madera 
C.  &  Irr.  Co.,  155  Cal.  59,  99  Pae. 
Rep.  502,  22  L.  B.  A.,  N.  S.,  391. 

1  See  Sees.  1125-1127. 

2  Curtis  v.  La  Grande  etc.  Co.,  20 
Ore.  34,  23  Pac.  Rep.  808,  25  Pac. 
Rep.  378,  10  L.  B.  A.  484;  Biddle 
Boggs  V.  Merced  M.  Co.,  14  Cal.  279, 
10  Morr.  Min.  Bep.  334;  Brown  v. 
Gold  Coin  M.  Co.,  48  Ore.  277,  86  Pac. 
Rep.  361;  Andrus  v.  Berkshire  Pr. 
Co.,  145  Fed.  Bep.  47;  reversing  147 
Fed.  Rep.  76,  77  C.  C.  A.  248;  Mc- 
Broom  v,  Thompson,  25  Ore.  559,  37 


Pac.  Bep.  57,  42  Am.  St.  Bep.  806; 
McCook  Irr.  Co.  v.  Crews,  70  Neb. 
113,  102  N.  W.  Bep.  249;  Duckworth 
v.  Watsonville  etc.  Co.,  150  Cal.  520, 
89  Pac.  Bep.  338;  Id.,  150  Cal.  206, 
110  Pac.  Bep.  927. 

Where  a  riparian  owner  diverts  the 
stream  into  an  artificial  channel  and 
continues  such  change  for  the  time 
exceeding  the  statute  of  limitations, 
he  is  estopped  as  against  a  person 
making  a  beneficial  use  of  the  water 
to  return  it  to  the  latter.  Hallet  v.. 
Davis,  54  Wash.  326,  103  Pac.  Bep. 
423. 

A  riparian  owner  who  knowingly 
stands  by  while  a  public  service  cor- 
poration constructs  and  completes  at 
great  expense  a  system  of  works  de- 
signed for  public  use  is  estopped  from 
invoking  the  aid  of  equity  to  restrain 
the  diversion  of  water  necessary  for 
the  works,  and  his  remedy  is  at  law 
for  damages.  Miller  &  Lux  v.  Ma- 
dera C.  Co.,  155  Cal.  59,  99  Pac.  Bep. 
502,  22  L.  E.  A.,  N.  S.,  391. 

3  See  See.  1125. 
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waters  of  a  stream,  and  constructing  their  ditches,  canals,  or  other 
works,  has  been  held  not  to  lose  his  rights  by  mere  silence  in  not 
objecting.*  Nor  is  an  upper  riparian  proprietor  who  enters  into 
an  agreement  with  a  lower  proprietor  whereby  the  latter  grants  for 
a  certain  term  the  right  to  the  use  of  the  water  of  the  adjoining 
stream,  upon  the  expiration  of  the  agreement,  estopped  from  assert- 
ing his  rights  as  a  riparian  proprietor  to  the  use  of  the  water  of 
such  stream,  by  virtue  of  his  own  ownership.^  Further,  no  estoppel 
can  arise  from  the  failure  of  a  riparian  proprietor  to  object'  to  the 
use  of  the  water  of  a  stream  by  another  proprietor  during  such 
times  as  there  is  an  abundant  supply  for  the  use  of  all.^  Again,  in 
the  absence  of  some  representations  showing  misconduct,  the  mere 
non-user  of  the  water  by  a  riparian  owner  creates  no  estoppeU 

4  Lux  y.  Haggin,  69  Cal.  255,  4  Pac.  b  Swift  v.  Goodrich,  70  Cal.  103,  11 

Eep.  919,  10  Pao.  Eep.  674;  Haigiave  Pac.  Eep.  561;   Metcalfe  v.  Faucher, 

V.  Cook,  108  Cal.  72,  41  Pac.  Eep.  18,     Tex.  Civ.  App.  ,  99  S.  W. 

30  L.  E.  A.  390.  Eep.  1038. 

A  riparian  owner  ig  not  estopped  by  6  Anaheim   W.   Co.   v.   Semi-Tropic  . 

mere    silence    and    not    objecting    to  W.   Co.,   64   Cal.    185,   30   Pac.   Eep. 

maintain  a  suit  to  enjoin  an  unlawful  623;  Zimmler  T.  San  Luis  W.  Co.,  57 

diversion  of  water  above  his  lands  by  Cal.  221. 

any    delay   in   not   bringing   the   suit  7  California  etc.  Co.  v.  Pastoral  etc. 

short  of  the  statutory  period  of  lim-  Co.,  127  Fed.  Eep.  741;  Western  Pa- 

itations.     California  v.   Enterprise  &  per  Co.  v.  Pope,  155  Ind.  394,  57  N. 

Ag.  Co.,  127  Fed.  Eep.  741,  E.  Eep.  719,  56  L.  E.  A.  899. 
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§  1129.  Scope  of  chapter — Pollution  of  waters  defined. — As  the 
pollution  of  waters  constitutes  a  distinct  phase  of  the  subject  of  the 
law  of  waters,  in  order  to  discuss  the  entire  subject  together  in  this 
chapter,  we  will  discuss  the  subjects  of  the  pollution  of  waters,  pro- 
tection against  pollution,  and  remedies  therefor. 

Pollution  of  waters  may  be  defined  as  any  use  of  a  stream,  or  other 
body  of  water,  that  materially  fouls  the  water,  or  the  deposit  therein 
of  any  filth  or  debris  that  so  far  affects  the  water  as  to  impair  its 
value  for  ordinary  purposes,  or  anything  which  renders  the  water 
offensive  to  taste  or  smell,  or  which  is  calculated  to  excite  disgust 
in  those  using  it  for  ordinary  purposes.  ^  In  this  chapter,  however, 
we  will  go  further  than  is  defined  by  the  above  definition,  and  in- 
clude the  debris  from  mines  and  mills  cast  into  streams. 

1  ShofEner   v.   Sutherland,   111   Va.  298,  68  S.  E.  Rep.  998. 
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§  1130.  Pollution — In  general. — Water  may  be  polluted  in  any 
one  of  thre«  states  or  in  all.  First,  in  falling  through  the  air  the 
rain  water  naturally  washes  out  any  impurities  held  there  in  sus- 
pension, which  impurities  may  consist  of  dust  of  organic  and  min- 
eral matter.  Consequently,  oftentimes,  when  the  rain  falls  upon 
the  earth,  it  is  not,  as  commonly  supposed,  pure  water;  second, 
water  after  it  strikes  the  surfaqp  of  the  earth,  either  flowing  over 
the  earth  as  what  is  known  technically  as  surface  water,  or  in  streams 
and  rivers,  gathers  up  many  more  impurities,  such  as  organic  mat- 
ter, algae,  disease  germs,  and  mineral  substances ;  third,  water  may 
be  polluted  in  its  passage  underground,  where  it  comes  in  contact 
with  organic  or  mineral  substances,  and  although  it  may  be  prac- 
tically pure  when  it  strikes  the  earth  and  sinks  into  the  ground,  it 
may  emerge  in  the  form  of  springs  in  a  polluted  condition,  i  All 
of  these  polluted  conditions  of  waters  may  be  solely  the  result  of 
natural  laws,  or  they  may  have  been  materially  aided  by  the  works 
of  man.  "With  the  first,  in  this  work,  we  have  nothing  to  do;  with 
the  second  we  will  treat  only  so  far  as  the  legal  phases  of  the  ques- 
tion are  concerned. 

Wherever  man  exists  the  pollution  of  the  natural  waters  caused 
by  his  agency  will  also  be  found  to  a  more  or  less  extent.  And  as 
the  population  of  the  country  becomes  more  and  more  dense,  the 
pollution  of  the  natural  streams  increases  proportionately.  The 
subject  has  long  occupied  the  attention  of  chemists,  engineers,  legis- 
latures, and  the  courts.  And  it  has  been  determined  that,  wherever 
civilization  exists,  it  is  an  absolute  impossibility  to  wholly  prevent  it. 
As  well  may  we  attempt  to  legislate  against  the  pollution  of  streams 
by  the  laws  of  Nature  as  to  attempt  to  prohibit  by  legislation  any 
pollution  of  streams  in  a  country  where  man  exists  and  carries  on 
the  various  occupations  of  civilization.  But  by  wise  laws  the  pollu- 
tion of  natural  waters  may  be  restricted  and  the  injuries  resulting 
therefrom  minimized. 

In  an  economic  sense,  as  to  whether  or  not  water  must  be  deemed 
polluted  or  not,  depends  largely  upon  the  purpose  for  which  it  is 
used,  and  the  extent  and  character  of  the  impurities  in  the  water. 
And  as  we  wiU  discuss  in  the  following  sections  of  this  chapter  the 

1  See  for  normal  and  polluted  wa-  per  No.  79,  U.  S.  Geological  Survey, 
ters,  Water-Supply  and  Irrigation  Pa-      1903,  by  M.  O.  Leighton. 
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law,  to  a  greater  or  less  extent  follows  this  rule.  Streams  or  bodies 
of  water  used  only  for  navigation  may  stand  any  amount  of  im- 
purities, and  so  long  as  the  water  is  sufRcient  in  amount  to  float 
vessels,  as  far  as  navigation  is  concerned,  it  can  not  be  deemed  as 
polluted  water.  The  same  may  be  said,  in  a  general  way,  of  water 
used  for  power,  which  depends  upon  the  amount  or  fall  of  the  water 
forcibly  delivered  upon  the  water  wheels  used  to  operate  machinery. 
The  constituents  of  the  water  used  for  the  development  of  power  are 
not  of  great  importance;  therefore,  polluted  or  unpolluted  water 
may  be  used,  and  accomplish,  as  far  as  this  use  is  concerned,  the  same 
results.  Yet,  upon  the  other  hand,  if  it  were  attempted  to  use  the 
very  water  which  can  accomplish  these  two  results  successfully  in 
an  impure  state,  for  some  other  purpose,  such  as  drinking,  domestic, 
ice-making,  or  manufacturing  purposes,  where  the  water  itself  enters 
largely  into  the  product,  such  water  would  be  deemed  polluted  in 
the  worst  sense  of  the  term. 

§  1131.  Pollution  of  water  used  for  irrigation. — From  the  stand- 
point of  absolutely  pure  water,  water  used  for  irrigation  may  con- 
tain a  large  amount  of  impurities  and  still  be  bettered  for  the  pur- 
pose for  which  it  is  used.  One  of  the  benefits  derived  from  the 
cultivation  of  crops  by  irrigation  is  the  increased  fertility  of  the 
soil  caused  by  the  substances  carried  in  the  water  and  spread  over 
the  land  with  the  irrigation  water.  ^  Therefore,  where  the  water 
carries  quantities  of  silt,  not  containing  any  deleterious  mineral 
matter,  it  is  considered  a  benefit  to  the  irrigator  rather  than  an 
injury.  This  is  illustrated  where  the  farmers  below  Salt  Lake  City, 
Utah,  recently  voluntarily  traded  their  water  rights  to  the  water 
in  Big  Cottonwood  Creek — ^which  water  is  as  clear  and  pure  as  any 
that  can  be  found  running  in  surface  streams — to  the  city  for  water 
from  Utah  Lake,  which  water  contains,  large  quantities  of  silt,  and 
can  not  be  used  for  domestic  purposes.  The  result  of  such  a  trade 
was  that  both  parties  were  benefited.  Another  example  is  that  the 
sewage  of  cities  mixed  with  irrigation  water  is  considered  exceed- 
ingly beneficial  to  vegetation.^  And  in  foreign  countries  especially 
the  sewage  of  cities  is  utilized  to  aid  in  the  cultivation  of  lands  in 
this  manner.    But  sewage  pollutes  the  water  to  such  an  extent  as 

I  See   Sec.  13.  2  For  the  use  of  sewage  in  Italy, 

see  Sec.  146. 
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to  render  it  absolutely  worthless  for  drinMng  and  domestic  pur- 
poses. Again,  some  of  the  mineral  solutions  are  beneficial  to  vege- 
tation, while  others  contain  chemical  poisons  which  are  destructive 
to  both  animal  and  vegetable  life.  So,  as  far  as  the  use  of  the  water 
for  irrigation  is  concerned,  it  is  not  necessary  that  the  water  be 
chemically  pure.  And,  further,  it  may  contain  impurities  of  such 
a  nature  and  to  such  an  extent  that  it  would  render  it  absolutely 
worthless  and  harmful  for  some  "of  the  other  uses,  and  stiU  for  irri- 
gation the  very  impurities  render  the  water  more  valuable.^ 

But,  upon  the  other  hand,  water  may  be  so  polluted  that  it  is 
unfit  for  irrigation  purposes.  Water  used  for  this  purpose  must 
contain  none  of  the  various  mineral  impurities,  which  are  known 
to  have  injurious  effect  upon  vegetation.  And,  as  the  irrigated  por- 
tions of  this  country  more  often  than  otherwise  lie  in  the  valleys  of 
mountainous  regions,  and  in  the  mountains  and  at  the  headwaters  of 
the  sources  of  water  supply  are  mines,  the  irrigation  waters  of  the 
streams  are  oftentimes  polluted  by  the  discharge  into  them  of  min- 
eral substances  from  the  mines,  and  from  the  mills  used  in  the  reduc- 
tion of  their  ores.  The  effect  of  this  depends  largely  upon  the  na- 
ture and  amount  of  the  deleterious  substances  so  discharged  into  the 
waters.  At  times,  the  effect  is  not  only  to  kill  all  vegetation  which 
such  polluted  water  touches,  but  also  to  poison  the  soil  to  such  an 
extent  that,  until  the  poison  is  finally  washed  out,  future  crops 
can  not  be  raised.  Animals  are  also  poisoned  and  killed  from  drink- 
ing such  water,  and  from  eating  the  forage  over  and  through  which 
such  water  has  been  permitted  to  run.  Water  may  also  be  polluted 
to  such  an  extent  that  it  is  unfit  for  irrigation  by  the  discharge  of 
alkali  water  into  the  streams  or  ditches.  Again,  it  may  be  rendered 
unfit  by  the  discharge  of  large  quantities  of  vegetable  matter,  such 
as  sawdust.  All  of  these  acts  tending  to  pollute  the  water  constitute 
a  nuisance,  and  work  actual  injuries  to  the  owners  of  the  land,  who 
have  the  right  to  use  the  water  for  irrigation.* 

3  See  AtcMson  v.  Peterson,  1  Mont,  tion  in  quality  might  render  the  water 

561;   Id.,  87  IT.  S.  20  Wall.  507,  22  unfit  for  drink  or  domestic  purposes, 

L.  Ed.  414,  1  Morr.  Min.  Eep.   583,  whilst  it  would  not  sensibly  impair  its 

holding   that    what     deterioration   in  value  for  mining  or  irrigation." 
quality  will  constitute  an  evasion  of  4  The  owners  of  a  water  ditch  are 

the  rights  of  a  prior  appropriator  will  entitled  to  have  the  water  flow  therein 

depend  upon  the  circumstances  of  each  in  its   natural   state,   and  when   they 

particular  case.    "A  slight  deteriora-  claim  such  water  by  prior  appropria- 
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§  1132.  Pollution  of  water  used  for  various  purposes. — There 
are  other  uses  of  water  for  which  the  highest  degree  of  purity  pos- 
sible must  be  maintained.  The  standards  set  for  water  used  for 
drinking  and  domestic  purposes  are  higher  than  those  prescribed 
for  any  other  use.  And  the  greatest  effort  is  exercised  by  the  legis- 
latures and  those  in  authority  to  maintain  a  water  supply  fit  for 
drinking  and  domestic  purposes,  and  to  prevent  the  water  from 
coming  into  contact  with  any  substance  which  will  contaminate  it 
and  render  it  unfit  for  use.  Where  the  water  supply  is  from  surface 
streams  or  other  surface  bodies  special  care  is  exercised  in  this  re- 
spect. The  health  and  prosperity  of  any  community  largely  de- 
pends upon  the  character  of  its  supply  of  drinking  water.  The 
value  of  water  for  this  purpose  is  commonly  reckoned  according  to 
its  availability  for  public  consumption.  TO  be  acceptable  to  the  pub- 
lic it  must  have  little  or  no  turbidity,  and  must  contain  little  or  no 
sediment  or  organic  waste,  color,  taste,  or  odor. 

The  requirements  of  water  to  be  used  as  a  source  of  ice  supply 
are  practically  the  same  as  those  above  described  with  reference  to 
the  use  of  water  for  drinking  and  domestic  uses. 

The  same  requirements  as  above  are  essential  where  the  water  is 
used  in  manufacturing  processes,  and  where  the  water  enters  into 
one  of  the  constituent  parts  of  the  product.  It  is  essential  that  a 
water  used  for  such  a  purpose  shall  contain  nothing  which,  from  a 
chemical  or  sanitary  standpoint  shall  be  injurious  to  health. 

The  pollution  of  the  fresh  water  streams  of  the  country  and  its 
injury  to  fisheries  has  received  considerable  attention  from  the  legis- 
latures and  the  courts.  Many  of  the  waters  of  the  country  that 
formerly  were  good  fishing  grounds  have,  within  recent  years,  be- 
come practically  destitute  of  fish  because  of  the  discharge  of  wastes 
from  factories,  mills,  or  public  sewers  into  lakes  and  rivers.    The 

tion,  its  corruption  by  any  stranger  is  See,  also,  Cushman  v.  Highland  D. 

a   private   nuisance.      Crane   v.    Win-  Co.,   3  Colo.  App.  437,   33  Pac.  Eep. 

Bor,  2  Utah  248.  344;  Hill  v.  Standard  M.  Co.,  12  Idaho 

See,  also,  North  Point  Consol.  etc.  223,   85   Pac.   Eep.    907;    Humphreys 

Co.  V.  Utah  etc.  Co.,  16  Utah  246,  52  etc.  Co.  v.  Prank,  46  Colo.  524,   105 

Pac.  Eep.   168,  40  L.  E.  A.   851,  67  Pac.  Eep.  1093;  Sullivan  v.  Jones,  13 

Am.  St.  Eep.  607,  where  it  was  held  Ariz.   229,   108  Pac.  Eep.  476;   Mon- 

that  the  drainage  of  alkali  waters  into  tana  etc.  Co.  v.  Gehring,  75  Fed.  Eep. 

an      irrigation     ditch     constituted     a  384,  21  C.  C.  A.  414,  44  U.  S.  App. 

nuisance.  629. 
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pollution  of  the  water  of  a  river  by  means  of  such  wastes  or  refuse 
from  factories  and  mills,  so  as  to.  destroy  the  fish  therein  is  a 
nuisance.  1 

Where  the  water  is  used  merely  for  navigation,  mining,  or  for 
the  generation  of  power,  the  amount  of  impurities  in  the  water 
makes  little  difference,  so  long  as  the  quantity  is  sufficient  to  float 
vessels,  or  the  force  with  which  it  is  delivered  upon  the  wheels  is 
sufficient  for  the  development  df  the  power.2 

Having  discussed  the  various  uses  for  which  polluted  water  must 
not  be  used,  and  cases  which  polluted  water  may  be  used  without 
injury,  in  the  following  sections  we  wiU  discuss  briefly  the  specific 
causes  of  pollution.^ 

•  §  1133.  Pollution  from  sewage. — One  of  the  most  common  meth- 
ods of  the  pollution  of  waters,  and  one  that  is  not  confined  to  any 
particular  country,  or  to  any  particular  locality  in  any  country,  is 
that  of  the  discharge  of  the  sewage  of  cities  and  towns  into  the  run- 
ning streams  or  other  bodies  of  water.  This  subject  is  one  that  has 
occupied  the  attention  of  scientists,  legislative  bodies,  and  the  courts, 
for  many  centuries,  and  still  it  is  today  unsettled,  as  to  what  cities 
and  towns  may  do  with  the  great  amounts  of  refuse,  and  not  impair 
the'health,  surroundings,  or  the  property,  not  only  of  the  citizens  of 
such  municipalities,  but  also  of  the  citizens  of  the  country  lower 
down  on  the  streams,  through  which  such  waters  flow.  In  the  older 
and  more  thickly  settled  communities,  the  conditions  in  this  respect 
are  the  worse,  and  yet  no  legislature  has  been  able  to  stop  it,  and  no 
court  has  been  able  to  lay  down  such  a  rule  that  can  or  will  prohibit 
this  pollution  from  continuing.  Its  injurious  effects  are  manifest 
in  many  ways,  for  no  matter  how  the  sewage  is  disposed  of,  whether 
it  is  discharged  directly  into  the  streams,  or  whether  it  is  discharged 
upon  the  land  and  finally  washed  away  by  the  rains,  all, -or  a  large 
portion  thereof,  eventually  finds  its  way  into  the  streams.  This  dis- 
charge of  sewage  into  the  streams,  or  other  bodies  of  fresh  water,  is 

1  Pollution  of  water  of  a  river  by  49  S.  C.  95,  26  S.  E.  Eep.  970;  Seaman 

means   of  refuse  from  a  sawmill,   so  v.   Lee,   10   Hun,   607;    Fitzgerald  v. 

as  to   destroy  fish  therein,   is  a  nui-  Firbank,  2  Ch.  96,  66  L.  J.  Ch.  N.  S. 

sance.    People  v.  Truckee  Lumber  Co.,  529,  76  L.  T.  N.  S.  564. 

116  Gal.  397,  48  Pao.  Eep.   374,   39  2  See,  also.  Sec.  1130. 

L.  E.  A.  581,  58  Am.  St.  Eep.  183.  8  See  Sees.  1133-1138. 

See,  also,  Threatt  v.  Brewer  M.  Co., 
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injurious  to  life  and  health  of  human  beings,  in  fact  to  all  animal 
life  which  comes  in  contact  therewith,  both  that  which  lives  upon  the 
land,  as  well  as  that  which  lives  in  the  water.  Yet  legislation  or  the 
courts  have  not  been  able  to  prohibit  this  evil;  and  about  all  that 
they  have  been  able  to  do  is  to  mitigate  it,  and  in  some  instances  to 
counteract  its  results. 

The  discharge  of  sewage  and  drainage  from  their  streets  by  cities 
and  towns  into  the  streams  and  other  bodies  of  fresh  water  includes 
many  intricate  questions,  which,  in  detail,  it  is  not  the  purpose  of 
this  work  to  discuss.  Therefore,  only  the  most  general  discussion 
of  the  subject  will  be  covered. 

Municipalities  have  the  same  rights,  and  are  subject  to  the  same 
restrictions  as  other  riparian  owners  ill  the  disposition  of  filth,  stch 
as  the  washings  of  their  streets  and  sewage,  into  the  waters  which 
flow  by  such  cities  and  towns.  They  may  discharge  sewage  and 
other  filth  into  such  waters,  provided  always  that  by  so  doing  they 
cause  no  injury  to  the  persons  or  property  of  those  below;  and, 
provided  further,  they  do  not  thereby  increase  the  flow  of  the  water 
in  the  streams  so  as  to  exceed  the  capacity  of  the  channel  of  the 
streams  to  carry  it  ofE.i  Where,  however,  by  such  acts  a  nuisance 
is  maintained  and  the  property  or  lives  of  the  owners  below  on  the 
stream  are  injured,  the  overwhelming  weight  of  authority,  both  in 
England  and  in  this  country,  denies  such  a  right,  and  the  parties 
injured  have  their  remedy  both  at  law,  for  damages,  and  in  equity, 
to  prevent  the  continuance  of  such  a  nuisance.  As  was  said  by  what 
may  be  called  a  leading  case  upon  the  subject  by  the  Supreme  Court 
of  Connecticut:  "The  use  of  a  stream  for  drainage  may  under 
some  circumstances  be  reasonable,  although  the  water  is  thereby 
rendered  unfit  for  its  primary  use;  but  the  concentration  of  filth 
accumulated  by  one  proprietor,  whether  an  individual  or  a  munici- 
pal corporation,  and  its  discharge  into  the  river  in  such  quantities 
that  it  is  necessarily  carried  to  the  premises  of  another  where  it 
produces  a  nuisance  dangerous  to  the  health  and  destructive  of  the 
value  of  his  property,  must  be  unreasonable."  2 

1  Bainerd  v.  Newton,  154  Mass.  255,  See,  also,  Spokes  v.  Banbury  Local 

27  N.  B.  Rep.  995;  Cone  v.  Hartford,  Bd.   of   Health,  L.  E.   1   Bq.  42,   35 

28  Conn.  363.  L.  J.  Ch.  N.  S.  105,  13  L.  T.  N.  8. 

2  Piatt  Bros.  v.  Waterbury,  72  Conn.  428,  14  Week.  Rep.  128 ;  Goldsmid  v. 
531,  45  Atl.  Rep.  154,  48  L.  E.  A.  Tonbridge  Wells  Imp.  Co.,  L.  E.  1  Ch. 
691,  77  Am.  St.  Rep.  335.  App.  349,  35  L.  J.  Ch.  N.  S.  382,  12 

129 — ^Kln.  on  Irr. 
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Private  parties  or  other  institutions  than  municipalities  can  not 
turn  sewage  into  a  stream  to  the  injury  of  lower  proprietors.^ 
Neither  will  a  legislative  enactment  add  to  the  rights  of  a  city  in 
this  respect,  except  as  far  as  the  State  is  concerned.  "Where  a 
municipality  is  expressly  authorized  by  statute  to  construct  a  system 


Jut.  N.  S.  208,  14  L.  T.  N.  S.  154, 
14  Week.  Kep.  562;  Attorney  General 
V.  Richmond,  L.  E.  2  Eq.  306,  12  jftr. 
N.  S.  544,  35  L.  J.  Ch.  N.  S.  597, 
14  Week.  Eep.  686,  14  L.  T.  N.  S.  398; 
Attorney  General  v.  Leeds,  L.  K.  5 
Ch.  App.  583,  39  L.  J.  Ch.  N.  S.  711, 
19  Week.  Eep.  19;  Attorney  General 
V.  Birmingham,  L.  E.  17  Ch.  Div.  685, 
4  Kay  &  J.  528,  6  Week.  Eep.  811, 
50  L.  E.  Ch.  N.  S.  786,  44  L.  T.  N.  S. 
906,  29  Week.  Eep.  753,  46  J.  P.  36; 
Attorney  General  v.  Metropolitan 
Board  of  Works,  1  Hem.  &  M.  298,  11 
Week.  Eep.  820,  9  L.  T.  N.  S.  139, 
2  New  Eep.  312;  People  v.  San  Luis 
Obispo,  116  Cal.  617,  48  Pae.  Eep. 
723 ;  Peterson  v.  City  of  Santa  Eosa, 
119  Cal.  387,  51  Pae.  Eep.  557 ;  Mark- 
wardt  V.  City  of  Guthrie,  18  Okla. 
32,  90  Pao.  Eep.  26,  9  L.  E.  A.,  N.  S., 
1150,  11  Ann.  Cas.  581;  Morgan  v. 
Danbury,  67  Conn.  484,  35  Atl.  Eep. 
499;  Nolan  v.  New  Britain,  69  Conn. 
668;  Columbia  etc.  Co.  v.  Prison  Com- 
mission, 92  Fed..  Eep.  801 ;  Village  of 
Dwight  V.  Hayes,  150  HI.  273,  37  N. 
E.  Eep.  218,  41  Am.  St.  Eep.  367; 
Eobb  V.  LaGrange,  158  HI.  21,  42  N. 
E.  77 ;  Eandolf  v.  Bloomfleld,  77  Iowa 
50,  41  N.  W.  Eep.  562;  Loughbran 
V.  Des  Moines,  72  Iowa  382,  34  N.  W. 
Eep.  172;  Topeka  etc.  Co.  v.  City  of 
Potwin,  43  Kan.  404,  23  Pae.  Eep. 
578;  Bainard  v.  Newton,  154  Mass. 
255,  27  N.  E.  Eep.  995;  Morse  v. 
Worcester,  139  Mass.  389,  2  N.  E. 
Eep.  694;  Boston  Eolling  Mills  v. 
Cambridge,  117  Mass.  396;  Haskell  v. 
New  Bedford,  108  Mass.  208;  Wood- 
ward   V.   Worcester,    121    Mass.    245; 


Merrifield  v.  Worcester,  110  Mass.  216, 
14  Am.  Eep.  592;  O'Brien  v.  St.  Paul, 
18  Minn.  176,  Gil.  163;  Joplin  etc. 
Co.  V.  Joplin,  124  Mo.  129,  27  S.  W. 
Eep.  406;  Vale  MiUs  v.  Nashua,  63 
N.  H.  136;  Doremus  v.  Paterson,  65 
N.  J.  Eq.  711,  55  Atl.  Eep.  304;  Grey, 
Attorney  General  ex  ret  Simmons  Y. 
Paterson,  60  N.  J.  Eq.  385,  45  Atl. 
Eep.  995;  Chapman  v.  Eoehester,  110 
N.  Y.  273,  18  N.  E.  Eep.  88,  1  L.  E. 
A.  296,  6  Am.  St.  Eep.  366;  Good  v. 
Altoona,  162  Pa.  493,  29  Atl.  Eep. 
741,  42  Am.  St.  Eep.  840;  San  An- 
tonio V.  Smith,  94  Tex.  266,  59  S.  W. 
Eep.  1109. 

But  see  Valparaiso  v.  Hagen,  153 
Ind.  337,  54  N.  E.  Eep.  1062,  48  L. 
E.  A.  707,  74  Am.  St.  Eep.  305,  hold- 
ing that  an  injunction  would  not  be 
granted  to  restrain  a  city  from  main- 
taining its  sewer  system;  Valparaiso 
V.  Moffit,  12  Ind.  App.  250,  39  N.  E. 
Eep.  909,  54  Am.  St.  Eep.  522,  hold- 
ing that  a  city  is  liable  in  damages 
for  the  discharge  of  sewage  in  a 
stream;  Eichmond  v.  Test,  18  Ind. 
App.  482,  48  N.  E.  Eep.  610,  hold- 
ing that  a  city  is  not  liable  in  damages 
for  the  discharge  of  sewage  in  a 
stream.  "It  is  difficult  to  reconcile 
these  conflicting  decisions  of  the  In- 
diana courts."  Markwardt  v.  City 
of  Guthrie,  18  Okla.  32,  90  Pae.  Eep. 
26,  9  L.  E.  A.,  N.  S.,  1150,  11  Ann. 
Cas.  581. 

3  Trevett  v.  Prison  Assn.,  98  Va. 
332,  36  S.  E.  Eep.  373,  50  L.  E.  A. 
564,  81  Am.  St.  Bep.  727;  Mann  v. 
Willey,  51  App.  Div.  169,  64  N.  T. 
Supp.  589. 
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of  sewerage,  and  to  discharge  the  sewage  matter  into  any  particular 
waters,  the  statutory  authority  thus  granted  is  to  be  exercised  sub- 
ject to  the  implied  condition  that  such  discharge  will  not  constitute 
a  nuisance,  and  thereby  cause  injury  to  the  property  of  others.  As 
was  said  in  the  Connecticut  case :  "So  the  legislative  authority  for 
emptying  the  sewage  of  cities  into  water  courses  is  coupled  with  the 
provision  that  no  nuisance  is  thereby  authorized."*  Any  other 
construction  would  be  in  effect  the  taking  of  property  without  due 
process  of  law  and  without  just  compensation,  contrary  to  the  pro- 
visions of  the  Federal  and  State  constitutions.  And,  as  to  whether 
or  not  the  use  of  a  river  by  a  municipality  for  such  a  purpose  is  a 
reasonable  one  which  the  court  will  allow  depends  upon  the  circum- 
stances of  each  particular  case,  and  is  essentially  a  question  of  fact.^ 
It  therefore  follows  that  the  burden  of  proof  is  upon  the  party 
alleging  that  such  a  nuisance  is  being  committed  and  that  he  is 
materially  injured  thereby.^ 

§  1134.  Pollution  from  sewage — Missonri  v.  Illinois. — The  most 
famous  case  in  this  country  involving  this  question  is  that  of  Mis- 
souri V.  Illinois,  1  an  original  action  brought  by  the  plaintiff  State 
against  the  defendant  State  in  the  Supreme  Court  of  the  United 
States  to  enjoin  the  discharge  of  the  sewage  of  the  City  of  Chicago 
through  an  artificial  channel  into  the  Desplaines  River,  which  river 
empties  into  the  Illinois  River,  and  the  latter  empties  into  the  Mis- 
sissippi at  a  point  about  forty-three  miles  above  the  City  of  St.  Louis. 
It  was  alleged  in  the  bill  that  the  result  of  the  threatened  discharge 
would  be  to  send  1,500  tons  of  poisonous  filth  daily  into  the  Missis- 
sippi, to  deposit  great  quantities  of  the  same  upon  the  part  of  the 

i  Piatt  Bros.  v.  Waterbury,  72  Conn.  200  IT.  S.  496,  50  L.  Ed.  572,  26  Sup. 

531,  45  Atl.  Eep.  154,  48  L.  E.  A.  691,  Ct.  Eep.  268,  202  U.  S.  598,  50  L.  Ed. 

77  Am.  St.  Eep.  335.  .  1160,  26  Sup.  Ct.  Eep.  713. 

See,  also.  Attorney  General  v.  Leeds,  «  For  evidence  of  pollution — burden 

L.  E.  5  Ch.  App.  583,  39  L.  J.  Ch.  of  proof,  see  Sec.  1147. 
N.  S.  711,  19  Week.  Eep.  19.  See,  also,  next  section.  No.  1134,  for 

See,  also,  cases  cited  above.  the  case  of  Missouri  v.  Blinois. 

5  Piatt  Bros.  v.  Waterbury,  72  Conn.  l  180  U.  S.  208,  45  L.  Ed.  497,  21 

531,  45 -Atl.  Eep.  154,  48  L.  E.  A.  691,  Sup.  Ct.  Eep.  331,  200  TJ.  S.  496,  50 

77  Am.  St.  Eep.  335;  Keeney  etc.  Co.  L.  Ed.  572,  26  Sup.  Ct.  Eep.  268,  202 

V.  Union  etc.  Co.,  39  Conn.  576;  Mis-  U.   S.  598,   50  L.  Ed.   1160,  26   Sup, 

souri   V.   Illinois,    180   U.    S.    208,   45  Ct.  Eep.  713. 
L.  Ed.  497,  21  Sup.  Ct.  Eep.  331;  Id., 
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bed  of  the  river  belonging  to  the  plaintiff,  and  to  so  poison  the 
water  of  the  river,  upon  which  various  of  the  plaintiff's  cities,  towns, 
and  inhabitants  depended,  as  to  make  it  unfit  for  drinking,  agricul- 
tural, or  manufacturing  purposes.  The  decision  of  the  Court  upon 
the  demurrer  was  mainly  upon  the  question  of  .the  jurisdiction  of 
the  Court  as  to  the  parties  to  the  action,  and  the  sub-ject-matter  of 
the  action ;  and  it  was  held  that  the  Court  had  original  jurisdiction 
both  over  the  parties 2  and  the  subject-matter,  and  that:  "The 
nuisance  set  forth  in  the  bill  was  one  which  would  be  of  interna- 
tional  importance — a  visible  change  of  a  great  river  from  a  pure 
stream  into  a  polluted  and  poisoned  ditch."  Arid,  the  demurrer 
being  overruled,  leave  was  granted  the  defendant  State  to  answer 
the  allegations  of  the  bill.3  Upon  the  meVits  of  the  case,  it  was 
decided  for  the  defendant  upon  the  ground  of  the  failure  of  proof, 
that  the  nuisance  complained  of  was  not  proven  by  satisfactory  evi- 
dence, which  left  it  in  doubt  whether  such  pollution  can  and  did  sur- 
vive the  journey  from  Chicago  to  St.  Louis,  and  reach  the  intake 
of  the  latter  city,  and  especially  where  the  evidence  showed  other 
possible  sources  of  infection  in  the  discharge  of  sewage  above  St. 
Louis  from  other  towns  and  cities,  some  of  which  were  situated  in 
Missouri. 

§  1135.  Pollution  from  the  discharge  of  waste  from  factories 
and  mills. — ^Probably  the  most  common  cause  of  the  pollution  of 
waters,  next  to  that  of  sewage,  ^  and  one  that  is  universal  to  the 
entire  country,  is  the  discharge  of  refuse  and  waste  from  factories 
and  mills,  into  the  streams  or  other  bodies  of  water.  As  a  general 
rule  the  owner  of  property  is  entitled  to  the  free  use  and  enjoyment 
of  the  same,  so  long  as  the  rights  and  property  of  others  are  not 
injured  thereby.^  This  rule  applies  with  especial  force  to  the  own- 
ers of  lands  bordering  upon  streams  and  other  bodies  of  fresh 
water.  He  may  w(Jrk  and  develop  his  own  land  as  he  sees  fit,  and 
is  not  answerable  for  the  elements  and  forces  of  Nature  that  may 
by  natural  processes  affect  the  lands  of  others  below  him  on  the 
stream.    But  the  owners  of  factories  and  mills  are  usually  engaged 

2  For    original'   jurisdiction   in  ao-  1  For  the  pollution  by  sewage,  see 

tions  between  States,  see  Sec.  1233.  Sees.  1133,  1134. 

8  See  first  citation,  supra.  2  For  the  rights  of  riparian  owners, 

see  Sec.  1140, 
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in  bringing  to  the  same,  not  from  their  own  premises,  but  from 
elsewhere,  materials,  which  they  work  up  into  the  products;  and, 
where  such  mills  are  located  upon  the  banks  of  a  stream,  even  if  the 
waste  is  not  directly  discharged  into  the  same,  by  the  washings  of 
rains,  it,  or  the  most  of  it,  finds  its  way  into  such  streams,  unless 
special  works  are  constructed  to  effectually  destroy  or  to  carry  off 
such  waste.  And  the  rule  of  law  upon  this  subject  is  that  any 
material  which  finds  its  way  into  streams,  from  mills  and  factories, 
that  so  befouls  and  pollutes  the  water  as  to  impair  its  value  for  the 
ordinary  purposes  of  life,  is  deemed  a  violation  of  the  rights  of  the 
lower  owners  on  the'  stream,  and  is  actionable  in  equity  or  at  law. 
As  was  said  by  the  Indiana  Court  upon  this  subject:  "No  court, 
so  far  as  we  have  obseirved,  has  gone  so  far  as  to  recognize  the 
right  of  a  manufacturer  to  establish  his  plant  upon  the  banks  of  a 
non-navigable  stream,  and  pollute  its  waters  by  a  business  wholly 
brought  to  the  place,  entirely  disconnected  with  any  use  of  the  land 
itself,  and  which  he  may  just  as  well  conduct  elsewhere,  without 
responding  in  damages  to  those  injured  thereby,  and  to  injunction  if 
the  injury  done  is  substantial  and  continuing. ' '  3 

The  pollution  of  waters  by  operators  of  saw  mills  throwing  the 
sawdust  into  streams  comes  properly  under  this  classification.  Such 
deposits  discolor  the  water,  and  in  warm  weather  the  decaying  saw- 
dust gives  it  an  offensive  odor.  Livestock  in  some  instances  refuse 
to  drink  the  water,  and  it  is  even  less  fit  for  domestic  purposes.  The 
decaying  sawdust  affects  the  purity  of  the  water  to  such  an  extent 

3  Weston   Paper   Co.   v.   Pope,    155  7  L.  E.  A.  457,  26  Am.  St.  Eep.  340 ; 

Ind.   394,  57   N.  E.  Eep.   719,  56  L.  Eichmond    Mfg.    Co.    v.    Atlantic   De 

E.  A.  899.  Laine  Co.,  10  E.  I.  106,  14  Am.  Eep. 

See,  also,  Baltimore  v.  Warren  Mfg.  658 ;    Mississippi  Mills   Co.  v.   Smith, 

Co.,  59  Md.  96;   Indianapolis  W.  Co.  69  Miss.  299,  11  So.  Eep.  26,  30  Am. 

V.  American  Strawboard  Co.,  53  Fed.  St.  Eep.   546;    Silver   Spring  Bleach- 

Eep.  970;    Muncie  Pulp   Co.  v.  Mar-  ing  &  Dyeing  Co.  v.   Wanskuck   Co., 

tin,  23  Ind.  App.  558,  55  N.  B.  Eep.  13  E.  I.  611;  Carhart  v.  Auburn  Gas- 

796;  Eobb  v.  Carnegie  Bros.,  145  Pa.  light  Co.,  22  Barb.  297  (N.  Y.) ;  Hip- 

324,  22  Atl.  Eep.  649,  14  L.  E.  A.  329,  kins    v.    Birmingham    &    S.    Gaslight 

27    Am.    St.   Eep.    694;    Holsman    v.  Co.,  1  L.  T.  N.  S.  303,  5  Hurls.  &  N. 

Boiling  Springs  Bleaching  Co.,  14  N.  47,  29  L.  J.  Exeh.  N.  S.  169,  8  Week. 

J.  Eq.  335;  Lentz  y.  Carnegie  Bros.,  Eep.    182;    Babcock    v.    New    Jersey 

145  Pa.  612,  23  Atl.  Eep.  219,  27  Am.  Stockyards    Co.,    20    N.    J.    Eq.    296 ; 

St.  Eep.  717 ;  Barton  v.  TJnion  Cattle  City  of  Durango  v.  Chapman,  27  Colo. 

Co.,  28  Neb.  350,  44  N.  W.  Eep.  454,  169,  60  Pac.  Rep.  635. 
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that  it  generally  causes  disease  along  the  streams  where  found.* 
It  also  destroys  the  fish  in  the  stream.^  The  sawdust  also  tends  to 
clog  up  the  ditches  and  canals  so  as  to  diminish  the  flow  of  the 
water  therein.  ^  All  of  these  acts  which  tend  to  befoul  and  pollute 
the  water  to  the  extent  that  it  is  not  fit  for  the  ordinary  purposes 
of  life  are  held  to  be  nuisances  which  may  be  abated  in  equity,  and 
for  which  damages  will  lie  for  actual  injuries  sustained.'^ 

§  1136.  Pollution  from  debris  from  mines  and  reduction  mills. — 
A  common  cause  of  the  pollution  of  streams,  and  one  that  has  re- 
ceived considerable  attention  of  legislatures  and  the  courts,  is  that 
from  the  casting  of  the  debris  from  mines  and  the  tailings  from 
.  reduction  mills  into  the  streams.  Of  course,  pollution  from  this 
cause  is  local  to  those  sections  of  the  country  where  there  are  such 
mines  and  reduction  mills,  but  in  the  irrigated  mountainous  re- 
gions, where  there  are  many  mines  and  such  mills,  the  waters  of 
the  running  streams  of  many  localities  are  affected.  Some  of  the 
material  thus  cast  into  the  streams  from  this  cause  is  entirely  harm- 
less, and  the  only  injury  resulting  is  that  of  impeding  the  natural 
flow  of  the  water  both  in  the  streams  and  in  the  ditches  and  canals 
which  take  out  the  waters.  And  where  the  water  is  used  for  irriga- 
tion, oftentimes  the  land  itself  is  injured  by  being  covered  with 
particles  of  rock,  gravel,  coal,  or  waste,  which  is  carried  onto  the 
land  with  the  irrigation  water  and  thereby  prevents  the  growing  of 
crops.     Examples  of  this  are  seen  from  the  operations  of  placer 

4  Shoffner   v.    Sutherland,    111    Va.  City   of   Aberdeen   v.   Lytle   Logging 

298,  69  S.  E.  Eep.  996 ;  People  ex  rel.  etc.  Co.,  58  Wash.  368,  108  Pae.  Eep. 

Eicks  W.   Co.  V.  Elk  Eiver  etc.  Co.,  945. 

107   Cal.   221,   40   Pae.   Eep.   521,   48  5  People  v.  Truekee  Lumber  Co.,  116 

Am.  St.  Eep.  125;  Phoenix  W.  Co.  v.  Cal.  397,  48  Pae.  Eep.  374,  39  L.  E. 

Fletcher,  23  Cal.  482,  15  Morr.  Min.  A.  581,  58  Am.  St.  Eep.  183,  where 

Eep.  185;  Mitchell  v.  Barry,  26  U.  C.  it  is  held  that  the  pollution  of  water 

Q.   B.   416;    Eed   Elver   EoUer   Mills  of  a  river  by  means  of  refuse  from 

V.  Wright,   30   Minn.   249,   15   N.  W.  a  sawmill,  so  as  to  destroy  fish  therein, 

Eep.  167,  44  Am.  Eep.  194;   State  v.  is  a  nuisance. 

Mitchell,  47  W.  Va.  789,  35  S.  B.  Eep.  See,    also,    State    v.    Kroenert,  13 

845;    Washburn    v.    Oilman,    64    Me.  Wash.  644,  43  Pae.  Eep.  876. 

163,  18  Am.  Eep.  246;  State  v.  Grif-  e  Phoenix  W.   Co.   v.   Fletcher,    23 

fin,  69  N.  H.  1,  39  Atl.  Eep.  260,  41  Cal.  482,  15  Morr.  Min.  Eep.  185. 

li.  E.  A.  177,  76  Am.  St.  Eep.  139;  7  See  See.  1144. 
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mining,   both   where   worked  by  hand  by  the  means  of  ordinary 
sluices,!  and  where  worked  by  hydraulic  rams  or  other  devices ;2 


1  Chessman  v.  Hale,  31  Mont.  577, 
79  Pao.  Eep.  254,  68  L.  E.  A.  410, 
where  it  is  held  that  a  clause  in  a 
contract  for  the  delivery  of  water  at 
the  head  of  grantee's  ditch,  reserving 
the  right  to  use  it  for  mining  pur- 
poses, confers  no  right  to  pollute  the 
water  to  any  greater  extent  than  that 
permitted  by  law. 

In  placer  mining  the  operator  has 
no  right  to  deposit  tailings,  etc.,  in  a 
running  stream  to  such  an  extent  as 
to  cause  his  neighbor's  land  to  be 
flooded  by  them,  and  thereby  to  sub- 
stantially impair  its  usefulness;  and, 
if  he  does  so,  he  is  liable  in  damages, 
regardless  of  the  question  of  negli- 
gence, or  of  the  question  whether  his 
mine  can  be  operated  successfully 
without  such  result,  or  of  the  question 
of  priority  of  appropriation  of  the 
waters  of  the  stream.  Fitzpatrick  v. 
Montgomery,  20  Mont.  181,  50  Pac. 
Eep.  416,  63  Am.  St.  Eep.  622. 

See,  also,  McCarthy  v.  Gaston  etc. 
Co.,  144  Cal.  542,  78  Pac.  Eep.  7;  Le- 
varoni  v.  Miller,  34  Cal.  231,  91  Am. 
Dee.  692,  12  Moir.  Min.  Eep.  232; 
Yuba  County  v.  Kate  Hayes  M.  Co., 
141  Cal.  360,  74  Pac.  Eep.  1049; 
Sierra  County  v.  Butler,  136  Cal.  547, 
69  Pac.  Eep.  418;  Esmond  v.  Chew, 
15  Cal.  137,  5  Morr.  Min.  Eep.  175; 
Wixon  V.  Bear  Eiver  etc.  Co.,  24  Cal. 
367,  85  Am.  Dec.  69,  1  Morr.  Min. 
Eep.  656;  Stone  v.  Bumpus,  40  Cal. 
428,  4  Morr.  Min.  Eep.  278;  Gregory 
V.  Harris,  43  Cal.  38,  14  Morr.  Min. 
Eep.  91;  Pilot  Eock  Creek  C.  Co.  v. 
Chapman,  11  Cal.  162;  Carson  v. 
Hayes,  39  Ore.  97,  65  Pac.  Eep.  814; 
Logan  V.  Driseoll,  19  Cal.  623,  81 
Am.  Deo.  90,  6  Morr.  Min.  Eep.  172; 
Puller  V.  Swan  Eiver  etc.  Co.,  12  Colo. 
12,  19  Pac.  Eep.  823,  16  Morr.  Min. 
Eep.  252. 


But  see  the  early  cases  of  California 
and  Colorado,  where  an  exception  was 
made  in  favor  of  miners  to  use  the 
streams  to  carry  off  waste  as  against 
the  agriculturists  on  the  stream  below. 
Sims  V.  Smith,  7  Cal.  148,  68  Am. 
Dee.  233,  13  Morr.  Min.  Eep.  161; 
Bear  Eiver  etc.  Co.  v.  New  York  etc. 
Co.,  8  Cal.  327,  68  Am.  Dec.  325,  4 
Morr.  Min.  Eep.  526;  Yunker  v.  Nich- 
ols, 1  Colo.  551,  8  Morr.  Min.  Eep.  64. 

"The  law  appears  to  be  that  a  per- 
son located  on  a  mining  stream  and 
operating  a  placer  mine  is  entitled  to 
a  reasonable  and  proper  use  of  the 
channel  and  the  water.  To  unreason- 
ably restrict  such  use  is  to  interdict 
the  prosecution  of  a  lawful  and  valu- 
able enterprise.  However,  such  miner 
has  no  legal  right  to  dump  his  mining 
debris  into  the  channel  or  stream  and 
allow  it  to  be  carried  down  by  the 
water  to  the  land  of  a  lower  pro- 
prietor, or  to  fill  up  the  channel  to 
the  injury  of  such  riparian  proprie- 
tor."    Provolt  V.  Bailey,  Ore. 

,  121  Pao.  Eep.  961,  citing  Lind- 

ley  on  Mines,  2d  Ed.,  Sec.  841;  Atchi- 
son V.  Peterson,  1  Mont.  561;  Id.,  20 
Wall.  507,  22  L.  Ed.  414,  1  Morr.  Min. 
Eep.  583;  Carson  v.  Hayes,  39  Ore. 
97,  104,  65  Pac.  Eep.  814;  York  v. 
Davidson,  39  Ore.  81,  65  Pac.  Eep. 
819 ;  Brown  v.  Gold  Coin  Min.  Co.,  48 
Ore.  277,  86  Pac.  Eep.  361. 

2  Woodruff  V.  North  Bloomfield  etc. 
Co.,  16  Fed.  Eep.  25,  8  Sawy.  628 ;  Id., 
18  Fed.  Eep.  753,  9  Sawy.  441;  Keyes 
V.  Little  York  etc.  Co.,  53  Cal.  724; 
Fritts  V.  Camp,  94  Cal.  393,  29  Pac. 
Eep.  867;  People  v.  Gold  Eun  etc, 
Co.,  66  Cal.  138,  4  Pac.  Eep.  1152, 
56  Am.  Eep.  80;  Woodruff  v. 
Bloomfield,  27  Fed.  Eep.  795,  11  Sawy. 
590;  Eureka  Lake  etc.  Co.  v.  Yuba 
County,  66  Cal.  311,  5  Pac.  Eep.  490; 
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and  at  times  it  is  also  seen  from  the  working  of  lode  mining  claims,^ 
and  stamp  and  concentration  miUs  used  in  connection  therewith  in 
the  reduction  of  their  ores.*    The  injuries  of  this  nature  are  also 


affirmed,  116  IT.  8.  410,  29  L.  Ed.  671, 
6  Sup.  Ct.  Eep.  429;  Golden  Gate  etc. 
Co.  V.  Yuba.  County,  65  Cal.  187,  3 
Pae.  Eep.  628;  Hardt  v.  Liberty  Hill 
etc.  Co.,  27  Fed.  Eep.  788,  11  Sa-wy. 
611;  United  States  v.  North  Bloom- 
field  etc.  Co.,  53  Fed.  Eep.  625;  Fair- 
play  Hydraulic  M.  Co.  v.  Weston,  29 
Colo.  125,  67  Pae.  Eep.  160,  21  Morr. 
Min.  Eep.  725;  McLaughlin  v.  Del 
Be,  71  Cal.  230,  16  Pao.  Eep.  881;  City 
of  Helena  v.  Hale,  38  Mont.  481,  100 
Pae.  Eep.  611;  Gold  Eidge  M.  Co.  t. 
Tallmadge,  44  Ore.  34,  74  Pae.  Eep. 
325,  102  Am.  St.  Eep.  602;  Travis 
Placer  M.  Co.  v.  Mills,  94  Fed.  Eep. 
909,  37  C.  C.  A.  536;  Hill  v.  Smith, 
27  Cal.  476,  4  Morr.  Min.  Eep.  597; 
Id.,  32  Cal.  166;  United  States  v. 
North  Bloomfield  etc.  Co.,  81  Fed.  Eep. 
243;  North  Bloomfield  v.  United 
States,  88  Fed.  Eep.  64,  32  C.  C.  A. 
84 ;  Logan  v.  DriseoU,  19  Cal.  623,  81 
Am.  Deo.  90,  6  Morr.  Min.  Eep.  172; 
Yuba  County  v.  Cloke,  79  Cal.  239, 
21  Pae.  Eep.  740. 

As  a  result  of  the  many  California 
cases  involving  hydraulic  mining  and 
the  depositing  debris  in  the  navigable 
rivers,  especially  relating  to  the  Sacra- 
mento and  San  Joaquin,  Congress  pro- 
hibited the  depositing  of  such  debris 
in  such  rivers,  except  under  the  terms 
and  conditions  as  granted  by  the  debris 
commission,  provided  for  by  the  Act. 
See  5  Fed.  Stat.  Ann.,  1905,  pp.  61-67; 
U.  S.  Comp.  Laws,  1901;  27  Stat.  L. 
507.     Approved  March  1,  1893. 

For  the  construction  of  the  above 
Act,  see  North  Bloomfield  etc.  Co.,  81 
Fed.  Eep.  243,  88  Fed.  Eep.  64,  32 
C.  C.  A.  84;  20  Op.  Atty.  Gen.  604; 
21  Op.  Atty.  Gen.  62;  22  Op.  Atty. 
Gen.  554. 

It  was  also  held  by  the   Supreme 


Court  oi  California  that,  while  the 
purpose  of  the  Act  was  to  prevent 
injuries  from  the  discharge  of  debris 
from  hydraulic  mines,  it  was  not  in- 
tended to  exonerate  the  miner  from 
liability  therefor,  nor  to  limit  the 
powers  of  the  State  courts  to  protect 
private  property  from  threatened  in- 
jury, and  to  redress  inflicted  injury 
thereto  from  the  operation  of  hydrau- 
lic mines,  though  carried  on  under 
a  permit  and  in  strict  compliance  with 
the  plans  of  the  commission.  Sutter 
County  v.  Nichols,  152  Cal.  688,  93 
Pae.  Eep.  872,  15  L.  E.  A.,  N.  S., 
616,  14  Am.  &  Eng.  Ann.  Cas.  900. 

See,  also,  Yuba  County  v.  Kate 
Hayes  M.  Co.,  141  Cal.  360,  74  Pae. 
Eep.  1049. 

3  ' '  No  person,  natural  or  artificial, 
has  a  right  directly  or  indirectly,  to 
cover  his  neighbor's  land  with  min- 
ing debris,  sand,  and  gravel,  or  other 
material,  so  as  to  render  it  valueless." 
Hobbs  V.  Amador  etc.  Co.,  66  Cal.  161, 
4  Pae.  Eep.  1147. 

See,  also,  Lincoln  v.  Eodgers,  1 
Mont.  217;  Nelson  v.  O'Neal,  1  Mont. 
284;  Potter  v.  Froment,  47  Cal.  165; 
Eichardson  v.  Kier,  34  Cal.  63,  91  Am. 
Dee.  681,  4  Morr.  Min.  Eep.  612; 
Courtwright  v.  Bear  Eiver  D.  Co.,  30 
Cal.  573 ;  Brown  v.  Gold  Coin  etc.  Co., 
48  Ore.  277,  86  Pae.  Eep.  3»1;  Ari- 
zona Copper  Co.  v.  Gillespie,  12  Ariz. 
190,  100  Pae.  Eep.  465. 

4  Suffolk  Gold  ete.  Co.  v.  San  Mi- 
guel etc.  Co.,  9  Colo.  App.  407,  48 
Pae.  Eep.  828;  Crane  v.  Winsor,  2 
Utah  248,  11  Morr.  Min.  Eep.  69 ;  Ari- 
zona Copper  Co.  v.  Gillespie,  12  Ariz. 
190,  100  Pae.  Eep.  465;  Eichard  v. 
Hupp,  104  Cal.  18,  37  Pae.  Eep. 
920;  Montana  etc.  Co.  v.  Gehring,  75 
Fed.  Eep.  384,  21  C.  C.  A.  414,  44  U. 
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seen  from  the  discharge  of  the  tailings  and  waste  from  coal  mines.^ 
Again,  at  other  times,  the  material  so  discharged  from  such  mines 
or  reduction  works  and  carried  down  to  the  lower  lands  by  the  water 
is  highly  poisonous  to  aU  animal  and  vegetable  life.  Such  is  espe- 
cially the  case  where  such  washings  and  tailings  are  from  cyanide 
plants  and  from  mills  reducing  arsenical,  lead,  and  copper  ores.® 
Such  was  held  to  be  the  case  in  a  recent  action  in  Kansas  against  a 
salt  mining  company,  where  it  was  proven  that  the  company  de- 
posited a  large  quantity  of  refuse  salt  in  such  a  manner  that  by 
the  action  of  the  rain  upon  it  the  water  underlying  an  adjacent 
tract  was  impregnated  with  salt  through  percolation  so  as  to  render 
it  unfit  for  use  and  harmful  to  vegetation  and  established  a  legal 
wrong  against  the  owner  of  the  tract.'^ 


S.  App.  629;  Edwards  T.  AUouez  M. 
Co.,  38  Mich.  46,  31  Am.  Eep.  301, 
7  Morr.  Min.  Eep.  577;  Clifton  Iron 
Co.  V.  Dye,  87  Ala.  468,  6  So.  Eep. 
192;  Drake  v.  Lady  Ensley  Coal  etc. 
Co.,  102  Ala.  501,  14  So.  Eep.  749, 
24  L.  E.  A.  64,  48  Am.  St.  Eep.  77; 
Brown  v.  Gold  Coin  M.  Co.,  48  Ore. 
277,  86  Pae.  Eep.  361;  McCarthy  v. 
Bunker  Hill  etc.  Co.,  164  Fed.  Eep. 
927,  92  C.  C.  A.  259 ;  Humphreys  Tun. 
etc.  Co.  T.  Frank,  46  Colo.  524,  105 
Pae.  Eep.  1093;  Hill  T.  Standard  etc. 
Co.,  12  Idaho  223,  85  Pae.  Eep.  907. 
BEobinson  t.  Black  Diamond  Coal 
M.  Co.,  57  Cal.  412,  40  Am.  Eep.  118; 
Hunter  v.  Taylor  Coal  Co.,  16  Ky.  L. 
159,  190 ;  Bowling  Coal  Co.  v.  Euffner, 
117  Tenn.  180,  100  S.  W.  Eep.  116, 
9  L.  E.  A.,  N.  8.,  923,  10  Ann.  Cas. 
581;  Eoaring  Creek  etc.  Co.  t.  An- 
thracite etc.  Co.,  212  Pa.  St.  115,  61 
Atl.  Eep.  811;  Columbus  etc.  Co.  v. 
Tucker,  48  Ohio  St.  41,  26  N.  E.  Eep. 
630,  12  L.  E.  A.  577,  29  Am.  St.  Eep. 
528;  Sanderson  v.  Pennsylva?iia  Coal 
Co.,  86  Pa.  401,  27  Am.  Eep.  711,  11 
Morr.  Min.  Eep.  60 ;  Id.,  94  Pae.  Eep. 
302,  39  Am.  Eep.  785,  1  Morr.  Min. 
Eep.  79;  Id.,  102  Pa.  370.  But  see 
the  same  case,  113  Pa.  126,  6  Atl. 
Eep.  453,  57  Am.  Eep.  445,  where  the 


Court  held  that  an  exception  was  made 
in  favor  of  miners  as  against  agri- 
culturists to  use  the  streams  for  the 
drainage  of  debris  from  their  mines, 
without  being  liable  for  injuries  to 
others  caused  thereby.  Commenting 
upon  this  latter  decision,  Mr.  Farn- 
ham  says:  "No  comment  is  neces- 
sary upon  that  decision.  The  very 
course  which  the  Court  took  is  suffi- 
cient to  overthrow  it."  2  Farnham, 
Waters  and  Water  Eights,  p.  1700. 

See,  also,  Teel  v.  Eio  Bravo  Oil  Co., 
47  Tex.  Civ.  App.  153,  104  S.  W.  Eep. 
420,  disapproving  the  last  above  de- 
cision. 

6  Hill  V.  Standard  M.  Co.,  12  Idaho 
223,  85  Pae.  Eep.  907;  Watson  v.  Co- 
lusa-Parrot  etc.  Co.,  31  Mont.  513,  79 
Pae.  Eep.  14;  McCarthy  v.  Gaston 
Eidge  etc.  Co.,  144  Cal.  542,  78  Pae. 
Eep.  7;  Crane  v.  Winsor,  2  Utah  248; 
Humphreys  etc.  Co.  v.  Frank,  46  Colo. 
254,  105  Pae.  Eep.  1093. 

7  Gilmore  v.  Eoyal  Salt  Co.,  84  Kan. 
729,  115  Pae.  Eep.  541,  34  L.  E.  A., 
N.  S.,  48. 

See,  also,  Strobel  v.  Kerr  Salt  Co., 
164  N.  Y.  303,  58  N.  E.  Rep.  142,  51 
L.  E.  A.  687,  79  Am.  St.  Eep.  643, 
21  Mori.  Min.  Eep.  38. 
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No  one  has  the  right  to  poison  water,  however  innocently,  or  to 
contaminate  it  so  that  when  it  reaches  his  neighbor's  land  it  is  in  such 
a  condition  as  to  be  unfit  for  use,  either  by  man  or  beast.^  In  either 
ease,  where  there  is  a  positive,  material,  and  continuing  injury,  to 
the  owners  of  lands  below,  or  to  the  waters,  the  right  to  the  use  of 
which  another  is  entitled,  either  as  an  appropriator  or  as  a  riparian 
owner,  a  nuisance  is  committed  which  a  court  of  equity  will  abate 
.  by  a  direct  action  brought  for  that  purpose,®  or  by  an  injunction  ;io 
also,  an  action  at  law  for  damages  for  past  injuries  which  have 
actually  resulted  from  such  acts.^^ 

Each  case  for  an  injunction  or  damages,  involving  the  pollution 
of  waters  by  debris  and  deleterious  substances  from  mines  and  re- 
duction works  must  be  determined  from  its  own  facts  and  circum- 
stances. No  positive  rule  of  law  can  be  laid  down  which  will  be 
applicable  to  all  cases.  Mining  and  the  reduction  of  ores  from  mines 
is  a  lawful  and  necessary  business;  and,  even  if  conducted  in  the 
most  careful  and  prudent  manner,  some  of  the  debris  or  other  im- 
purities will  find  their  way  into  the  running  streams  and  pollute 
their  waters.  Therefore,  the  rights  of  both  parties  to  such  an 
action,  the  nature  and  extent  of  the  pollution  of  the  water,  the  pur- 
poses for  which  the  water  is  being  used,  and  the  nature  and  extent 
of  the  injuries  caused  by  such  pollution,  must  be  carefully  consid- 
ered by  the  jury,  under  proper  instructions  of  the  court,  or  by  the 
court,  if  tried  without  a  jury.  As  was  said  by  the  Montana  Court : 
"  It  is  a  field  of  litigation  filled  with  great  annoyance  and  difSeulty 
to  both  legislatures  and  courts.  It  will  continue  to  be  such  as  long 
as  the  interests  of  men  conflict. ' '  ^^ 

In  the  State  of  Idaho,  as  we  have  discussed  under  the  subject  of 
preference  uses,!^  the  second  preference  is  given  to  mining.  But, 
in  the  face  of  the  statute,  the  Idaho  Court  holds  that  even  a  miner  is 

SKinnaird  v.  Standard  Oil  Co.,  89  Mont.  181,  50  Pac.  Eep.  416,  63  Am. 

Ky.  468,  12  S.  W.  Bep.  937,  7  L.  R.  St.  Eep.  622. 

A.  451,  25  Am.  St.  Rep.  545,  11  Ky.  See,  also,  Lindley  on  Mines,   Sees. 

Law.  Eep.  692;  Teel  v.  Eio  Bravo  Oil  838-853;  AtoHson  v.  Peterson,  1  Mont. 

Co.,  47  Tex.  Civ.  App.  153,  104  S.  W.  561;   Id.,  87  U.  8.  20  Wall.  507,  22 

Eep.  420.  L.  Ed.  414,  1  Morr.  Min.  Eep.  583; 

9  See  Sec.  1142.  Hill  v.  Smith,  27  Cal.  476;  Id.,  32  Cal. 

10  See  See.  1143.  166,  4  Morr.   Min.  Eep.   597. 

11  See  See.  1144.  is  For  preference  uses,  see  Sees.  771- 

12  Fitzpatrick   v.    Montgomery,    20      794. 
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not  permitted  to  pollute  the  stream  as  against  prior  appropriators 
using  the  water  for  irrigation  purposes.  ^^ 

§  1137.  Pollution  by  miscellaneous  means.— There  are  many- 
causes  of  the  pollution  of  waters  other  than  those  discussed  in  the 
previous  sections,  i  In  fact,  any  use  of  a  stream  that  materially 
befouls  the  water,  or  deposits  therein  any  filth  which  so  far  affects 
the  water  as  to  discolor  it,  or  anything  which  renders  the  water  of- 
fensive to  taste  or  smell,  and  so  affects  the  water  as  to  impair  its 
value  for  ordinary  purposes,  is  deemed  a  pollution,  and  for  which 
an  action  will  lie  by  those  actually  and  materially  injured  to  enjoin 
the  acts  causing  such  pollution  in  the  future  and  for  damages  for 
past  injuries. 

A  very  common  cause  of  the  pollution  of  the  waters  of  running 
streams  is  that  from  cattle,  sheep,  horses,  and  hogs,  or  other  ani- 
mals being  fed  or  permitted  to  pasture  in  close  vicinity  to  such 
streams  and  to  wade  in  or  drink  from  the  same.^  But  as  to  whether 
or  not  an  action  will  lie  for  an  injunction  against,  or  damages  for 
such  pollution  of  a  stream,  depends  upon  the  use  that  the  plaintiff 
makes  of  the  water,  or,  in  other  words,  as  to  whether  or  not  the 
plaintiff  is  being  or  was  actually  injured  by  such  impurities  in  the 
water.  In  some  cases,  he  might  be  actually  benefited,  as  would 
likely  be  the  case  where  the  water  was  used  for  irrigation  only.  But 
in  other  cases,  he  might  be  materially  injured,  as  where  he  used  the 
contaminated  water   for   drinking   and   culinary   purposes.^     Of 

14  Hill  V.  Standard  etc.  Co.,  12  held  that  the  defendant  would  be  en- 
Idaho  223,  85  Pac.  Eep.  907;  McCar-  joined  from  continuing  such  a  nui- 
thy  V.  Bunker  Hill  etc.  Co.,  164  Fed.  sance.  Barton  v.  Union  Cattle  Co.,  28 
Eep.  927,  92  "C.  C.  A.  259.  Neb.  350,   44  N.  W.  Kep.   454,  7  L. 

1  See  Sees.  1130-1136.  E.  A.  457,  26  Am.  St.  Eep.  340. 

2  Where  the  defendant  fed  a  max-  Where  the  defendant  drove  6000 
imum  of  3750  head  of  cattle  near  a  head  of  sheep  along  the  land  lying 
running  stream,  and  washed  out  his  along  the  banks  of  a  creek,  to  the  in- 
barn  daily  by  means  of  pumps,  and  jury  of  rights  to  the  water  thereof 
such  washings  were  carried  by  means  appropriated  for  irrigation,  domestic, 
of  sewers  into  the  stream,  and  by  the  and  culinary  purposes.  Watterson  v. 
stream  down  to  and  upon  the  plain-  Saldunbehere,  101  Cal.  107,  35  Pac. 
tiff's  land,  thereby  fouling  and  pol-  Eep.  432. 

luting    the    water,    and    rendering    it  3  For   the   pollution   of  water  used 

unfit  for  use,  and  creating  an  atmos-      for  irrigation,  see  Sec.  1131. 
phere  of  stench  and  nuisance,  it  was 
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course,  if  the  plaintiff  was  actually  benefited  by  such  a  use  of  the 
water,  it  stands  to  reason  that  he  can  neither  enjoin  such  acts  nor 
recover  damages.* 

Then,  again,  as  far  as  the  pasturing  of  animals  is  concerned,  the 
courts  hold  that  the  owners  of  lands  through  which  streams  flow 
have  the  right  to  use  such  lands  and  to  pasture  their  animals  thereon 
so  long  as  such  use  is  not  made  in  an  unreasonable  manner,  regard- 
less of  the  stream,  and  even  if  the  water  is  contaminated  to  some 
extent  thereby;  and  as  to  what  constitutes  a  reasonable  or  unrea- 
sonable use  of  the  land  for  this  purpose  is  a  question  of  fact  for  the 
court  or  jury  to  decide  from  the  facts  and  circumstances  surround- 
ing each  particular  case.^  Even  where  the  water  is  used  by  others 
for  domestic  or  municipal  purposes,  it  is  held  that  every  land  owner 
has  the  right  to  the  natural  use  and  enjoyment  of  his  property,  if 
exercised  within  reasonable  limits ;  and  those  who  have  the  right  to 
the  use  of  the  water  of  such  streams  must  themselves  take  steps  to 
protect  the  water  from  contamination.* 


4  For  injunctions  against  pollution, 
see  Sec.  1143. 

For  damages  for  pollution,  see  See. 
1144. 

6  The  owner  of  7%  acres  of  land 
upon  wMch  springs  arose,  forming  a 
pond,  the  waters  of  which  flowed 
across  the  property  of  another,  had  a 
right  to  permit  his  stock,  consisting 
of  as  many  as  six  cows,  six  or  seven 
horses,  and  his  geese,  to  the  number 
of  about  20,  to  drink  from  the  pond 
and  to  go  into  it,  though  a  pollution 
of  the  water  resulted;  such  use  not 
being  unreasonable.  McEvoy  v.  Tay- 
lor, 56  Wash.  357,  105  Pac.  Eep.  851. 

An  appropriator  making  no  use  of 
the  water  below  another  appropria- 
tor's  dam  is  not  entitled  to  an  injunc- 
tion restraining  the  other  from  pol- 
luting the  water  by  allowing  sheep  to 
go  into  it.  Sullivan  v.  Jones,  13  Ariz. 
229,  108  Pae.  Eep.  476. 

See,  also,  Hazeltine  v.  Case,  46  Wis. 
391,  1  N.  W.  Rep.  66,  32  Am.  Bep. 
715;   Gould  v.  Hudson  River  R.  Co., 


6  N.  T.  522;  People  v.  Hulbert,  131 
Mich.  156,  91  N.  W.  Eep.  211,  64  L. 
E.  A.  265,  100  Am.  St.  Eep.  588,  18 
Am.  &  Eng.  Eney.  of  Law  135,  139; 
Helf  rich  v.  Cantonsville  W.  Co.,  74  Md. 
269,  22  Atl.  Eep.  72,  13  L.  E.  A.  117, 
28  Am.-  St.  Eep.  245;  Spring  Valley 
Waterworks  v.  Pifield,  136  Cal.  14,  68 
Pac.  Rep.  108. 

6  The  fact  that  a  municipality  uses 
water  that  it  conveys  to  a  place  of  use 
through  a,  ditch  that  runs  across  the 
field  of  another  does  not  of  itself  en- 
title the  municipality  to  maintain  an 
action  against  the  owner  of  the  land 
for  a  perpetual  injunction  restraining 
him  from  allowing  his  cattle  to  feed 
and  graze  in  the  field  along  the  banks 
of  the  ditch,  and  to  cross  over  the 
same  or  wade  the  waters  thereof;  but 
in  such  ease  the  primary  duty  of 
fencing  or  protecting  the  ditch  and 
the  waters  therein  from  contamina-  > 
tion  and  impurities  rests  upon  the 
owner  of  the  easement,  and  not  upon 
the  owner  of  the  fee.     City  of  Belle- 
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Water  may  be  polluted  by  the  felling  of  trees  and  permitting 
them  to  lie  therein,  or  by  permitting  logs  to  remain  in  the  water  for 
an  unreasonable  timeJ  Again,  it  may  be  polluted  from  oil  wells. ^ 
It  may  be  polluted  by  the  location  of  a  cemetery.^  Again,  the  pol- 
lution may  consist  of  the  filling  up  of  the  natural  channel  or  the 
ditches  and  canals  taken  therefrom  with  the  debris  from  mining 
claims  or  reduction  works,  although  such  debris  contains  no  poison- 
ous or  deleterious  matter.  However,  a  late  Idaho  case  attempts  to 
make  a  distinction  between  the  pollution  of  the  quality  of  the  water 
and  filling  up  of  the  bed  of  the  stream  by  dumping  matter  in  it.^'* 

Again,  it  is  held  upon  the  principle  that  each  owner  through 
which  a  stream  flows  has  the  right  to  make  such  a  reasonable  use  of 
the  water  as  he  can  without  materially  injuring  the  rights  of  those 
below,  and  that  bathing  in  the  water  is  not  an  unreasonable  use, 
even  when  such  use  has  the  tendency  to  render  the  water  less  desir- 
able for  drinking  and  culinary  purposes.  ^^ 


vue  V.  Daly,  14  Idaho  545,  94  Pac. 
Eep.  1036,  15  L.  B.  A.,  N.  S.,  992. 

See,  also,  Helfrich  v.  Cantonsville 
W.  Co.,  74  Md.  269,  22  Atl.  Eep.  72, 
13  L.  E.  A.  117,  28  Am.  St.  Rep. 
245;  People  v.  Hulbert,  131  Mich.  156, 
91  N.  W.  Eep.  211,  64  L.  E.  A.  265, 
100  Am.  St.  Eep.  588,  18  Am.  &  Eng. 
Ency.  Law  135,  139;  MeEvoy  v.  Tay- 
lor, 56  Wash.  357,  105  Pae.  Eep.  851. 

7  Fisher  v.  Feige,  137  Cal.  39,  69 
Pac.  Eep.  618,  59  L.  E.  A.  333,  92  Am. 
St.  Eep.  77 ;  City  of  Aberdeen  v.  Lytle 
Logging  etc.  Co.,  58  Wash.  368,  108 
Pae.  Eep.  945. 

8  Benjamin  v.  Gulf  etc.  E.  Co.,  49 
Tex.  Civ.  App.  473,  108  S.  W.  Eep. 
408 ;  Teel  v.  Eio  Bravo  Oil  Co.,  47 
Tex.  Civ.  App.   153,  104'  S.  W.  Eep. 

420;  Mexia  etc.  Co.  v.  Johnson,  

Tex.  Civ.  App.  ,  120  S.  W.  Eep. 

534 ;  Kinnaird  v.  Standard  Oil  Co.,  89 
Ky.  468,  12  S.  W.  Eep.  937,  7  L.  E.  A. 
451,  25  Am.  St.  Eep.  445,  11  Ky.  Law. 
Rep.  692;  Ohio  Oil  Co.  v.  West  Fall, 
43  Ind.  App.  661,  88  N.  E.  Eep.  354. 

9  Barrett  v.  Mount  Greenwood  Cem- 


etery Assn.,  159  HI.  385,  42  N.  B.  Eep. 
891,  31  L.  E.  A.  109,  50  Am.  St.  Rep. 

168;    Elliott  v.   Ferguson,  Tex. 

App. ,  103  S.  W.  Eep.  453;  Jung 

V.  Neraz,  71  Tex.  396,  9  S.  W.  Eep. ' 
344. 

10  See  Hill  v.  Standard  Min.  Co.,  12 
Idaho  223,  85  Pae.  Eep.  907. 

See,  also,  Hill  v.  Smith,  27  Cal.  476, 
4  Morr.  Min.  Rep.  597;  Id.,  32  Cal. 
166;  Logan  v.  Driseoll,  19  Cal.  623, 
81  Am.  Dee.  90,  6  Morr.  Min.  Eep. 
172;  Gregory  v.  Harris,  43  Cal.  38, 
14  Morr.  Min.  Eep.  91;  Junkens  v. 
Bergin,  67  Cal.  267,  7  Pac.  Eep.  684; 
Phoenix  etc.  Co.  v.  Fletcher,  23  Cal. 
482,  15  Morr.  Min.  Eep.  185. 

11  People  V.  Hulbert,  131  Mich.  156, 
91  N.  W.  Eep.  211,  64  L.  R.  A.  265, 
100  Am.  St.  Eep.  588,  18  Am.  &  Eng. 
Eueyc.  Law.  135,  139;  Barnard  v. 
Shirley,  135  Ind.  547,  34  N.  E.  Eep. 
600,  35  N.  E.  Rep.  117,  24  L.  E.  A. 
568;  Id.,  151  Ind.  160,  47  N.  E.  Eep. 
671,  41  L.  E.  A.  737;  St.  Louis  etc. 
E.  Co.  V.  Burrows,  29  Okla.  378,  118 
Pac.  Eep.  148. 
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§  1138.  The  pollution  of  underground  waters. — ^As  far  as  the 
pollution  is  concerned,  it  makes  no  difference  whether  the  contami- 
nating matter  is  discharged  directly  into  a  running  stream,  or 
whether  it  is  deposited  over  the  surface  of  the  ground,  and  by  the 
action  of  the  rains  and  melting  snows  is  drawn  underground  and 
carried  with  the  percolations  until  it  reappears  with  the  water  in  the 
streams,  springs,  or  wells  of  the  land  owners  below.  If  the  pollu- 
tion of  the  water  can  be  traced  directly  to  the  acts  of  the  defendant, 
and  to  the  actual,  positive,  material  injury  of  the  complainant,  it  is 
a  nuisance  which  is  actionable  both  in  equity  and  at  law,  regardless 
of  the  fact  as  to  whether  the  water  so  polluted  first  appears  in  living 
streams  or  in  springs  or  wells.  This  principle  was  illustrated  in  a 
recent  Kansas  case,  where  the  defendant  company  deposited  a  large 
amount  of  waste  salt  upon  its  own  land  and  where  the  rain  dissolved 
a  part  of  the  salt  and  by  percolation  carried  it  into  the  soil  of  the 
land  of  the  plaintiff,  injuring  the  vegetation  and  imparting  a  salty 
taste  to  a  number  of  springs  on  his  land,  and  in  deciding  the  case 
the  Court  said:  "We  regard  it  as  well  settled  by  the  weight  of 
authority,  and  in*  accordance  with  sound  reason,  that  one  has  no 
right  to  deposit  upon  his  land  refuse  matter  of  any  sort,  whether 
in  itself  offensive  or  not,  by  which  the  water  underlying  his  neigh- 
bors'  land  may  be  so  affected  through  percolation  as  to  be  unfitted 
for  ordinary  use,  or  injurious  to  vegetation. ' '  ^  And,  whatever  may 
be  held  t«  be  the  rights  of  an  owner  of  the  soil  to  the  waters  perco- 
lating underneath  and  whether  under  the  old  common  law  rule  he  is 
considered  the  absolute  owner  thereof  the  same  as  he -is  of  the  stones 
found  therein  or  whether  under  the  more  modern  and  more  equi- 
table rule  that  such  land  owner  has  but  a  right  to  a  reasonable  use 
of  such  waters,^  under  neither  rule  has  he  "the  right  to  poison  the 
water,  or  to  contaminatCi  so  that  when  it  reaches  his  neighbor's 
land  it  is  in  such  a  condition  as  to  be  unfit  for  use,  either  by  man 
or  beast. ' '  ^    So,  also,  one  is  liable  ior  the  pollution  of  a  subsurface 

1  Gilmore  v.  Eoyal  Salt  Co.,  84  Kan.  3  Kinnaird  v.  Standard  Oil  Co.,  89 
729,  115  Pae.  Rep.  541,  34  L.  E.  A.,  Ky.  468,  12  S.  W.  Eep.  937,  7  L.  B. 
N.  S.,  48;  Mann  v.  Eetsof  M.  Co.,  49  A.  451,  25  Am.  St.  Eep.  545,  11  Ky. 
App.  Div.  454,  63  N.  Y.  Supp.  752.  Law.  Eep.  692. 

See,  also,  Mears  v.  Bole,  135  Mass.  See,  also,  Collins  r.  Chartiers  Val. 

508.  Gas   Co.,   139  Pa.   Ill,   21   Atl.   Eep. 

2  For  the  rights  in  percolating  wa-  147 ;  Beatrice  Gas  Co.  v.  Thomas,  41 
ters,  see  Sees.  1185-1211.  Neb.  662,  59  N.  W.  Eep.  925,  43  Am. 
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stream  of  water,  whose  course  is  known  and  defined,  to  the  same 
extent  and  for  the  same  causes  that  he  would  be  liable  for  the 
pollution  of  a  surface  stream.* 

But  before  a  party  claiming  to  be  injured  from  the  pollution  of 
subterranean  waters  can  recover  either  in  an  action  in  equity  or 
at  law,  as  in  other  cases,  he  must  prove  by  competent  evidence  that 
the  injury  resulted  from  the  defendant's  acts.  This  may  be,  at 
times,  harder  to  do  than  where  the  action  is  for  the  pollution  of 
surface  streams.^ 

§  1139.  The  acquisition  of  the  right  of  pdlution  by  contract 
and  prescription. — The  right  to  pollute  waters  may  be  acquired  by 
contract  or  by  prescription,  and  as  between  the  parties  thereto  such 
a  right  may  be  enforced.  As  was  said  by  the  United  States  Circuit 
Court  of  Appeals  in  a  recent  easer^  "We  think  the  agreement 
granted  to  the  defendants  an  easement  to  have  the  slimes  and  tail- 
ings from  their  mills  flow  through  the  flumes,  pipes,  sluices,  and 
reservoirs  upon  the  properties  of  complainant  in  question,  and  as  a 
natural  incident  thereto,  upon  his  said  lands. ' '  2 

Under  certain  conditions,  a  right  may  be  acquired  by  prescription 
to  pollute  the  waters  of  a  stream  to  a  greater  extent  than  is  allowed 
under  the  rule  of  common  or  reasonable  use,  and  to  such  an  extent 

St.  Bep.  711;  Dillon  v.  Acme  OU  Co.,  Best  &  S.  229,  241,  32  L.  J.  Q.  B.  N.  8. 

49  Hun,  565,  2  N.  Y.  Supp.  289,  18  231,  8  L.  T.  N.  S.  451,  5  Week.  Eep. 

N.  Y.  St.  Rep.  477;  Ottawa  Gaslight  775. 

V.   Graham,   28   HI.   78,   81  Am.  Deo.  5  For  evidence  of  pollution,  see  See. 

263;   Ball  v.  Nye,  99  Mass.   582,  97  1147. 

Am.  Dec.  56;  Clark  v.  Lawrence,  59  See,  also,  Keiser  v.  Lovett,  85  Ind, 

N.  C.  (6  Jones  Bq.)  83,  78  Am.  Dee.  240,  44  Am.  Rep.  10;  Lytton  v.  Stew- 

241 ;  Barnard  v.  Shirley,  135  Ind.  547,  ard,  2  Tenn.  Ch.  586. 

35  N.  B.  Eep.  117,  24  L.  B.  A.  568,  1  Schwab    v.    Smuggler  Union  etc. 

34  N.  E.  Rep.  600;  Id.,  151  Ind.  160,  Co.,   174  Fed.  Rep.  305,  98  C.  C.  A. 

47  N.  E.  Rep.  671,  41  L.  R.  A.  737;  160. 

Sherman    v.    Fall    River    etc.    Co.,    5  2  Provolt  v.  Bailey,  Ore.  , 

Allen     (Mass.)     213;     Greencastle    v.  121  Pac.  Rep.  961,  where  it  was  held 

Hazelett,  23  Ind.  186;  Wahle  v.  Rein-  that  complainants  were  bound  to  com- 

bach,  76   HI.   325.  ply    with    the    conditions    of    an    ar- 

4  CoUins  V.  Chartiers  Val.  Gas  Co.,  rangement  to  prevent  the  mining  wa- 

131  Pa.  143,  18  Atl.  Rep.  1012,  6  L.  ter  from  running  into  the  irrigation 

R.  A.  280,  17  Am.  St.  Rep.  791;  Id.,  ditch    before     obtaining    relief   in   a 

139  Pa.  Ill,  21  Atl.  Rep.  147 ;  Hodg-  Court  of  equity  as  to  such  water, 
kinson  v.  Ennor,  9  Jur.  N.  8.  1152,  4 
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that  even  a  nuisance  is  committed.  But  a  distinction  must  be  made 
in  this  respect  between  acts  constituting  a  private  nuisance  as 
against  certain  individuals  and  public  nuisances  against  the  public 
at  large,  or  as  against  a  certain  portion  of  the  public.  Prescriptive 
rights  of  pollution  may  be  acquired  to  maintain  a  private  nuisance 
in  this  respect.3  But  if  such  pollution  of  a  stream  is  such  as  to 
constitute  a  public  nuisance,  or  if  it  is  forbidden  by  statute,  no 
prescriptive  right  can  be  acquii^.*  In  Idaho  it  is  also  held  that  a 
''continuing  injury"  is  not  barred  by  the  statute  of  limitations.^ 
In  order  to  acquire  a  right  to  pollute  a  stream  as  against  the  private 


3  Masonic  Temple  Assn.  v.  Harris, 
79  Me.  250,  9  Atl.  Eep.  737;  Lentz  v. 
Carnegie  Bros.,  145  Pa.  612,  23  Atl. 
Rep.  219,  27  Am.  St.  Eep.  717;  Bos- 
ton EoUing  MUls  v.  Cambridge,  117 
Mass.  396. 

Under  See.  3463,  Comp.  Laws  Utah, 
the  mixing  of  impure  water  with  water 
used  for  irrigation  and  domestic  pur- 
poses, which  renders  it  unfit  for  such 
use,  causes  a  nuisance;  and  a  pre- 
scriptive right  to  maintain  a  private 
nuisance  must  be  adverse,  under  a 
claim  of  right,  uninterrupted  and  con- 
tinuous for  20  years,  with  the  knowl- 
edge and  acquiescence  of  the  party 
whose  right  is  invaded.  North  Point 
etc.  Co.  V.  Utah  etc.  Co.,  16  Utah 
246,  52  Pac.  Eep.  168,  40  L.  E.  A. 
851,  67  Am.  St.  Eep.  607. 

*  The  right  to  continue  a  public 
nuisance  can  not  be  acquired  by  cus- 
tom or  prescription.  People  v.  Gold 
Eun  etc.  Co.,  66  Cal.  138,  4  Pac.  Eep. 
1152,  56   Am.  Eep.  80. 

See,  also,  Bowen  v.  Wendt,  103  Cal. 
236,  37  Pac.  Eep.  149;  Woodrufe  v. 
North  Bloomfield  etc.  Co.,  18  Fed. 
Eep.  753,  9  Sawy.  441;  State  v.  Grif- 
fin, 69  N.  H.  1,  39  Atl.  Eep.  260,  41 
L.  E.  A.  177,  76  Am.  St.  Eep.  139; 
Boston  Rolling  Mills  v.  Cambridge,  117 
Mass.  396;  Lewis  v.  Stein,  16  Ala. 
214,    50    Am.    Dec.   177;   Meiners  v. 


Frederick  Miller  Brewing  Co.,  78  Wis. 
364,  47  N.  W.  Eep.  430,  10  L.  E.  A. 
586;  Douglass  v.  State,  4  Wis.  387; 
Wright  V.  Moore,  38  Ala.  593,  82  Am. 
Dec.  731 ;  Martin  v.  Gleason,  139  Mass. 
183,  29  N.  E.  Eep.  664. 

A  custom  to  discharge  tailings  from 
stamp  mills  into  streams  does  not 
give  a  right  to  do  so  to  the  injury  of 
others  having  rights  to  the  waters  of 
the  stream.  Suffolk  etc.  Co.  v.  San 
Miguel  etc.  Co.,  9  Colo.  App.  407,  48 
Pac.  Eep.  828. 

The  befouling  of  the  waters  of  a , 
canal  from  which  a  number  of  persons, 
more  than  three,  obtain  water  for  ir- 
rigation, culinary,  and  other  domestic 
purposes,  so  that  it  is  unfit  for  use, 
is  a  public  nuisance,  under  Sec.  4566, 
Comp.  Laws  of  Utah,  1888,  and  the 
right  to  maintain  it  can  not  be  gained 
by  prescription.  North  Point  etc.  Co. 
V.  Utah  etc.  Co.,  16  Utah  246,  52  Pac. 
Eep.  168,  40  L.  E.  A.  851,  67  Am. 
St.  Eep.  607. 

5  HUl  V.  Standard  M.  Co.,  12  Idaho 
223,  85  Pac.  Eep.  907,  where  it  is 
said:  "The  plaintiffs  could  have 
commenced  their  action  when  the  dam- 
age first  developed,  or  they  piay  wait 
until  theii  property  is  entirely  de- 
stroyed and  rendered  valueless  for  any 
purpose,  and  then  sue  to  recover  the 
value  of  the  property  in  damages." 
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rights  of  individuals,  such  a  use  of  the  stream  must  be  under  a  claim 
of  right,  an  invasion  of  the  rights  of  the  persons  against  whom  the 
claim  is  made,  and  continued  for  the  full  period  of  time  required  by 
law  and  must  have  all  of  the  essential  elements  necessary  for.  the 
acquisition  of  the  title  of  real  property  and  heretofore  discussed  in 
this  work.^  The  right  is  also  limited  to  the  nature  and  extent 
of  the  pollution  during  such  period.  And  if  either  during  such  time 
the  nature  or  extent  of  the  pollution  is  increased,  the  statute  begins 
to  run  from  the  time  of  such  increased  In  an  action  brought 
against  one  claiming  the  right  to  pollute  a  stream  by  prescription, 
the  burden  of  proof,  as  in  other  cases  where  such  rights  are  claimed, 
is  upon  the  defendant  under  his  proper  pleadings  in  the  case.^ 

§  1140.  Pollution  as  against  the  rights  of  riparian  owners. — 
Under  the  rule  of  the  common  law  that  riparian  proprietors  have 
the  right  to  insist  that  the  waters  of  streams  which  flow  through 
or  adjoin  their  lands  shall  continue  to  flow  as  they  are  wont  by 
Nature,  undiminished  in  quantity  as  well  as  undeteriorated  in  qual- 
ity, i  any  unreasonable  pollution  of  a  stream  by  one  proprietor,  ap- 
propriator,  or  another  to  such  a  degree  as  to  impair  its  purity  and 
usefulness  for  any  of  the  purposes  to  which  the  lower  proprietor  has 
the  right  to  apply  the  water,  is  an  invasion  of  the  private  rights  of 
such  proprietor  who  is  actually  and  materially  injured  thereby,  and 
for  which  such  proprietor  has  a  remedy  both  in  equity  and  at  law.^ 

6  For  the  acquisition  of  title  by  pre-  A  right  of  prescription  is  limited  by 

scription,  see  Sees.   1033-1058.  the  character  and  extent  of  the  user 

See,  also,  Loekwood  v.  Lawrence,  77  during  the  period  requisite  to  acquire 

Me.  277,  52  Am.  Eep.  763:  Holsman  t^ie  right.    Chessman  v.  Hale,  31  Mont. 

V.  Boiling  Springs  Bleaching  Co.,  14  577,  79  Pae.  Eep.  254,  68  L.  E.  A. 

N.  J.  Eq.  335:  North  Point  etc.  Co.  T.  ^^'^-        „       ,,_„ 
■TT,  ,      ,      ^       ,  „  -TTi  ,    n . ,.    rro  -r.  8  See  Sec.  1147. 

Utah  etc.  Co.,  16  Utah  246,  52  Pae.  „         ,       t,«-  /-,  n  ^ 

1         •  '  _    .  See,  also,  McCallum  v.  Germantown 

Eep.   l68,  40  L.  B.  A.  851,  67  Am.  ^_  ^^^  ^^'^^  ^^^  ^3  ^^  ^^^  ^^^ 

St.  Eep.  607.  1  j,pj,  ^.jjg  common  law  rule,  see  Sees. 

T  Mississippi  Mills  Co.  v.  Smith,  69  543.547 

Miss.   299,    11   So.   Eep.    26,    30   Am.  2  A  lower  riparian  owner  is  entitled 

St.  Eep.  546;   Suffolk  etc.  Co.  v.  San  to  protection  by  injunction  from  pol- 

Miguel  etc.  Co.,  9  Colo.  App.  407,  48  lution  of  a  stream  which  prevents  his 

Pae.  Eep.  828;  McCallum  v.  German-  reasonable  use  of  the  water,   in  the 

town  W.  Co.,  54  Pa.  40,  93  Am.  Dec.  absence  of  special  equities  or  qualify- 

656;  Carson  v.  Hayes,  39  Ore.  97,  65  ing  circumstances  which  take  the  case 

Pae.  Eep.  814.  out  of  the  general  rule.     Thropp  v. 

130 — Kin.  on  Irr, 
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But  as  each  riparian  proprietor  upon  the  same  stream  has  the  right 
to  a  reasonable  use  of  the  waters  thereof,  having  due  regard  to  the 
like  right  of  the  other  owners,  even  if  some  impurities  are  cast  or 
permitted  to  run  into  the  stream,  as  the  population  along  these 
streams  increases,  the  strict  rule  of  the  common  law  that  the  stream 
must  continue  to  flow  as  it  was  wont  by  Nature  is  modified  by  the 
authorities,  both  as  to  the  diversion  of  the  waters  ^  and  the  impair- 
ment of  their  quality.  It  theref ote  follows  that  no  riparian  proprie- 
tor, under  the  more  modern  rule,  can  insist  on  having  the  water 
come  down  to  him  in  its  natural  purity,  when  such  a  claim,  if 
granted,  would  have  the  effect  of  the  destruction  or  impairment  of 
the  rights  of  the  upper  owners  to  a  reasonable  use  of  the  waters  of 
such  stream.*     So  it  is  held  that  each  riparian  owner  has  the  right 


Harpers  Ferry  Paper  Co.,  142  Fed. 
Eep.  690,  74  C.  C.  A.  22. 

See,   also,  Provolt  v.   Bailey,  

Ore.  ,  121  Pac.  Eep.  961;  Mason 

V.  Hill,  5  B.  &  Ad.  1,  3  B.  &  Ad.  304, 
2  Nev.  &  Man.  747,  2  L.  J.  K.  M.  N. 
S.  118,  110  Eng.  Eeprint  692;  Tenant 
V.  Goldwin,  2  Ld.  Eaym.  1089,  92  Eng. 
Eeprint  222;  Embrey  v.  Owen,  6  Exoh. 
352,  20  L.  J.  Exeh.  N.  8.  212,  15  Jur. 
633;  Wood  v.  Waud,  3  Exeh.  748,  18 
L.  J.  Exeh.  N.  S.  305,  13  Jur.  472; 
Bealey  v.  Shaw,  6  East  208,  2  Smith 
321,  102  Eng.  Eeprint  1266;  Aldred's 
Case,  9  Coke  Eep.  57,  77  Eng.-  Ee- 
print 816;  Stonehewer  v.  Farrar, 
6  Q.  B.  -730,  115  Eng.  Eeprint 
275;  Merrifield  v.  Lombard,  13  Allen, 
16,  90  Am.  Dee.  172;  Woodard  v. 
Worcester,  121  Mass.  245;  D wight 
Printing  Co.  v.  Boston,  122  Mass.  583 ; 
Gladf  elter  v.  Walker,  40  Md.  1 ;  Silver 
Spring  etc.  Co.  v.  Wankuek  etc.  Co., 
13  E.  I.  611;  McCallum  v.  German- 
town  W.  Co.,  54  Pa.  40,  93  Am.  Dec. 
656;  Eiehmond  Mfg.  Co.  v.  Atlantic 
DeLaine  Co.,  10  E.  I.  106,  14  Am. 
Eep.  658;  Eudolph  v.  Pennsylvania 
etc.  E.  Co.,  186  Pa.  541,  40  Atl.  Eep. 
1083,  47  L.  E.  A.  782;  Ferguson  v. 
Firmenich  Mfg.  Co.,  77  Iowa  576,  42 


N.  W.  Eep.  448,  14  Am.  St.  Eep.  319; 
Potter  V.  Froment,  47  Cal.  165;  Tyler 
V.  Wilkinson,  4  Mason  397,  Fed.  Cas. 
No.   14,312. 

See,  also,  Gould  on  Waters,  3d  Ed., 
Sec.  219,.  and  cases  cited;  Farnham 
on  Waters  and  Water  Eights,  Sees. 
515-517,  and  cases. 

s  That  riparian  proprietors  have  the 
right  to  make  reasonable  diversion  of 
the  water,  see  Sees.  483-497. 

For  the  common  law  right  to  use 
the  water  for  irrigation,  see  Sees.  498- 
525. 

4  "  In  acquiring  estates  and  in  erect- 
ing homes  along  water  courses,  notice 
must  be  taken  of  the  conformation  of 
the  territory,  the  natural  lines  of 
drainage  that  farms,  cities,  and  vil- 
lages may  gather  along  its  banks,  and 
that  the  impurities  incident  to  the 
trades,  to  agriculture  and  population, 
that  fall  upon  the  surface,  will  find 
their  way  into  the  stream,  and  that 
the  enjoyment  of  the  stream  is  liable 
to  be  modified  and  abridged,  if  not 
altogether  suspended,  in  many  uses  to 
which  it  might  originally  have  been 
fitted,  by  those  above,  in  the  exercise 
of  their  own  equal  rights."  Valpa- 
raiso v.  Hagen,  135  Ind.  337,  54  N. 
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to  use  his  land  to  pasture  a  reasonable  number  of  cattle  even  if  con- 
siderable impurities  in  the  stream  are  caused  thereby,  but  that  such 
right  must  be  consistent  with  the  rights  of  the  other  riparian  pro- 
prietors upon  the  same  stream.  ^  The  same  can  be  said  where  the 
impurities  in  the  streams  come  from  factories,  mills,  mines,  or 
works  for  the  reduction  of  ore,  as  discussed  in  previous  sections  of 
this  chapter,®  and  where  the  complaining  riparian  proprietor  is  not 
seriously  injured  by  such  pollution,  and  where  the  effect  would  be, 
if  it  could  not  be  allowed  to  a  reasonable  degree,  that  it  would  stop 
the  operation  of  such  works  J  But,  upon  the  other  hand,  for  any 
unreasonable  pollution  of  the  waters  of  a  stream  by  any  of  the 
causes  mentioned,  or  by  the  discharge  of  great  quantities  of  sewage,  ^ 


E.  Eep.   1062,   48   L.  E.   A.   707,   74 
Am.  St.  Eep.  305. 

See,  also,  McNamara  v.  Taft,  196 
Mass.  597,  83  N.  E.  Eep.  310,  13  L. 
E.  A.,  N.  S.,  1044;  Boyd  v.  Sehreiner, 

Tex.  App.  ,  116  8.  W.  Eep. 

100;    Tetherington  v.   Donk  etc.   Co., 
232  lU.  522,  83  N.  B.  Eep.  1048. 

5  McEvoy  V.  Taylor,  56  Wash.  357, 
105  Pac.  Eep.  851;  City  of  Bellevue 
V.  Daly,  14  Idaho  545,  94  Pao.  Eep. 
1036,  15  L.  E.  A.,  N.  S.,  992;  Hel- 
frieh  V.  Cantonsville  W.  Co.,  74  Md. 
269,  22  Atl.  Eep.  72,  13  L,  E.  A.  117, 
28  Am.  St.  Eep.  245;  Gould  v.  Hudson 
Eiver  E.  Co.,  6  N.  Y.  522,  552. 

6  See  Sec.  1135. 

7  Townsend  v.  Bell,  167  N.  Y.  462, 
60  N.  B.  Eep.  757;  Claude  v.  Weir,  4 
Mont.  L.  Eep.  197;  Weeks  v.  Heward, 
10  Week.  Eep.  557;  Mann  v.  Willey, 
51  App.  Div.  169,  64  N.  Y.  Supp. 
589 ;  Barnard  v.  Shirley,  135  Ind.  547, 
34  N.  E.  Eep.  600,  35  N.  E.  Eep.  117, 
24  L.  E.  A.  568;  Id.,  151  Ind.  160, 
47  N.  E.  Eep.  671,  41  L.  E.  A.  737. 

8  Bor  the  pollution  by  sewage,  see 
Sees.  1133,  1134. 

As  was  summed  up  in  a  recent  case 
by  the  Supreme  Court  of  Oklahoma  of 
Markwardt  v.  City  of  Guthrie,  18  Okla. 
32,  90  Pao.  Eep.  26,  9  L.  R.  A.,  N. 


S.,  1150,  11  Ann.  Cas.  581,  in  which 
the  Court  said:  "Prom  a  careful  ex- 
amination and  consideration  of  these 
authorities,  and  many  others,  we  have 
reached  the  conclusion:  (1)  That  the 
settled  doctrine  of  the  English  courts, 
as  well  as  some  of  our  State  courts, 
is  that  a  lower  riparian  proprietor  is 
entitled  to  recover  damages  for  the 
pollution  of  the  waters  of  a  stream  by 
a  municipal  corporation,  by  the  dis- 
charge of  sewage  into  the  stream,  on 
the  broad  ground  of  common  sense  and 
natural  justice;  (2)  that  the  Supreme 
Court  of  the  United  States  and  a  num- 
ber of  the  State  courts  base  their 
decisions  on  the  ground  that  it  is  a 
taking  of  private  property  for  public 
use,  within  the  meaning  of  the  Federal 
Constitution;  (3)  that  other  States 
hold  that  it  is  a  damage  to  property, 
within  the  meaning  of  their  constitu- 
tional inhibitions  against  the  taking  or 
damaging  of  property  without  just 
compensation;  and  (4)  a  number  of 
the  States  hold  that  the  lower  ripa- 
rian proprietor  is  entitled  to  recover 
damages  for  injury  to  his  health,  com- 
fort, and  repose,  on  the  ground  that 
it  is  the  maintenance  of  a  nuisance. 
While  these  decisions  are  based  upon 
different  grounds,  yet,  upon  whatever 
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whereby  the  lower  riparian  proprietor  has  suffered  a  real,  material, 
and  substantial  injury  by  rendering  the  waters  of  the  stream 
unfit  for  his  use,  he  may  maintain  an  action  for  damages  for  the 
injuries  which  are  the  direct  result  of  such  unlawful  acts;^  and  if 
such  acts  are  continuing  he  may  maintain  an  action  in  equity  to 
perpetually  enjoin  such  acts  as  cause  the  injury.^" 

But,  as  can  be  readily  seen,  no  positive  rule  can  be  laid  down  as 
to  just  when  either  or  both  of  #ich  actions  will  lie  by  a  riparian 
owner,  which  will  be  applicable  to  all  cases.  It  therefore  follows, 
that  both  the  questions  as  to  what  constitutes  a  reasonable  or  un- 
reasonable pollution  of  the  waters  of  the  stream,  and  as  to  what 
constitutes  "a  real,  material,  and  substantial  injury,"  to  the  ripa- 
rian ownership,  are  questions  of  fact  for  the  court  or  jury  to  decide 
upon  the  particular  facts  and  circumstances  surrounding  each  indi- 
vidual case.^i 


ground  they  may  rest,  they  all,  with 
the  exception  of  the  decisions  of  the 
Indiana  courts,  seem  to  imiformly 
hold  that,  under  such  circumstances, 
damages  are  recoverable;  and  many 
of  them  hold  that,  where  the  evidence 
is  clear  and  convincing,  injunction 
will  lie  to  restrain  the  continuance  of 
the  nuisance." 

See,  also,  Peterson  v.  Santa  Bosa, 
119  Gal.  387,  51  Pae.  Eep.  557;  Peo- 
ple ex  ret.  Lind  v.  San  Luis  Obispo, 
116  Gal.  617,  48  Pac.  Eep.  723. 

A  non-riparian  proprietor  has  no 
right  of  action  for  the  pollution  of  the 
waters  of  a  stream  by  a  riparian  owner 
who,  in  the  interest  of  sanitary  con- 
ditions, discharges  sewage  into  the 
stream.  Gonrad  v.  Arrowhead  etc.  Go., 
103  Cal.  399,  37  Pac.  Eep.  386. 

9  For  actions  for  damages  for  pollu- 
tion, see  See.  1144. 

10  For  injunctions  against  pollution, 
see  See.  1143. 

Neither  can  a  riparian  proprietor 
use  the  water  of  a  stream  in  such  a 
manner  as  to  corrupt  the  atmosphere, 
to  the  injury  of  other  riparian  pro- 
prietors, or  to  the  community  at  large. 
Story  V.  Hammond,  4  Ohio  376. 


"He  must  not  pollute  the  water  to 
the  injury  of  others -entitled  to  it." 
Mentone  Irr.  Go.  v.  Eedlands  etc.  Go., 
155  Cal.  323,  100  Pac.  Eep.  1082,  22 
L.  E.  A.,  N.  S.,  382,  17  Am.  &  Eng. 
Ann.  Gas.  1222. 

See,  also,  Gity  of  Aberdeen  v.  Lytle 
etc.  Go.,  58  Wash.  368,  108  Pae.  Eep. 
945;  Brown  v.  Gold  Goin  M.  Co.,  48 
Ore.  277,  86  Pac.  Eep.  361;  Fisher 
V.  Feige,  137  Cal.  39,  69  Pac.  Eep. 
618,  59  L.  E.  A.  333,  92  Am.  St.  Eep. 
77;  Strobel  v.  Kerr  Salt  Co.,  164  N. 
T.  303,  58  N.  E.  Eep.  142,  51  L!  E. 
A.  687,  79  Am.  St.  Eep.  643,  21  Morr. 
Min.  Eep.  38;  Barton  v.  Union  Cattle 
Co.,  28  Neb.  350,  44  N.  W.  Eep.  454, 
7  L.  E.  A.  457,  26  Am.  St.  Eep.  340; 
People  ex  rel.  Eieks  W.  Go.  v.  Elk 
Eiver  etc.  Co.,  107  Gal.  221,  40  Pac. 
Eep.,  521,  48  Am.  St.  Eep.  125;  Bar- 
rett V.  Mt.  Greenwood  Gem.  Assn.,  159 
HI.  385,  42  N.  E.  Eep.  891,  31  L.  E. 
A.  109,  50  Am.  St.  Eep.  168 ;  Ohio  Oil 
Co.  V.  Westfall,  43  Ind.  App.  661,  88 
N.  E.  Eep.  354. 

11  Tiede  v.  Sehneidt,  105  Wis.  470, 
81  N.  W.  Eep.  826. 
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§  1141.  Pollution  as  against  the  rights  of  appropriators— Pri- 
ority.— In  the  Western  States,  where  the  Arid  Eegion  Doctrine  of 
appropriation  of  waters  for  beneiicial  uses  or  purposes  is  in  force,  ^ 
an  appropriator  of  the  waters  of  a  certain  stream,  as  far  as  the  ques- 
tion of  pollution  is  concerned,  must  take  the  water  as  he  finds  it  in 
that  regard  at  the  date  of  the  inception  of  his  rights,  so  long  as  a 
public  nuisance  is  not  maintained.^    But  he  may  insist  that  the  water 


1  For  the  Arid  Region  Doctrine  of 
appropriation,  see  Sees.  585-594. 

2  "Locators  and  appropTiatoTS  of 
the  waters  of  a  stream  have  no  rights 
antecedent  to  the  date  of  their  loca- 
tion. If  others  have,  prior  to  their 
location,  decreased  the  quantity  of  the 
water  flowing  in  such  stream,  or 
caused  a  deterioration  of  its  quality, 
the  subsequent  locator  can  not  com- 
plain. Familiar  examples  of  the  ap- 
plication of  this  rule,  as  between  ap- 
propriators, are  of  frequent  occur- 
rence in  the  mining  regions  of  this 
State,  where  water  is  diverted  from 
flowing  streams  upon  which  mining  has 
destroyed  the  purity  of  the  water.  In 
such  ease  the  appropriator  takes  the 
water  with  his  eyes  open — takes  it  as 
he  finds  it — ^and  as  to  him  the  like 
continued  deterioration  is  damnum 
absque  injuria."  Conrad  v.  Arrow- 
head etc.  Co.,  103  Cal.  399,  37  Pac. 
Eep.  386;  Sims  v.  Smith,  7  Cal.  148, 
68  Am.  Deo.  233,  13  Morr.  Min.  Eep. 
161;  O'Keefe  v.  Cunningham,  9  Cal. 
581,  9  Morr.  Min.  Eep.  451;  Jacob  v. 
Day,  111  Cal.  571,  44  Pac.  Eep.  243. 

See,  also,  Sullivan  v.  Jones,  13  Ariz. 
229,  108  Pac.  Eep.  476. 

So  it  was  held  in  a  case  where  the 
defendant  had  built  its  mill  and  had 
been  engaged  for  years  in  manufac- 
turing lumber,  whereby  the  water  of 
the  stream  was  polluted  to  a  certain 
extent,  and  subsequently  a  water  com- 
pany appropriated  the  polluted  water 
below  the  defendant's  works  to  sup- 


ply the  public,  it  was  held  that  the  mill 
company  could  not  be  enjoined  from, 
continuing  the  pollution,  as  long  as  a 
public  nuisance  was  not  maintained, 
the  Court  saying:  "After  he  had 
built  his  miU  and  had  been  for  years 
engaged  in  manufacturing  lumber,  the 
relator  built  its  works,  and  in  de- 
fiance of  law,  which  provides  that  it 
shall  only  supply  the  city  with  pure 
water,  commenced  taking  the  water 
from  the  stream,  4%  miles  below  the 
mill,  to  sell  to  the  inhabitants  of 
Eureka.  The  water  had  been  con- 
demned by  the  board  of  health  of  the 
city  of  Eureka  before  it  was  taken 
by  the  relator.  Apparently  the  relator 
attempted  through  this  proceeding  to 
enable  itself  to  perform  its  duty  to 
sell  pure,  fresh  water.  Instead  of  tak- 
ing pure  water,  as  the  Court  found  it 
could  have  done,  it  will  make  this 
stream  pure  by  destroying  the  prop- 
erty of  the  defendant. ' '  People  ex  rel. 
Eicks  W.  Co.  V.  Elk  Eiver  etc.  Co., 
107  Cal.  221,  40  Pac.  Eep.  521,  48 
Pac.  Eep.  125. 

But  see  Id.,  107  Cal.  214,  40  Pac. 
Eep.  486,  48  Am.  St.  Eep.  121. 

But  see  the  ease  of  Suffolk  etc.  Co. 
V.  San  Miguel  etc.  Co.,  9  Colo.  App. 
407,  48  Pac.  Eep.  828,  where  the 
Court  held  that  the  appropriator  of 
a  part  only  of  the  waters  of  a  stream, 
the  remainder  being  open  to  appro- 
priation by  others,  takes  title  to  the 
part  appropriated,  subject  to  the  lim- 
itation ,  that   its    use   will   not   injure 
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continue  to  flow  down  to  his  point  of  diversion  in  the  same  condition 
of  purity  that  it  was  at  the  date  of  his  appropriation,  if  by  any  fur- 
ther pollution  a  real,  material,  and  substantial  injury  to  his  rights 
is  caused  thereby.  As  one  of  the  essential  elements  of  a  valid  appro- 
priation is  that  of  priority  over  others,  we  believe  that  this  is  the 
only  logical  rule  which  can  be  adopted.  As  was  stated  in  a  recent 
Arizona  case :  ' '  Under  the  doctrine  of  appropriation,  he  who  is  first 
in  time  is  first  in  right,  and  so  long  as  he  continues  to  apply  the 
water  to  a  beneficial  use,  subsequent  appropriators  may  not  deprive 
him  of  the  rights  his  appropriation  gives,  either  by  d.iminishing 
the  quantity  or  deteriorating  the  quality."  ^ 

And,  as  we  discussed  in  previous  sections  of  this  work,  as  the  same 
degree  of  purity  of  water  is  not  required  for  all  uses,*  it  therefore 
follows  as  to  what  constitutes  real,  material,  and  substantial  injury 
to  the  rights  of  a  prior  appropriator  depends  upon  the  following 
conditions:  First,  upon  the  use  or  purpose  for  which  the  water 
was  appropriated;  and,  second,  upon  the  nature  and  extent  of  the 
pollution.  So,  where  the  prior  appropriator  makes  his  appropria- 
tion for  domestic  or  culinary  purposes,  he  has  the  right  to  insist  that 
the  quality  of  the  stream  remain  in  the  same  condition  as  it  was  at 
the  date  of  the  inception  of  his  right,  in  order  that  his  use  for  those 
purposes  may  continue.  But,  if  his  appropriation  was  for  the  gen- 
eration of  power,  where  no  actual  injury  resulted  from  the  pollution, 
or  if  it  was  for  the  purpose  of  irrigation  where  the  very  pollution 

or  pollute  the  remainder  of  the  waters  sor,  2  Utah  248 ;  CuBhman  v.  Highland 

of   the   stream,   to   the   detriment   of  D.  Co.,  3  Colo.  App.  437,  33  Pae.  Eep. 

other    users,     though     subsequent     in  344. 

right,  where  the  use  made  of  it  leaves  "As  we  have  already  seen,  plaintiff 
it   possible    for  him,   by   taking   rea-  acquired  valid  rights  as  the  result  of 
sonable  measures  to  that  end,  "at  a  his    direct     appropriation     from     the 
very  slight  expense,  and  at  very  slight  stream,   and   to   the    overflow   of   the 
inconvenience,"     to     enjoy    his    own  stream    for    his    meadow    lands,    and 
rights  and  to  observe  such  limitation,  these  rights  were  vested  before  the  de- 
See,  also,  Pitzpatriek  v.  Montgom-  fendant  began  the  construction  or  the 
ery,  20  Mont.  181,  50  Pac.  Eep.  416,  operation  of  its  mill.   Plaintiff 's  rights 
63  Am.  St.  Eep.  622.  were,    of    course,   paramount   to    any 
3  Arizona  Copper  Co.  v.  Gillespie,  12  rights  defendant  had  to  the  waters  of 
Ariz.  190,  100  Pac.  Rep.  465.  the  stream."     Humphreys  etc.  Co.  v. 
See,  also,  Montana  etc.  Co.  v.  Gehr-  Frank,   46   Colo.   524,   105   Pao.   Eep. 
ing,   75  Fed.   Eep.   384,   21   C.   C.   A.  1093. 
414,  44  U.  S.  App.  629;  Crane  v.  Win-  4  See  Sees.  1131,  1132. 
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might  be  a  benefit,  he  has  no  right  to  complain.  ^  At  an  early  day 
in  California,  a  sort  of  preference  right  was  sought  to  be  given  to 
miners  to  pollute  the  waters  of  the  streams,  at  the  expense  of  the 
agriculturists,  and  even  at  the  expense  of  other  miners.  And  it 
was  in  effect  held  that  as  the  operation  of  especially  placer  mining 
claims  naturally  caused  more  or  less  debris  and  sediment  to  be  de- 
posited in  the  streams  and  upon  the  lands  below,  the  business  of 
mining  being  of  such  a  paramount  interest  any  pollution  of 
streams  from  that  cause  might  be  permitted  and  that,  too,  whether 
there  was  a  direct  injury  to  agriculturists  or  to  other  miners.^  But 
later  cases  of  the  same  court  repudiated  this  doctrine  upon  the 
ground  that  it  would  annihilate  the  doctrine  of  priority  in  all  cases 
where  the  controversy  was  between  the  miner  or  ditch  owner  and  one 
who  claims  the  exercise  of  any  other  kind  of  right  or  the  ownership 
of  any  other  kind  of  industry.  ' '  To  such  a  doctrine  we  are  unable 
to  subscribe. " ''^     "Neither  the  miner  nor  the  riparian  proprietor 


5  Ab  said  by  the  Supreme  Court  of 
the  United  States  in  one  of  its  earliest 
cases  upon  this  subject :  "What  dimi- 
nution of  quantity,  or  deterioration  in 
quality,  will  constitute  an  invasion  of 
the  rights  of  the  first  appropriator 
will  depend  upon  the  special  circum- 
stances of  each  case,  considered  with 
reference  to  the  uses  to  which  the 
water  is  applied.  A  slight  deteriora- 
tion in  quality  might  render  the  water 
unfit  for  drink  or  domestic  purposes, 
whilst  it  would  not  sensibly  impair 
its  value  for  mining  or  irrigation.  In 
all  controversies,  therefore,  between 
him  and  parties  subsequently  claim- 
ing the  water,  the  question  for  deter- 
mination is  necessarily  whether  his 
use  and  enjoyment  of  the  water  to  the 
extent  of  his  original  appropriation 
have  been  impaired  by  the  acts  of  the 
defendant."  Atchison  v.  Peterson,  1 
Mont.  561;  Id.,  87  TJ.  S.  20  Wall. 
507,  22  L.  Ed.  414,  1  Morr.  Min.  Eep. 
583. 

See,. also.  Hill  v.  Smith,  27  Gal.  476; 
Id.,  32  Cal.  166,  4  Morr.  Min.  Eep. 
597;   Crane  v.  Winsor,  2  Utah  248; 


Pilot  Eock  Creek  Canal  Co.  v.  Chap- 
man, 11  Cal.  162;  Wixon  v.  Bear  River 
etc.  Co.,  24  Cal.  367,  85  Am.  Dec.  69, 

I  Morr.  Min.  Eep.  656. 

An  appropriator  making  no  use  of 
water  below  another  appropriator 's 
dam  is  not  entitled  to  an  injunction 
restraining  the  other  from  polluting 
the  water  by  allowing  sheep  to  go  into 
it.  Sullivan  v.  Jones,  13  Ariz.  229, 
108  Pae.  Eep.  476. 

6  Bear  Eiver  etc.  Co.  v.  New  York 
etc.  Co.,  8  Cal.  327,  68  Am.  Dee.  325, 
4  Morr.  Min.  Eep.  526;  Hill  v.  King, 
8  Cal.  336,  4  Morr.  Min.  Eep.  533; 
Mokelumne  etc.  Co.  v.  Woodbury,  10 
Cal.   185;   Butte  etc.  Co.   v.   Vaughn, 

II  Cal.  143,  17  Am.  Dee.  769,  4  Morr. 
Min.  Eep.  552;  Montana  etc.  Co.  v. 
Gehring,  75  Fed.  Eep.  384,  21  C.  C.  A. 
414,  44  U.  S.  App.  629;  Phoenix  etc. 
Co.  v.  Fletcher,  23  Cal.  482,  15  Morr. 
Min.  Eep.  185. 

7  Wixon  V.  Bear  Eiver  etc.  Co.,  24 
Cal.  367,  85  Am.  Dec.  69,  1  Morr.  Min. 
Eep.  656 ;  Pilot  Eock  etc.  Co.  v.  Chap- 
man, 11  Cal.  162. 
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can  so  use  the  water  as  to  prejudice  or  injure  the  prior  right  to  a 
like  use  by  another.  The  question  between  miners  is  the  same  as 
between  riparian  proprietors :  'Is  the  plaintiff's  use  and  enjoyment 
of  the  water  for  the  purpose  for  which  he  claims  it  impaired  by  the 
acts  of  the  defendant?'  "  « 

So,  as  far  as  the  rights  of  the  prior  appropriator  are  concerned, 
it  may  be  regarded  as  a  settled  rule  of  law,  that  any  use  which  defiles 
or  corrupts  the  water  so  as  to  essentially  impair  its  purity  and  use- 
fulness for  the  purpose  for  which  the  water  was  appropriated  by 
such  prior  appropriator  is  an  invasion  of  his  private  rights,  and  for 
which  he  is  entitled  to  a  remedy  both  at  law  and  in  equity.^  And  as 
in  other  cases  of  this  nature  as  to  what  constitutes  such  an  invasion 
of  the  rights  of  the  prior  appropriator  for  which  an  injunction  will 
be  granted  or  for  which  damages  may  be  awarded,  is  a  question  of 
fact  for  the  court  or  jury.^o 

But  the  natural  right  of  an  appropriator,  as  is  the  case  with  ripa- 
rian proprietors,  ^1  to  have  the  water  descend  to  him  in  its  pure  state 
must  yield  in  a  reasonable  degree  to  the  rights  of  those  who  have 
located  above  upon  the  stream  and  subsequently  to  him.  This  is 
especially  true  where  the  purpose  of  the  appropriation  is  that  of 
irrigation,  and  it  is  of  public  importance  that  the  proprietor  of  use- 
ful manufactories,  the  owners  of  mines  or  reduction  works,  or  of 
other  industries,  where  some  pollution  of  the  waters  of  the  stream 
upon  which  their  workk  are  located  necessarily  follows  their  opera- 
tion, should  be  held  responsible  only  for  real,  material,  and  sub- 
stantial injury  caused  by  their  works,  and  not  for  any  slight  incon- 
venience or  occasional  annoyances,  or  even  some  degree  of  interfer- 
ence with  irrigation  or  agricultural  pursuits.  ^2 

8  Hill  V.  Smith,  27  Cal.  476 ;  Id.,  32  For  the  evidence  in  such  cases,  see 
Gal.  166,  4  Morr.  Min.  Eep.  597.  See.  1144. 

9  Hill  V.   Smith,  27  Cal.  476;   Id.,         11  See  Sec.  543. 

32  Cal.  166,  4  Morr.  Min.  Eep.  597;  12  "We  do  not  mean  to  say  that  the 

Crane  v.  "Winsor,  2  Utah  248;  Phoenix  agriculturist  may  captiously  complain 

W.   Co.  V.  Fletcher,   23   Cal.  482,   15  of  a  reasonable  use  of  water  by  the 

Morr.   Min.   Bep.    185;    Courtright   v.  miner  higher  up  the  stream,  although 

Bear  Biver  etc.  Co.,  30  Cal.  573 ;  Ari-  it  pollutes  and  makes  the  water  slightly 

zona  Copper  Mining  Co.  v.  Gillespie,  less    desirable,    nor   that   a    Court   of 

12  Ariz.  190,  100  Pac.  Bep.  465.  equity   should   interfere   with   mining 

10  Montana  etc.  Co.  v.  Gehring,  75  industries  because  they  cause  slight 
Fed.  Eep.  384,  21  C.  C.  A.  414,  44  inconveniences  or  occasional  annoy- 
U.  S.  App.  629.  ances,  or  even  some  degree  of  inter- 
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As  the  population  grows  more  and  more  dense  along  the  streams 
in  the  Western  portion  of  this  country,  it  is  becoming  more  and  more 
an  impossibility  to  keep  the  water  of  the  streams  in  their  naturally 
pure  condition.  Nor  is  this  condition  peculiar  to  the  West,  but 
there  is  the  same  condition  of  affairs  in  the  East  and  in  all  countries 
where  there  is  a  considerable  population.  Great  industries  exist 
along  these  streams,  which  have  equal  rights  to  the  use  of  water,  and 
equal  right  of  existence,  and  from  the  operation  of  which  necessarily 
there  is  more  or  less  a  pollution  of  the  waters  of  the  streams.  To  stop 
the  operation  of  these  legitimate  enterprises  is  a  serious  question, 
and  one  which  might  affect  the  welfare  and  prosperity  of  an  entire 
State.  Therefore,  when  an  injunction  is  sought,  which  may  have  the 
effect  of  stopping  the  operations  of  large  and  expensive  works  which 
cause  the  waters  to  be  polluted,  it  must  clearly  appear  that  a  real, 
material,  and  substantial  injury  is  being  caused  the  prior  appro- 
priator  by  such  operations,  that  the  remedy  at  law  is  entirely  inade- 
quate, and  that  he  wiU  suffer  irreparable  injury  from  the  continu- 
ance of  such  pollution.12 

§  1142.  Remedies  for  injuries  from  pollution. — In  cases  of  pri- 
vate nuisances  from  the  pollution  of  waters,  or  where  the  rights  of 
certain  individuals  alone  are  affected,  there  are  two  principal  reme- 
dies through  the  courts  which  are  open  to  the  injured  party,  and 
these  are :  First,  an  action  for  an  injunction  against  the  continuance 
of  the  injuries  ;i  and,  second,  an  action  for  damages  for  past  in- 
juries.2  And  although  one  form  of  these  actions  appeals  to  the 
equity  side  of  the  court  and  the  other  to  the  law,  where  there  are  the 
proper  parties,  both  of  these  remedies  may  be  granted  in  the  same 
action,  as  in  the  case  of  other  actions  for  the  protection  of  and  dam- 

ferenoe,  so  long  as  they  do  no  sub-  100  Pae.  Rep.  465;  People  v.  Rogers, 
stantial  damage,  but  to  permit  a  sub-  12  Colo.  278,  20  Pae.  Rep.  702;  Mc- 
sequent  appropriator  to  so  pollute  or  Cauley  r.  MoKeig,  8  Mont.  389,  21 
burden  the  stream  with  debris  as  sub-  Pae.  Rep.  22,  16  Morr.  Min.  Rep.  1. 
stantiaUy  to  render  it  less  available  13  For  injunctions  against  pollu- 
te the  prior  appropriator  causes  him  tion,  see  Sees.  1142,  1143. 
to  lose  the  rights  he  gained  by  ap-  i  For  injunctions  against  pollution, 
propriatiou  as  readily  as  would  be  the  see  See.  1143. 

diversion  of  a  portion  of  the  water  2  For    damages    for    pollution,  see 

which     he     appropriated."       Arizona  See.  1144. 
Copper  Co.  v.  Gillespie,  12  Ariz.  IflO, 
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ages  to  water  rights,  discussed  in  previous  portions  of  this  work.^ 
Where  both  remedies  are  prayed  for,  the  question  as  to  whether  or 
not  the  injunction  should  be  granted  is  for  the  court  to  decide ;  but 
the  questions  as  to  whether  damages  should  be  awarded  and  the 
measure  of  damages  should  be  submitted  to  a  jury,  unless  the  trial 
by  jury  is  waived.* 

Upon  the  subject  of  parties  to  these  actions,  the  same  rules  are 
followed  as  in  other  actions  for*he  injury  to  or  the  protection  of 
water  rights,  and  later  discussed.^  Where  the  action  is  for  an 
injunction  only,  if  several  persons  are  similarly  affected,  they  may 
join  as  parties  plaintiff  in  one  action.^  So,  also,  may  a  single  action 
be  maintained  against  several  persons  as  parties  defendant,  for  the 
maintenance  of  a  common  nuisance  in  the  pollution  of  the  waters  of 
a  stream,  although  it  was  the  result  of  their  individual  actsJ  But  in 
actions  for  damages,  several  persons  can  not  be  joined  as  parties 
plaintiff  or  defendant,  unless  as  plaintiffs  they  have  some  joint  in- 
terest or  as  defendants  they  were  joint  and  not  several  tort  feasors.^ 

In  actions  for  the  abatement  of  public  nuisances  for  the  pollution 
of  the  waters  of  streams,  such  an  action  must  be  brought  by  the 
State,  or  by  some  political  division  thereof,  or  by  some  public 
official  designated  by  the  statute".  A  private  person  can  not  main- 
tain an  action  to  abate  a  public  nuisance,  unless  it  is  specially  in- 
jurious to  him,  in  which  case  such  special  injuries  must  be  alleged 

3  For  injunctions  and  damages  in  Stocker  v.  Kirtley,  6  Idaho  795,  59 
the  same  action,  see  Sees.  1536,  1599.      Pac.   Eep.   891. 

See,    also,    Chessman    v.    Hale,    31         ^  ^t  parties  to  actions,  see  Chaps. 

Mont.  577,  79  Pac.  Eep.  254,  68  L.  B.  78,  81. 

A.   410;    Watterson  v.    Saldunbehere,  6  Strobel  v.  Kerr  Salt  Co.,  164  N. 

101  Cal.  107,  35  Pac.  Eep.  432;  North  ^-  ^'^^'  ^^  ^-  ^-  ^^p.  142,  51  L.  E.  A. 

Point   etc.   Co.   v.   Utah   etc.   Co.,    16  ^^^'   ^^  ^'"-  ^t-  Eep.  643,  21  Morr. 

Utah  246,  52  Pac.  Sep.  168,  40  L.  R.  ^'''-  ^^p.  38. 

A     OCT     at    A        Qi    T>         en^      rj  ''  Woodruff  V.  North  Bloomfield  etc. 

A.    851,   67   Am.    St.   Eep.    607;    Id.,  „       -,„   -r,  ■,    -r^        „,.„„  „„„ 

„„■.-,■.,      -^r,      „„     ^         ^  „  Co.,   16   Fed.  Eep.  25,   8   Sawy.   628; 

23    Utah     199,     63     Pac.     Eep.    812;  t     r         j      *       ,;  t  ^i 

'  ^  '  Lockwood    etc.    Co.    v.   Lawrence,    77 

Humphreys  etc.  Co.  v.  Frank,  46  Colo,  jj^   277,  52  Am.  Eep.  763. 
524,  105  Pae.  Eep.  1093;  Watson  v.  g  p^^  the  parties  in  action  for  dam- 

Colusa-Parrot  etc.  Co.,  31  Mont.  513,  ages,  see  Chap.  83. 
79  Pac.  Eep.  14.  gee,  also,  Watson  v.  Colusa-Parrot 

4  Chessman  v.  Hale,  31  Mont.  577,  etc.  Co.,  31  Mont.  513,  79  Pac.  Eep. 
79  Pac.  Eep.  254,  68  L.  E.  A.  410;  14;  Miller  v.  Highland  D.  Co.,  87  Cal. 
North  Point  etc.  Cq.  v.  Utah  etc.  Co.,  430,  25  Pac.  Eep.  550,  22  Am.  St. 
23    Utah    199,    63    Pac.    Eep.    812 ;  Eep.   254. 


EEMEDIE8— INJUNCTIONS.  2075 

and  proven.9  To  authorize  a  private  person  to  maintain  an  action 
to  abate  a  public  nuisance,  he  must  show  a  special  injury  different 
in  kind,  and  not  merely  in  degree,  from  that  suffered  by  the  public 
generally.  1° 

In  Colorado,  where  under  the  constitution,  the  Supreme  Court 
will  assume  original  jurisdiction  in  actions  to  abate  public  nuisances, 
it  is  held  that  it  will  do  so  only  in  cases  of  public  character ;  and  that 
it  will  not  assume  jurisdiction  of  a  case,  where  it  does  not  involve  the 
interest  of  the  State  at  large,  except  incidentally,  or  affect  in  any 
manner  its  sovereignty,  or  the  liberty  of  its  citizens.  ^^ 

Where  the  action  is  between  two  States,  the  Supreme  Court  of  the 
United  States  will  assume  original  jurisdiction  to  hear  and  deter- 
mine such  case.  12 

§  1143.  Remedies — Injunctions. — A  riparian  proprietor  or  an 
appropriator  whose  right  to  the  use  and  enjoyment  of  the  waters  of  a 
stream  have  been  invaded  by  the  pollution  thereof  by  another,  if  the 
facts  warrant  it,  will  be  granted  an  injunction  in  a  proper  action 
brought  for  that  purpose.  As  far  as  the  procedure  is  concerned,  it 
does  not  differ  from  that  in  actions  brought  to  enjoin  other  invasions 
against  a  water  right,  discussed  in  other  sections  of  this  work,^  or, 
in  fact,  from  that  in  actions  brought  to  enjoin  an  invasion  of  rights 
other  than  water  rights.  Before  the  injunction  will  be  granted  to 
permanently  restrain  the  acts  causing  the  pollution  of  the  waters,  it 
must  be  shown  by  the  party  seeking  such  relief  that  all  the  essential 
facts  exist,  which  are  necessary  to  confer  jurisdiction  upon  a  court 
of  equity  for  this  purpose.  It  must  be  shown  that  the  acts  causing 
the  injury  are  a  real,  material,  and  substantial  invasion  of  the 

8  Spring  Valley  Waterworks  v.  Pi-  208,  45  L.  Ed.  497,  21  Sup.  Ct.  Eep. 

field,  136  Cal.  14,  68  Pae.  Bep.  108.  331;    Id.,  200   U.   S.  496,   50  L.  Ed. 

10  Arizona  Copper  Co.  v.  Gillespie,  572,  26  Sup.  Ct.  Bep.  286,  202  U.  S. 
12  Ariz.  190,  100  Pae.  Bep.  465.  598,  50  L.  Ed.  1160,  26  Sup.  Ct.  Eep. 

See,  also,  Georgetown  v.  Alexandria  713,  the  Court  in  the  latter  decision 
Canal  Co.,  12  Pet.  91  (XJ.  S.),  9  L.  saying:  "Whatever  differences  of 
Ed.  1012;  Mississippi  etc.  R.  Co.  v.  opinion  there  may  be  upon  matters 
Ward,  2  Black.  485,  17  L.  Ed.  311;  of  detail,  the  jurisdiction  and  author- 
Wesson  V.  Washburn  Iron  Co.,  13  ity  of  this  Court  to  deal  with  such 
Allen    (Mass.)    95,   90  Am.  Dec.   181.  a  case  as  that  is  not  open  to  doubt." 

11  People  V.   Eogers,   12   Colo.   278,  i  See  Chap.  81. 

20  Pae.  Rep.  702.  See,  also,  for  actions  to  abate  nui- 

12  Missouri   v.    Illinois,    180    U.    S.     sances,  Chap.  81. 
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plaintiff's  rights,^  that  the  injuries  are  likely  to  continue  unless 
restrained,^  that  such  injuries  are  in  their  nature  irreparable,*  and 
that  there  is  no  adequate  remedy  at  law.^    A  material  injury  which 


2  Equity  will  refuse  to  grant  the  in- 
junction if  the  injury  is  merely  nomi- 
nal. MeCauley  v.  MeKeig,  8  Mont. 
389,  21  Pac.  Eep.  22,  16  Morr.  Min.^ 
Rep.  1;  Atchison  v.  Peterson,  1  Mont. 
561;  affirmed,  87  U.  S.  20  Wall.  507, 
22  L.  Ed.  414,  1  Morr.  Min.  Eep.  583; 
Carson  v.  Hayes,  39  Ore.  97,  65  Pac. 
Eep.  814;  Bowen  v.  Wendt,  103  Gal. 
236,  37  Pac.  Eep.  149;  Yuba  County 
V.  Cloke,  79  Cal.  239,  21  Pac.  Eep. 
740. 

Mere  apprehension  of  injury,  with- 
out estSblishing  with  reasonable  cer- 
tainty that  such  injury  will  result,  is 
not  sufBcient  to  sustain  an  action  for 
an  injunction.  Cushman.  v.  Highland 
D.  Co.,  3  Colo.  App.  437,  83  Pae.  Eep. 
344;  Hutchinson  v.  Delano,  46  Kan. 
345,  26  Pac.  Eep.  740. 

See,  also.  Chap.  81. 

SStrobel  v.  Kerr  Salt  Co.,  164  N. 
Y.  303,  58  N.  E.  Eep.  142,  51  L.  E. 
A.  687,  79  Am.  St.  Eep.  643,  21  Morr. 
Min.  Rep.  38. 

4  See  Chap.  81. 

See,  also,  Hobbs  v.  Amador  etc. 
Co.,  66  Cal.  161,  4  Pac.  Rep.  1147; 
Brown  v.  Gold  Coin  M.  Co.,  48  Ore. 
277,  86  Pac.  Eep.  361;  Hill  v.  Stan- 
dard M.  Co.,  12  Idaho  223,  85  Pae. 
Rep.  907;  Crane  v.  Winsor,  2  Utah 
348. 

3  See  Chap.  81. 

See,  also.  Woodruff  v.  North  Bloom- 
field  etc.  Co.,  18  Fed.  Eep.  753,  9 
Sawy.  441;  United  States  v.  North 
Bloomfield  etc.  Co.,  81  Fed.  Eep.  243; 
Id.,  88  Fed.  Eep.  64;  In  re  North 
Bloomfield  etc.  Co.,  27  Fed.  Eep.  795, 
11  Sawy.  590;  Levaroni  v.  Miller,  34 
Cal.  231,  91  Am.  Dec.  692,  12  Morr. 
Min.  Eep.  232;  McLaughlin  v.  Del 
Ee,  71  Cal.   230,   16  Pae.  Eep.   881; 


Suffolk  etc.  Co.  V.  San  Miguel  etc.  Co., 
9  Colo.  App.  407,  48  Pac.  Eep.  828; 
Barton  v.  Union  Cattle  Co;,  28  Neb. 
350,  44  N.  W.  Eep.  454,  7  L.  E.  A. 
457,  26  Am.  St.  Eep.  340;  Sierra 
County  V.  Butler,  136  Cal.  547,  69  Pac. 
Eep.  418 ;  Yuba  County  v.  Kate  Hayes 
M.  Co.,  144  Cal.  360,  74  Pac.  Eep. 
1049;  McCarthy  v.  Gaston  Eidge  etc. 
Co.,  144  Cal.  542,  78  Pac.  Eep.  7; 
Logan  V.  Driscoll,  19  Cal.  623,  81 
Am.  Dec.  90,  6  Morr.  Min.  Eep.  172; 
People  V.  Gold  Eun  etc.  Co.,  66  Cal. 
138,  4  Pac.  Rep.  1152,  56  Am.  Rep. 
80;  Montana  etc.  Co.  v.  Gehring,  75 
Fed.  Eep.  384,  21  C.  C.  A.  414,  44 
U.  S.  App.  629;  Eobinson  v.  Black 
Diamond  Coal  Co.,  57  Cal.  412,  40 
Am.  Eep.  118;  People  v.  San  Luis 
Obispo,  116  Cal.  617,  48  Pac.  Rep. 
723;  Peterson  v.  Santa  Rosa,  119  Cal. 
387,  51  Pac.  Eep.  557;  Chessman  v. 
Hale,  31  Mont.  577,  79  Pac.  Eep.  254, 
68  L.  E.  A.  410;  Arizona  Copper  Co. 
V.  Gillespie,  12  Ariz.  190,  100  Pae. 
Rep.  465 ;  People  v.  Truckee  Lum.  Co., 
116  Cal.  397,  48  Pac.  Eep.  374,  39 
L.  E.  A.  581,  58  Am.  St.  Eep.  183; 
Salstrom  v.  Orleans  Min.  Co.,  153  Cal. 
551,  96  Pac.  Rep.  292 ;  Hobbs  v.  Ama- 
dor etc.  Co.,  66  Cal.  161,  4  Pac.  Rep. 
1147;  Miller  v.  Highland  Ditch  Co., 
87  Cal.  430,  25  Pac.  Rep.  550,  22  Am.  , 
St.  Eep.  254;  Yuba  County  v.  Cloke, 
79  Cal.  239,  21  Pae.  Eep.  740; 
Humphreys'  Tunnel  Go.  v.  Frank,  46 
Colo.  524,  105  Pac.  Eep.  1093;  Car- 
son V.  Hayes,  39  Ore.  97,  65  Pac. 
Eep.  814;  Golden  Gate  Hy.  M. 
Co.  V.  Yuba  County,  65  Cal.  187,  3 
Pac.  Eep.  628;  Eureka  Lake  etc.  Co. 
V.  Superior  Court,  66  Cal.  311,  56  Pac. 
Eep.  490;  affirmed,  116  U.  S.  410,  29 
L.  Ed.  671,  6  Sup.  Ct.  Eep.  429. 
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necessarily  results  to  the  one  entitled  to  the  use  of  the  water  from 
the  conduct  of  the  business  of  another  whereby  the  pollution  is 
caused  will  be  enjoined  by  a  court  of  equity  on  account  of  the  inade- 
quacy of  the  remedy  at  law  and  also'  in  order  to  prevent  a  multi- 
plicity of  suits.^  A  ipreliminary  injunction  may  be  granted  in  a 
proper  case,  even  without  notice.  But,  as  in  other  cases,  in  order  for 
such  a  peremptory  writ  to  issue,  a  clear  showing  must  be  made  that 
there  is.  an  urgent  necessity  for  the  same  J  An  injunction  will  also 
be  granted  not  only  where  there  is  a  pollution  of  the  quality  of  the 
water  as  a  fluid  by  discharging  some  deleterious  substance  therein, 
but  also  where  the  bed  ^f  the  stream  is  filled  up  by  dumping  material 
in  it  and  thereby  causing  it  to  overflow,^  so  that  the  lands  of  the 
plaintiff  are  injured  thereby,  or  where  the  plaintiff  is  prevented 
from  getting  the  quantity  of  water  to  which  he  is  entitled.^  As  the 
converse  of  the  right  of  injunction  against  the  pollution  of  streams, 
the  Oregon  Court  held  that  where  a  dam  erected  by  a  lower  riparian 
proprietor  backed  the  water  and  the  debris  up  on  the  mining  ground 
of  the  upper  proprietor,  who  possessed  the  superior  right  to  the  use 
of  the  water,  and  prevented  the  upper  proprietor  from  discharging 
the  debris  from  his  mine  into  the  stream,  and  thereby  interfered 
with  the  operation  of  the  mine,  the  upper  proprietor  was  entitled  to 
have  the  maintenance  of  the  dam  enjoined,  so  as  to  permit  his  use 
of  the  stream  for  that  purpose.i° 
As  was  held  in  a  late  Idaho  case,ii  the  rule  that  "every  person 

6Strobel  v.  Keir  Salt  Co.,  164  N.  8  Hill    v.    Standard    Min.   Co.,   12 

T.  303,  58  N.  E.  Eep.  142,  51  L.  K.  Idaho  223,  85  Pac.  Rep.  907;   Sutter 

A.  687,  79  Am.  St.  Eep.  643,  21  Morr.  County  v.   Nichols,   152   Cal.   688,   93 

Min.  Eep.  38 ;  Jessup  etc.  Co.  v.  Ford,  Pac.   Eep.   872,   15  L.  E.   A.,   N.   S., 

6  Del.  Ch.  52,  33  Atl.  Eep.  618;  Har-  616. 

ris    V.    Mackintosh,   133    Mass.   228;  •    9  Hill  v.   Smith,   27   Cal.   476;    Id., 

Peterson  v.  Santa  Rosa,  119  Cal.  387,  32  Cal.  166,  4  Morr.  Min.  Eep.  597; 

51  Pac.  Rep.  557.  Phoenix  W.  Co.  v.   Fletcher,   23   Cal. 

7  For    preliminary   injunctions,    see  482,  15  Morr.  Min.  Rep.  185. 
See.  1607.  lo  Kane  v.  Littlefield,  44  Ore.  299, 

See,  also,  Eureka  Lake  etc.  Co.  v.  86  Pac.  Eep.  544. 
Tuba  County  Supr.  Ct.,  66  Cal.  311,         See,  also.  Turner  v.  Locy,  37  Ore. 

5  Pac.  Rep.  490;  affirmed,  116  TJ.  S.  158,  61  Pae.  Rep.  342. 
410,  29  L.  Ed.  671,  6  Sup.  Ct.  Eep.  n  City    of    Bellevue    v.    Daly,    14 

429;    Golden   Gate   etc.   Co.   v.   Yuba  Idaho  545,  94  Pae.  Eep.  1036,  15  L. 

County  Supr.  Ct.,  65  Cal.  187,  3  Pae.  E.  A.,  N.  8.,  992, 
Rep.  628;   Hobbs  v.  Amador  etc.  Co., 
66  Cal.  161,  4  Pae.  Eep.  1147. 
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shall  so  use  and  enjoy  his  own  property,  however  absolute  and  un- 
qualified his  title,  that  his  use  of  it  shall  not  be  injurious  to  the 
equal  enjoylnent  of  others  having  an  equal  right  to  the  enjoyment 
of  their  property,  nor  injurious  to  the  rights  of  the  public,"  ^^  must 
be  considered  and  applied  in  the  light  of  that  other  principle,  "that 
every  man  has  a  right  to  the  natural  use  and  enjoyment  of  his  own 
property,  and  if  while  lawfully  in  such  use  and  enjoyment,  without 
negligence  or  malice  on  his  part,*  an  unavoidable  loss  occurs  to  his 
neighbor,  it  is  damnum  absque  injuria,  for  the  rightful  use  of  one 's 
land  may  cause  damage  to  another  without  any  legal  wrong. ' '  ^^ 
Therefore,  it  is  held  that  the  fact  that  a  municipality  uses  water  that 
it  conveys  to  the  place  of  use  through  a  ditch  that  runs  across  the 
field  of  another  does  not  of  itself  entitle  the  municipality  to  main- 
tain an  action  against  the  owner  of  the  land  for  a  perpetual  injunc- 
tion restraining  him  from  allowing  his  cattle  to  feed  and  graze  in 
the  field  along  the  banks  of  the  ditch,  and  to  cross  over  the  same 
or  wade  through  the  waters  thereof,  but  that  the  primary  duty  of 
protecting  the  waters  from  contamination  was  upon  the  city.^* 

In  general,  we  will  add  that  as  to  whether  or  not  an  injunction 
will  be  granted  against  the  contamination  or  pollution  of  the  waters 
of  a  stream  should  depend  upon  the  real  equities,  as  shown  by  the 
facts  and  circumstances  of  each  particular  case.  The  court  should 
consider  the  rights  of  the  respective  parties,  the  use  for  which,  the 
party  asking  for  the  injunction  is  making  of  the  water,  the  nature 
of  the  pollution,  the  injurious  effect  which  it  has  upon  the  rights  of 
the  plaintiff,  the  continuing  nature  and  extent  of  the  injury,  and  the 
means  available  for  its  correction.  ^^    And  in  the  decree  of  injunc- 

12  People  T.  Truckee  Lumber  Cq.,  160,  47  N.  B.  Eep.  671,  41  L.  E.  A. 
116   Cal.   397,   48  Pae.  Eep.   374,  39'     737. 

L.  E.  A.  581,  58  Am.   St.  Eep.   183;  14  City    of    Bellevue    v.    Daly,    14 

State   V.   Eoberts,   59   N.   H.   256,   47  Idaho  545,  94  Pac.  Eep.  1036,  15  L. 

Am.  Eep.  199;  Kinnaird  v.  Standard  E.  A.,   N.   S.,   992. 

Oil  Co.,  89  Ky.  468,   12   S.  W.  Eep.  15  Whether  in  such  case  relief  may 

937,  7  L.  E.  A.  451,  25  Am.  St.  Eep.  be   had   by   injunction   depends   upon 

545,  11  Ky.  Law.  Eep.  696;   Gilmore  the  equities  of  the  case,  in  view  of 

V.  Eoyal  Salt  Co.,  84  Kan.  729,  115  the     practical     consequences     of     the 

Pac.  Eep.  541,  34  L.  E.  A.,  N.  S.,  48.  wrong  and  the  means  available  for  its 

13  Beach  on  Injunctions,  Sec.  1112,  correction.  Gilmore  T.  Eoyal  Salt  Co., 
note  1;  Barnard  v.  Shirley,  135  Ind.  84  Kan.  729,  115  Pac.  Eep.  541, 
547,  34  N.  E.  Eep.  600,  35  N.  E.  Eep.  34  L.  E.  A.,  N.  S.,  48. 

117,  24  L.  E.  A,  568;  Id.,  151  Ind.         "In  short,  each  case  must  be  gov- 
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tion,  no  greater  relief  will  be  granted  than  is  necessary  to  put  an 
end  to  the  pollution  of  the  water,  and  to  restore  the  rights  of  the 
plaintiff.  The  conducting  of  a  legitimate  business  will  not  be  en- 
joined, and  only  the  acts  causing  the  pollution,  i®  It  therefore  fol- 
lows that  the  defendant  may  take  such  steps  as  he  may  see  fit  to 
stop  the  pollution,  and  still  continue  his  business.  ^'^  Again,  under 
the  same  rule,  a  riparian  owner  can  not  be  enjoined  from  felling 
trees  upon  his  own  lands  into  a  stream,  on  the  ground  that  the 
water  is  rendered  unfit  for  domestic  use  by  an  owner  lower  down 
the  stream,  where  it  does  not  appear  that  the  quality  of  the  water 
was  materially  affected.  ^^  But  the  connection  of  a  sewer  under- 
draining  a  cemetery  into  a  stream  of  water  which  is  used  for  do- 


erned  by  the  circumstances  that  sur- 
round it,  and  by  relative  equities." 
Peterson  v.  Santa  Eosa,  119  Cal.  387, 
51  Pac.  Rep.  557. 

See,  also,  Hill  v.  Smith,  27  Cal. 
476;  Id.,  32  Cal.  166,  4  Morr.  Min. 
Bep.  597;  Atchison  v.  Peterson,  1 
Mont.  561;  Id.,  87  U.  S.  20  Wall. 
507,  22  L.  Ed.  414,  1  Morr.  Min. 
Rep.  583. 

16  Schumacher  v.  Shawhan,  93  Mo. 
App.  573,  67  S.  W.  Rep.  717;  Spence 
V.  McDonough,  77  Iowa  460,  42  N.  W. 
Rep.  371. 

17  Arizona  Copper  Co.  v.  Gillespie, 
12  Ariz.  190,  100  Pac.  Rep.  465, 
where  it  was  said:  "We  think,  to 
enable  the  mining  company  to  take 
advantage  of  any  efforts  it  may  make 
in  this  direction,  it  should  be  left  to 
the  discretion  of  the  trial  Court  here- 
after, upon  a  proper  showing  made  to 
it  temporarily,  to  modify  the  injunc- 
tion so  as  to  permit  of  reasonable  ex- 
periments being  made  to  ascertain  the 
probability  of  successfully  erecting 
and  maintaining  settling  basins  to 
eflfectually  dispose  of  the  tailings  and 
slimes  without  detriment  to  the  lands 
lying  under  the  canals,  and  with  au- 


thority in  the  District  Court  like- 
wise permanently  to  enforce  or  modify 
the  injunction  in  accordance  with  the 
conditions  as  they  shall  be  found 
to  be." 

See,  also.  Brown  v.  Gold  Coin  etc. 
Co.,  48  Ore.  277,  86  Pac.  Rep.  361; 
Humphreys  Tunnel  Co.  v.  Prank,  46 
Colo.  524,  105  Pac.  Rep.  1093. 

isPisher  v.  Peige,  137  Cal.  39,  69 
Pac.  Rep.  618,  59  L.  R.  A.  333,  92 
Am.  St.  Rep.  77,  where  it  is  said: 
"No  doubt  the  defendants  could  be 
enjoined  from  feUing  trees  into  the 
stream,  if  thereby  the  water  was  made 
unfit  for  domestic  use;  but  on  that 
subject  the  findings  should,  we  think, 
be  more  certain  and  specific.  It  does 
not  fully  appear 'that  the  injury  thus 
done  to  the  quality  of  the  water  was 
material;  and  the  finding  as  to  that 
matter  is  rather  inconsistent  with  the 
other  finding  that  all  the  damage  done 
by  all  of  the  alleged  acts  of  defend- 
ants amounted  to  only  1  cent.  If 
there  be  another  trial,  there  should 
be  a  fuller  finding  on  the  subject." 

See,  also.  City  of  Aberdeen  v.  Lytle 
etc.  Co.,  58  Wash.  368,  108  Pac.  Rep. 
945. 
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mestic  purposes,  watering  animals,  making  ice  for  domestic  use,  is 
held  to  be  a  nuisance  and  may  be  enjoined.^® 


§  1144.    Remedies — Actions  for  damages — Measure  of  damage& 

— As  is  the  case  of  other  injuries  to  water  rights,  the  party  who  has 
been  injured  by  the  pollution  of  water  to  which  he  is  entitled  to  the 
use,  in  an  action  at  law,  may  recover  damages  for  past  actual  in- 
!  juries  and  that,  too,  regardless%)f  the  fact  as  to  whether  he  claims 
!  the  use  of  the  water  as  a  riparian  proprietor  or  as  an  appropriator.i 
The  mode  of  procedure  in  actions  for  damages  resulting  from  the 
pollution  of  waters  does  not  differ  from  other  actions  for  damages 
to  injuries  to  water  rights,^  or,  in  fact,  to  other  rights.  A  com- 
plaint that  states  fully  and  concisely  the  nature  of  the  damage,  the 
amount,  and  that  it  was  caused  by  the  unlawful,  wrongful,  and  neg- 
ligent acts  of  the  defendant,  and  specifying  such  acts,  states  a  cause 
of  action.3  As  a  general  rule,  however,  in  such  actions  it  is  not 
necessary  to  set  forth  any  act  of  negligence  upon  the  part  of  the 
defendant,  which  caused  the  injury.  The  injury  itself  and  that  it 
was  caused  by  the  acts  of  the  defendant  are  all  that  is  necessary  for 
the  plaintiff  to  allege  or  prove.* 


19  Barrett  v.  Mt.  Greenwood  Ceme- 
tery Assn.,  159  ni.  385,  42  N.  E. 
Eep.  891,  31  L.  E.  A.  109,  50  Am. 
St.  Eep.  168;  Elliott  v.  Ferguson,  — 

Tex.  Civ.  App.  ,  103  S.  W.  Eep. 

453. 

1  Eor  actions  for  damages  for  in- 
juries to  water  rights,  ■see  Chap.  83. 

See,  also,  Hill  v.  Standard  M.  Co., 
12  Idaho  223,  85  Pae.  Eep.  907;  Dur- 
fee  V.  Granite  etc.  Co.,  13  Mont.  181, 
33  Pae.  Eep.  3;  Montana  etc.  Co.  v. 
Gehring,  75  Fed.  Eep.  384,  21  C.  C. 
A.  414,  44  U.  S.  App.  629;  "Watson 
vi  Colusa-Parrot  etc.  Co.,  31  Mont. 
5l!jp,  79  Pae.  Eep.  14;  Chessman  v. 
HWe„  31  Mont.  577,  79  Pae.  Eep.  254, 
68!  L.  E.  A.  410;  McLaughlin  v.  Del 
Eej^  71  Cal.  230,  36  Pao.  Eep.  881; 
Fitjzpatriek  v.  Montgomery,  20  Mont. 
ISl,  50  Pae.  Eep.  416,  63  Am.  St. 
Ee|).  622;  Long  v.  City  of  Emporia, 
59  Kan.  46,  51  Pae.  Eep.  897;  Stocker 


V.  Kirtley,  6  Idaho  795,  59  Pae.  Eep. 
891. 

Where  the  evidence  upon  the  ques- 
tion of  damages  is  meager  and  incon- 
clusive, no  damages  can  be  recovered. 
Branstetter  v.  Williams,  6  Idaho  574, 
57  Pae.  Eep.  433. 

Damage  to  a  riparian  proprietor  by 
the  pollution  of  a  stream  is  not  dis- 
tinguishable in  results  from  an  ap- 
propriation, as  he  has  a  property 
right  in  the  water.  Eudolph  v.  Penn- 
sylvania etc.  E.  Co.,  186  Pa.  541,  40 
Atl.  Eep.  1083,  47  L.  E.  A.  782. 

2^or  actions  for  damages  for  in- 
juries to  water  rights,  see  Chap.  83. 

3  Hill  V.  Standard  M.  Co.,  12  Idaho 
223,  85  Pae.  Eep.  907. 

4  Hill  V.  Standard  M.  Co.,  12  Idaho 
223,  85  Pae.  Eep.  907. 

"However  cautiously  or  carefully 
the  miner  works  is  of  no  consequence, 
for,  if  his  work  in  fact  injures  an- 


EEMEDIES— pAMAGES. 


2081 


Where  the  plaintiff  is  entitled  to  recover  at  all,  as  in  otner  actions 
for  damages,  he  may  recover  for  all  injuries  which  were  the  direct 
and  proximate  result  of  the  unlawful  acts  of  the  defendant  in  pol- 
luting the  water.5  "Where  there  is  a  total  destruction  of  the  value 
of  land  or  other  property,  a.  recovery  may  be  had  for  the  full  value 
of  such  property  before  the  injury.®  Where  there  is  a  permanent 
injury  to  land,  the  measure  of  the  damages  is  the  difference  between 
the  value  of  the  land  immediately  prior  to  the  injury  and  its  value 
immediately  after  the  injury.  And  the  recovery  of  such  damages 
for  a  total  and  permanent  injury  to  land  includes  all  injuries — past, 
present,  and  future.'^  But  where  the  injury  is  but  temporary,  as  for 
example  for  the  destruction  of  crops  for  a  certain  year,  the  plaintiff 
is  entitled  to  recover  all  damages  which  were  the  natural,  obvious, 
and  proximate  consequence  and  result  of.  the  acts  complained  of.^ 


other,  he  is  none  the  less  liable."     2 
Lindley  on  Mines,  See.  843. 

See,  also,  Carson  v.  Hayes,  39  Ore. 
97,  65  Pac.  Eep.  814. 

5  Pot,  measure  of  damages  for  in- 
juries to  water  rights,  see  Sees.  1697- 
1701. 

6  Where  property  is  entirely  de- 
stroyed and  rendered  valueless  for  any 
purpose,  plaintiff  may  sue  to  recover 
the  value  of  the  property  in  damages. 
HiU  V.  Standard  M.  Co.,  12  Idaho  223, 
85  Pac.  Eep.  907. 

See,  also,  Paris  v.  AUred,  17  Tex. 
Civ.  App.  125,  48  S.  W.  Eep.  62. 

1  The  measure  of  damages  for,  per- 
manent injury  to  land, '  resulting  from 
the  poisoning  of  the  waters  of  a 
stream,  is  the  flifference  between  the 
value  of  the  land  prior  to  the  injury 
and  its  value  after  the  injury.  Wat- 
son V.  Colusa-Parrot  etc.  Co.,  31  Mont. 
513,  79  Pac.  Eep.  14. 

"The  difference  between  the  value 
of  the  land  with  and  without  the  per- 
manent injury  is  recoverable."  Drake 
V.  Lady  Ensley  Coal  etc.  Co.,  102  Ala. 
501,  14  So.  Eep.  749,  24  L.  K.  A. 
64,  48  Am.  St.  Bep.  77. 

See,  also,  Paris  v.  Allred,  17  Tex. 

131— Kin.  on  Irr. 


Civ.    App.    125,   43    S.   W.   Eep.    62; 

TTnscheid  v.   San  Antonio,  Tex. 

Civ.  App.  ,  69  S.  W.  Eep.  496. 

8  For  the  measure  of  damages  for 
the  loss  of  crops,  see  Chap.  83. 

So,  in  an  action  for  the  loss  of  wa- 
ter by  the  pollution  of  the  water  in 
a  canal,  it  was  held  that  the  proper 
measure  of  damages  was  what  the 
water  was  worth  in  the  market  for  ir- 
rigation purposes.  North  Point  etc. 
Co.  V.  Utah  etc.  Co.,  23  Utah  199,  63 
Pac.  Eep.  812. 

So,  where  the  injury  can  be  re- 
paired by  the  removal  of  the  debris, 
the  measure  of  damages  is  the  cost 
of  its  removal  up  to  the  value  of  the 
entire  property,  which  it  can  not  ex- 
ceed. Stevenson  v.  Ebervale  Coal  Co., 
201  Pa.  112,  50  Atl.  Eep.  818,  88  Am. 
St.  Eep.  805;  Id.,  203  Pa.  316,  52  Atl. 
Eep.  201. 

See,  also,  Seely  v.  Alden,  61  Pa. 
302,  100  Am.  Dec.  642 ;  Mineral  Wells 
V.  Eussell,  30  Tex.  Civ.  App.  232,  70 
S.  W.  Eep.  453 ;  Hollenbeck  v.  Marion, 
116  Iowa  69,  89  N.  W.  Eep.  310; 
Schoen  v.  Kansas  City,  65  Mo.  App, 
134, 
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"Where  in  such  a  case  the  injury  is  to  the  land,  hut  is  temporary,  a 
common  method  is  to  assess  the  damages  according  to  the  deprecia^ 
tion  of  the  rental  value  of  the  property  from  that  before  the  injury 
was  committed.^ 

In  a  late  case  in  California,io  where  there  was  a  partial  injury  to 
land  and  a  total  destruction  of  growing  crops,  it  was  said:  "The 
true  rule  as  to  the  measure  of  damages  in  the  case  at  bar  was  this : 
Plaintiffs  were  first  entitled  t*  the  value  of  the  growing  crop  de- 
stroyed. As  to  the  land  available  exclusively  for  mining  purposes, 
if  the  cost  of  repairing  the  injury  by  removing  the  debris  deposited 
by  defendant  would  amount  to  less  than  the  value  of  the  property 
as  it  was  prior  to  the  injury,  such  cost  would  be  the  proper  measure 
of  damage ;  but,  if  such  cost  of  repair  or  of  restoration  would  exceed 
such  value,  then  the  value  of  the  property  would  be  the  proper 
measure." 

Where  a  permanent  injury  to  land  for  agricultural  purposes  does 
not  immediately  result  from  the  acts  complained  of,  but  several 
years  elapse  before  the  injury  is  completed,  the  plaintiff  is  entitled 
to  damages  for  the  yearly  injury  to  his  crops,  caused  by  the  con- 
tinuing nuisance,  until  the  completion  of  the  total  and  permanent 
injury,  but  no  damages  can  be  allowed  for  injury  to  crops  after  that 
time,  as  they  are  all  included  in  such  permanent  injuries.ii  Again, 
damages  resulting  from  the  pollution  of  a  stream,  are  not  restricted 
to  the  mere  depreciation  of  property,  but  may  also  include  the  ex- 
pense caused  by  sickness  and  the  inconvenience  and  discomfort 
caused  to  the  plaintiff  and  his  family  by  the  emanation  of  noxious 
odors  from  the  polluted  water.  ^2 

9  Bennett  v.  Marion,  119  Iowa  473,  Hamilton,  100-  Ala.  252,  14  So.  Kep. 
93  N.  W.  Eep.  558.  167,  46   Am.  St.  Eep.   48;    Gulf  etc. 

10  Salstrom  v.  Orleans  etc.  Co.,  153  Co.  v.  Eeed,  .80  Tex.  363,  15  S.  W. 
Cal.  551,  96  Pae.  Kep.  292.  Eep.    1105,    26    Am.    St.    Eep.    749; 

11  Watson  V.  Colusa-Parrot  etc.  Co.,  Jacksonville  v.  Doan,  145  HI.  23,  33 
31  Mont.  513,  79  Pae.  Eep.   14.  N.  E.  Eep.  878;   Ferguson  v.  Firme- 

12  Weston  Paper  Co.  v.  Pope,  155  nich  Mfg.  Co.,  77  Iowa  576,  42  N.  W. 
Ind.  394, 57  N.  E.  Eep.  719,  56  L.  E.  A.  Eep.  448,  14  Am.  St.  Eep.  319. 
899;  Mansfield  v.  Hunt,  Ohio  C.  C.  Where,  from  the  nature  of  the  ac- 
488;  Baltimore  etc.  Co.  v.  Fifth  Bap-  tion,  the  law  furnishes  no  rule  for 
tist  Church,  108  U.  S.  317,  27  L.  Ed.  the  measurement  of  damages,  their 
739,  2  Sup.  Ct.  Eep.  719;  Threatt  v.  assessment  is  peculiarly  within  the 
Brewer  M.  Co.,  49  So.  Car.  95,  26  S.  province  of  the  jury,  or  of  the  Court, 
E.   Eep.   970;    Tennessee   etc.   Co.   v.  where  the  case  is  tried  without  a  jury. 
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§  1145.  Kemedies — Criminal  prosecution. — In  every  State  there 
are  penal  codes  against  the  pollution  of  waters,  where  such  acts 
constitute  a  public  offense  or  a  public  nuisance.  In  most  of  the 
States  it  is  made  a  felony,  punishable  in  the  penitentiary,  to  poison 
the  water  of  any  spring,  well,  or  reservoir.  For  lesser  offenses  it 
is  usually  made  a  misdemeanor,  punishable  either  by  confinement 
in  jail  or  by  fine,  or  both.  It  is  not  our  purpose  to  discuss  these 
statutory  laws  to  any  great  extent  in  this  work.  And  those  who 
wish  to  make  a  further  examination  of  the  same  will  find  about 
the  best  compilation  upon  the  subject  in  a  pamphlet  published  by 
the  Government,  entitled  "A  Review  of  the  Laws  Forbidding  Pol- 
lution of  Inland  Waters  in  the  United  States. ' '  ^ 

A  statute  prohibiting  the  pollution  of  waters  by  defining  what 
acts  shaU  constitute  the  same  and  fixing  the  penalty  therefor  must 
be  strictly  construed.  Therefore,  a  statute  which  prohibits  the  pol- 
lution by  placing  in  the  stream  any  dead  animal,  or  putrid,  nause- 
ous, or  offensive  substance,  is  held  not  to  apply  to  sawdust;  and 
if  the  statute  is  limited  to  streams  or  other  bodies  of  water  used  for 
domestic  purposes,  it  is  held  not  to  apply  to  other  streams,  the 
waters  of  which  are  not  used  for  those  purposes.^  And  where  the 
defendant  built  dams  across  bayous  on  his  land  for  irrigating  pur- 
poses, and  after  the  waters  which  had  risen  on  the  lands  of  others 
had  receded,  a  disagreeable  smell  arose,  it  was  held  that  no  criminal 
prosecution  would  lie  where  it  was  not  shown  that  there  was  the 
intent  upon  the  part  of  the  defendant  to  produce  such  smells.^ 
But  the  keeping  of  sheep  in  a  corral  on  the  banks  of  a  stream  from 
which  a  city's  water  supply  is  drawn,  and  thereby  polluting  the 
water,  is  a  misdemeanor  for  which  criminal  prosecution  will  lie.'* 
As  in  civil  cases,  there  must  be  proof  that  the  water  was  polluted 
before  a  conviction  can  be  maintained.  So,  where  the  waters  of 
a  lake  were  used  for  a  bathing  resort  by  the  defendant,  and  which 

Aldricli  V.  Palmer,  24  Cal.  513 ;  North  various    States    upon   the    subject    of 

Point   etc.   Co.   v.   Utah   etc.   Co.,   23  pollution,  Part  XIV. 

Utah  199,  63  Pac.  Bep.  812;  Kewanee  2  State  v.  Mitchell,  47  W.  Va.  789, 

V.  Guilfoil,  81  m.  App.  490;   Wood  35  So.  Bep.  845. 

on  Nuisance,  2d  Ed.,  Sec.  866.  3  Stacy  v.  State,  54  Tex.  Civ.  App. 

1  "Water-Supply  and  Irr.  Paper  No.  610,  114  S.  W.  Bep.  807,  12  L.  E.  A., 

152,   2d   Ed.,   by   Edwin  B.   Goodell,  N.  S.,  1259. 

pp.  33-144.  *  People  v.  Borda,  105  Cal.  636,  38 

See,  also,   for  the  statutes  of  the  Pac.  Bep.  1110. 
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waters  were  also  used  by  a  municipality  for  its  water  supply,  where 
there  was  no  proof  that  any  injury  resulted,  it  was  held  that  a 
conviction  of  the  defendant  was  erroneous  and  was  set  aside.^ 

At  common  law,  without  any  special  statute  governing  the  sub- 
ject, the  maintenance  of  a  public  nuisance  by  the  pollution  of 
waters,  is  a  criminal  ofense  for  which  an  indictment  will  lie,  and, 
if  convicted,  the  defendant  will  be  punished  therefor.® 

The  indictment  and  conviction  of  a  person  for  maintaining  a 
nuisance  by  polluting  waters  will  not  bar  a  civil  action  in  favor  of 
persons  who  were  injured  by  the  actJ 

§  1146.  Remedies — Defenses. — The  defendant,  in  an  action  for 
an  injunction  or  for  damages  for  the  pollution  of  waters,  in  addition 
to  his  denial  of  the  allegations  of  the  plaintiff's  complaint,  may  set 
up  such  special  defenses  as  he  may  have  by  properly  pleading  the 
same.  "Where  a  right  has  been  acquired  against  the  plaintiff  by  pre- 
scription to  pollute  the  waters,  such  a  defense  is  good  if  the  same  is 
properly  pleaded  and  proven.  But  where  the  acts  of  the  defendant 
constitute  a  public  nuisance,  such  a  defense  can  not  be  maintained. 
This  subject  has  been  sufficiently  discussed  in  a  previous  section  of 
this  chapter.  1  But  where  a  public  nuisance  is  ihaintained,  and  the 
plaintiff  is  a  private  individual,  who  brings  the  action  in  behalf 
of  himself,  it  is  a  good  defense  in  an  action  for  an  injunction  that 
the  plaintiff  has  not  sustained  special  injuries,  or  injuries  other  than 
are  common  to  the  public  at  large.  ^ 

5  People  V.  Hulbert,  131  Mich.  156,  field,  136  Cal.  14^  68  Pao.  Rep.  108; 

91  N.  W.  Rep.  211,  64  L.  E.  A.  265,  Arizona   Copper   Co.   v.    Gillespie,    12 

100  Am.  St.  Rep.  588,  18  Am.  &  Eng.  Ariz.  190,  100  Pac.  Rep.  465;  George- 

Enoy.  Law  135,  139.  town  v.  Alexandria  Canal  Co.,  12  Pet. 

eDougliss    V.    State,    4   "Wis.    387;  91    (IT.  S.),  9  L.  Ed.   1012;   Wesson 

State   V.   Bell,    5    Port.    (Ala.)    365;  v.      Washburn    Iron    Co.,     13     Allen 

p-eople  T.  Townsend,  3  Hill  479.  (Mass.)  95,  90  Am.  Deo.  181. 

7  Columbus   etc.   Co.   v.   Tucker,   48  A  bill  in  equity  to  abate  a  public 

Ohio  St.  41,  26  N.  E.  Rep.  630,   12  nuisance  may  be  filed  by  one  who  has 

L.  E.  A.  577,  29  Am.  St.  Rep.  528.  sustained   special   damages;    but,   un- 

See,    also,    Spring     Valley     Water-  less  one  shows  that  he  has  sustained 

works  V.  Pifield,  136  Cal.  14,  68  Pac.  and  is  still  sustaining  individual  dam- 

Eep.  108.  age  from  such  nuisance,  he  can  not 

1  For  the  acquisition  of  the  right  maintain  such  bill.  Mississippi  etc. 
of  pollution  by  prescription,  see  Sec.  Co.  v.  Ward,  67  U.  S.  2  Black  485, 
1139.  17  L.  Ed.  311. 

2  Spring  Valley  Waterworks  v.  Fi- 
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It  is  also  a  good  defense  as  against  a  private  individual  who 
brings  the  action  that  the  right  to  pollute  the  water  was  acquired 
by  grant  or  contract.^  So,  a  contract  granting  an  easement  to  the 
defendants  to  discharge  tailings  from  their  mills  or  other  works, 
through  the  reservoirs,  sluices,  and  pipes  of  a  placer  mining  com- 
pany, is  held  good,  during  the  designated  term,  both  as  against  the 
original  owners  and  as  against  subsequent  purchasers  of  the  prop- 
erty.* But  a  contract  is  no  defense  where  a  public  nuisance  is 
maintained.^  The  acquiescence  of  the  plaintiff  to  the  acts  of  pollu- 
tion by  the  defendant  may  also  constitute  a  good  defense ;  ^  or, 
again,  such  acts  as  would  constitute  an  estoppel.'^  Again,  an  action 
may  be  defeated  by  the  showing  of  accord  and  satisfaction,  as  in 
the  case  where  a  receipt  is  shown  against  all  claims  for  damages. ^ 
But,  upon  the  other  hand,  it  is  no  defense  for  the  pollution  of  a 
stream  that  a  mine  was  worked  carefully,  and  without  actual  negli- 
gence upon  the  part  of  the  defendant.^  As  was  said  in  a  late  Cali- 
fornia ease:  i**  "It  is  thoroughly  established  that,  no  matter  how 
carefully  the  miner  may  conduct  his  operations,  he  has  no  lawful 
right  to  flood  or  wash  away  his  neighbor's  land,  or  deposit  mining 
debris  thereon,  to  its  injury,  and  that,  if  by  the  deposit  of  mining 
debris  in  the  stream  he  causes  such  a  result,  he  is  liable  for  the 
resulting  damage.  The  fact  that  he  uses  all  the  care  for  the  pro- 
tection of  his  neighbor's  property  consistent  with  the  successful 
conduct  of  his  mining  operations  is  immaterial."  ^^  Or  the  fact 
that  others  contributed  to  the  contamination  in  the  water  is  no 

SCrossley   v.    LigMowler,   L.   E.    3  155  Ind:  394,  57  N.  E.  Kep.  719,  56 

Eq.  296,  L.  E.   2  Ch.  478,  36  L.  J.  L.   E.   A.   899;    Carson  v.   Hayes,   39 

Ch.  N.  S.  584,  16  L.  T.  N.  S.  438,  15  Ore.  97,   65  Pae.  Eep.  814;   Snow  v. 

Week.  Eep.  801.  Williams,  16  Hun,  468;  Silver  Spring 

4  Schwab  v.  Smuggler-Union  M.  Co.,  etc.  Co.  v.  Wauskuck,  13  E.  I.  611. 
174  Fed.  Eep.  305,  98  C.  C.  A.  160 ;  See,  also,  for'  acts   constituting  an 
Scheel  v.  Alhambra  M.  Co.,  79  Fed.  estoppel,  Sees.  1121-1128. 

Eep.   821.  8  Vedder  v.  Vedder,  1  Denio  257. 

5  Weston  Paper  Co.  v.  Comstoek,  9  Carson  v.  Hayes,  39  Ore.  97,  65 
58  N.  E.  Eep.  79;   Terre  Haute  Gas      Pae.  Eep.  814. 

Co.  V.  Teel,  20  Ind.  131.  l"  Salstrom  v.  Orleans  etc.  Co.,  153 

eFairplay  etc.   Co.   v.   Weston,   29  Cal.  551,  96  Pae.  Eep.  292. 

Colo.  125,  67  Pae.  Rep.  160,  21  Morr.  U  Citing  Hill  v.  Smith,  27  Cal.  476; 

Min.  Eep.   725.  Id.,  32   Cal.   166,  4  Morr.  Min.  Eep. 

7  Lowenback  v.  Switzer,  1  Va.  Deo.  597 ;  Eobinson  v.  Black  Diamond  Coal 

341.  Co.,   57   Cal.  412,  40  Am.   Eep.   118; 

But  see  Weston  Paper  Co.  v.  Pope,  Hobbs  v.  Amador  etc.  Co.,  66  Cal.  161, 
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defense  of  one  against  whom  the  action  is  brought,  if,  in  fact,  he 
himself  was  guilty  of  polluting  it.^^  But  as  one  party  is  liable  in 
damages  only  for  the  injuries  caused  by  him,  in  mitigation  of 
damages  only,  the  plea  that  others  are  also  ^  contributing  to  the 
pollution  of  a  stream  is  good.^^ 

§  1147.  Remedies — Evidenq^ — ^Burden  of  proof. — The  burden 
of  proof  in  an  action  either  for  an  injunction,  or  for  damages,  or 
for  both,  for  the  pollution  of  waters,  as  is  the  ease  in  other  actions 
for  the  invasion  of  or  injury  to  water  rights,^  is,  in  the  first 
instance,  upon  the  plaintiff  to  establish  by  competent  and  material 
evidence  the  injury  to  his  rights  or  other  property,  and  that  the 
same  was  caused  by  the  unlawful  acts  of  the  defendant.  This 
well-known  principle  of  evidence  is  best  illustrated  in  the  decisions 
in  the  case  of  Missouri  v.  Illinois,  where  the  Supreme  Court  of  the 
United  States  first  held  upon  demurrer  that  the  bill  was  good  and 
that  "the  nuisance  set  forth  in  the  bill  was  one  which  would  be  of 
international  importance — a  visible  change  of  a  great  river  from 
a  pure  stream  into  a  polluted  and  poisoned  ditch, ' '  but  ' '  that  the 
nuisance  must  be  made  out  upon  determinate  and  satisfactory  evi- 
dence, that  it  must  not  be  doubtful,  and  that  the  danger  must  be 
shown  to  be  real  and  imminent."  But  upon  the  final  hearing  of 
the  action  the  Court  held  that  the  evidence  was  not  sufScient  to 
establish  within  the  rule  laid  down  in  the  previous  hearing  either 

4   Pac.    Rep.     1147;     Pitzpatriek   v.  3   Exch.   748,   18  L.  J.   Exch.  N.  S. 

Montgomery,  20  Mont.   181,  50  Pae.  305,  13  Jur.  472. 

Eep.  416,  63  Am.  St.  Eep.  622.  See,  also,  Weston  Paper  Co.  v.  Pope, 

12  The  fact  that  other  manufac-  155  Ind.  394,  57  N.  E.  Eep.  719, 
turers  are  doing  the  same  thing  as  the  56  L.  E.  A.  899 ;  Bradley  v.  War- 
one  against  whom  an  injunction  is  ner,  21  E.  L  36,  41  Atl.  Eep.  564. 
sought,  will  not  prevent  the  relief,  but  13  Chipman  v.  Palmer,  77  N.  Y.  51, 
may  require  it..  Strobel  v.  Kerr  Salt  33  Am.  Eep.  566;  Tennessee  etc.  Co. 
Co.,  164  N.  T.  303,  59  N.  E.  Eep.  y.  Hamilton,  100  Ala.  252,  14  So.  Eep. 
142,  51  L.  E.  A.  687,  79  Am.  St.  167,  46  Am.  St.  Eep.  48;  Seely  v. 
Eep.  643,  21  Morr.  Miu.  Eep.  38.  •  Alden,  61  Pa.  302,  100  Am.  Dec.  642. 

The  fact  that  others  besides  the  de-  i  Por  the  burden   of  proof   in  in- 

fendant  have  polluted  the  stream,  will  junction  suits,  see  Chap.  81. 
not    prevent    an    action    against    one         For  the  burden  of  proof  in  damage 

actually  polluting  it.    Wood  v.  Waud,  suits,  see  Chap.  83. 
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the  injury  itself,  or,  if  any,  that  it  was  caused  by  the  act  of  the 
defendant  in  discharging  the  sewage  of  the  City  of  Chicago  into  the 
river,  and  in  concluding  the  Court  said:  "But  our  conclusions 
upon  the  present  evidence  are  that  the  ease  proved  falls  so  far  below 
the  allegations  of  the  bill  that  it  is  not  brought  within  the  prin- 
ciples heretofore  established  in  the  cause. ' '  2 

Therefore,  it  may  be  stated  as  a  rule  of  evidence  well  settled  by 
the  above  case,  and  many  others,  that  a  permanent  injunction  will 
be  granted  by  a  court  of  equity  to  restrain  a  nuisance  based  upon 
the  pollution  of  waters  of  a  stream  only  in  cases  where  the  fact  of 
the  nuisance  is  made  out  upon  determinate  and  satisfactory  evi- 
dence. If  the  evidence  is  conflicting,  and  the  injury  doubtful, 
such  conflict  and  doubt  will  be  ground  for  refusing  to  grant  the 
injunction;  but  if  these  facts  are  established  by  such  evidence,  the 
Court  will  grant  the  injunction.^  But  where  the  interposition  by 
injunction  is  sought  to  restrain  that  which  it  is  apprehended  will 
create  a  nuisance,  the  proofs  must  show  such  a  state  of  facts  as 
will  manifest  the  danger  to  be  real  and  immediate  before  the  injunc- 
tion will  be  granted.*  # 

In  an  action  to  recover  damages  for  the  pollution  of  waters,  the 
plaintiff  must  show,  by  a  preponderance  of  the  evidence,  the  wrong- 
ful act  of  the  defendant  that  he  has  suffered  real,  material,  and 
substantial  injuries  from  such  acts,  and  the  pecuniary  amount  in 

2  Missouri  v.  Illinois,  180  V.  S.  208,  Markwatdt  v.  City  of  Guthrie,  18 
45  L.  Ed.  497,  21  Sup.  Ct.  Bep.  331;  Okla.  32,  90  Pac.  Eep.  26,  9  L.  E.  A., 
Id.,  200  U.  S.  496,  50  L.  Ed.  572,  26  N.  S.,  1150,  11  Ann.  Cas.  581;  Piatt 
Sup.  Ct.  Eep.  268;  Id.,  upon  assess-  Bros.  v.  Waterbury,  72  Conn.  531,  45 
ment  of  costs  in  actions  between  Atl.  Eep.  154,  48  L.  E.  A.  691,  77 
States,  202  U.  8.  598,  50  L.  Ed.  1160,  Am.  St.  Eep.  335 ;  Esson  v.  Wattier, 
26  Sup.  Ct.  Eep.  713.  25  Ore.  7,  34  Pac.  Eep.  756;   Carson 

3  "  It  is  not  shown  that  any  such  v.  Hayes,  39  Ore.  97,  65  Pac.  Eep. 
germs  ever  did  reach  the  intake  pipe,  814. 

or   that   any   illness   in   Battle   Creek  4  Missouri  v.  Illinois,  supra;  Esson 

could   be   traced   to    the   use    of    the  v.  Wattier,  25  Ore.  7,  34  Pac.  Eep. 

water  taken  from  this  lake."     People  756;   Cushman  v.  Highland  D.  Co.,  3 

V.  Hulbert,  131  Mich.  156,  91  N.  W.  Colo.   App.   437,    33   Pac.  .Eep.    344; 

Eep.  211,  64  L.  E.  A.  265,  100  Am.  Branstetter  v.  Williams,  6  Idaho  574, 

St.  Eep.   588,  18  Am.  &  Bng.  Bney.  57  Pac.  Eep.  433. 
Law  135    139.  See,  also,  for  actions  for  injunction 

See,  also,  Missouri  v.  Illinois,  supra;  for  pollution,  See.  1143. 
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which  he  has  been  damaged  thereby.^    It  is  then  left  to  the  jury 
or  the  Court,  if  the  case  is  tried  without  a  jury,  to  assess  the  dam- 


is  "It  is  hardly  probable  that  any 
serious  damage  would  result  to  plain- 
tiffs from  the  mining  operations  of 
the  defendant.  In  fact,  the  evidence 
upon  this  question  on  the  part  of  th* 
plaintiffs  is  so  meager  and  inconclu- 
sive as  to  scarcely  raise  a  presump- 
tion." Branstetter  v.  Williams,  6 
Idaho  574,  57  Pae.  Kep.  433. 

In  an  action  for  damages  caused 
by  the  pollution  of  a  stream,  testi- 
mony as  to  the  effect  of  the  water 


on  land  and  crops  is  not  objection- 
able as  opinion  evidence;  a  non-ex- 
pert witness,  when  he  states  facts 
showing  his  competency,  may  give  his 
opinion  of  the  amount  of  injury  or 
damage.  Watson  v.  Colusa-Parrot  etc. 
Co.,  31  Mont.  513,  79  Pac.  Rep.  14; 
Merrifield  v.  Worcester,  110  Mass.  216, 
14  Am.  Eep.  592;  Columbus  etc.  Co. 
V.  Freeland,  12  Ohio  St.  392. 

6  Tiede  v.  Schneidt,  105  Wis.  470,  81 
N.  W.  Eep.  826, 


PART  X. 

SUBTEERANEAN  WATEES  AND  EIGHTS  ACQUIEED 

THERETO. 


CHAPTER  59. 

SUBTERRANEAN   WATERS    IN    GENERAL— CLASSIFICATION. 

§1148.  Scope  of  part — Scope  of  chapter. 

§  1149.  Subterranean  waters — In  general. 

§  1150.  Underground  waters — How  derived  and  distributed. 

§  1151.  Subterranean  waters — Cause  of  utilization. 

§  1152.  Subterranean  waters  defined  and  classified. 

§  1148.  Scope  of  part — Scope  of  chapter. — ^In  a  previous  chap- 
ter of  this  work  we  classified  and  defined  the  different  classes  of 
water  according  to  the  bodies,  streams,  or  conditions,  where  found.  ^ 
But  outside  of  the  bare  classification  of  subterranean  waters  we  did 
not  discuss  that  subject,^  deeming  it  better  to  discuss  the  subject 
of  subterranean  waters  altogether  in  this  part.  Therefore,  in  this 
part  of  this  work,  we  will  confine  our  discussion  to  subterranean  or 
underground  waters,  and  the  rights  which  may  be  acquired  in  them 
by  individuals,  both  under  the  Arid  Region  Doctrine  of  appropria- 
tion and  at  common  law. 

The  scope  of  the  present  chapter  will  be  confined  to  a  discussion 
of  subterranean  waters  in  general,  and  to  the  classification  of  those 
waters.  As  the  character  and  extent  of  the  rights  which  may  be 
acquired  by  individuals  in  and  to  subterranean  waters  depend 
largely  upon  the  character  of  the  subterranean  streams  and  bodies 
themselves,  the  classification  of  these  waters  into  their  main  di- 
visions and  subdivisions  will  be  as  they  are  known  and  recognized 
by  the  most  modem  scientific  authorities  and  by  the  courts.  The 
definitions,  descriptions,  and  the  rights  which  may.  be  acquired  to 

1  See   for  classification  and   defini-  2  See  Sec.  323. 

tions  of  waters,  Chap.  14,  Sees.  292-323. 
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these  waters  will  be  discussed  in  the  following  chapters  of  this  part 
Tinder  their  respective  divisions. 

§  1149.  Subterranean  waters — In  general. — ^In  all  parts  of  the 
world  where  there  are  land  and  a  precipitation  of  moisture  there  is 
subterranean  or  underground  water.  This  is  especially  true  of  the 
arid,  or  mountainous  regions  o|  the  earth.  A  large  portion  of  the 
precipitation,  whether  it  comes  in  the  shape  of  rain  or  snow,  in- 
stead of  flowing  off  over  the  surface  of  the  land,  or  in  the  surface 
water  courses,  owing  to  the  dry,  rocky,  and  gravelly  soil,  sinks  be- 
low the  surface  of  the  land,  and  thereby  subterranean  streams  or 
other  bodies  of  underground  water  are  formed.  Even  in  the  great 
desert  areas  of  the  earth  these  underground  waters  are  found,  no- 
tably in  the  Great  Sahara  Desert,  where  great  tracts  of  barren  land 
have  been  reclaimed  and  brought  under  cultivation  solely  by  the 
means  of  these  underground  waters.^  Upon  the  great  plains,  the 
part  that  is  called  the  semi-arid  or  subhumid  region  of  our  own 
country,  these  underground  waters  are  found  in  great  quantities. 
The  same  may  be  said  of  every  valley  of  the  mountainous  and 
arid  regions  of  this  country.  These  underground  waters,  either 
keeping  themselves  within  the  underground  channels  of  the  surface 
streams  or  by  independent  underground  streams,  taking  their 
sources  in  the  higher  lands,  gradually  flow  downward  under  the 
valleys,  where  either  by  Nature  itself  or  by  the  hand  of  man  aiding 
Nature,  they  are  brought  to  the  surface,  and  thus  augment  the 
scanty  flow  of  the  surface  streams  of  these  regions  in  the  reclama- 
tion of  barren  lands.  In  many  sections  of  the  country  the  recla- 
mation of  large  tracts  of  land  is  carried  on  entirely  by  underground 
water,  as,  for  example,  where  the  land  is  at  considerable  distance 
from  surface  streams.  As  through  scientific  research  the  knowl- 
edge of  the  movement  of  subterranean  waters  becomes  better  known, 
and  the  devices  for  raising  these  waters  to  the  surface  become  per- 
fected, these  waters  will  be  utilized  more  and  more  as  the  years 
go  by. 

The  investigation  of  underground  waters  is  a  branch  of  geology 
known  as  hydrology.2 

1  See  Sec.  163.  1909,  Water-Supply  Paper  No.  227,  tJ. 

2  Geology  and  Underground  Waters      S.  Geological  Survey. 
of  South  Dakota,  by  N.  H.  Darton, 
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§  1150.  Underground  waters, — How  derived  and  distributed. — 
Subterranean  or  underground  water  is  derived  from  rain  and 
melted  snows  and  passes  underground  in  porous  materials,  .such 
as  sandstone,  sand,  and  gravel.  Some  of  the  subterranean  water 
is  absorbed  directly  by  such  materials  immediately  after  it  has 
fallen  or  has  melted,  but  much  water  passes  underground  by  the 
sinking  of  streams,  or  water  from  streams;  many  of  the  surface 
streams  lose  a  portion  of  their  flow  in  crossing  porous  strata  or 
coming  in  contact  with  fissures.  When  the  surface  water  comes 
in  contact  with  the  porous  strata  it  is  absorbed  and  immediately 
begins  moving  downward,  or  as  nearly  in  that  direction  as  is  pos- 
sible with  the  obstacles  which  it  encounters.  Sooner  or  later  it 
comes  in  contact  with  an  impervious  stratum  below,  and  thereafter 
can  only  move  laterally  down  the  incline  of  that  surface.  The 
rapidity  of  motion  of  underground  water  depends  principally  upon 
two  conditions — the  angle  of  inclination  of  the  impervious  surface 
and  the  degree  of  porosity  of  the  material  through  which  the  water 
moves.  In  the  case  of  fissures  the  movement  of  the  water  may  be 
very  rapid  and  equal  to  that  of  surface  streams.  At  times  the  water 
sinks  under  impervious  strata  of  clay  or  rock,  and  is  held  by  them 
underground,  oftentimes  to  a  great  depth,  thus  forming  the  artesian 
basins,  which  we  will  discuss  more  at  length  in  a  succeeding  section 
of  this  part.i  More  often,  however,  the  water  is  held  above  the 
impervious  clay  or  rocks  and  thus  forms  the  subsurface  flow  of  sur- 
face streams,^  and  the  "ground  water,"  or  those  great  bodies  of 
water  under,  but  near,  the  surface  of  the  earth  which  are  discover- 
able by  shallow  wells,  and  which  are  slowly  percolating  their  way 
to  a  lower  level.  By  the  recent  scientific  investigations,  both  those 
made  by  the  United  States  Geological  Survey  and  others,  this  move- 
ment of  underground  waters  has  been  ascertained  in  many  locali- 
ties. By  borings  its  width  of  flow  has  been  determined,  also  the 
depth  of  strata  through  which  it  flows ;  also  the  rapidity  with  which 
it  flows  through  the  strata  has  been  ascertained.  Its  total  flow, 
from  this  data,  has  been  reduced  into  cubic  feet  per  second.^  Or, 
from  the  same  data,  with  the  additional  data  of  the  amount  of  water 
to  each  cubic  foot  of  this  porous  earth,  from  any  given  section,  the 

1  See  Sees.  1166-1184.  Platte  Valley,  Water-Supply  and  Irr. 

2  See  Sees.  1161-1163.  Paper   No.    184,     1906,    by   Chas.    8. 

3  See  the  Underflow  of  the   South      Slichter  and  H.  C.  Wolf,  p.  12. 
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amount  of  water  therein  contained  may  be  measured  like  wheat  in 
a  bin.  It  matters  not  whether  this  porous  stratum  is  on  the  surface 
of  the  ground  in  the  form  of  a  soil  covering  or  whether  it  is  deeply 
buried  by  impervious  layers,  the  water  movement  within  it  is  prac- 
tically the  same.  "When  the  porous  layer  is  on  the  surface,  as  is 
often  the  case  on  the  Great  Plains,  no  pressure  or  head  can  be  pro- 
duced, for  the  water  is  simply  running  down  an  inclined  plane 
underneath  the  surface,  with  nothing  above  to  prevent  it  from  ris- 
ing. This  water,  however,  can  be  collected  in  surface  wells,  from 
which  it  may  be  pumped  by  any  mechanical  power,  as  is  so  often 
the  case  in  many  portions  of  this  country,  and  after  it  has  been 
brought  to  the  surface,  it  may  be  used  for  domestic,  irrigation,  or 
any  other  purpose.  It  is  by  this  means  and  by  this  water  that 
many  thousands  of  acres  of  land  are  irrigated  which  would  other- 
wise remain  in  their  barren  condition.*  Where,  however,  the  por- 
ous strata  through  which  the  water  is  slowly  flowing  lies  under 


4  For  irrigation  by  means  of  pump- 
ing plants,  see  the  following  works: 
Pumping  Water  for  Irrigation,  by 
Herbert  M.  Wilson,  containing  an  in- 
teresting description  of  early  devices 
for  pumping  water  for  irrigation,  and 
the  history  of  their  use.  Water-Sup- 
ply and  Irr.  Paper  No.  1,  U.  S.  Geol. 
Survey,  1896;  Mechanical  Tests  of 
Pumping  Plants  in  California,  by  J. 
N.  LeConte  and  C.  E.  Tait,  tJ.  S.  Dept. 
of  Agriculture,  Office  of  Exper.,  Bul- 
letin No.  181,  1907;  Windmills  for 
Irrigation,  by  E.  C.  Murphy,  Water- 
Supply  and  Irr.  Paper  No.  8,  IT.  S. 
Geol.  Survey,  1897;  Mechanical  Tests 
of  Pumps  and  Pumping  Plants,  by  W. 
B.  Gregory,  U.  S.  Dept.  of  Agricul- 
ture, Office  of  Exper.  Stations,  Bul- 
letin No.  183,  1907;  Irrigation  Prac- 
tice on  the  Great  Plains,  by  E.  B. 
Cowgill,  Water-Supply  and  Irr.  Pa- 
per No.  5,  IT.  S.  Geol.  Survey,  1897; 
Underground  Waters  of  the  Coastal 
Plain  of  Texas,  by  Thomas  XT.  Taylor, 
Water-Supply  and  Irr.  Paper  No.  190, 
1907;  Underground  Waters  of  South- 


western Kansas,  by  E.  Haworth,  Wa- 
ter-Supply  and  Irr.  Paper  No.  6,  U. 
S.  Geol.  Survey,  1897;  Geology  and 
Underground  Waters  of  South  Da- 
kota, by  N.  H.  Darton,  Water-Supply 
and  Irr.  Paper  No.  227,  U.  S.  Geol. 
Survey,  1909;  Underground  Waters  in 
the  Valleys  of  Utah  Lake  and  Jor- 
dan River,  by  G.  B.  Bichardson,  Wa- 
ter-Supply and  Irr.  Paper  No.  157,  U. 
S.  Geol.  Survey,  1906;  A  Eeeonnois- 
anee  in  Southeastern  Washington,  •  by 
I.  C.  Eussell,  Water-Supply  and  Irr. 
Paper  No.  4,  1897;  Water  Eesouroes 
of  Beaver  Valley,  Utah,  by  W.  T. 
Lee,  Water-Supply  and  Irr.  Paper  No. 
217,  1908. 

See,  also,  the  many  reports  of  the 
Government  in  the  Water-Supply  and 
Irrigation  Papers,  upon  the  subject  of 
Geology  and  Water  Eesources  of  cer- 
tain sections  of  the  country,  in  the 
portion  devoted  to  underground  wa- 
ters, containing  a  detailed  description 
of  the  underground  water  supply  and 
the  methods  used  in  those  particular 
sections  for  utilizing  it. 
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impervious  strata  of  clay  or  rock,  and  a  sufficient  head  is  produced, 
a  well  drilled  through  the  upper  and  impervious  layers  allows  the 
water  to  rise  through  the  drill  hole,  and  an  artesian  well  results.^ 
Thus,  again,  by  the  hand  of  man  are  the  underground  waters  tapped 
and  brought  to  the  surface,  and  thereby  many  thousands  of  acres 
of  arid  land  reclaimed  and  made  to  produce  crops.®  Oftentimes, 
without  the  aid  of  the  hand  of  man,  the  underground  water  in 
slowly  flowing  to  lower  levels  strikes  a  cross  dyke  of  impervious 
rock  or  clay,  and  if  this  dyke  is  high  enough  and  of  sufficient 
•  length,  it  acts  as  a  dam  to  this  subterranean  stream,  and  causes  the 
water  to  rise  even  to  the  surface,  where  it  passes  out  of  the  earth 
from  springs,  the  original  source  of  the  most  of  the  surface  streams. 
And  thereafter  these  waters  are  governed  by  the  laws  of  surface 
streams,  treated  in  the  previous  chapters  of  this  work.  But  before 
they  make  their  appearance  at  the  surface  they  must  be  treated 
both  in  law  and  in  fact,  as  subterranean  and  underground  waters — 
the  principal  subject  under  discussion  in  this  chapter.  Again,  the 
same  physical  result  may  be  had  in  certain  sections  of  the  country 
by  the  sinking  of  trenches  to  bedrock  and  the  construction  of  arti- 
ficial dams  in  the  place  of  the  natural  dykes,  and  thus  damming 
these  subterranean  streams.  But  as  these  waters  are  forced  to  the 
surface  by  artificial  means,  and  as  they  run  off  in  artificial  channels, 
ditches,  or  canals,  and  not  in  natural  water  courses,  such  waters 
are  treated  as  subterranean  or  underground  waters,  and  not  the 
waters  of  natural  surface  water  courses.'' 

§  1151.    Subterranean  waters — Cause  of  utilization. — Since  the 
first  edition  of  this  work  was  written,  in  1893,  the  courts  have  been  • 
called  upon  to  decide  certain  questions  relative  to  underground 

5  For  artesian  wells,  see  Sees.  1169,  sas,  by  E.  Haworth,  Water-Supply  and 
1170.  Irr.  Paper  No.  6,  1897;  Underground 

6  See  for  the  reports  of  artesian  Waters  of  Coastal  Plain  of  Texas,  by 
wells,  the  following:  Geology  and  Un-  T.  U.  Taylor,  Id.,  No.  190. 
derground  Waters  of  South  Dakota,  See,  also,  the  parts  relating  to  ar- 
by  N.  H.  Darton,  Water-Supply  and  tesian  wells  in  the  many  reports  of 
Irr.  Paper  No.  227,  1909;  Preliminary  the  Government  on  the  subject  of 
Report  on  Artesian  Basins  in  South-  Geology  and  Water  Resources  of  cer- 
western  Idaho  and  Southeastern  Ore-  tain  sections  of  the  country,  in  the 
gon,  by  I.  C.  Russell,  Water-Supply  Water-Supply  Papers  of  the  U.  S. 
and  Irr.  Paper  No.  78,  1903;  Under-  Geological  Survey. 

ground  Waters  of  Southwestern  Kan-         7  See  Sees.  1197-1204. 
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waters  which  either  had  never  been  raised  or  had  never  been  de- 
cided before.  This  is  specially  true  relative  to  percolating  waters. 
It  wiU  be  also  noticed  that  what  were  termed  percolating  waters  in 
some  cases  have  been  either  taken  from  that  class  and  placed  in 
the  class  known  as  underground  waters  or  classified  as  different 
kinds  of  percolating  waters.  ^  This  is  due  largely  to  the  conditions 
of  the  country  where  these  questions  have  been  raised  and  the  great 
need  of  water  for  all  useful  puBposes  in  those  regions.  In  the  arid 
region  of  this  country  the  greater  proportion  of  the  rainfall  sinks 
below  the  surface  of  the  earth  and  is  there  stored  by  Nature.  This 
section  of  the  country  having  naturally  a  very  fertile  soil  and  a 
fine  climate,  together  with  great  mineral  resources,  has  drawn  from 
the  Eastern  States  thousands  of  intelligent  people,  who  have  made 
this  "Western  country  their  homes,  hence  the  demand  on  the  water 
resources  of  this  section  has,  in  many  places,  greatly  exceeded  the 
surface  supply,  and  still  there  were,  and  now  are,  vast  tracts  of  as 
fertile  land  as  can  be  found  in  God's  sunshine  lying  barren  and 
unproductive,  simply  because  there  was  no  water  for  it.  In  this 
extremity.it  was  found  that  there  were  great  bodies  of  subterranean 
or  underground  waters,  which  were  slowly  flowing  or  percolating 
their  way  under  the  surface  of  the  earth,  and  from  which  prac- 
tically no  benefit  was  being  derived.  The  people  who  had  settled 
in  this  Western  country,  possessing  great  intelligence,  and,  in  many 
instances  great  wealth,  after  the  surface  water  became  so  scarce 
that  the  supply  was  practically  exhausted,  as  far  as  any  additional 
drafts  on  it  were  concerned — as  high  as  $1,000  being  paid  for  a 
miner's  inch  of  flow,  or  $50,000  for  a  stream  flowing  at  the  rate 
.of  one  cubic  foot  per  second  ^ — naturally  turned  to  the  great  bodies 
of  subterranean  or  underground  waters,  which  at  that  time  were 
practically  unknown,  except  the  bare  fact  that  they  were  there  and 
wholly  undeveloped.  By  scientific  research,  assisted  by  the  Gov- 
ernment in  its  Geological  Survey,  and  their  own  native  ingenuity, 
these  people  began  in  various  ways  to  draw  upon  the  subterranean 
waters  and  to  use  the  same  for  the  irrigation  of  tracts  of  land  and 
other  useful  demands.  Of  course,  as  this  use  extended  and  the 
draft  upon  the  subterranean  waters  increased,  and,  as  was  the  case 

1  See  subterranean  or  underground      116,  70  Pac.  Eep.  663,  74  Pac.  Bep. 
water  courses,  Sees.  1153-1165.  766,    64   L.    E.   A.    236,    99  Am.  St 

2  See  Katz  y.  Walkinsbaw,  141  Cal.     Eep.  35. 
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of  surface  waters  in  this  same  section  of  the  country,  adverse  claims 
arose  to  certain  rights,  or  supposed  rights,  and  thus  the  questions 
finally  got  into  the  courts ;  hence  new  classifications  of  underground 
waters  were  made  and  new  rights  in  them  defined  and  allowed.^ 
Owing  to  the  elasticity  of  our  laws,  which  are  so  framed  to  meet 
new  conditions  as  they  arise,  and  to  apply  the  principles  of  morals, 
justice,  and  equity  to  all  new  cases,  this  was  and  is  permitted.  In 
our  classification  and  treatment  of  this  subject  we  will  endeavor,  as 
far  as  possible,  to  conform  to  this  new  classification  and  to  the  new 
principles  of  law  governing  these  subterranean  waters. 

§  1152.  Subterranean  waters  defined  and  classified. — That  cer- 
tain rights  may  be  acquired  in  and  to  these  subterranean  or  under- 
ground waters  is  recognized  by  law  in  all  countries  and  in  all  juris- 
dictions, and  as  the  nature  and  extent  of  these  rights  depend  entirely 
upon  the  character  of  the  subterranean  streams  or  bodies  them- 
selves, it  becomes  necessary  to  define  these  waters  and  to  classify 
them. 

Subterranean  or  underground  waters  may  be  defined  as  all  waters 
flowing,  percolating,  or  lying  underneath  the  surface  of  the  earth 
and  not  visible  without  exploitation.  They  comprise  all  waters 
which,  for  the  time  being,  are  below  the  surface  of  the  ground,  and 
that,  too,  whether  they  have  reached  their  present  position  by  pen- 
etrating the  ground  directly  after  the  fall  of  rain  or  the  melting 
of  snow,  or  by  the  escape  of  surface  bodies  or  streams  of  water; 
whether  they  are  confined  to  definite  channels  or  are  dissipated 
throughout  the  mass  of  more  or  less  porous  rock  or  earth;  and 
whether  they  are  ultimately  to  reach  the  sea  without  reappearing 
at  the  surface,  or  are  soon  to  emerge  as  well-defined  streams  or 
numerous  widely  distributed  springs  from  which  natural  streams 
and  rivers  have  their  original  source. 

These  waters  are  divided  by  the  later  authorities  into  three  main 
classes,  depending  largely  upon  their  condition  and  where  found, 
namely :  First,  subterranean  water  courses  or  streams ;  i  second, 
artesian  waters ;  2  and,  third,  percolating  waters.^ 

Subterranean  water  courses  or  streams  are  again  subdivided  into 

3  For  rights  in  subterranean  or  un-         2  See  Chap.  61,  Sees.  1166-1184. 
derground  waters,  see  Sees.  1153-1211.         8  See  Chap.  62,  Sees.  1185-1211. 
1  See  Chap.  60,  Sees.  1153-1165, 
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two  general  classes:  First,  those  whose  channels  are  known  and 
defined;  and,  second,  those  whose  channels  are  unknown  and  unde- 
fined.* Those  waters  whose  channels  are  known  and  defined  are 
again  subdivided  into  two  classes :  First,  known  independent  sub- 
terranean water  courses,^  and  known  dependent  subterranean  water 
courses,  as  where  the  underground  waters  are  dependent  for  their 
supply  upon  surface  streams  or  the  underflow  of  such  streams. ^ 

The  second  main  class  of  sulj^erranean  waters,  artesian  waters, 
need  no  further  classification  as  far  as  this  work  is  concerned,  and 
will,  therefore,  be  treated  together  as  one  class. '^ 

Percolating  waters,  the  third  main  class  of  subterranean  waters, 
are  divided  by  the  authorities  into  four  subdivisions,  which  are: 
First,  diffused  percolations  ;8  second,  percolations  tributary  to  watey 
courses  or  other  surface  bodies  of  water;  ^  third,  percolations  tribu- 
tary to  underground  reservoirs,  or  reservoirs  or  lakes  of  water 
below  the  surface  of  the  earth;  ^^  and,  fourth,  seepage  waters.^i 

We  will  now  take  up  the  subject  of  these  waters  and  discuss  them 
further  in  the  following  chapters,  following  the  main  division,  as 
set  forth  above,  for  the  subject  matter  of  the  respective  chapters. 

4  See  Sec.  1155.  8  See  Sees.  1187-1190. 

B  See  Sees.  1156-1160.  »  See  Sees.  1193-1196. 

6  See  Sees.  1161-1163.  lo  See  Sees.  1197-1204. 

7  For  artesian  waters,  see  Sees.  1166-  ii  See  Sees.  12Q7,  1208. 
1184. 


CHAPTER  60, 
SUBTERRANEAN   WATER   COURSES. 

§  1153.  Scope  of  chapter. 

§  1154.  Subterranean  or  underground  water  courses — In  general. 

§  1155.  The  classification  of  "defined  and  known,"  or  "undefined  and  un- 
known" made  both  at  common  law  and  under  the  Arid  Region 
Doctrine. 

§  1156.  Known  independent  subterranean   water   courses. 

§  1157.  Known  independent  subterranean  water  courses — Rights  which 
may  be  acquired  therein. 

§  1158.  Known  Independent  subterranean  water  courses — ^Riparian  rights 
thereto. 

§  1159.  Known  independent  subterranean  water  courses — ^Rights  by  ap- 
propriation. 

§  1160.  Known  independent  subterranean  water  courses — Both  riparian 
rights  and  those  by  appropriation. 

§  1161.  Known  dependent  subterranean  water  courses — The  underflow 
of  surface  streams. 

§  1162.  The  underflow  dependent  on  surface  streams — Rights  which  may 
be  acquired  therein — At  common  law. 

i  1163.  The  underflow  dependent  on  surface  streams — Rights  under  the 
law  of  appropriation. 

!  1164.  Undefined  and  unknown  water  courses. 

i  1165.  Existence,  how  proven  and  thereby  become  known — ^Burden  of 
proof. 

§  1153.  Scope  of  chapter. — ^In  this  chapter  we  will  discuss  sub- 
terranean water  courses  as  distinguished  from  artesian  waters  and 
percolating  waters,  discussed  in  subsequent  chapters  of  this  part.i 

§  1154,  Subterranean  or  underground  water  courses — In  gen- 
eral.— Under  our  main  division  in  our  classification  of  subter- 
ranean or  underground  waters,  in  a  preceding  section,  i  the  first, 
and,  we  will  say,  at  present,  the  most  important  class  of  subter- 
ranean waters,  is  that  to  which  subterranean  water  courses  and 
streams  belong.  These  subterranean  water  courses  are,  as  their 
name  indicates,  those  streams  or  currents  of  water  which  flow  under- 

1  For   artesian    waters,     see     Sees.  For    percolating    waters,    see    Sees. 

1166-1184.  1185-1211. 

1  See  Sec.  1152, 
132— Kin.  on  Irr.  (2097) 
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neath  the  surface  of  the  earth  in  water  courses.^  A  large  portion 
of  the  Great  Plains,  and  also  the  valleys  of  the  mountainous  regions 
of  the  "West,  is  underlaid  by  strata  of  water-bearing  sand  and  gravel 
which  are  fed  by  the  mountain  drainage.  These  water-bearing 
strata  are  oftentimes  of  great  thickness,  and  the  water  moving 
freely  through  them  is  practically  inexhaustible;  and  if  it  can  be 
brought  to  the  surface  it  is  sufficient  to  irrigate  a  large  portion  of 
the  country  overljang  it.  Again*,  in  and  near  the  mountains  many 
streams  have  their  beds  underneath  the  surface  of  the  earth  which 
were  formerly  upon  the  surface.  This  is  caused  by  the  canyon  or 
gorge,  after  the  stream  had  once  formed,  later  being  filled  up  with 
rock,  gravel,  and  other  debris.  And  while,  apparently,  the  canyon 
is  dry,  the  stream  is  still  there,  but  below  the  more  recent  surface, 
with  its  waters  passing  through  the  boulders  and  gravel,  to  reappear 
upon  the  surface  only  when  some  rocky,  impervious  natural  reef,  or 
subterranean  dam  constructed  by  the  hand  of  man  stops  the  down- 
ward flow  of  the  water  and  forces  it  to  the  surface.-  The  movement 
of  this  water  in  subterranean  streams,  owing  to  the  declivity  of  their 
beds,  is  often  quite  rapid,  and  oftentimes  nearly  equaling  that  of 
the  surface  streams,  but  usually  the  movement  of  the  water  is  much 
slower.  Thus  great  volumes  of  water  oftentimes  pass  down  the 
channels  of  these  subterranean  water  courses,  entirely  hidden  from 
sight,  and,  as  far  as  all  practical  purposes  are  concerned,  unless 
"developed"  by  man,  are  practically  lost. 

It  is  a  description  of  and  the  rights  in  these  subterranean  streams 
or  water  courses  which  we  propose  to  discuss  in  this  chapter. 

§  1155.  The  classification  of  "defined  and  known,"  or  "unde- 
fined and  unknown,"  made  both  at  common  law  and  under  the 
Arid  Region  Doctrine, — The  only  classification  of  subterranean 
or  underground  waters  made  by  the  common  law  is  based  on  the 
method  of  transmission  through  the  ground,  and  is  that  they  belong 
to  one  of  only  two  classes,  namely :  First,  underground  currents  of 
water  flowing  in  known  and  defined  channels,  or  water  courses ;  or, 
second,  water  passing  through  the  ground  beneath  the  surface  in 
channels  which  are  undefined  and  unknown.  And,  generally  speak- 
ing, the  rights  which  may  be  acquired  by  individuals  to  one  of  these 
two  classes  of  water  are,  under  the  common  law,  entirely  different 

2  For  a  description  of  surface  water  courses,  see  Sees.  301-310. 
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from  the  rights  which  may  be  acquired  to  the  waters  of  the  other 
class.  The  rights  to  the  waters  of  the  first  class  are  governed  by 
the  rules  of  law  governing  surface  streams ;  while  the  waters  of  the 
second  class  are  treated  as  mere  percolations,  and,  therefore,  belong 
to  the  owner  of  the  soil  wherein  they  are  found.  ^ 

The  first  of  these  subterranean  water  courses  have  all  of  the 
characteristics  of  surface  water,  courses,  that  is  to  say,  they  have 
beds,2  banks  forming  a  channel,^  and  a  current  of  water.  The 
second  class,  while  upon  the  one  hand,  may  have  all  of  these  char- 
acteristics, upon  the  other  hand  these,  as  their  names  indicate,  are 
still  unknown  and  undefined.  However,  that  they  are  there  is  well 
known  as  a  scientific  fact,  and  as  the  years  go  on,  by  the  exploita- 
tion of  these  streams  many  of  the  underground  water  courses  in  the 
latter  class,  which  were  formerly  undefined  and  unknown,  become 
defined  and  known,  and  thus  pass  from  the  second  class  to  the  first. 
It  is  necessary  to  bear  this  distinction  in  mind  in  our  discussion, 
as  these  two  classes  are  governed  by  entirely  different  principles  at 
common  law.*  However,  as  we  shall  see  in  subsequent  sections, 
under  the  Arid  Region  Doctrine  of  appropriation  the  tendency  has 
been  more  and  more  to  treat  the  waters  flowing  or  percolating  be- 
neath the  surface  to  a  great  extent  the  same  as  surface  streams, 
except  as  to  what  is  now  known  as  diffused  percolations,  and  as  to 
these  there  still  remains  a  distinction.^  And  this  is  probably  due 
to  the  fact  that  they  are  still  unknown  and  still  undefined.  And  in 
this  connection  it  will  be  well  to  say  that  the  word  "defined"  means 
a  contracted  and  bounded  channel,  though  the  course  of  the  stream 
may  be  undefined  by  human  knowledge;  and  the  word  "known" 
refers  to  the  knowledge  of  the  course  of  the  stream  by  reasonable 
inference.* 

1  See  Sees.  1188-1190.  Haldman   ▼.    Bruekhart,    45    Pa.    St. 

2  See  Sees.  303,  304.  514,  84  Am.  Deo.  511. 

3  See  See.  305.  "  'Defined'  means  a  contracted  and 

4  For  the  rights  to  subterranean  wa-  bounded  channel,  though  the  course 
ters  at  common  law,  see  Sees.  1188,  of  the  stream  may  be  undefined  by 
1189.  human     knowledge;     and     the     word 

5  See  See.  1188  for  diffused  perco-  '  known '  refers  to  knowledge  of  the 
lations.  course   of   the   stream   by   reasonable 

6 Black   v.   Ballymena   Commission-  inference."     City  of  Los  Angeles  v. 

ers,  Ir.  L.  B.  17,  Eq.  459;   Eoath  v.  Pomeroy,  124  Cal.  597,  57  Pac.  Eep. 

DriseoU,  20  Conn.  533,  52  Am.  Dee.  585,  quoting  from  Kinney  on  Irr.,  1st 

352;  Brown  t.  IlUus,  25  Cq^.'  583;  Ed.,  Sec.  48, 
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The  common  law  classification  as  given  above  as  to  the  general 
division  of  subterranean  or  underground  waters  into  "defined  and 
known"  or  "undefined  and  unknown"  streams,  has,  as  will  be 
noticed  by  the  authorities  cited,  been  adopted  to  a  great  extent  by 
the  States  composing  the  arid  and  semi-arid  regions.  However,  as 
the  scientific  investigations  of  the  movements  of  these  waters 
progress,  there  is  a  constantly  growing  tendency  to  take  from  what 
■w^as  formerly  the  unknown  and*add  to  the  known.  Also,  led  off 
by  the  State  of  California,  in  the  case  of  Katz  v.  Walkinshaw,  there 
is  a  tendency  to  classify  what,  under  the  common  law,  were  all  in- 
cluded in  the  unknown  streams  and  percolations,  and  to  change  the 
rule  of  law  relative  to  the  rights  which  might  be  acquired  thereto. 
We  will  discuss  this  subject  in  a  future  chapter  of  this  part.'^ 

§  1156.  Known  independent  subterranean  water  courses. — 
Those  subterranean  water  courses  whose  channels  are  known  and 
defined,  as  stated  in  our  classification,  i  are  again  subdivided  into 
known  independent  subterranean  water  courses  and  known  depend- 
ent subterranean  water  courses.^  Known  independent  subterranean 
water  courses  are  those  which,  independent  of  the  influence  of  any 
surface  streams,  flow  underneath  the  surface  of  the  land  in  well- 
defined  and  known  channels,  the  courses  of  which  can  be  distinctly 
traeed.3 

See,   also,   Willow   Cr.   Irr.   Co.   v.  pendent    subterranean    water    courses 

Miehaelsen,  21  Utah  428,  60  Pae.  Rep.  and    dependent    subterranean    water 

943,  51  L.  R.  A.  280;  tTillis  v.  Perry,  courses,  see  Sec.  1161. 

92  Iowa  297,  60  N.  W.  Rep,  727,  26  For    the    definition    of    "well-de- 

L.   R.   A.    124;     Medano    D.    Co.   t.  fined"  and  "known,"  see  Sec.  1155. 

Adams,    29   Colo.   317,   68   Pao.   Rep.  "Subterranean  streams"  are  those 

431;    Herriman   Irr.   Co.  v.   Keel,   25  which  flow  in  a  permanent,   distinct, 

Utah  96,  69  Pac.  Rep.  719;  Huber  t.  and    well-defined    channel    from     the 

Merkel,  117  Wis.  355,  94  N.  W.  Re]p.  lands  of  one  to  those  of  another  pro- 

354,  62  L.  R.  A.  589,  98  Am.  St.  Rep.  prietor.      Tampa   Waterworks    Co.    v. 

933;  Deadwood  C.  R.  Co.  v.  Barker,  Cline,  37  Fla.  586,  20  So.  Rep.  780, 

14  S.  D.  558,  86  N.  W.  Rep.  619,  all  33   L.  R.   A.   376,   53   Am.   St.   Rep. 

citing  Kinney  on  Irr.,  1st  Ed.,  Sec.  49.  262. 

7  See  Chap.  62,  Sees.  1'193-1204.  See,  also,  Deadwood  Cent.  R.  Co.  ▼. 

1  See  Sec.  1152.  Barker,  14  8.  D.  558,  86  N.  W.  Rep. 

2  For  known  dependent  subterra-  619;  Los  Angeles  y.  Pomeroy,  124 
nean  water  eoursjBS,  see  Sees.  1161-  Cal.  597,  57  Pac.  Rep.  585;  Wyan- 
1163.  dot  Club  V.  Sells,  6  Ohio  N.  P.  64,  9 

3  For  the  distinction  between  inde-  Ohio   S.   &  C.  P.  Dec.   106 ;    Case  v. 
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There  are  many  of  these  independent  subterranean  water  courses, 
especially  in  the  "Western  portion  of  this  country,  which  are  defined 
and  therefore  known.  It  is  often  the  case  with  streams  in  the  arid 
region  that  the  waters  appear  at  the  surface  only  at  times  of  high 
water  or  freshets.  Again,  there  are  many  streams  where  the  water 
appears  at  the  ^rface  only  at  occasional  points  along  the  channel, 
while  at  other  points  the  waters  entirely  sink  below  the  surface, 
there  flowing  downward  underground  until  they  strike  some  barrier 
or  less  permeable  ground,  and  then  they  reappear  upon  the  surface. 
If  a  surface  stream  flows  into  a  sink  hole  in  a  definite  direction, 
pursues  for  a  short  space  a  subterranean  course,  and  then  emerges 
on  the  surface  again,  it  is  considered  to  have  a  defined  aiid  known 
channel.  There  are,  as  we  shall  see  in  a  future  section,  many  meth- 
ods by  which  these  streams  may  be  traced  and  their  channels  be 
defined  and  therefore  become  known.^  But  the  evidence  upon  this 
point  must  be  definite  and  certain,  for  otherwise  they  belong  to  the 
class  of  streams  undefined  and  unknown,  or  are  treated  as  mere 
percolations.^ 

§  1157.  Known  independent  subterranean  water  courses — 
Rights  which  may  be  acquired  therein. — Where  an  independent 
underground  stream  has  once  become  defined  and  known  as  such, 
the  same  principles  of  law  of  the  jurisdiction  where  the  same  is 
found  governs  it  as  governs  the  surface  streams.  Therefore,  if  .the 
laws  of  that  particular  jurisdiction  recognize  only  the  common  law 
of  riparian  rights,  only  such  rights  attach  to  these  streams,  and  in 
favor  of  the  riparian  owners  thereon.  ^  In  those  States  where 
the  common-  law  of  riparian  rights  has  been  abolished,  and 
the  law  recognizes  only  the  rights  which  can  be  acquired  by  the 
Arid  Eegion  Doctrine  of  appropriation,  such  is  the  law  governing 
the  rights  which  can  be  acquired  to  the  waters  of  these  streams.  ^ 

Hoffman,  84  Wis.  438,  54  N.  W.  Rep.  5  For  percolating  waters,  see  Sees. 

793,    20    L.    E.    A.    40,    36    Am.    St.  1188-1190. 

Rep.  937;  Id.,  100  Wis.  314,  72  N.  W.  1  For  the  common  law  of  riparian 

Rep.  390,  74  N.  W.  Rep.  220,  75  N.  rights,  see  Chap.  22,  Sees.  457-466. 

W.  Rep.  945,  44  L.  R.  A.  728;  Board  Tor  riparian  rights  on  subterranean 

of  Supervisors  Clarke  County  v.  Mis-  water  courses,  see'  Sec.  1158. 

sissippi  Lum.  Co.,  80  Miss.  535,  31  So.  2  Tor  the  States  which  have  abol- 

Eep.  905.  ished   the   common    law    of    riparian 

4  For  the  proof  of  subterranean  wa-  rights,  see  See.  621. 

ter  courses,  see  Sec.  1165.  ^or  the  Arid  Region  Doctrine   of 
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And,  again,  in  those  States  which  have  the  dual  laws  governing 
waters  within  their  respective  jurisdiction  of  both  the  common  law 
of  riparian  rights  and  the  Arid  Region  Doctrine  of  appropriation, 
rights  may  be  acquired  to  these  subterranean  water  courses  and  to 
the  waters  flowing  therein  both  by  virtue  of  the  ownership  of 
riparian  lands  on  these  streams  and  by  the  appropriation  of  their 
waters  under  the  doctrine  of  appropriation.^ 

We  will  now  discuss  these  subjects  in  the  order  named.* 

§  1158.  Known  independent  subterranean  water  courses — 
Riparian  rights  thereto. — ^In  those  States  which  have  only  the 
common  law  of  riparian  rights  governing  water  courses  and  the 
waters  flowing  therein,  no  distinction  is  made  by  the  law  as  to 
whether  the  water  courses  or  streams  flow  upon  or  under  the  surface 
of  the  earth  in  well-defined  and  Imown  channels.  ^  Therefore,  in 
these  jurisdictions,  if  in  fact  or  by  reasonable  inference  it  is  known 
that  a  subterranean  stream  of  water  flows  in  a  well-defined  channel, 
capable  of  being  distinctly  traced,  riparian  rights  attach  to  such  a 
stream  by  virtue  of  the  ownership  of  the  land  through  or  adjoining 
which  it  naturally  flows,  the  same  as  though  the  stream  flowed  en- 
tirely upon  the  surface.^    But  in  order  for  such  rights  to  attach 

appropriation,  see  Chap.  31,  Sees.  585-  to  streams  flowing  upon  the  surface  of 

594.  the  earth."    Willis  v.  Perry,  92  Iowa 

For  the  appropriation  of  water,  see  297,  60  N.  W.  Eep.  727,  26  L.  E.  A. 

Chap.  38,  Sees.  706-732.  124,  citing  Kinney  on  Irr.,   1st  Ed., 

For  the  appropriation  from  subter-  Sec.  48. 

ranean  streams,  see  See.  1159.  "If   the   course  of  a  subterranean 

3  For   the   States   having   both   the  stream  were  well  known,  as  is  the  case 

common  law  and  the  law  of  appropria-  with  many  which  sink  underground,  to 

tion  governing  waters,  see  See.  507.  pursue  for  a  short  space  a  subterra- 

For  the  laws  governing  the  waters  nean  course  and  then  emerge  again, 

of     subterranean     streams     in     these  it  could  never  be  contended  that  the 

States,  see  See.  1158.  owner   of    the   soil   under   which   the 

*  See  Sees.  1158-1163.  stream  flowed  could  not  maintain  an 

1  For  the  common  law  of  riparian  action  for  the  diversion  of  it,  if  it 
rights,  see  Chaps.  21-28,  Sees.  450-551.  took  place   under  such  circumstances 

2  ' '  If,  in  fact,  or  by  reasonable  in-  as  would  have  enabled  him  to  recover 
ferenee,  it  is  known  that  a  subter-  if  the  stream  had  been  wholly  above 
ranean  stream  of  water  flows  in  a  ground."  Dickinson  v.  Grand  June- 
well-defined  channel,  capable  of  being  tion  Canal  Co.,  7  Exeh.  299,  21  L.  J. 
distinctly  traced,  it  is  said  to  be  gov-  Exch.  N.  S.  241,  16  Jur.  200. 

emed  by  the  rules  of  law  applicable         See,  also,  Chasemore  t.  Elchards,  7 
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the  proof  must  be  definite  and  certain  that  the  underground  water 
flows  in  -well-defined  and  known  channels,  so  as  to  constitute  regular 
and  constant  streams,^  for  otherwise  the  presumption  will  be  that 
the  waters  have  their  sources  in  the  percolations  through  the  soil.^ 
This  is  the  rule  under  the  common  law  of  England,  as  will  be  seen 
from  the  cases  ^ited,  and  the  States  in  question,  closely  following 
that  law  as  to  riparian  right,  have  adopted  the  same  rule.  The  same 
rule  is  also  applied  in  those  Western  States  which  adhere  to  the 
common  law  of  riparian  rights  as  one  of  their  systems  of  laws  gov- 
erning water.5 


§  1159.  Known  independent  subterranean  water  courses — 
Rights  by  appropriation. — In  the  particularly  arid  States  which 
by  statutory  enactment  or  by  Court  decisions  have  abolished  the 
common  law  of  riparian  rights,  ^  and  the  Arid  Region  Doctrine  of 
appropriation  only  is  in  force,  the  right  to  the  use  of  the  waters  of 


H.  L.  Gas.  349,  29  L.  J.  Exch.  N.  S. 
81,  5  Jur.  N.  S.  873,  7  Week.  Rep. 
685;  affirming  2  Hurlst.  &  N.  168; 
Aeton  V.  BlundeU,  12  Mees.  &  W. 
324,  13  L.  J.  Exeh.  N.  S.  289;  Dud- 
den  V.  Glutton  Union  Guardians,  1 
Hurlst.  &  N.  627,  S.  G.  26  L.  J.  Exeh. 
N.  S.  146,  38  Eng.  L.  &  Bq.  526; 
Bradford  Corporation  v.  Terrand,  2 
Ch.  Div.  655;  Smith  v.  Adams,  6 
Paige  432;  Mason  v.  Cotton,  2  Me- 
Creary  82,  4  Fed.  Rep.  792;  Delhi 
Trustees  v.  Youmans,  50  Barb.  316; 
Wheatley  v.  Baugh,  25  Pa.  531,  64 
Am.  Dec.  721;  Praiser  v.  Brown,  12 
Ohio  St.  294;  Whetstone  v.  Bowser,  29 
Pa.  59;  Saddler  v.  Lee,  66  Ga.  45,  42 
Am.  Rep.  62;  Haldman  v.  Bruckhart, 
45  Pa.  514,  84  Am.  Dee.  511;  Helt- 
mau's  Appeal,  4  Walk.  (Pa.)  35;  Col- 
lins V.  Chartier's  Gas  Co.,  131  Pa.  St. 
143,  18  Atl.  Rep.  1012,  6  L.  R.  A. 
280,  17  Am.  St.  Rep.  791;  Id.,  139 
Pa.  Ill,  21  Atl.  Rep.  147;  Good  v. 
City  of  Altoona,  162  Pa.  St.  493,  29 
Atl.  Rep.  741,  42  Am.  St.  Rep.  840; 
Tampa  Waterworks  Co.  v.  Cline,  37 
Pla.  586,  20  So.  Eep.  780,  33  L.  K. 


A.  376,  53  Am.  St.  Rep.  262;  Wyan- 
dot Club  V.  Sells,  6  Ohio  N.  P.  64,  9 
Ohio  S.  &  C.  P.  Deo.  106;  Barclay  v. 
Abraham,  121  Iowa  619,  96  N.  W. 
Eep.  1080,  64  L.  R.  A.  255,  100  Am. 
St.  Rep.  365;  Springfield  Waterworks 
Co.  V.  Jenkins,  62  Mo.  App.  74. 

But  see  Green  Castle  v.  Hazelett, 
23  Ind.  186,  where  it  was  held  that 
the  laws  regulating  the  relative  rights 
of  riparian  owners  to  surface  streams 
do  not  apply  to  subterranean  streams, 
no  distinction  being  made  in  subter- 
ranean streams  and  percolations. 

For  rights  to  percolating  water,  see 
Sees.  1185-1211. 

3  For  the  proof  of  subterranean 
water  courses,  see  Sec.  1165. 

4  For  rights  to  percolating  waters, 
see  Sees.  1185-1211. 

5  Yarwood  v.  Loa  Angeles  etc.  Co., 
132  Cal.  240,  64  Pac.  Eep.  275;  Ver- 
dugo  Water  Co.  v.  Verdugo,  155  Cal. 
655,  93  Pac.  Rep.  1021;  Taylor  v. 
Welch,  6  Ore.  198 ;  Hale  v.  McLea,  53 
Cal.  578. 

1  For  these  States,  see  Sec.  621, 
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known  defined  subterranean  streams  can  be  acquired  by  a  valid 
appropriation  and  perpetuated  by  the  continuous  use  of  the  water 
for  some  beneficial  purpose.^  And  after  it  has  been  once  appro- 
priated and  actually  applied  to  some  beneficial  use  or  purpose,  it 
can  not  be  interfered  with  either  by  subsequent  appropriators  or  by 
the  land  owners  through  which  these  streams  naturally  flow.  No 
distinction  in  this  respect  exists  between  waters  running  under  the 
surface  in  well-defined  and  kno^n  channels  and  those  running  in 
distinct  channels  upon  the  surface.^  As  was  said  by  the  Supreme 
Court  of  Utah:  "That  known  underground  streams  of  water  flowing 
in  well-defined  channels,  such  as  the  one  under  consideration  is 
shown  to  be,  are  subject  to  appropriation,  and  that  the  rights  ac- 
quired in  them  by  appropriation  can  not  be  diverted  by  the  wrong- 
ful act  of  another,  is  so  well  settled  that  we  deem  it  unnecessary  to 
enter  upon  a  discussion  of  the  question.  "*  Furthermore,  the  method 
of  making  a  valid  appropriation  of  these  waters  is  the  same  under 
the  same  rules  of  the  law  of  the  jurisdiction  where  they  are  found 
as  govern  the  appropriation  of  the  waters  of  surface  streams. ^  But 
the  right  acquired  by  appropriation  of  the  waters  of  such  streams, 
as  is  the  case  of  riparian  rights  to  the  same,^  must  depend  upon  the 

2  For  the  Arid  Region  Doctrine  of      50  L.  Ed.  374;  Ryan  v.  Quinlau,  

appropriation,  see  Chap.  31,  Sees.  585-     Mont. ,  124  x'ae.  Rep.  512. 

594.  4  MeCarty,  J.,  in  Whitmore  v.  Utah 

For  the  appropriation  of  water,  see  Fuel  Co.,  26  Utah  488,  73  Pae.  Rep. 

Chap.  38,  Sees.  706-732.  764,   citing  Kinney  on  Irr.,   1st  Ed., 

8  Where  a  vein  of  water  was  struck  See.  44. 

in    running    a    tunnel    to    a    mining  5  Medano  D.  Co.  v.  Adams,  29  Colo, 

claim,   and  the   water   of  which   was  317,   68   Pae.   Rep.   431,   where   it  is 

appropriated  by  the  one  who  discov-  said:       "Underground      currents     of 

ered  it,  a  later  comer  intercepting  the  water  which  flow  in  well-defined  and 

flow  of  the  stream,  was  enjoined  from  known  channels,  the  course  of  which 

depriving   the   prior   appropriator   of  can  be  distinctly  traced,  are  governed 

its  use.     Cole  S.   M.  Co.  v.  Virginia  by  the  same  rules  of  law  as  streams 

etc.  Co.,  1  Sawy.  470,  Fed.  Cas.  No.  flowing   upon   the   surface."     Citing 

2,989,  7  Morr.  Min.  Rep.  503.  Kinney  on  Irr.,  1st  Ed.,  See.  48. 

See,  also.  Strait  v.  Brown,  16  Nev.  For  methods  of  making  an  appro- 

317,  40  Am.  Rep.  497;    McClellan  v.  priation  without  code,  see  Sees.  706- 

Hurdle,  3  Colo.  App.  434,  33  Pae.  Rep.  732. 

280 ;  Keeney  v.  Carillo,  2  N.  M.  480 ;  For  methods  of  appropriation  under 

Copper  King  v.  Wabash  M.  Co.,  114  codes,  see  Sees.  1349-1357. 

Fed.  Rep.  991;  Howard  v.  Perrin,  8  See,  also,   for  appropriation  under 

Ariz.  347,  76  Pae.  Rep.  460;  aflSrmed,  the  various  States,  Part  XIV. 

200  U.  S.  71,  26  Sup.  Ct.  Rep.  195,  6  See  Sec.  1155,   1158. 
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fact  as  to  whether  their  course  underground  is  well  defined  and 
knownJ  However,  it  is  held  that  the  6hannels  and  existence  of  such 
streams,  though  not  visible,  are  "defined"  and  "known"  within  the 
meaning  of  the  law  when  their  courses  and  flow  may  be  determined 
by  reasonable  inference.* 

§  1160.  Known  independent  subterranean  water  courses — 
Both  riparian  rights  and  those  by  appropriation. — In  those  juris- 
dictions which  have  both  the  common  law  of  riparian  rights  and 
the  Arid  Region  Doctrine  of  appropriation  ^  the  same  rules  govern 
the  rights  to  the  known  independent  subterranean  water  courses 
and  the  waters  flowing  therein  as  govern  surface  streams.  There- 
fore, where  underground  currents  of  water  flowing  in  well-defined 
channels  are  shown  to  exist,  the  rules  of  law  which  govern  the  use  of 
similar  streams  flowing  upon  the  surface  of  the  earth  are  applicable 
to  them.2  And  in  these  jurisdictions,  as  to  these  subterranean 
streams  also,  we  have  the  same  clashing  of  interests  in  respect  to  the 
rights  claimed  on  the  same  streams  under  these  two  irreconcilable 
principles  of  law  as  we  find  is  the  case  where  the  streams  flow  wholly 
upon  the  surface.^  Therefore,  when  riparian  rights  haye.once  at- 
tached in  these  jurisdictions  to  these  underground  water  courses,  the 
riparian  owner  may  invoke  the  same  rules  under  the  common  law  in 
insisting  upon  their  uninterrupted  flow  as  though  the  stream  flowed 
entirely  upon  the  surface.  And  all  appropriations  of  their  waters 
made  thereafter  must  be  made  subject  to  these  riparian  rights.* 

TFoT  defined  and  known  subterra-  Lux  v.  Haggin,   69  Cal.  255,' 4  Pac. 

nean  streams,  and  how  proven,  see  See.  Rep.  919,  10  Pac.  Rep.  674;  Strait  v. 

1165.  Brown,  16  Nev.  317,  40  Am.  Rep.  497. 

8  Medano  D.  Co.  v.  Adams,  29  Colo.  3  See  appropriation  as  against  rights 

317,  68  Pac.  Rep.  431;  Platte  Valley  of   riparian   owners,   Cbap.    44,    Sees. 

Irr.  Co.  V.  Backers  etc.  Co.,  25  Colo.  811-823. 

77,   53   Pac.   Rep.   334;    MeCIellan  v.  4  For  the  right  to  the  uninterrupted 

Hurdle,    3    Colo.    App.    434,    33    Pac.  flow  at   common  law,   see   Sees.   543- 

Rep.   280;    Strait  v.  Brown,   16  Nev.  546,  549. 

317,  40  Am.  Rep.  497.  See,  also,  Taylor  v.  Welch,  6  Ore. 

IPor   these   States,   see   Sees.   507,  198;  Strait  v.  Brown,  16  Nev:  317,  40 

621.  Am.  Rep.  497;  Cross  v.  Kitts,  69  Cal. 

2  Hanson  v.  MeCue,  42  Cal.  303,  10  217,  10  Pac.  Rep.  409,  58  Am.  Rep. 

Am.   Rep.   299;    Hale   v.    MoLea,   53  558;    Hale   v.   MoLea,    53    Cal.    578; 

Cal.  578 ;  Cross  v.  Kitts,  69  Cal.  217,  Yarwood  v.  West  Los  Angeles  etc.  Co., 

10  Pae.  Rep.  409,  58  Am.  Rep..  558;  132  Cal.  204,  64  Pac.  Rep.  274;  Bar- 
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The  only  difference  in  the  application  of  the  law  to  surface  and  sub 
terranean  streams  is  the  additional  requirement  in  the  case  of  sub- 
terranean streams  to  prove  that  its  waters  flow  in  well-defined  and 
known  channels  and  are  not  mere  percolations.^ 

Again,  the  waters  of  well-defined  subterranean  and  known  streams 
may  be  appropriated  in  the  jurisdictions  having  both  laws  govern- 
ing the  rights  to  waters  as  is  the  case  where  the  laws  of  the  State 
provide  for  the  acquisition  of  water  rights  only  by  the  doctrine  of 
appropriation.'' 

§  1161,  Known  dependent  subterranean  water  courses — The 
underflow  of  surface  streams. — The  second  class  of  "defined  and 
known"  subterranean  or  underground  streams  or  water  courses,  un- 
der our  classification,!  are  the  known  dependent  subterranean  water 
courses.  These  waters  are  dependent  for  their  supply  upon  the  sur- 
face streams,  or  are  the  "underflow,"  "sub-surface  flow,"  "sub- 
flow,"  or  "undercurrent,"  as  they  are  at  times  called,  of  surface 
streams.  These  waters  may  be  defined  as  those  which  slowly  find 
their  way  through  the  soil,  sand,  and  gravel  constituting  the  beds  of 
streams,  or  the  lands  under  and  adjacent  to  the  surface  streams,  and 
are  themselves  a  part  of  the  surface  streams.^  Those  who  are  ac- 
quainted with  the  water  courses  in  the  arid  portion  of  our  country 
know  that  some  of  the  most  important  and  well-defined  surface 
streams  in  that  section  become  almost,  and  sometimes  entirely,  dry 
during  a  portion  of  the  year.  All  of  them,  nevertheless,  have  well- 
defined  beds,  channels,  banks,  and  currents  of  water  at  least  a  por- 
tion of  the  year,  and  there  is  at  all  times  what  is  known  as  the  under- 
flow, and  they  are  in  every  respect  natural  water  courses,  to  which 
legal  rights  may  attach.  At  certain  periods  of  the  year  water  flows 
on  the  surface  in  a  well-defined  course,  and  there  is  at  all  times  what 
is  known  as  the  underflow.     This  is  the  broad  and  deep  subterranean 

olay  V.  Abraham,  121  Iowa  619,  96  N.  Willis  v.  Perry,  92  Iowa  297,  60  N. 

W.  Eep.  1080,  64  L.  R.  A.  255,  100  W.  Rep.  727,  26  L.  R.  A.  124. 

Am.  St.  Eep.  365;  Springfield  Water-  As     to     how     subterranean     water 

works  Co.  V.  Jenkins,  62  Mo.  App.  74;  courses  may  be  determined,  see  Sec. 

Verdugo  Canyon  W.  Co.  y.  Verdugo,  1165. 

152   Cal.   655,   93   Pac.   Eep.    1021.  6  See  Sec.  1159. 

3  Tampa  Waterworks  Co.  v.  Cline,  i  See  Sec.  1152. 

37  Fla.  586,  20  So.  Rep.  780,  33  L.  2  For  rights  to  the  waters  of  these 

E.    A.    376,    53    Am.    St.    Eep.    262;  streams,  see  Sees.  1162,  1163. 
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volume  of  water  which  slowly  flows  through  the  sand  and  gravel 
underlying  the  most,  if  not  all,  of  the  streams  which  traverse  the 
country  adjacent  to  the  mountain  systems  of  the  arid  region.  These 
underground  streams  are  probably  much  greater  in  volume  in  some 
cases  than  the  water  upon  the  surface,  and  are,  as  far  as  rights  of  ap- 
propriation or  riparian  rights  are  concerned,  but  a  valuable  portion 
of  the  well-defined  surface  stream.^  In  fact,  it  is  a  common  expres- 
sion used  in  the  West  that  during  part  of  the  season  certain  streams 
"flow  upside  down";  that  is  to  say,  the  rocks  and  gravel  are  on 
top  and  the  water  flowipg  underneath.  There  is  considerable  truth 
in  this  statement,  for  at  times  during  the  dry  season  the  surfaces  of 
many  of  them  are  entirely  dry,  while  underneath  their  dry  surfaces 
may  be  found  flowing  the  subterranean  water.* 


3  Vineland  Irr.  Dist.  v.  Azuaa  Irr. 
Co.,  126  Cal.  486,  58  Pae.  Eep.  1057, 
46  L.  E.  A.  824;  Platte  Val.  Irr.  Co.  v. 
Buekers  Irr.  Mill.  &  Imp.  Co.,  25  Colo. 
77,  53  Pac.  Eep.  334;  WMtmore  t. 
Utah  Enel  Co.,  26  Utah  488,  73  Pae. 
Eep.  764;  Howoroft  v.  Union  &  Jor- 
dan Irr.  Co.,  25  Utah  311,  71  Pae. 
Eep.  487;  Wiel  on  Water  Eights  in 
the  Western  States,  3d  Ed.,  Sec. 
1078,  all  citing  Kinney  on  Irr.,  1st 
Ed.,  See.  44. 

See,  also,  Gould  v.  Eaton,  111  Cal. 
639,  44  Pae.  Eep.  319,  52  Am.  St.^ep. 
201;  Id.,  117  Cal.  539,  49  Pac.  Eep. 
577,  38  L.  E.  A.  181;  Barker  v. 
Gould,  122  Cal.  240,  54  Pae.  Eep.  845; 
McCUntock  v.  Hudson,  141  Cal.  275, 
74  Pae.  Eep.  849;  Arroyo  Ditch  Co. 
T.  Baldwin,  155  Cal.  280,  100  Pae. 
Eep.  874;  Mentone  Irr.  Co.  v.  Eedlands 
etc.  Co.,  155  Cal.  323,  100  Pac.  Eep. 
1082,  22  L.  E.  A.,  N.  8.,  382,  17  Am. 
&  Eng.  Ann.  Cas.  1222;  Los  Angeles 
V.  Hunter,  156  Cal.  603,  102  Pae. 
Eep.  755;  Kansas  v.  Colorado,  206  U. 
S.  46,  51  L.  Ed.  956,  27  Sup.  Ct. 
Eep.  655;  Id.,  185  U.  S.  125,  46  L. 
Ed.  838,  22  Sup.  Ct.  Eep.  552;  Buek- 
ers etc.  Co.  V.  Farmers'  etc.  Co.,  31 
Colo.  62,  72  Pac.  Eep.  49;  Petterson 
v.  Payne,  43  Oslo.  184,  95  Pac.  Eep. 


301;  Peny  r.  Calkins,  159  Cal.  175, 
113  Pac.  Eep.  136. 

4  See  Los  Angeles  v.  Pomeroy,  124 
Cal.  597,  57  Pae.  Eep.  585;  MoClel- 
lan  V.  Hurdle,  3  Colo.  App.  434,  33 
Pae.  Eep.  280;  MeClintock  v.  Hudson, 
141  Cal.  275,  74  Pac.  Eep.  849;  La 
Jara  Creamery  &  Live  Stock  Assn.  v. 
Hansen,  35  Colo.  105,  83  Pae.  Eep. 
644;  Kansas  v.  Colorado,  206  U.  S. 
46,  51.  L.  Ed.  956,  27  Sup.  Ct.  Eep. 
665;  Id.,  185  U.  S.  125,  46  L.  Ed. 
838,  22  Sup.  Ct.  Eep.  552;  Whitmore 
V.  Utah,  26  Utah  488,  73  Pac.  Eep. 
764. 

"The  existence  of  a  well-defined 
subsurface  flow  within  the  bed  and 
banks  of  streams  such  as  this  is  well 
recognized."  Vineland  Irr.  Co.  v. 
Azusa  Irr.  Co.,  126  Cal.  486,  58  Pac. 
Eep.  1057,  46  L.  E.  A.  820,  citing 
Kinney  on  Irr.,  lat  Ed.,  Sec.  44. 

See,  also,  for  scientific  investiga- 
tions made  along  this  line.  The  Un- 
derflow of  the  South  Platte  Valley,  by 
C.  S.  Sehlieter  and  Henry  C.  Wolf, 
Water-Supply  and  Irr.  Paper  No.  184, 
1906,  U.  S.  Geoh  Survey. 

See,  also,  the  Geology  and  Water 
Resources  of  many  sections  of  the 
country,  issued  as  Water-Supply  Pa- 
pers by  the  U.  S.  Geol.  Survey. 
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As  our  name  to  this  class  of  these  waters — the  underflow  of  sur- 
face streams — indicates,  physically  they  constitute  a  part  of  the 
surface  streams  themselves,  and  are  simply  incidents  thereto;  and, 
also,  they  in  the  main  depend  upon  the  surface  streams  to  which  they 
are  incident  for  the  greater  portion  of  their  water  supply;  the 
test  being  that  there  can  not  be  any  abstraction  of  the  water  of  the 
underflow,  without  abstracting  a  corresponding  amount  from  the 
surface  stream.  This  is  so  for  the  reason  that  the  water  from  the 
surface  stream  must  first  necessarily  fill  the  loose,  porous  material 
underneath  to  the  point  of  complete  saturation  before  there  can  be 
any  surface  flow,  and  by  tapping  and  drawing  off  a  quantity  of 
water  from  the  underflow,  it  draws  on  the  surface  flow  to  the  same 
extent  to  fill  the  void.^     Therefore,  the  river  bed  must  continue  to 


5  Monteeito  v.  Santa  Barbara,  144 
Cal.  578,  77  Pao.  Eep.  1113,  where 
the  Court  held  that  it  was  not  error 
to  instruct  that  tunnels  driven  into 
the  sub-flow  created  an  artificial  draft, 
first  upon  the  saturated  strata  which 
support  the  flow  of  the  stream,  and, 
exhausting  that,  or,  in  the  process  of 
exhausting  that,  to  suck  down  and 
drain  directly  the  waters  flowing  in 
the  channel  of  the  stream. 

"It  is  true  that  there  is  evidence 
to  the  effect  that  during  the  summer 
months,  when  the  stream  is  dry  in  the 
San  Pasqual  Valley,  there  is  some 
water  running  at  the  defendant's 
point  of  diversion.  It  does  not  fol- 
low, however,  that  the  taking  of  this 
water  would  not  injure  the  respond- 
ents. There  are  long  stretches  of 
sandy  bottom  between  the  defendant's 
proposed  works  and  the  lands  of  the 
plaintiffs.  Water  flowing  over  the 
rocky  bed  above  sinks  into  the  sand, 
which  must  become  saturated  before 
there  can  be  a  flow  over  its  surface. 
To  so  fill  this  sand  requires,  as  a 
witness  testifies,  several  weeks.  The 
Court  was  justified  in  drawing  from 
this  testimony  the  inference  that  an 
interruption  to  the  flow  of  this  water 


would  prevent  or  diminish  the  satura- 
tion of  the  sandy  bed  underlying  the 
stream  and  thereby  materially  post- 
pone the  time  when  a  surface  flow 
would  come  to  plaintiffs'  lands.  Such 
postponement  would  be  a  clear  injury 
to  the  plaintiffs,  whose  Interest  in  the 
waters  of  the  stream  included  the 
right  to  have  the  river  bed  continue 
to  hold  sufficient  water  to  supply  and 
support  the  surface  stream  in  its 
natural  state."  Huffner  v.  Sawday, 
153  Cal.  86,  94  Pae.  Eep.  424. 

Tljp  sub-surface  supply  of  a  stream, 
whether  it  comes  from  tributary 
swamps  or  runs  in  the  sand  or  gravel 
constituting  the  bed  of  the  stream,  is 
held  to  be  as  much  a  part  of  the 
stream  as  the  surface  flow,  and  is 
governed  by  the  same  rules.  Smith  v. 
Duff,  39  Mont.  382,  102  Pae.  Eep. 
984,  133  Am.  St.  Eep.  587. 

See  eases  supra. 

See,  also,  McClintock  v.  Hudson,  141 
Cal.  275,  74  Pae.  Eep.  849;  Hale  v. 
McLea,  53  Cal.  578;  Vineland  Dist.  v. 
Azusa  Dist.,  126  Cal.  486,  58  Pae. 
Eep.  1057,  26  L.  E.  A.  820;  Yarwood 
V.  West  L.  A.  W.  Co.,  132  Cal.  204, 
64  Pae.  Eep.  275;  Verdiigo  Co.  v. 
Verdugo,  152  Cal.  655,  93  Pae.  Bop. 
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hold  sufficient  water  to  support  the  surface  stream,  as  it  were,  for 
otherwise  in  drawing  upon  the  underground  flow  of  the  stream  will 
draw  upon  the  water  flowing  upon  the  surface.^ 

If  the  bed  of  a  stream  is  not  solid  rock,  but  gravel  or  earth, 
through  which  water  will  percolate,  or  flow,  undoubtedly  water  will 
be  found  sometimes  many  feet  below  the  surface,  and  the  lighter 
the  soil  the  more  easily  will  it  flnd  its  way  downward,  and  the  more 
water  will  be  discoverable  by  exploring  the  subsurface.  Undoubt- 
edly, too,  in  many  cases  there  may  be  corresponding  to  the  flow  on 
the  surface  a  current  underneath  the  surface,  but  the  presence  of  • 
such  subsurface  water,  even  though  in  places  of  considerable  amount 
and  running  in  the  same  direction,  is  something  very  different  front 
an  independent  subsurface  water  course.  "It  is  not  properly  de- 
nominated a  second  and  subsurface  stream.  It  is  rather  to  be  re- 
garded as  merely  the  accumulation  of  the  water  which  will  always 
be  found  beneath  the  bed  of  any  stream  whose  bottom  is  not  solid 
rock.  .  .  .  As  subsurface  water  it  percolates  on  either  side 
as  well  as  moves  along  the  course  of  the  river,  and  the  more  abundant 
the  subsurface  water,  the  further  it  will  reach  in  its  percolations  on 

1021;   Cohen  v.  La  Canada  Co.,   142  in  their  natural  state  is  essential  to 

Cal.  437,   76  Pac.  Eep.  47;   Id.,   150  their  existence  and  preservation,  and 

Gal.  680,  91  Pac.  Eep.  584;  Los  An-  that   the   parties   have   a   clear   right 

geles   V.   Pomeroy,    124   Cal.    597,    57  to   have  this  quantity  remain  under- 

Pac.  Eep.  585;  Howcroft  v.  Union  &  ground  for  that  purpose  as  they  have 

Jordan  Irr.  Co.,  25  Utah  311,  71  Pac.  to     the     stream     upon     the     surface. 

Eep.  487;  Whitmore  v.  Utah  Fuel  Co.;  Neither  party  should  be  permitted  to 

26  Utah  488,  73  Pac.  Eep.  764.  decrease    this    necessary    quantity    of 

"It  must  not  be  forgotten  that  the  underground   water   to    the    depletion 

sub-surface     supply     of     a     stream,  of  the  surface  stream  and  the  injury 

whether     it     comes     from     tributary  of   those   to   whom   it   has    been     as- 

swamps    or    runs    in    the    sand    and  signed."     Verdugo  Canyon  W.  Co.  v. 

gravel    constituting    the    bed    of    the  Verdugo,  152  Cal.  655,  93  Pac.  Eep, 

stream,   is   as    much   a   part    of   the  1021. 

stream  as  is  the  surface  flow  and  is  See,  also,  Huffner  v.   Sawday, '  153 

governed  by  the  same  rules."    Smith  Cal.    86,    94    Pac.    Eep.    424;    Grand 

V.  Duff,  39  Mont.  382,  102  Pac.  Eep.  Junction  Canal  Co.  v.  Shugar,  L.  E. 

984,  133  Am.  St.  Eep.  587.  6  Ch.  App.  483;  Village  of  Delhi  v. 

6  "It  is  obvious  that  the  continued  Toumans,  45  N.  T.  362,  6  Am.  Eep. 

presence  in  the  soil,  sand,  and  gravel  100;  afdrming  Id.,  50  Barb.  316;  Eng- 

composing  the  bed  of  the  canyon  of  lish  v.  Metropolitan  etc.  Co.,  1  K.  B. 

a  suflSeient  quantity  of  water  to  sup-  601. 
ply  and  support  these  surface  streams 
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either  side,  as  well  as  more  distinct  will  he  its  movement  'down  the 
course  of  the  stream.'-'  ^  Again,  as  was  held  in  the  leading  case  in 
California  upon  this  subject,  where  water  passes  through  the  voids 
of  any  loose,  permeable  material,  filling  or  partially  obstructing  the 
channel  of  a  stream,  it  is  still  a  part  of  the  stream.  If  it  all  sinks 
below  the  surface,  the  whole  stream  is  subterranean.  If  a  part  sinks 
and  the  remainder  is  on  the  surface,  that  water  which  is  invisible 
is  as  much  a  part  of  the  stream  as  the  surface  flow.^  Again,  many 
of  the  streams  of  this  Western  country  flow  a  portion  of  the  way 
over  the  surface,  there  being  at  all  times  the  underflow,  and  at  cer- 
tain intervals  the  surface  portion  of  the  flow  sinks  from  sight  and 
is  carried  down  with  the  underflow  until  it  strikes  some  less  per- 
meable ground,  when  a  portion  of  the  water  may  again  rise  to  the 
surface.  Streams  of  this  character  are  termed  ititermittent  streams, 
and  both  the  surface  flow  and  the  underflow  are  treated  as  a  single 
stream.9  These  waters,  in  order  to  constitute  the  underground  flow 
of  surface  streams,  must  be  connected  with  the  stream  and  strictly 
confined  to  the  river  bottom  and  moving  underground,  as  was 
stated  in  a  California  ease,  "in  connection  with  it,  and  a  course 
within  a  space  reasonably  well  defined."  i°  In  other  words,  the 
water  must  be  within  the  bed  of  the  surface  stream  itself.  ^^  Other- 
wise such  underground  waters  must  be  classified  with  percolating 
waters,  hereinafter  discussed.  ^2 

7  Kansas  t.  Colorado,  206  U.  S.  v.  Dailey,  156  Cal.  617,  105  Pao.  Eep. 
46,  51  L.  Ed.  956,  27  Sup.  Ct.  Rep.  748;  Kansas  v.  Colorado,  206  U.  8. 
665;  Id.,  185  U.  S.  125,  46  L.  Ed.  838,  46,  51  L.  Ed.  956,  27  Sup.  Ct.  Eep. 
22  Sup.  Ct.  Eep.  552.  655;   Id.,  185  U.  S.  125',  46  L.  Ed. 

For  independent  subterranean  water      833,  22  Sup.  Ct.  Eep.  552. 
courses,  see  Sees.  1156-1160.  lO  Lob  Angeles  v.  Pomeroy,  124  Cal. 

8  Los  Angeles  v.  Pomeroy,  124  Cal.      597,  57  Pac.  Eep.  585. 

597,  57  Pac.  Eep.  585.  ii  McClintoek  v.  Hudson,  141  Cal. 

9  Los  Angeles  v.  Pomeroy,  124  Cal.  280,  74  Pao.  Eep.  849 ;  Vineland  Irr. 
597,   57   Pac.   Eep.   585;    Huffner  t.  Dist.  v.  Azusa  Irr.  Co.,  126  Cal.  486, 
Sawday,   153    Cal.   86,   94   Pac.   Eep.  58  Pac.  Eep.  1057,  46  L.  E.  A.  820. 
424;  Verdugo  W.  Co.  v.  Verdugo,  152  l2Por  percolating  waters,  see  Sees. 
Cal.  655,  93  Pac.  Eep.  1021;  Medano  1185-1211. 

etc.  Co.  V.  Adams,   29  Colo.  317,   68  See,  also,  Katz  v.  WalMnshaw,  141 

Pac.  Eep.  431;  Yarwood  v.  "West  Los  Cal.  116,  70  Pac.  Eep.  663,  74  Pae. 

Angeles    etc.    Co.,    132    Cal.    204,    64  Eep,   766,  64  L.  E.  A.  236,  99  Am. 

Pao.  Eep.   275;   Hilger  v.  Sieber,  38  St.  Eep.  35. 
Mont.  93,  98  Pae.  Eep.  881;  Hudson 
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§  1162.  The  underflow  dependent  on  surface  streams — Rights 
which  may  be  acquired  therein — At  common  law. — The  underflow 
of  surface  streams  being  dependent  upon  the  surface  streams  for 
their  water  supply,  both  at  common  law  and  under  the  Arid  Region 
Doctrine  of  appropriation,  are  recognized  as  parts  thereof  and  inci- 
dents thereto.!  Under  both  of  these  rules  of  law  rights  may  be 
acquired  therein,  but  these  rights  can  be  acquired  only  as  a  portion 
of  the  surface  streams.  This  rule  is  by  no  means  new  to  the  Arid 
Eegion  Doctrine  of  appropriation,  but  this  dependent  underflow  of 
surface  streams  has  been  recognized  at  common  law  both  by  the 
English,  the  Eastern  American,  and  also  the  Western  authorities  in 
those  States  which  have  both  rules  of  law  governing  the  waters  flow- 
ing within  their  respective  jurisdictions.  Therefore,  the  general 
law  upon  the  subject  is  that  the  underflow  of  surface  streams,  being 
portions  of  them,  are  governed  by  the  same  rules  as  the  surface 
streams  themselves. 

Therefore,  under  the  common  law  water  can  not  be  diverted  by 
tapping  the  underflow  of  surface  streams  feeding  the  same  to  the 
injury  of  the  vested  rights  of  riparian  proprietors  on  the  stream. 
This  is  the  rule  of  all  jurisdictions  where  the  common  law  of  riparian 
rights  is  in  force.^     In  the  Western  States  of  this  country,  where 

1  See  previous  section,  No.  1161.  369,  4  Week.  Eep.  290 ;  Broadbent  y. 

2  "  If  you  can  not  get  at  the  under-  Eamsbotham,  34  Eng.  L.  &  Eq.  553,  11 
grovjnd  water  without  touching  the  ^xch.  602,  25  L.  J.  Exch.  N.  S.  115, 
water  in  a  well-defined  surface  chan-  ^  "^eek.  Bep.  290;  Chasemore  v.  Eieh- 
nel,  I  think  that  you  can  not  get  at  it  ^'^'  ^  ^-  »*  ^-  C^s.  349,  29  L.  J. 

..      11  , ,      T      J    TT  iv    1      •  n       J  Bxoh.  N.  S.  81,  5  Jur.  N.  S.  873^  7 

at    aU. ' '      Lord    Hatherly    in  Grand  ^„    ,     „  '       "       .  °    * 

-      ^.  _       ,   _  „^  T     Tj  Week.  Eep.   685;   affirming  2  Hurlst. 

Junction  Canal  Co.  v.  Shugar  L.  R^  ^         ^^  « 

6   Ch.   483,   24  L.   T.   N.   S.   402,   19  ^^^^    ^^    ^^    J^^     ^99;    Goodale    v. 

Week.  Eep.  569.  buttle,  29  N.  Y.  459;  Ellis  v.  Duncan, 

See,  also,  Village  of  Delhi  v.  You-  gl  Barb.  230,  11  How.  Prac.  515.   But 

mans,  45  N.  Y.  362,  6  Am.  Eep.  100;  holding  in  the  case  at  bar  that  where 

affirming  Id.,  50  Barb.  316,  where  Mr.  a  land  owner  dug  a  well  which  pre- 

Justice  Peckham  said:      "If  the  ao-  vented   the  water   from   reaching,   by 

tion  of  the  defendant  took  the  water  percolations,  a,  spring  or  open  running 

away     from     springs,     after    it    had  stream  of  an  adjoining  owner,  that  an 

reached  there,  after  it  had  become  a  action  would  not  lie  to  prevent  such 

part  of  an  open,  running  stream,  then  use.     The   decision  thus  made  a   dis- 

this  action  would  lie."     Citing  Eaws-  tinction  between   underground  waters 

tron  V.  Taylor,  33  Eng.  L.  &  Eq.  428,  before  and  after  they  reached  the  sur- 

25  L.  J.  Exch.  N.   S.  33,  11   Exch.  face  stream  or  the  underflow  thereof. 
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riparian  rights  have  not  been  abolished,  the  same  rule  is  in  force. 
The  leading  case  in  California  upon  this  subject,  of  which  the  Court 
itself  says,  ' '  This  is,  in  fact,  the  pigneer  case  of  its  kind,  so  far  as 
this  Court  is  concerned,  "in  construing  one  of  the  instructions  of  the 
trial  court,  said:  "But  the  instruction  is  limited  to  subterranean 
water,  which  is  a  part  of  the  stream,  as  in  other  instructions  de- 
fined, and  if  it  is  a  part  of  the  stream  it  can  not  be  diverted,  whether 
it  would  come  to  the  surface  or  not.  It  belongs  to  the  stream  and 
must  flow  on  to  tKe  lower  riparian  proprietor.  His  right  to  the  sub- 
surface portion  of  the  stream  is  identical  with  his  right  to  the  sur- 
face flow,  and  is  entitled  to  the  same  protection."  ^  This  case  has 
been  followed  by  other  California  cases,  and  may  be  called  the  well- 
settled  law  in  that  State,  one  of  the  latest  eases  upon  the  subject 
holding  that  where  waters  in  an  underground  stratum  are  in  such 
immediate  connection  with  a  surface  stream  so  as  to  make  them  a 


See,  also,  for  rights  to  the  waters 
of  springs,  Sees.  648,  1196. 

Eights  to  the  waters  of  surface 
wells,  Sees.  1201,  1202. 

3  Los  Angeles  v.  Pomeroy,  124  Cal. 
597,  57  Pao.  Eep.  585,  in  which  is  to 
be  found:  "No  case  involving  di- 
rectly the  rights  of  parties  in  subter- 
ranean streams  has  been  decided  in 
this  Court,  but  the  law,  as  applicable 
to  the  present  case,  is  well  epitomized 
in  section  48  of  Kinney  on  Irrigation, 
as  follows."  Quoting  all  of  Sec.  48, 
1st  Ed.,  Kinney  on  Irrigation. 

For  the  earlier  decisions  of  Califor- 
nia leading  to  this  rule,  see  Gould 
V.  Eaton,  111  Cal.  639,  44  Pac.  Eep. 
319,  52  Am.  St.  Eep.  201;  Id.,  117 
Cal.  539,  49  Pac.  Eep.  577,  38  L.  E.  A. 
181;  Barker  v.  Gould,  122  Cal.  240,  54 
Pac.  Eep.  845. 

"One  who  has  no  legal  right  to 
the  surface  flow  of  the  stream  may 
not,  by  indirection,  acquire  that  right 
by  a  subterranean  tapping  and  taking 
of  it.  Eiparian  proprietors  and  ap- 
propriators  of  the  surface  water  still 
have  the  right  to  invoke  the  maxim, 


'Aqua  currit  et  debet  ourrere  ut  cur- 
rere  solebat.'  "  Montecito  Valley  W. 
Co.  V.  Santa  Barbara,  144  Cal.  578,  77 
Pac.  Eep.  1113;  Id.,  51  Cal.  377,  90 
Pac.  Eep.  935. 

See,  also,  McClintoek  v.  Hudson,  141 
Cal.. 275,  74  Pac.  Eep.  849;  Verdugo 
Canyon  W.  Co.  v.  Verdugo,  152  Cal. 
655,  93  Pac.  Eep.  1021;  Cohen  v.  La 
Canada  etc.  Co.,  142  Cal.  437,  76  .Pac. 
Eep.  47;  Id.,  151  Cal.  680,  91  Pac. 
Eep.  584;  Katz  v.  Walkinshaw,  141 
Cal.  116,  70  Pac.  Eep.  663,  74  Pac. 
Eep.  766,  64  L.  E.  A.  236,  99  Am. 
St.  Eep.  35;  City  of  Santa  Barbara 
V.  Gould,  143  Cal.  421,  77  Pac.  Eep. 
151;  Huffner  v.  Sawday,  153  Cal.  86, 
94  Pac.  Eep.  424;  Mentone  Irr.  Co, 
V.  Eedlands  etc.  Co.,  155  Cal.  323,  100 
Pac.  Eep.  1082,  22  L.  E.  A.,  N.  S., 
382,  17  Am.  &  Eng.  Ann.  Gas.  1222; 
Arroyo  etc.  Co.  v.  Baldwin,  155  Cal. 
280,  100  Pao.  Eep.  874;  Cave  v.  Ty- 
ler, 147  Cal.  454,  82  Pac.  Eep.  64; 
Anaheim  etc.  Co.  v.  EuUer,  150  Cal. 
327,  88  Pac.  Eep.  978,  11  L.  E.  A., 
N.  S.,  1062. 
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part  of  the  stream,  land  overlying  the  water  is  riparian  to  the  stream 
and  entitled  to  riparian  rights  with  reference  to  such  water.* 

§  1163.  The  underfloiw  dependent  on  stirface  streams — Rights 
under  the  law  of  appropriation. — Under  the  Arid  Eeginn  Doctrine 
of  appropriation,  the  underflow  of  surface  streams  is  considered, 
and,  therefore,  treated  as  part  of  the  surface  streams  from  which 
they,  in  the  main,  receive  their  water  supply.  And  upon  this  sub- 
ject the  law  has  become  well  settled  that  one  may,  by  appropriate 
works,  develop  and  secure  for  useful  purposes  the  subsurface  flow 
of  the  streams  flowing  within  the  States  where  the  doctrine  of  appro- 
priation is  in  force  and  become  a  legal  appropriator  by  so  doing. 
However,  in  acquiring  such  a  right,  due  regard  must  be  had  to  the 
vested  prior  rights  of  others  to  the  waters  of  the  stream,  whether 
these  others  claim  also  by  appropriation,  or  as  riparian  owners,  in 
those  jurisdictions  where  both  laws  are  in  force,  either  to  the  sur- 
face stream  or  to  its  subsurface  flow.^    And,  as  we  shall  see  in  a 


4  Hudson  V.  Dailey,  156  Cal.  617, 
105  Pae.  Eep.  748. 

See,  also,  Miller  v.  Bay  Cities  W. 
Co.,  157  Cal.  256,  107  Pac.  Bep.  115, 
27  L.  R.  A.,  N.  S.,  772;  Kansas  v. 
Colorado,  185  U.  S.  125,  46  L.  Ed. 
838,  22  Sup.  Ct.  Rep.  552;  Id.,  206 
TJ.  S.  46,  51  L.  E.  956,  27  Sup.  Ct. 
Eep.  655,  holding  that  the  underflow 
is  not  a  separate  stream,  and  that  it 
must  be  considered  a  part  of  the  sur- 
face stream  upon  which  it  is  depend- 
ent for  its  water  supply. 

1  In  the  case  of  Vineland  Irr.  Co. 
V.  Azusa  Irr.  Co.,  126  Cal.  486,  58 
Pac.  Rep.  1056,  46  L.  E.  A.  820, 
which  may  be  regarded  as  the  lead- 
ing ease  upon  this  subject,  at  least  in 
California,  the  Court  said:  "We 
therefore  hold  it  to  be  the  law,  and 
we  think  it  to  be  a  moderate  and  just 
exposition  thereof,  that  one  may,  by 
appropriate  works,  develop  and  se- 
cure to  useful  purposes  the  subsur- 
face flow  of  our  streams,  and  become, 
with  due  regard  to  the  rights  of  others 

133 — Kin.  on  Irr. 


in  the  stream,  a  legal  appropriator  of 
waters  by  so  doing."  Citing  Banney 
on  Irr.,  1st  Ed.,  Sec.  44. 

See,  also,  Platte  Valley  Irr.  Co.  v. 
Buckers  etc.  Co.,  25  Colo.  77,  53  Pac. 
Rep.  334;  Howcroft  v.  Union  &  Jor- 
dan Irr.  Co.,  25  Utah  311,  71  Pac. 
Rep.  487;  Whitmore  v.  Utah  Fuel  Co., 
26  Utah  488,  73  Pac.  Rep.  764;  Wiel 
on  Water  Rights  in  the  Western 
States,  2d  E.,  See.  353,  all  citing  or 
quoting  from  Kinney  on  Irr.,  1st  Ed., 
Sec.  44;  Los  Angeles  v.  Pomeroy,  124 
Cal.  597,  57  Pac.  Rep.  585;  Medano 
etc.  Co!  V.  Adams,  29  Colo.  317,  68 
Pac.  Rep.  431;  Herriman  Irr.  Co.  v. 
Keel,  25  Utah  96,  69  Pae.  Rep.  719, 
all  citing  Kinney  on  Irr.,  1st  Ed., 
See.  48. 

See,  also,  Montecito  Valley  W.  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pac. 
Rep.  1113;  Verdugo  Canyon  W.  Co.  t. 
Verdugo,  152  Cal..  655,  93  Pac.  Rep. 
1021;  Mentone  Irr.  Co.  v.  Redlands 
etc.  Co.,  155  Cal.  323,  100  Pac.  Rep. 
1082,    22   L.   R.   A.,   N.   S.,   382,    17 
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subsequent  section  of  this  work,  this  is  the  same  rule  which  is  applied 
to  the  appropriation  and  diversion  of  percolating  waters  where 
those  waters  feed  the  stream  and  are  necessary  to  its  continued 
flow.2 

There  is  no  reason  in  law  why  separate  rights,  under  certain  cir- 
cumstances, may  not  be  acquired  by  appropriation  of  the  underflow 
of  surface  streams.  In  this  portion  of  the  country,  in  many  of  the 
streams,  the  greater  portion  of *the  water  may  be  found  in  the  under- 
flow.3  In  a  country  where  water  is  so  scarce  and  so  much  depends 
upon  the  available  supply  all  being  used,  the  underflow  of  surface 
streams  should  be  utilized.  Where  there  is  a  large  surplus  under- 
flow which  can  be  tapped  by  either  tunnels  or  excavations  and  the 
waters  of  the  underflow  thus  drawn  off  without  injury  to  the  prior 
rights  of  the  appropriators  of  the  surface  flow,  this  should  be  al- 
lowed. But,  as  we  have  seen,  drawing  off  the  waters  of  the 
underflow  draws  also  upon  the  surface  flow  and  if  this  is  all  claimed 
by  the  prior  appropriators,  it  is  hard  to  imagine  a  case  of  this  kind 
where  injury  would  not  result  to  the  rights  of  the  appropriators 
of  the  surface  flow.  And  as  the  law  now  stands,  no  party  is  permit- 
ted to  decrease  the  quantity  of  the  underflow  to  the  depletion  of  the 
surface  stream  and  to  the  injury  of  those  who  have  lawful  claims 

Am.  &  Eng.  Ann.  Cas.  1222;  Cohen  v.  West  Los  Angeles  etc.  Co.,  132  Cal. 
La  Canada  etc.  Co.,  142  Cal.  437,  76  204,  64  Pae.  Eep.  275;  Eoberts  v. 
Pao.  Eep.  47;  Id.,  151  Cal.  680,  91  Crafts,  141  Cal.  20,  74  Pae.  Eep.  281. 
Pae.  Eep.  584;  Smith  v.  Duff,  39  For  the  presumption  and  burden  of 
Mont.  382,  102  Pae.  Eep.  984,  133  Am.  proof  as  to  these  waters,  see  Sec.  1165. 
St.  Eep.  587 ;  Hudson  v.  DaUey,  156  2  For  percolating  waters  feeding 
Cal.  617,  105' Pae.  Eep.  748;  Los  An-  surface  streams,  see  Sees.  1193-1195. 
geles  V.  Hunter,  156  Cal.  603,  105  Pae.  ' '  There  is  no  rational  ground  for 
Eep.  755;  Mentone  Irr.  Co.  v.  Eed-  any  distinction  between  such  perco- 
lands  etc.  Co.,  155  Cal.  323,  100  Pae.  lating  waters  and  the  waters  in  the 
Eep.  1082,  22  L.  E.  A.,  N.  S.,  382,  17  gravels  immediately  beneath  and  di- 
Am.  &  Eng.  Ann.  Cas.  1222;  Cave  v.  rectly  supporting  the  surface  flow. 
Tyler,  147  Cal.  454,  82  Pae.  Eep.  64;  ...  Such  waters,  together  with  the 
McClintock  v.  Hudson,  141  Cal.  275,  74  surface  stream  supplied  by  them, 
Pae.  Eep.  849;  Ee  Priority  of  the  should  be  considered  a  common  sup- 
Bra  vo  Ditch,  1  Denver  Legal  Adv.  ply. ' '  Hudson  v.  Dailey,  156  Cal.  617, 
419;  Kansas  v.  Colorado,  185  TJ.  S.  105  Pae.  Eep.  748. 
125,  46  L.  Ed.  838,  22  Sup.  Ct.  Eep.  See,  also,  Los  Angeles  v.  Hunter, 
352 ;  Id.,  206  U.  S.  46,  51  L.  Ed.  956,  156  Cal.  603,  105  Pae.  Eep.  755. 
27    Sup.   Ct.   Eep.   655;    Yarwood   v.  8  See  Sec.   1161. 
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thereto.*  Where,  however,  the  claim  to  the  underflow  is  prior  to 
the  claim  to  the  waters  of  the  surface  flow  there  may  be  a  valid  ap- 
propriation of  the  underflow  which  will  hold  good  as  against  later 
appropriations  of  the  surface  flow.^ 

§  1164.  Undefined  and  unknown  water  courses.— The  waters 
which  flow  in  undeflned  and  unknown  channels  ^  come  under  the 
second  class  of  subterranean  or  underground  waters  as  we  have 
classified  them.2  This,  as  we  have  seen,  was  the  only  classification 
known  to  the  common  law  and  included  percolating  waters. ^  But, 
as  the  rights  which  might  be  acquired  to  these  undefined  and  un- 
known streams  were  the  same  as  might  be  acquired  to  percolating 
waters,  the  entire  subject  will  be  fully  discussed  in  connection  with 
the  subject  of  percolating  waters.* 

§  1165.  Existence,  how  proven,  and  thereby  become  known — 
Burden  of  proof. — The  existence  of  both  independent  ^  and  de- 
pendent 2  subterranean  or  underground  water  courses  may  be 
proven  by  a  number  of  methods,  and  the  tendency  is,  as  scientific 
investigations  progress  and  greater  knowledge  is  year  by  year  ac- 
quired of  the  movement  of  subterranean  waters,  to  take  from  the 
general  class  of  the  undefined  and  unknown  streams  and  correspond- 
ingly to  add  to  the  defined  and  known  streams.  The  diffieulty  has 
been  not  so  much  to  determine  the  law  as  to  rights  which  may  be 
acquired  in  subterranean  waters,  where  certain  water  has  been 
determined  to  be  of  a  certain  character,  as  it  has  been  to  determine 
the  character  or  the  particular  class  to  which  the  water  belongs. 
This  is  a  question  of  fact  to  be  determined  by  the  facts  of  each  par- 
ticular case,  and  any  evidence  tending  to  prove  that  a  certain  body 
or  stream  belongs  to  a  particular  class,  whether  it  be  from  surface 
indications  or  from  subterranean  explorations,  is  admissible.    How- 

4Verdugo   Canyon  W.   Co.  v.  Ver-  Co.,  126  Cal.  486,  5,8  Pae.  Eep.  1057, 

dugo,  152  Cal.  655,  93  Pac.  Eep.  1021.  46  L.  E.  A.  820. 

5  Pomona  etc.  Co.  v.  San  Antonio  i  For   definitions,    see    Sees.   1154, 

W.  Co.,   152   Cal.   618,   93   Pao.  Eep.  1155. 

881;  Whitmore  v.  Utah  Fuel  Co.,  26  2  See  Sec.  1152. 

Utah  488,  73  Pao.  Eep.  764;  Eoberts.  3  See  Sec.  1155. 

V.  Crafts,  141  Cal.  20,  74  Pac.  Eep.  <  See  Sees.  1185-1211. 

281j   Vineland  etc.  Co.  v.  Azusa  etc.  i  Bee  Sees.  1156-1160. 

2  See  Sees.  1161-1163. 
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ever,  it  is  mueli  more  difficult  to  prove  the  existence  of  a  subter- 
ranean water  course  than  it  is  to  prove  the  existence  of  a  surface 
water  course.  This  is  largely  due,  as  was  held  in  an  early  Vermont 
case,3  to  the  physical  laws  governing  underground  water  and  its 
subterranean  progress  being  irregular  and  unknowable  to  any  cer- 
tainty, and  such  water  being  changeable  and  uncontrollable  in  char- 
acter and  subject  to  secret  and  incomprehensible  influences. 

Therefore,  for  the  reasons  set  forth  above,  the  authorities  adopted 
the  rule  that  underground  waters  are  presumed  to  be  percolating 
waters,  until  it  is  shown*  that  they  flow  in  well-defined  and  known 
channels.^  So,  in  a  recent  case  decided  by  the  Supreme  Court  of 
the  United  States,  where  the  finding  of  fact  sustained  by  the  testi- 
mony was  that  the  only  water  on  the  land  in  question  was  percolat- 
ing water,  oozing  through  the  soil  beneath  the  surface  in  an  unde- 
fined and  unknown  channel,  Mr.  Justice  Brewer,  in  rendering  the 
opinion  of  the  Court,  said :  "Of  course,  this  excludes  the  idea  of  a 
'river,  creek,  or  stream  of  running  water.'  "^  However,  the  pre- 
sumption that  underground  waters  are  percolations,  as  is  the  case 
of  other  presumptions,  may  be  rebutted.  But  such  being  the  pre- 
sumption, the  burden  of  proof  is  upon  those  asserting  the  right  to 
waters  below  the  surface  upon  the  ground  that  they  flow  in  defined 
channels  to  establish  the  existence,  of  such  channels  by  a  preponder- 

3  Chatfield  v.  Wilson,  28  Vt.  49;  Id.,  N.  W.  Rep.  354,  62  L.  R.  A.  589,  98 
27  Vt.  670;  Id.,  31  Vt.  858.  Am.  St.  Rep.  933;   Case  v.  Hoffman, 

4  Arroyo  etc.  Co.  v.  Baldwin,  155  100  Wis.  314,  72  N.  W.  Rep.  390,  74 
Cal.  280,  100  Pac.  Rep.  874;  Yarwood  N.  W.  Rep.  220,  75  N.  W.  Rep.  945, 
V.  West  Los  Angeles  W.  Co.,  132  Cal.  44  L.  R.  A.  728 ;  Id.,  84  Wis.  438, 
204,  64  Pac.  Rep.  275;  Pence  v.  Car-  54  N.  W.  Rep.  793,  20  L.  R.  A.  40, 
ney,  58  W.  Va.  296,  52  S.  E.  Rep.  702,  36  Am.  St.  Rep.  937;  Chase  v.  Sil- 
6  L.  E.  A.,  N.  S.,  266,  112  Am.  St.  verstone,  62  Me.  175,  16  Am.  Rep. 
Rep.  963;  Hanson  v.  McCue,  42  Cal.  419;  Aeton  v.  Blundell,  12  Mees.  & 
303,  10  Am.  Rep.  299;  Boyce  v.  Cup-  W.  324,  13  L.  J.  Exch.  N.  S.  289; 
per,  37  Ore.  256,  61  Pae.  Rep.  642;  Tampa  Waterworks  Co.  v.  Cline,  37 
Metcalf  V.  Nelson,  8  8.  D.  87,  65  N.  Pla.  586,  20  So.  Rep.  780,  33  L.  R.  A. 
W.  Rep.  911,  59  Am.  St.  Rep.  746;  376,  53  Am.  St.  Rep.  262;  Taylor  v. 
Barclay  v.  Abraham,  121' Iowa  619,  96  Welch,  6  Ore.  198;  Wyandot  Club  t. 
N.  W.  Rep.  1080,  64  L.  R.  A.  255,  Sells,  6  Ohio  N.  P.  64,  9  Ohio  S.  & 
100  Am.   St.  Rep.  365;   Wheatley  v.  C.  P.  Dec.  106. 

Baugh,  25  Pa.  528,  64  Am.  Deo.  721 ;  5  Howard  v.  Perrin,  200  TJ.  S.  71, 

Hougan  v.  Milwaukee  &  St.  Paul  R.  50  L.  Ed.  374,  26  Sup.  Ct.  Rep.  195; 

Co.,  35  Iowa  558,  14  Am.  Rep.  502;  affirming   Id.,   8   Ariz.   347,    76   Pac. 

"Huber  v.   Merkol,    117   Wis.   353,    94  .  Rep.  460. 
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ance  of  the  evidence  and  to  prove  by  the  facts  of  each  particular 
case  as  to  how  these  channels  may  become  known.  ^  Otherwise,  the 
presumption  that  they  are  percolations  will  govern,  and  a  different 
rule  of  law  applies  as  to  the  rights  which  may  be  acquired  thereto. ''^ 
There  are  a  number  of  methods  whereby  subterranean  waters  may 
be  proven  to  flow  in  well-defined  channels  and  thus  become  known. 
Their  courses  may  be  distinctly  traced  by  the  topographical  features 
of  the  country,  and  the  geological  character  of  the  ground  through 
which  they  flow ;  ^  also,  by  the  trees,  shrubs,  bushes,  and  grasses 
which  grow  along  their  courses.^  They  may  also  be  traced  by  a  series 
of  wells  or  borings,io  or  by  the  means  of  tunnels.^^  Evidence  is  also 


6  Subterranean  water  is  presumed 
to  be  percolating,  and  one  who  claims 
rights  in  such  water  as  a  flowing 
stream  has  the  burden  of  showing  its 
existence  as  a  stream.  Arroyo  etc. 
Co.  V.  Baldwin,  155  Cal.  280,  100  Pac. 
Eep.  874;  Barclay  v.  Abraham,  121 
Iowa  619,  96  N.  W.  Eep.  1080,  64  L. 
E.  A.  255,  100  Am.  St.  Eep.  365; 
Black  V.  Ballymena  Comrs.  Irr.,  L.  E. 
17  Eq.  459;  Huber  v.  Merkel,  117  "Wis. 
355,  94  N.  W.  Eep.  354,  62  L.  E.  A. 
589,  98  Am.  St.  Eep.  933;  Lybe's  Ap- 
peal, 106  Pa.  626,  51  Am.  Eep.  542; 
Collins  V.  Chartiers  Val.  etc.  Co.,  131 
Pa.  143,  18  Atl.  Eep.  1012,  6  L.  E.  A. 
280,  17  Am.  St.  Eep.  791;  Id.,  139 
Pa.  Ill,  21  Atl.  Eep.  147;  Tampa  "W. 
Co.  V.  CUne,  37  T'la.  586,  20  So.  Eep. 
780,  33  L.  E.  A.  376,  53  Am.  St.  Eep. 
262;  Howard  v.  Perrin,  8  Ariz.  347,  76 
Pac.  Eep.  460;  affirmed  in  200  U.  S. 
71,  50  L.  Ed.  374,  26  Sup.  Ct.  Eep. 
195;  Hanson  v.  McCue,  42  Cal.  303, 
10  Am.  Eep.  299;  Pence  v.  Carney, 
58  W.  Va.  296,  52  S.  E.  Eep.  702,  6 
L.  E.  A.,  N.  S.,  266,  112  Am.  St. 
Eep.  963;  Taylor  v.  Welch,  6  Ore. 
198;  Metcalf  v.  Nelson,  8  S.  D.  87, 
65  N.  W.  Eep.  911,  59  Am.  St.  Eep. 
746 ;  Ocean  Grove  Camp  Meeting  Assn. 
V.  Ashbury  Park,  40  N.  J.  Eq.  447,  3 
Atl.  Eep.  168;  Cole  v.  Bacon,  63  Cal. 
571;    Clarke    County    v.    Mississippi 


Lum.  Co.,  80  Miss.  535,  31  So.  Eep. 
905. 

7  Eor  the  rights  to  percolations,  see 
Chap.  62,  Sees.  1185-1211. 

8  ' '  The  topography  of  the  country 
and  the  situation  of  San  Jose  Creek, 
with  the  character  of  its  bed,  are 
alone  almost  sufScient  to  prove  this 
fact."  McClintook  v.  Hudson,  141 
Cal.  275,  74  Pac.  Eep.  849. 

See,  also,  Whitmore  v.  Utah  Fuel 
Co.,  26  Utah  488,  73  Pac.  Eep.  764; 
Los  Angeles  v.  Pomeroy,  124  Cal.  597, 
57  Pac.  Eep.  585;  Vineland  Irr.  Co. 
V.  Azusa  Irr.  Co.,  126  Cal.  486,  58 
Pac.  Eep.  1057,  46  L.  E.  A.  820;  Katz 
V.  Walkinshaw,  141  Cal.  116,  70  Pac. 
Eep.  663,  74  Pac.  Eep.  766,  64  L.  E. 
A.  236,  99  Am.  St.  Eep.  35,  where  it 
was  held  from  the  topographical  9,nd 
geological  features  that  the  water  did 
not  flow  in  an  underground  water 
course. 

9  Hale  V.  McLea,  53  Cal.  578. 

10  Yarwood  v.  West  Los  Angeles  W. 
Co.,  132  Cal.  204,  64  Pac.  Eep.  275; 
Burroughs  v.  Satterlee,  67  Iowa  396, 
25  N.  W.  Eep.  808,  56  Am.  Eep.  350. 

11  Cole  etc.  Co.  v.  Virginia  etc.  Co., 
1  Sawy.  470,  Fed.  Cas.  No.  2,989; 
Whitmore  v.  Utah  Fuel  Co.,  26  Utah 
488,  73  Pac.  Eep.  764;  MeClintock  v. 
Hudson,  141  Cal.  257,  74  Pac.  Eep. 
849;  Keeney  v.  Carillo,  2  N.  M.  480. 


2118  STJBTEEBANEAN   WATEE   COURSES. 

admissible  to  prove  this  point  upon  the  fact  that  material  of  some 
sort  was  placed  in  the  stream  above  and  appeared  again  in  openings 
below  ;12  so,  also,  that  the  color  and  character  of  the  water  is  the 
same,  and  different  from  other  water  in  the  immediate  neighbor- 
hood j^^  and,  again,  the  soiind  of  the  water  passing  underneath  the 
surface  of  the  earth,  i*  Evidence  may  also  be  admitted  of  the  fact 
that  by  the  sinking  of  a  second  well  into  the  subterranean  stream, 
the  flow  of  the  water  of  a  prior  well  ceased  j^^  again,  where  by  the 
tapping  of  the  underground  flow  by  means  of  tunnels,  springs  dry 
up  or  their  flow  is  diminished,  i* 

As  to  the  underflow  of  surface  streams,  ^''^  where  water  has  once 
reached  the  banks  of  a  stream  and  there  disappears  in  the  sands  of 
the  bed,  the  presumption  is  that  such  water  augments  the  flow  of 
the  surface  stream ;  and  the  burden  of  proving  the  contrary  is  upon 
the  party  claiming  and  diverting  the  water.  ^^  As  was  well  said  in  a 
recent  California  case:^^  "With  a  creek  bed  as  porous  as  this  is 
conceded  to  be,  no  evidence  is  necessary  to  establish  the  fact  that  the 
taking  of  a  substantial  part  of  the  underflow  from  the  channel  at 
any  point  on  the  stream  would  cause  a  corresponding  diminution  in 
the  surface  stream  below.  The  law  of  gravitation  would  raise  a  pre- 
sumption that  it  would  operate  to  that  effect.  One  who  would  estab- 
lish the  contrary  would  have  the  burden  of  proving  conditions  which 
would  prevent  such  diminution." 

12  Washington  County  Water  Co.  v.  tunnels,  the  conclusion  is  irresistible 
Garver,  91  Md.  398,  46  Atl.  Eep.  979.  that  the  tunnels  cut  the  underground 

13  Medano  D.  Co.  v.  Adams,  29  Colo,  channels  of  the  springs;  and  this,  too, 
317,  68  Pae.  Eep.  431;  Washington  although  the  channels  of  the  springs 
etc.  Co.  V.  Garver,  91  Md.  398,  46  are  not  traceable.  Herriman  Irr.  Co. 
Atl.  Eep.  979.  v.  Butterfield  M.  Co.,  19  Utah  453,  57 

14  Black  V.  Ballymena  Twp.  Ir.,  L.  Pac.  Rep.  537,  51  L.  E.  A.  930.  But 
E.  17  Eq.  459.  see  Herriman  Irr.  Co.  v.  Keel,  25  Utah 

15  Burroughs  v.  Satterlee,  67  Iowa  96,  69  Pac.  Eep.  719,  where  the  same 
396,  25  N.  W.  Eep.  808,  56  Am.  Eep.  waters  were  held  to  be  percolations. 
350.'                        ^  IT  See  Sec.  1162. 

16  Where  the  evidence  shows  and  the  18  Platte  Valley  Irr.  Co.  v.  Buckers, 
trial  Court  finds  that  certain  springs,  25  Colo.  77,  53  Pac.  Eep.  334;  How- 
which  had  for  many  years  and  unin-  croft  v.  Union  etc.  Co.,  25  Utah  311, 
terruptedly  formed  a  portion  of  the  71  Pac.  Eep.  487;  Smith  v.  Duff,  39 
water  supply  of  a  creek,  the  waters  of  Mont.  382,  102  Pac.  Eep.  984,  133  Am. 
which  had  been  appropriated  by  the  St.  Eep.  587;  Los  Angeles  v.  Pome- 
plaintiff,  were  in  some  instances  di-  roy,  124  Cal.  597,  57  Pae.  Eep.  585. 
minished  in  flow,  and  in  others  dried  19  Perry  v.  Calkins,  159  Cal.  175, 
up,  after  the  running  of  defendants'  113  Pac.  Eep.  136. 


CHAPTER  61. 
ARTESIAN   WATERS. 

§  1166.  Scope  of  chapter. 

§  1167.  Artesian  waters — ^In  general. 

§  1168.  Artesian  belts,  or  basins. 

§  1169.  Artesian  wells— Origin  and  definitions. 

§  1170.  The  use  and  value  of  artesian  waters. 

§  1171.  The  conservation  of  artesian  waters. 

§  1172.  Power  of  the  legislature  to  regulate  the  use  of  the  water  from 

artesian  wells. 
§  1173.  Correlative  rights  to  the  waters  of  artesian  basins — Origin  and 

cause  of  the  doctrine. 
§  1174.  Correlative  rights  to  the  waters  of  artesian  basins — Definition — 

Limitations  to  use. 
§  1175.  Correlative  rights  not  the  rule  in  all  jurisdictions. 
§  1176.  No  riparian  rights  to  artesian  basins. 
§  1177.  The  appropriation  of  waters   from   artesian   basins  under  public 

lands. 
§  1178.  Correlative  rights — Doctrine  of  appropriation. 
§  1179.  Rights  to,  may  be  acquired  how — Grants. 
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§  1182.  Rights  acquired  and  lost  by  prescription. 
§  1183.  Rights  acquired  and  lost  by  estoppel. 
§  1184.  Contracts  to  sink  artesian  wells. 

§  1166.  Scope  of  chapter. — In  this  chapter  we  will  discuss  the 
subject  of  artesian  basins,  artesian  waters,  and  weUs,  and  the  gen- 
eral rights  which  may  be  acquired  to  such  waters,  and  the  regula- 
tions governing  the  same.  Artesian  waters  belong  in  general- to 
percolating  waters,  but  to  a  distinct  class  of  such  waters.  The  dis- 
tinguishing features  are  described  in  the  following  section.^ 

§  1167.  Artesian  waters — In  general. — Our  second  main  class  of 
subterranean  waters  are  the  artesian  waters.  ^  Underground  water 
is  derived  from  rain  and  melted  snow,  and  passes  underground  in 
porous  materials,  such  as  sandstone,  sand,  and  gravel.  Some  of 
the  rain  and  melted  snow  is  absorbed  directly  by  such  materials,  but 

1  See  See.  1167.  i  See  Sec.  1152. 
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much  water  passes  underground  by  the  sinking  of  surface  streams 
in  crossing  the  upturned  edges  of  sandstone  and  other  porous  rock, 
or  in  passing  over  the  sandy  or  gravelly  beds.  Many  of  the  surface 
streams  by  this  means  lose  a  large  portion  of  the  volume  of  their 
flow,  and  the  water  thus  absorbed  seeps  slowly  through  the  rocks  as 
their  dip  carries  it  to  lower  levels,  until  sometimes  a  great  depth 
has  been  attained.  Oftentimes  the  water  is  kept  underground  by  a 
thick  stratum  of  impervious  shall  or  other  rock  overlying  the  porous 
strata  through  which  the  water  has  sunk,  and  thus  artesian  belts 
or  basins  are  formed. 

Artesian  waters  are,  therefore,  those  waters  which  underlie  the 
lower  lands  of  a  section  of  the  country  having  seeped  there  through 
porous  strata  from  upper  levels,  and  which  are  kept  down  within 
their  natural  basins  by  the  impervious  shale  or  other  rock  overlying 
the  saturated  porous  strata,  but  which,  if  tapped  from  above,  will 
rise  above  the  depth  at  which  it  is  struck,  and  oftentimes  above  the 
surface  of  the  earth. 

The  waters  of  subterranean  basins,  although  technically  percolat- 
ing waters,  differ  materially  from  the  ordinary  percolations  from 
the  fact  that  they  are  kept  down  within  their  basins  by  the  impervi- 
ous stratum  above,  which,  when  tapped  by  weUs,  by  their  own  pres- 
sure from  above,  are  forced  to  the  surface.  Therefore,  artesian 
waters  stand  in  a  class  by  themselves,  and  in  this  work  they  will  be 
so  treated.2 

§  1168.  Artesian  belts,  or  basins. — Artesian  belts,  or  basins  as 
they  are  sometimes  called,  are  composed  of  those  underground  strata 
of  gravel  or  loose,  porous,  water-bearing  material,  lying  at  a  greater 
or  less  depth  from  the  surface  of  the  earth,  and  under  stratum  of  an 
impermeable  character,  the  edges  of  which  are  usually  in  distant 
hills  or  mountains,  thus  forming  in  the  lower  levels  strata  where 
water  may  settle  under  pressure,  varying  in  accordance  with  the 
height  of  the  edges  of  the  strata,  or  source  of  water.  The  word 
"belt"  is  indefinite  and  refers  simply  to  the  region  or  section  of  the 
country  where  the  above  conditions  may  be  found.  A  stratification 
is  an  essential  characteristic  of  an  artesian  belt.  These  artesian  belts 
or  basins  usually  lie  at  a  considerable  depth  from  the  surface  of 
the  earth,  and  before  the  expense  incident  to  the  drilling  of  the  deep 

2  See  Ei  parte  Elam,  6  Cal.  App.  233,  91  Pac.  Eep.  811. 
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wells  necessary  to  tap  them  is  incurred,  it  is  desirable  to  give  atten- 
tion to  at  least  two  conditions :  First,  the  conditions  which  render 
the  obtaining  of  artesian  water  possible ;  and,  second,  the  geology  of 
the  region  where  it  is  proposed  to  drill  a  well.  The  conditions 
requisite  are  not  found  in  all  sections  of  the  country,  but  after  a 
study  of  these  questions  by  a  competent  man  in  reference  to  a  given 
locality,  one  may  predict  with  considerable  confidence  whether  or 
not  success  is  possible,  and  thereby  at  times  save  useless  expense. 
In  what  is  properly  termed  an  artesian  basin  the  layers  of  rock  are 
bent  downward,  so  as  to  resemble  a  pile  of  shallow  plate-shaped 
dishes,  placed  one  within  another.  One  or  more  of  the  beds  of  rock 
are  porous  and  allow  the  water,  supplied  by  rain  or  the  melting  of 
snows  on  its  upturned  and  exposed  margin,  to  percolate  into  it. 
Above  and  below  the  water-charged  layer  are  impervious  strata  of 
shale  or  other  impervious  rock,  or  closely  textured  beds  of  clay, 
which  prevent  the  escape  of  the  water  in  the  layer  between  them. 
The  leading  conditions  which  characterize  artesian  basins  may  be 
reproduced  on  a  small  scale  if  one  tin  pan  is  placed  within  another 
and  the  two  separated  by  a  layer  of  sand  and  the  spaces  between 
the  sand  grains  are  filled  with  water.  If  a  hole  is  drilled  in  the 
bottom  of  the  uppermost  pan,  the  water  will  rise  from  below  and 
overflow,  until  the  level  of  the  water  in  each  pan  is  the  same. 

The  old  prevalent  idea  that  the  waters  supplying  artesian  wells 
came  from  vast  subterranean  channels,  caverns,  or  lakes,  in  which 
the  waters  flow,  has,  by  the  investigations  of  the  scientists,  been  long 
since  abandoned.  There  is  no  longer  any  doubt  upon  the  subject, 
and  it  is  held  that  the  courts  may  take  judicial  notice  of  the  ques- 
tion of  the  source  of  supply  of  the  waters  of  artesian  wells.^ 

1  Huber  v.  Merkel,  117  Wis.  355,  94  that   the    ordinary    artesian   well    de- 

N.  W.  Eep.  354,  62  L.  E.  A.  589,  98  rives     its     supply    from     a    pervious 

•  Am.  St.  Eep.   933,  where  it  is  said:  stratum   of   rock  imprisoned   between 

' '  Were  there  any  doubt  of  this  con-  two  impervious  strata  of  earth  or  rock, 

elusion    from    the    evidence,    scientific  the  water  bearing  stratum  being  in- 

knowledge     on     the     subject    of    the  clined,  and  coming  to  the  surface  at 

sources   of  artesian  wells  in  general,  some  distant  and  higher  point,  called 

and  the  artesian  wells  of  Wisconsin  the    'intake,'    where    it    receives    the 

in  particular,  is  now  so  complete  and  water,  and  that  the  water  percolates 

certain  as  to  leave  no  room  for  doubt,  with  greater  or  less  rapidity  along  and 

and   of   such    facts   courts   may   take  through  the  inclined  stratum,  obedient 

judicial  notice.     It  has  long  since  be-  to     the     law     of     gravity,     until     it 

come  a  matter  of  scientific  knowledge  reaches  some  obstruction  so  as  to  be 
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The  artesian  conditions  of  many  sections  of  this  country  have  been 
carefully  investigated  by  the  Department  of  the  Interior  of  the 
Government,  under  the  division  known  as  the  United  States  Geo- 
logical Survey,  and  much  valuable  information  may  be  had  from 
these  reports.  This  is  true  both  as  to  the  conditions  of  certain  spe- 
cific localities  where  a  survey  has  been  actually  made  and  also  infor- 
mation as  to  the  general  conditions  requisite  for  artesian  basins, 
which  information  may  be  appSed  to  localities  where  a  survey  has 
not  been  made.^ 

Under  the  terms  of  the  National  Eeclamation  Act,^  the  Secretary 
of  the  Interior  was  thereby  instructed  and  directed  to  make  exami- 
nations and  surveys  for  and  to  locate  and  construct,  as  therein 
provided,  irrigation  works  for  the  storage,  diversion,  and  develop- 
ment of  waters,  'ineluding  artesian  wells,  and  to  report  to  Congress 
the  results  of  such  examinations  and  surveys.  Much  valuable  in- 
formation may  therefore  be  obtained  from  the  various  reports  of 
the  Reclamation  Service  since  its  organization  as  to  the  results  of 
these  investigations.*  Also,  much  valuable  information  may  be 
acquired  upon  this  subject  from  the  investigations  of  the  agricul- 

imprisoned,  in  which  event,  if  the  em  Oregon,  by  Kussell,  1903,  Water- 
stratum  be  pierced,  water  will  rise  in  Supply  Paper  No.  78;  Underground 
a  tube  by  hydrostatic  pressure,  due  to  Waters  of  Southeastern  Kansas,  by 
the  greater  height  of  the  intake.  The  Erasmus  Haworth,  1897,  Water-Sup- 
idea  that  there  are  vast  subterranean  ply  Paper  No.  6;  Geology  and  Under- 
channela  or  caverns,  in  which  artesian  ground  Waters  of  South  Dakota,  by 
waters  flow  Uke  a  river,  has  been  long  N.  H.  Darton,  Water-Supply  Paper 
since  abandoned."  No.  227,  Id. 

2  For  information  upon  this  sub-  See,  also,  the  many  reports  upon 
ject,  see  the  following:  The  Requisite  the  subject  of  '-'Geology  and  Water 
and  Qualifying  Conditions  of  Artesian  Resources"  of  certain  specified  see- 
Wells,  by  T.  C.  Chamberlain,  Fifth  tions  of  the  country,  as  contained  in 
Ann.  Rep.  IT.  S.  Geol.  Survey,  1885,  the  Water-Supply  Papers,  by  various 
pp.  125-173;  General  Principles  Per-  Government  experts, 
taining  to  Artesian  Water,  in  A  Geo-  3  Act  of  June  17,  1902,  7  Fed.  Stat, 
logical  Reconnoissance  in  Central  Ann.,  1905,  p.  1098;  Supp.  IT.  S. 
Washington,  by  I.  C.  Russell,  1893,  Comp.  Stat.,  1905,  p.  349;  32  Stat.  L. 
Water-Supply  Paper  No.   108,  V.  S.  388,  Sec.  2. 

Geol.   Survey ;    A   Reconnoissance    in  4  These   reports   can  be   had   from 

Southeastern  Washington,  by  RusseU,  the  Secretary  of  the  Interior,  the  Su- 

1897,  Water-Supply  Paper  No.  4,  Id.;  perintendent  of  Documents,  or  through 

Preliminary  Report  on  Artesian  Basins  some  member  of  Congress. 
in  Southwestern  Idaho  and  Southeast- 
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tural  colleges  of  the  "Western  States;  also  from  those  made  by  the 
State  engineers.^ 

§  1169.  Artesian  wells — Origin  and  definitions. — ^Artesian  wells 
derive  their  name  from  the  word  "artesien,"  after  the  town  Artois, 
in  France,  from  the  notable  occurrence  of  these  wells  in  and  near 
that  town,  and  where  this  kind  of  a  well  was  first  sunk.i 

Artesian  wells  are  simply  vertical  perforations  from  the  surface  of 
the  earth  down  through  the  impervious  stratum  and  into  the  strata 
charged  with  water,  together  with  the  water  itself,  which  is  forced 
upward  toward  the  surface  by  its  own  pressure.  The  term  "arte- 
sian well, ' '  as  commonly  employed,  signifies  a  well  which  overflows 
upon  the  surface.  But  this  is  not  necessarily  so.  "In  an  artesian 
well  the  water  sometimes  rises  to  the  surface  and  overflows,  or  it 
may  be  under  sufficient  pressure  to  form  a  fountain-like  jet  above 
the  surface ;  in  other  eases  the  water  rises  some  distance  in  the  well, 
but  fails  to  reach  the  surface.  In  all  these  instances  the  well  is 
classed  as  artesian."  2  "Better  usage,  however,  restricts  it  to  those 
wells  in  which  water  is  under  sufficient  pressure  to  cause  it  to  rise 
notably  above  the  depth  at  which  it  is  struck,  whether  or  not  it 
overflows  at  the  surface. ' '  ^  But  the  statutes  of  the  various  States 
are  not  inclined  to  use  the  technical  definition  given  these  wells  by 
the  scientists.     The  term  "artesian  well"  is  used  in  its  more  popu- 

B  The  reports  of  these  mvestigations  See,  also,  Ex  parte  Elam,  6  Cal.  233, 

are  usually  obtainable  from  the  agri-  91  Pac.  Bep.  811,  defining  an  artesian 

cultural  colleges,  or  from  the  reports  well  as  being  an  artificial  opening  in 

of  the  State  engineers.  the  ground  through  which  water  nat- 

1  Andrews  v.  Cross,  8  Fed.  Rep.  269,  urally  flows  from  subterranean  sources 
19  Blatehf.  294.  to  the  surface  of  the  ground. 

2  I.  C.  Russell,  in  a  Reconnoissance  3  G.  A.  Waring  in  Geology  and  Wa- 
in Southeastern  Washington,  Water-  ter  Resources  of  the  Harney  Basin  of 
Supply  Paper  No.  4,  U.  S.  Geol.  Sur-  Oregon,  1909,  Water-Supply  Paper  No. 
vey.  231,  U.  8.  Geol.  Survey. 

The  word  '-'artesian"  is  sometimes  See,  also,  Ure's  Diet,  of  Arts,  Man- 
used  in  reference  to  underground  ufactures,  and  Mines,  Sub.,  Artesian 
waters  which,  by  reason  of  pressure,  Wells;  Hattiesburg  Plumbing  Co.  v. 
will  rise  to  its  natural  level,  though  Carmichael,  80  Miss.  66,  31  So.  Rep. 
not  to  the  surface  of  the  ground,  536,  holding  that  the  word "  artesian " 
when  the  stratum  in  which  it  lies  is  is  one  of  equivocal  significance;  An- 
pierced  by  a  weU.  Burr  v.  Maolay  etc.  drews  v.  Carman,  1  Fed.  Cas.  868,  13 
Co.,  154  Cal.  428,  98  Pac.  Rep.  260;  Bl.  307,  2  B.  &  A.  277;  Foster  v. 
Id.,  160  Cal.  268,  116  Pac.  Rep.  713.  City  of  Joliet,  27  Fed.  Rep.  899. 
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lar  sense.  .In  Colorado,  by  statute,  an  "artesian  well"  is  defined 
for  the  purpose  of  the  Act  as  applying  to  any  artificial  well  the 
waters  of  which,  if  properly  cased,  mil  flow  continuously  over  the 
natural  surface  of  the  ground  adjacent  to  such  well  at  any  season 
of  the  year.*  The  primary  definition  of  the  dictionaries  of  the 
term  also  indicates  a  well  from  which  the  water  flows  naturally  to 
the  surface  of  the  earth  without  any  artificial  pressure.  In  other 
words,  it  is  a  flowing  well.^  A'fe  the  rights  which  may  be  acquired 
to  the  waters  of  these  weUs  are  the  same  in  either  case,  whether 
the  water  rises  and  flows  over  the  surface  from  its  own  pressure 
or  whether  it  rises  only  a  portion  of  the  way  to  the  surface,  and  from 
that  point  has  to  be  pumped  to  the  surface,  we  will  not  confine  our 
discussion  to  either  class.  These  waters  all  lie  below  the  impervious 
strata,  and  upon  being  tapped  rise  either  to  the  top  of  the  well  or 
a  considerable  distance  toward  the  top.  As  was  said  in  a  recent 
California  case,  where  several  plaintiffs  were  the  owners  of  separate 
tracts  of  land  situated  over  an  artesian  basin,  on  which  each  had 
been  accustomed  to  use  the  waters  of  the  basin:  "Some  of  them 
obtain  the  water  by  means  of  pumps,  or  artesian  wells,  and  others 
by  means  of  diversions  from  natural  streams  forced  to  the  surface 
from  subterranean  strata  within  the  basin  by  the  pressure  of  the 
water  from  the  higher  lands  surrounding  it. "  ^ 
.  The  waters  of  artesian  basins  are  easily  distinguishable  from  the 
ordinary  percolations  from  the  fact  that  they  are  always  found 
below  the  impervious  strata  and  are  under  pressure,  while  the 
ordinary  percolating  waters  lie  above  the  impervious  strata  and 
are  under  no  pressure.'^  In  fact,  the  cause  of  the  water  of  many 
artesian  weUs  not  overflowing  the  surface  is  due  to  the  lack  of  or 
improper  casing.     The  water  rising  in  these  wells  above  the  im- 

4  Mills'  Ann.  Stat.  Colo.,  1891,  See.      wells  made  by  boring  into  the  earth 
164.  till  the  instrun^ent  reaches  the  water, 

See,  also,  for  the  various  statutes,  which,   from   internal   pressure,   flows 

Part  XEV.  spontaneously  like  a  fountain.     They 

See,  also,  California  Act  of  March  6,  are  usually  of  small  diameter  and  of 

1907,  Cal.  Stat.,  1907,  p.  122,  Chap,  great  depth.     Brande." 

101;  and  the  case  of  Ex  parte  Elam,  6  Barton  v.   Eiverside  W.   Co.,   155 

6   Cal.   233,   91   Pae.  Eep.   811,   con-  Cal.  509,  101  Pac.  Rep.  790,  23  L.  E. 

struing  the  Act  and  distinguishing  ar-  A.,  N.  S.,  331. 

tesian  wells  naturally  flowing  to  the  7  For  percolating  waters,  see  Sees, 

surface  and  those  requiring  pumping.  1185-1211. 

5  Webster  'b  Diet. :   ' '  Artesian  wells, 
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pervious  strata  comes  to  strata  -which  is  porous  and  seeps  away 
through  the  ground  before  it  reaches  the  top. 

"With  the  definitions  and  illustrations  given  in  this  and  the  pre- 
ceding sections,^  it  will  be  easier  to  understand  the  rules  of  law 
provided  by  the  statutes  and  the  courts  governing  artesian  waters 
when  we  come  to  that  discussion.^ 

§  1170.  The  use  and  value  of  artesian  waters. — ^In  certain  por- 
tions of  this  country,  at  a  distance  from  other  sources  of  water 
supply,  where  the  conditions  are  such  that  artesian  wells  may  be 
successfully  sunk,  the  use  of  artesian  water  is  of  almost  inestimable 
value.  On  account  of  the  ease  with  which  it  is  brought  to  the 
surface  and  made  to  run  over  the  ground,  this  is  especially  true 
of  the  waters  of  flowing  artesian  wells.  In  fact,  the  land  in  many 
instances  would  be  practically  worthless  and  entirely  uninhabitable 
were  it  not  for  the  waters  from  this  source.  For  example,  take 
some  of  the  lands  in  South  Dakota,  Southeastern  Washington, 
Southern  Oregon,  and  the  lands  of  many  of  the  valleys  within  the 
Eoeky  Mountains,  where  many  of  these  wells  are  found.  An  ex- 
treme example  of  the  reclamation  of  lands  by  this  means  is  that  of 
the  Great  Sahara  Desert,  portions  of  whose  sandy  wastes  have  been 
brought  under  cultivation  and  made  to  produce  crops  by  the  use 
of  the  waters  from  artesian  wells.  ^ 

In  general,  however,  the  water  from  artesian  wells  is  not  so  oesir- 
able  for  irrigation  as  is  the  waters  from  rivers  and  creeks.  This 
is  due  to  the  fact  that  the  water  from  the  latter  usually  contains  a 
large  amount  of  silt,  which  serves  to  enrich  the  land  and  prevent 
loss  of  fertility.  Artesian  water,  upon  the  other  hand,  is  almost 
always  clear,  although  it  sometimes  carries  a  quantity  of  mineral 
salts  in  solution.  Their  waters  range  from  those  nearly  as  soft  as 
rain  water  to  the  strongest  brine.  Other  minerals,  such  as  sulphur 
or  Ume,  are  also  at  times  found.  But,  in  spite  of  these  facts,  there 
are  many  wells  the  water  of  which  may  be  used  for  irrigation, 
culinary  and  other  domestic  or  beneficial  purposes,  and  thousands 
of  acres  of  land  throughout  this  Western  country  have  been  re- 
claimed and  made  productive  and  made  to  produce  crops,  where 

8  See  Sees.  1167,  1168.  i  See  Sec.  163. 

9  For  rights  to  artesian  waters,  see 
Sees.  1173-1183. 
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without  the  use  of  this  water  they  would  have  remained  unsettled 
and  uninhabitable,  and  still  a  part  of  the  public  domain,  valuable 
only  for  the  scanty  pasturage  which  they  afforded.  Again,  in  many 
parts  of  the  country,  in  sections  where  there  are  surface  streams, 
there  are  to  be  found  artesian  basins,  and  water  has  been  obtained 
from  them  by  the  means  of  these  wells.  This  water  serves  to  help 
out  the  surface  supply,  which,  in  many  instances,  is  scanty.  There 
is  usually  more  land  which  mSght  be  irrigated  within  the  arid 
region  than  there  is  water  to  irrigate  it.  Therefore,  any  additional 
supply  from  artesian  sources  can  always  be  utilized. 

There  is  another  advantage  to  the  farmer  in  the  use  of  this  water, 
and  that  is  the  ownership  of  his  OAvn  source  of  supply,  instead  of 
having  to  depend  iipon  the  water,  ditches,  and  canals  owned  by 
others,  as  is  oftentimes  the  case.  Again,  after  a  good  flowing  ar- 
tesian well  has  been  once  sunk,  the  expense  of  keeping  it  in  condition 
is  trifling,  as  compared  with  the  cost  of  ditch  repairs,  water  rental, 
and  other  expenses  incident  to  the  appropriation  of  water  from  the 
surface  streams. 

§  1171.  The  conservation  of  artesian  waters. — The  waters  of 
artesian  basins  are  not  inexhaustible.  It  has  been  found  from  ex- 
perience that  where  many  wells  which  have  tapped  the  same  basin 
have  been  permitted  to  run  continually  for  a  considerable  period  of 
time,  the  flow  of  some  of  the  wells  would  stop  entirely  and  that  of 
others  would  be  materially  lessened.  If  an  artesian  basin  is  per- 
forated by  a  number  of  wells  the  water  in  the  basin  is  gradually 
lowered,  and,  therefore,  the  pressure  upon  the  water  discharged  by 
the  wells  is  lessened.  And  unless  the  supply  of  the  water  which 
finds  its  way  into  the  basin  is  equal  to,  or  more  than  equal  to,  the 
water  flowing  from  the  wells,  this  process  is  carried  on  until  the  rim 
of  the  water  sinks  below  the  surface  of  the  earth  or  the  opening 
of  the  wells,  when  the  natural  discharge  will  cease  entirely.  Of 
course,  the  more  wells  that  there  are  tapping  the  basin,  the  quicker 
will  be  the  reduction  of  the  pressure  and  the  failure  of  the  wells. 
Therefore,  it  is  even  of  more  importance  that  the  waters  of  these 
basins  should  be  conserved  and  not  wasted  than  it  is  that  the  waters 
of  surface  streams  should  be  used  economically  and  without  waste.  ^ 

1  For  the  economical  use  of  water  aud  the  prevention  of  waste,  see  Sees. 
874-916. 
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The  water  of  surface  streams,  even  if  wasted  one  year,  are  replen- 
ished by  the  precipitation  during  the  fall,  winter,  and  spring  for  the 
next  season.  While,  upon  the  other  hand,  it  may  take  years  to 
replenish  the  waters  of  an  artesian  basin,  depending  as  it  does  upon 
the  slow  seepage  of  water  through  miles  of  porous  strata. 

This  loss  of  water  from  artesian  basins  may  in  a  measure  be  ob- 
viated to  a  great  extent ;  but  the  loss  is  by  no  means  entirely  after 
the  wells  have  been  constructed  by  permitting  them  to  flow  con- 
tinually, but  it  enters  into  the  construction  of  the  wells  themselves. 
There  are  three  principal  restrictions  which  have  been  adopted  by 
statutory  law  in  the  most  of  the  States  where  artesian  basins  are 
common,  and  these  restrictions  should  be  adopted  in  all  others. 

First — Every  drill  hole  in  an  artesian  basin  should  be  properly 
cased.  By  this  is  meant  that  an  iron  casing  or  tube  should  line  the 
drill  hole  and  be  made  sufficiently  tight  to  prevent  the  water  from 
rising  outside  of  it  or  leaking  through.  This  is  accomplished  in 
the  following  manner:  As  the  hole  is  made  the  iron  pipe  for  the 
casing  is  passed  down,  more  or  less  closely  following  the  bit.  The 
pipe  is  lowered  or  gently  forced  down  length  upon  length,  each  new 
length  being  screwed  tightly  into  the  coupling  of  the  preceding 
one,  until  the  water  is  reached.  The  lower  end  of  the  casing  should 
be  just  above  the  water-bearing  stratum.  The  reason  why  the 
owner  of  a  well  should  be  required  by  law  to  properly  case  it  is  that 
the  lateral  escape  of  the  water  may  be  prevented.  The  escape  of 
water  from  an  artesian  basin  in  excess  of  the  natural  overflow  results 
in  a  decrease  in  pressure  on  the  portion  of  the  water  remaining 
within  the  casing,  and  consequently  a  lowering  of  the  artesian  head. 
Therefore,  in  arid  regions  especially,  the  sources  of  supply  of  an 
artesian  basin  may  be  small,  and  the  question  of  economically  using 
the  water  it  contains  and  maintaining  the  artesian  head  are  not  only 
matters  of  interest  to  the  owner  of  the  well,  but  are  matters  of 
public  concern. 

Second — Every  artesian  weU,  when  not  in  use,  should  be  securely 
closed.  The  principal  reason  why  a  law  to  this  effect  should  be  en- 
acted and  enforced  is  that  the  waters  of  an  artesian  basin  are  not  an 
inexhaustible  supply.  At  best  it  is  but  a  reservoir,  and  when  the 
water  is  once  drawn  off  the  supply  is  exhausted,  at  least  until  con- 
siderable time  has  elapsed  for  the  reservoir  to  again  fill.  Therefore, 
every  practical  means  should  be  employed  by  law  for  the  conserva- 
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tion  of  this  stipply  and  its  legitimate  use.  There  may  be  excep- 
tional cases  when  it  would  not  be  wise  to  close  an  artesian  well  abso- 
lutely tight,  as  in  cases  where  the  well  throws  sand  or  other  ma- 
terial. This  can  be  obviated,  however,  by  not  completely  shutting 
it  off,  but  allowing  a  small  stream  to  flow. 

Third — Every  abandoned  drill  hole  in  an  artesian  basin  should 
be  completely  filled. with  impervious  material.  A  desirable  way  in 
which  to  do  this  is  to  fill  the  h^e  slowly  with  moist  clay  and  ram 
it  down  with  a  heavy,  blunt  tool.  The  most  effective  way,  however, 
is  to  fill  the  hole  with  Portland  cement.  The  object  of  this  filling 
of  abandoned  holes  is  in  order  that  leakage  may  be  prevented.  In 
many  wells  of  this  nature  the  water  rises  some  distance  toward  the 
surface,  but  does  not  overflow  the  surface,  and  because  of  this  the 
wells  are  abandoned,  usually  after  the  casing  has  been  drawn,  if 
any  was  used.  The  water,  therefore,  rising  in  the  wells  above  the 
impervious  stratum  which  confines  it,  comes  to  strata  of  porous 
material  or  fissures  in  the  earth,  and  thus  either  seeps  or  drains 
away.  This,  as  can  be  readily  seen,  reduces  the  artesian  pressure 
and  at  the  same  time  no  benefit  to  any  one  has  been  derived. 

In  many  of  the  States  of  the  "West  laws  have  been  enacted  provid- 
ing for  these  restrictions,  and  for  severe  penalties  in  case  of  their 
violation.2  Some  of  the  States,  however,  have  been  negligent  in 
failing  to  pass  such  laws,  and  others,  after  passing  them,  have  failed 
to  enforce  them.  The  above  rules  are  not  only  the  result  of  scien- 
tific investigations,  but  also  are  based  upon  actual  experience  with 
the  waters  of  artesian  basins,  and  by  their  strict  enforcement  much 
of  the  waters  may  not  only  be  conserved  for  present  use,  but  the 
life  of  the  artesian  water  of  the  basins  will  be  greatly  prolonged. 

Having  sufficiently  discussed  the  natural  laws  governing  artesian 
basins,  their  waters,  and  wells,  we  will  now  discuss  the  laws  of  man 
upon  the  subject.* 

§  1172.  Power  of  the  legislature  to  regulate  the  use  of  the 
water  from  artesian  wells. — Prom  experience  it  has  been  ascer- 
tained that  the  waters  of  artesian  basins,  like  the  waters  of  other 
basins,  are  not  inexhaustible.  They  are  originally  the  accumulation 
of  the  percolations  of  many  years.  ^     Where  the  porous  strata  has 

2  For  tKe  laws  of  the  various  States,         3  See  Sees.  1172-1184. 
see  Part  XIV.  i  See  Sees.  1167-1169. 
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been  tapped  by  wells  of  a  sufficient  number  and  capacity  that  the 
flow  exceeds  the  supply  from  the  percolations,  there  can  be  but  one 
result,  and  that  is  that  eventually  the  artesian  pressure  will  be  de- 
creased as  the  water  in  the  rim  of  the  basin  gets  lower  and  lower. 
This  may  be  noticed  by  the  decrease  in  the  flow  from  the  wells  as 
the  water  gets  lower  and  lower,  the  flow  from  the  surface  may 
entirely  cease,  until  the  basin  is  again  replenished  from  the  perco- 
lations. It  stands  to  reason,  therefore,  that  it  is  even  more  neces- 
sary to  conserve  the  supply  of  artesian  basins  than  it  is  to  conserve 
the  supply  from  surface  streams,  which  is  replenished  each 
year  by  the  annual  precipitation;  while,  upon  the  other  hand, 
.the  supply  of  an  artesian  basin  may  not  be  replenished  for  a  number 
of  years,  so  that  its  water  will  again  overflow  from  the  wells  tapping 
it.  However,  by  the  conservation  of  their  supply  they  may  be  made 
to  last  for  long  periods  of  time.  And  by  regulating  the  amount  of 
water  which  may  be  drawn  off  and  keeping  it  down  to  within  the 
amount  of  the  supply  from  the  percolations  from  the  lands  above, 
these  basins  may  be  made  to  be  practically  inexhaustible.  This  is 
exactly  what  the  legislature  of  a  number  of  the  States  have  at- 
tempted to  do.2 

"We  will  now  discuss  the  power  of  a  State  legislature  to  regulate 
the  flow  from  artesian  wells. 

Artesian  basins  and  the  waters  percolating  through  them,  lying 
as  they  do  under  large  tracts  of  land  sometimes  owned  by  many 
owners,  belong  to  all  of  these  owners,  and  to  each  of  them,  according 
to  their  respeetive  holdings.^  And  as  drawing  off  the  waters 
of  these  basins  draws  the  waters  from  the  lands  of  all  the  owners,  it 
is  a  matter  of  public  concern,  at  least  to  the  community  directly 
interested  in  these  basins  and  their  waters,  that  these  waters  be 
conserved.  It  is  also  a  matter  of  public  interest  to  the  public  at 
large  and  to  the  State  where  found,  that  these  waters  be  not  wasted 
and  that  they  be  only  used  "as  may  be  necessary  for  some  useful 
purpose  in  connection  with  the  land  from  which  they  are  taken."  * 
Also,  whenever  one  land  owner  exceeds  this  reasonable  use,  and 

2  See,  also,  for  the  laws  of  the  va-  *  Katz  v.  Walkinshaw,  141  Cal.  116, 
rious  States  upon  the  subject,  Part  70  Pae.  Eep.  663,  74  Pac.  Eep.  766, 
XrV.                                                              64  L.  E.  A.  236,  99  Am.  St.  Eep.  35. 

3  For  artesian  waters  and  basins,  see 
Sees.  1167-1171. 

134— Kin.  on  Irr. 
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either  allows  the  water  from  artesian  wells  to  run  to  waste  when 
the  same  is  not  needed,  or  actually  uses  even  for  a  beneficial  use  or 
purpose,  more  water  than  he  is  justly  entitled  to  under  his  holdings 
over  the  basin,  he  is  appropriating  to  himself  that  which  belongs  to 
others,  who  are  entitled  to  a  like  use,  and  to  that  extent  is  obstruct- 
ing the  free  use  of  property  so  as  to  interfere  with  its  reasonable 
enjoyment  by  all  the  owners  thereof.  These  acts,  therefore,  apply 
to  the  waters  of  artesian  basins,  the  right  to  the  use  of  which  is 
common  to  a  large  portion  of  the  community,  and  affect  the  gen- 
eral public.  These  waters  do  not  belong  to  a  single  land  owner, 
even  if  he  has  the  only  wells  tapping  the  basin ;  but,  again,  whatever 
right  one  has,  even  to  his  own,  is  subject  to  that  well-established 
principle  of  law,  that  his  use  shall  not  be  injurious  to  the  rights 
of  others  or  to  the  rights  of  the  general  public.  It  therefore  fol- 
lows that  the  use  of  property  which  is  common  to  all  owners  over 
an  artesian  basin  is,  to  a  much  greater  exteiit,  a  matter  of  public 
concern  than  the  use  of  property  by  an  absolute  individual  owner 
of  the  same.  It  therefore  follows  that  a  State  legislature  has  the 
power  to  enact  laws  regulating  the  use  of  the  waters  of  these  artesian 
basins  and  preventing  waste  thereof,  and  such  legislation  affects  the 
public  welfare  and  comes  under  the  police  power  of  a  State,  which  is 
' '  the  power  to  make  laws  to  secure  the  comfort,  convenience,  peace, 
and  health  of  the  community."  ^  It  may  therefore  be  regarded  as 
the  settled  law  that  all  property  is  held  subject  to  the  exercise  of 
police  power,  and  that  the  provisions  of  the  Constitutions  declaring 
that  property  shall  not  be  taken  without  due  process  of  law  have  no 
application  in  such  cases.  The  substances  of  gas  and  oil  lie  in 
similar  basins  to  those  containing  artesian  water;  in  fact,  in  the 
sinking  of  artesian  wells  sometimes  one  substance  is  struck  and 
sometimes  another.®  Therefore;  legislation  restricting  the  wasting 
and  use  of  gas  and  oil  is  strictly  analogous  to  legislation  restricting 
the  wasting  and  use  of  artesian  water.  And  upon  this  subject  it 
was  held  by  the  Supreme  Court  of  the  United  States  '^  that  the  re- 

B  Ex  parte  Whitwell,  98  CaJ.  79,  32  e  See  De  Wolfskill  v.  Smith,  5  Cal. 

Pac.  Eep.  870,  19  L.  E.  A.  727,  35  App.   175,  89  Pac.  Eep.  1001,  where 

Am.  St.  Eep.  152.  in  sinking  for  oil  a  flow  of  water  was 

See,  also,  Ex  parte  Drexel,  147  Cal.  struck. 

766,   82  Pao.  Eep.  429,  2  L.  E.  A.,  7  Ohio  Oil  Co.  v.  State  of  Indiana, 

N.  S.,  588.  177   U.   S.    190,   44  L.   Ed.   729,   20 
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striction  on  the  waste  of  gas  and  oil  by  the  owners  of  land  overlying 
the  oil-bearing  strata  was  not  the  taking  of  the  private  property  of 
the  owners  of  land  without  adequate  compensation  and  therefore 
without  due  process  of  law,  since  the  owner  of  the  surface  has  no 
property  right  in  the  gas  or  oil  until  he  has  actually  reduced  it  to 
possession ;  or,  if  he  has  any  property  right  therein,  it  is  a  right  in 
common  with  the  coequal  rights  of  other  land  owners  to  take  from 
the  common  source  of  supply,  and,  therefore,  subject  to  the  legis- 
lative power  to  prevent  the  destruction  of  the  common  property  by 
one  of  the  common  owners.  This  case  was  followed  in  an  exceed- 
ingly well-argued  case  decided  recently  by  the  California  Court  of 
Appeals  relating  to  artesian  waters,*  where  it  was  held  that  one 
land  owner  has  no  right  to  extract  artesian  water  from  a  common 
basin  underlying  the  lands  of  others  in  excess  of  a  reasonable  and 
beneficial  use  on  the  land  from  which  it  was  extracted,  and,  there- 
fore, the  Act  of  the  legislature  of  March  6,  1907,®  declaring  an  ar- 
tesian well  not  provided  with  appliances  for  preventing  the  flow  of 
the  water  therefrom  to  be  a  nuisance  and  prohibiting  the  wasting 
of  these  waters,  and  providing  penalties  for  its  violation,  did  not 
deprive  him  of  his  property  without  due  process  of  law,  and  that 
the  Act  in  question  was  within  the  police  powers  of  the  State  to 
enact  and  enforce.  It  is  true  that  the  Supreme  Court  of  Wisconsin 
held  exactly  to  the  contrary  in  the  case  of  Huber  v.  Merkel,^^  where 
it  was  held  that  the  police  power  of  a  State  does  not  justify  legisla- 
tion prohibiting  the  waste  of  .water  from  artesian  wells  where  sunk 
by  a  land  owner  upon  his  lands,  but  that  such  owner  can  use  the 
water  flowing  therefrom  to  any  extent,  or  he  may  allow  it  to  run  to 
waste,  regardless  of  the  effect  upon  his  neighbors'  wells  or  lands, 
and  that,  too,  even  in  a  case  where  it  was  done  maliciously.  But, 
.  fortunately,  whatever  was  the  old  rule  upon  the  subject,  that  case,  as 
we  have  said,^!  while  it  may  govern  artesian  waters  in  the  State  of 
Wisconsin  until  it  is  overruled,  or  until  the  Supreme  Court  of  the 
United  States  decides  the  question,  is  not  the  law,  or,  at  best,  it  is 
"bad  law."    As  we  shall  discuss  in  the  following  sections  the  law 

Sup.  Ct.  Rep.  576,  30  Morr.  Min.  Rep.  lo  117  Wis.  355,  94  N.  "W.  Rep.  354, 

466;   affirming  Id.,  150  Ind.  698,  50      62  L.   E.   A.   589,   98  Am.   St.   Eep. 
N.  E.  Eep.  1125, 

8  Ex  parte  El 
1  Pac.  Rep.  81] 

9Cal.  Stat.,  p.  122,  Chap.  101, 


933. 


slSx  parte  Elam,  6  Cal.  App.  233,  ii  For    further    discussion  of  this 

91  Pac.  Rep.  811.  case,  see  See.  1175. 
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of  correlative  rights  in  and  to  the  waters  of  artesian  basins  has, 
during  the  more  recent  years,  been  adopted  as  the  law  upon  the 
subject  in  most  jurisdictions,  and  is  the  only  just  and  equitable  rule 
upon  the  subject.^^ 

§  1173.  Correlative  rights  to  the  waters  of  artesian  basins — Ori- 
gin and  cause  of  the  doctrine. — ^Although  the  waters  of  artesian 
basins  are,  in  the  main,  trieated  as^ercolations,^  and  under  the  early 
common  law  rule  were  considered  a  part  of  the  soil  where  found,  and 
belonged  to  the  owner  of  the  soil,  there  are  some  important  rules 
under  the  more  modern  authorities  governing  the  drawing  off  and 
the  use  of  these  artesian  waters  which  must  be  observed.  If  these 
waters,  like  the  earth  under  which  they  flow  or  percolate,  remained 
perfectly  stationary,  and  the  same  were  in  fact  a  part  and  parcel 
thereof,  there  would  be  no  question  as  to  the  right  of  the  owner  of 
the  land  to  draw  off  the  water  to  any  extent,  to  use  or  to  waste  it,  as 
he  saw  fit,  as  his  own  individual  property,  the  same  as  he  might 
take  out  the  mineral,  rock,  beds  of  clay,  or  the  earth  itself.  And  as 
long  as  he  drew  off  only  such  water  as  was  within  his  own  lines, 
he  could  not  be  prevented  from  taking  out  any  portion  or  all  of 
the  water  within  them.  But,  unfortunately  for  this  rule,  water  never 
remains  stationary,  fixed,  or  immovable  while  in  the  ground.  As 
was  said  in  a  recent  Minnesota  case:  "While  water  is  defined  to 
be  a  mineral,  the  rules  of  law  as  to  its  use  must  logically  vary  from 
those  applicable  to  coal,  ore,  and  the  like.  Water  is  a  fluid,  and 
mobile,  'a  fugitive.'  Coal  and  ores  have  a  fixed  and  permanent 
place. "  2  Water  is  constantly  seeking  its  level,  and  hence  it  foUows 
that  for  a  land  owner  to  draw  off  unlimited  quantities  of  the  artesian 
waters  from  his  lands  not  only  takes  the  supply  from  his  own  lands, 
but  also  draws  from  the  lands  of  his  neighbors.  His  boundary  line 
fences  do  not  extend  downward  as  impervious  subterranean  dams 
and  thereby  keep  the  underground  waters  from  flowing  or  percolat- 
ing from  his  lands  under  those  of  his  neighbors,  or  the  waters  from 
the  lands  of  his  neighbors  from  flowing  or  percolating  under  his 

12  See  Sees.  1173,  1174.  E.  A.,  N.  8.,   1050,  10  Am.  &  Eng. 

1  For  rights  to  pereolating  waters,  Ann.  Cas.  843 ;  Id.,  105  Minn.  182, 
see  Chap.  62,  Sees.  1185-1211.  117   N.   W.  Eep.   435,   17  L.  E.  A., 

2  Eriokson  v.  Crookston  etc.  Co.,  100  N.  S.,  650. 
Minn.  481,  111  N.  W.  Eep.  391,  8  L. 
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lands.  Neither  are  there  imaginary  vertical  planes  drawn  from  his 
surface  lines  downward,  as  is  the  case  where  there  is  ore,  coal,  or 
other  solid  material  in  question;  to  which  he  may  go  in  their  ex- 
traction, but  no  further.  But  from  the  very  nature  of  the  element 
and  its  movements  underground  when  he  draws  upon  his  own  sup- 
ply he  also  draws  upon  the  supply  in  the  lands  adjoining  his.  Hence 
the  early  common  law  rule,  as  laid  down  by  the  English  authorities, 
and  even  by  some  of  the  American  cases,  that  all  underground 
waters  not  flowing  in  defined  and  known  channels  ^  belong  to  the 
soil,  and  that  the  owner  of  the  land  may  draw  them  off  at  pleasure, 
though  in  so  doing  he  may  entirely  drain  such  waters  from  the 
lands  of  adjacent  or  neighboring  owners  to  or  from  which  they 
would  necessarily  pass,  has,  in  most  jurisdictions  in  this  country, 
been  modified  and  given  way  to  the  more  equitable  rule  of  the  cor- 
relative rights  of  all  the  owners  of  the  lands  under  or  through  which 
these  waters  find  their  way.*  And  although  this  rule  applies  to  all 
percolating  waters,  except  what  are  known  as  diffused  percolations,^ 
it  is  especially  true  in  the  case  of  the  waters  of  artesian  basins,  where 
they  flow  through  all  the  lands  of  their  respective  owners  through 
the  same  porous  strata,  and  where  the  tapping  of  these  strata  by  the 
means  of  artesian  wells  will  draw  upon  the  entire  supply.  In  the 
following  section  we  will  discuss  more  at  length  the  correlative 
rights  to  the  waters  of  artesian  basins  and  the  limitations  to  the  use 
of  these  waters.^ 

In  another  chapter  of  this  part  we  will  discuss  the  correlative 
rights  to  the  use  of  other  percolations,  not  strictly  connected  with 
artesian  basins.'^ 

§  1174.  Correlative  rights  to  the  waters  of  artesian  basins — 
Definition — Limitations  to  use. — The  doctrine  of  the  correlative 

3  For  the  rights  to  these  waters,  Co.,  100  Minn.  481,  111  N.  W.  Eep. 
see  Sees.  1155,  1188-1190.                       '  391,  8  L.  E.  A.,  N.  S.,  1050,  10  Am. 

4  For  the  reason  of  this  change,  see  &  Eng.  Ann.  Cas.  843,  105  Minn.  182, 
the  well  considered  cases  of  Pence  v.  117  N.  W.  Bep.  435,  17  L.  E.  A.,  N. 
Carney,  58  W.  Va.  296,  52  S.  E.  Eep.  S.,  650. 

702,  6  L.  E.  A.,  N.  S.,  266,  112  Am.  5  For  the  correlative  rights  to  per- 

St.  Eep.  963 ;  Katz  v.  Walkinshaw,  141  colatTng  waters,  see  Sees.  1198-1200. 

Cal.   116,   70  Pac.  Eep.  663,  74  Pac.  c  See  Sec.  1174. 

Eop.   766,  64  L.  E.  A.  236,  99  Am.  7  See  Chap.  61,  Sec.  1166. 

St.  Eep.  35;  Erickson  v.  Crookston  etc. 
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rights  to  the  use  of  the  subterranean  or  underground  waters,  whose 
channels  are  unknown  or  undefined,  is  that  doctrine  which  modifies 
the  common  law  maxim  of  cujus  -est  solum,  ejus  est  usque  ad  in- 
fernos, or  "he  who  owns  the  soil  owns  it  to  the  lowest  depths  below," 
by  the  maxim  of  the  civil  law  of  sic  utere  tuo  ut  alienum  non  laedas, 
or,  "so  use  your  own  as  not  to  injure  another's  property."  The  cujus 
est  solum,  etc.,  doctrine  as  modified  relative  to  these  waters  means 
in  effect  that,  although  you  may  be  the  owner  of  the  soil  and  every- 
thing in  it  to  the  lowest  depths,  you  must  so  use  these  subterranean 
waters  found  in  your  own  land  that  the  use  will  not  injure  the  rights 
or  property  of  another.  And  although  this  modified  maxim  or  rule 
of  law  applies  to  other  percolating  waters  than  the  ones  now  under 
discussion,!  it  applies  with  special  force  to  the  waters  of  artesian 
basins  for  the  reason  that  the  p6rous  strata  wherein  these  waters 
are  found  usually  underlie  large  areas  of  country,  and  the  tapping 
of  which  by  artesian  wells  will  draw  the  waters  from  the  lands  of 
many  owners.  And,  although  even  the  modern  authorities  are  by 
no  means  unanimous  in  the  adoption  of  this  modified  rule,  we  are 
of  the  opinion  that  it  is  the  only  just  and  equitable  one.  And, 
therefore,  the  rule  should  be  applied  to  all  cases  where  it  is  known 
that  by  the  flow  of  artesian  wells  naturally  overflowing  the  surface, 
of  the  pumping  of  water  in  considerable  quantities  from  wells  on 
the  lands  of  one  person  it  draws  from  or  prevents  it  from  percolating 
to  the  lands  of  others,  to  their  injury.  And  this  rule  of  correlative 
rights  has  been  adopted  as  the  rule  of  law  governing  the  waters 
of  artesian  basins  in  many  States.^    As  there  are  no  riparian  rights 

1  For  correlative  rights  to  pereolat-  not  lawfully  be  impaired  by  pumping 
ing  waters,  see  Sees.  1198-1200.  from  another  well  which  reaches  the 

2  The  law  of  correlative  rights  ap-  same  subterranean  stream  for  a  city 
plies  to  the  use  by  adjoining  land  water  supply.  Willis  v.  Perry,  92 
owners  of  waters  drawn  from  an  arte-  Iowa  297,  60  N.  W.  Rep.  727,  26  L. 
sian  basin.     Such  proprietors  must  so  R.  A.  124. 

use-  their  wells  as  to  not  unreasonably  Katz  v.  Walkinshaw,  141  Cal.  116, 

injure   their   neighbors.      Eriotson   v.  70  Pac.  Rep.  663,  74  Pac.  Rep.  766, 

Crookaton  etc.  Co.,  100  Minn.  481,  111  64   L.   R.   A.   236,   99   Am.    St.   Rep. 

N.  W.  Rep.  391,  8  L.  R.  A.,  N.  S.,  35,  where  it  was  held  that  where  a 

1050,  10  Am.  &  Bng.  Ann.  Cas.  848;  tract  of  land  is  saturated  below  the 

Id.,  105  Minn.  182,  117  N.  W.  Rep.  surface  by  water  percolating  from  the 

435,   17  L.  R.   A.,   N.  8.,  650.  mountain  slopes  to  the  valley,  and  is 

The  use   of  water   from   a  flowing  held  under  an  impervious  stratum  of 

well  for  usual  domestic  purposes  can  earth,  so  that,  when  the  latter  is  per- 
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in  and  to  these  artesian  basins,  the  common  rules  governing  the 
waters  of  surface  streams  and  those  of  defined  and  known  subter- 
ranean streams  do  not  apply.3  Neither  should  the  rules  of  the  law 
of  appropriation  of  waters  apply  as  to  priority  of  right,  exclusive 
use,  etc.,  for  the  reason  that  these  waters  are  not  visible,  and 
neither  do  they  flow  in  defined  and  known  subterranean  streams. 
They  are  discoverable  usually  only  by  deep  exploitation,  and  the 
owner  of  the  land  might  be  in  possession  of  the  same  for  many 
years  before  he  became  aware  of  the  fact  that  there  were  artesian 
waters  under  his  land.  And,  therefore,  if  the  rule  of  priority  gov- 
erned as  to  these  waters,  they  might  be  all  exhausted  by  another 
before  the  owner  of  the  land  was  aware  of  the  fact  that  a  portion 
of  them  came  from  his  lands. 


§  1175.    Correlative  rights  not  the  rule  in  all  jurisdictions. — 
But  the  correlative  rights  to  the  use  of  waters  of  artesian  basins,  as 


forated,  the  pressure  from  above 
causes  artesian  wells,  the  owner  of  a 
portion  of  the  tract  of  land  so  sat- 
urated can  not  remove  the  water  from 
the  wells  thereon  for  sale,  if  the  re- 
mainder of  the  tract  is  thereby  de- 
prived of  water  necessary  for  its  prof- 
itable enjoyment. 

See,  also,  the  recent  case  of  MiUer 
V.  Bay  Cities  "W.  Co.,  157  Cal.  256,  107 
Pae.  Eep.  115,  27  L.  E.  A.  772,  where 
it  was  held  that  the  rights  of  owners 
of  land  overlying  a  water-bearing  ar- 
tesian stratum  to  withdraw  and  use 
the  waters  are  correlative,  so  that  one 
owner  may  not  divert  such  waters  for 
sale  elsewhere  to  the  injury  of  others, 
and  that  an  injunction  would  be 
granted  to  prevent  the  same. 

See,  also,  an  analogous  case  relating 
to  oil  and  gas  wells  of  Ohio  Oil  Co.  v. 
State  of  Indiana,  177  U.  S.  190,  44  L. 
Ed.  729,  20  Sup.  Ct.  Eep.  576,  30 
Morr.  Min.  Eep.  466;  affirming  Id., 
150  Ind.  698,  50  N.  E.  Eep.  1125,  in 
which  it  was  held  that  the  right  to 
gas  or  oil  is  a  right  in  common  with 
the  co-equal  right  of  other  land  own- 


ers to  take  from  the  common  source 
of  supply. 

See,  also,  Barclay  v.  Abraham,  121 
Iowa  619,  96  N.  W.  Eep.  1080,  64 
L.  K.  A.  255,  100  Am.  St.  Eep. 
365;  Forbell  v.  New  York,  164  N.  Y. 
522,  58  N.  B.  Eep.  644,  51  L.  E.  A. 
695,  79  Am.  St.  Eep.  666;  affirming 
Id.,  47  App.  Div.  371,  61  N.  Y.  Supp. 
1005;  Ex  ■parte  Elam,  6  Cal.  App.  233, 
91  Pac.  Eep.  811;  Hudson  v.  Dailey, 
156  Cal.  617,  105  Pac.  Eep.  748 ;  City 
of  Los  Angeles  v.  Hunter,  156  Cal. 
603,  105  Pae.  Eep.  755;  Barton  v. 
Eiverside  W.  Co.,  155  Cal.  509,  101 
Pac.  Eep.  790,  23  L.  E.  A.,  N.  S., 
331,  where  it  was  held,  relative  to 
the  waters  of  artesian  basins,  that  the 
doctrine  of  correlative  rights  was  a 
change  in  the  Jaw,  so  that  a  clear  case 
must  be  made  thereunder  to  justify 
an  injunction  to  prevent  a  continu- 
ance of  the  use  of  such  waters,  taken 
in  good  faith  before  such  doctrine  was 
enunciated,  and  which  use  was  in  full 
operation  at  that  time. 

S  That  there  are  no  riparian  rights 
to  artesian  basins,  see  See.  1176. 
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treated  in  the  preceding  sections,  is  not  the  rule  of  law  adopted  by 
all  jurisdictions  in  this  country,  even  by  the  more  modern  authori- 
ties. ^  Some  of  the  States  still  follow  the  English  rule  and  classify 
all  subterranean  waters  into  but  two  classes;  that  is,  those  flowing 
in  channels  defined  and  known,  and  those  flowing  in  channels  unde- 
fined and  unknown,  all  of  which  are  treated  as  mere  percolations, 
and  therefore  a  part  of  the  very  soil  itself,  belonging  to  the  owner  of 
the  land  where  they  are  found.  In  view  <of  the  fact  that  these 
waters  of  artesian  basins,  2  as  determined  beyond  all  question  by 
scientific  investigations,  underlie  great  areas  of  land,  and  the  flow 
of  a  well  sunk  upon  the  land  of  one  owner  draws  its  supply  from 
the  lands  of  all  owners  of  the  basin,  the  determined  adherence  of 
some  of  the  courts  to  the  old  English  rule  that  one  land  owner  has 
a  right  to  sink  an  artesian  well  on  his  land  and  use  the  water  there- 
from as  he  chooses,  or  allow  it  to  flow  away  regardless  of  the  effect 
of  such  use  upon  hi-s  neighbors'  wells  or  land,  even  with  malicious 
intent,  is  not  only  against  the  great  weight  of  authority  in  this 
country,  against  sound  reason  and  justice,  but  also  is  against  the 
common  law  in  adapting  itself  to  varying  conditions  and  circum- 
stances. Yet  this  is  exactly  what  some  of  our  courts  have  done  in 
their  more  recent  decisions,  as  will  be  seen  from  our  note.^    Again, 

1  For  the  correlative  rights  to  arte-  well  established  scientific  knowledge 
sian  waters,  see  Sees.  1173,  1174.  agree  as  to  the  source  of  the  water 

For   correlative   rights   to   percolat-  supply  of  the  wells  in  question. ' '   The 

ing  waters,  see  Sees.  1198-1200.  Court,  to  be  sure,  cited  the  first  edi- 

2  See   Sees.   1167,   1168.  tion  of  this  work,  Section  48,  but  the 

3  In  Huber  v.  Merkel,  117  Wis.  355,  expression  used  referred  only  to  the 
94  N.  W.  Eep.  354,  62  L.  E.  A.  589,  early  oommon  law  classification;  and 
98  Am.  St.  Eep.  933,  decided  in  1903,  then,  the  case  of  Katz  v.  Walkinshaw 
the  Court  held  that  a  laud  owner  had  a  had  not  been  decided  at  the  time  the 
right  to  sink  a  well  on  his  premises  section  was  written. 

and    use    the    water    thereof    as    he  Of  the  decision  in  the  above  case  an 

chooses,  or  allow  it  to  flow  away  re-  eminent  law  writer  upon  the  subject 

garclless  of  the  effect  of  such  use  upon  says :     ' '  There  is  absolutely  no  prin- 

his  neighbors'  wells;   and  such  right  oiple   on  which  that   decision  can  be 

is  not  affected  by  malicious  intent,  and  founded.     It  is  opposed  to  good  mor- 

that,   too,  where   the   Court   had   full  als,  good  sense,  and  all  common  law 

knowledge  of  the  source  of  supply  of  principles  which  are  applicable  to  an- 

the  waters   of   artesian  basins,   as   is  alogous   subjects,   and   the   later   and 

stated  in  the  argument  and  indicated  better  considered  cases  are  beginning 

by  the  following  expression:     "Thus  to  recognize  correlative  rights  in  per- 

in  the  present  case  both  evidence  and  eolating  waters  and  confine  land  own- 
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■where  the  common  law  can  not  be  made  to  adapt  itself  to  different 
conditions  and  circumstances  from  those  existing  in  England,  where 
it  originated,  as  we  have  discussed  in  a  previous  portion  of  this 
work,  it  may  be  abrogated  as  to  any  particular,  condition  where  by 
its  strict  application  injustice  would  be  worked,  even  where  it  has 
been  adopted  as  .the  law  of  that  jurisdiction.  As  was  said  by  the 
Court  in  the  leading  case  upon  this  subject,  and  in  regard  to  these 
waters:  "An  ordinary  difference  in  the  conditions  would  scarcely 
justify  the  refusal  to  adopt  a  rule  of  the  common  law,  or  one  which 
has  been  so  generally  supposed  to  exist;  but  where  the  differences 
are  so  radical,  as  in  this  case,  and  would  tend  to  cause  so  great  a 
subversion  of  justice,  a  different  rule  is  imperative. ' '  *  Again,  in 
the  State  of  Minnesota,  where  theretofore  no  other  law  was  recog- 
nized governing  the  waters  within  that  jurisdiction  other  than  the 


ers  to  a  reasonable  use  of  it."  Fam- 
ham  on  Waters  and  Water  Eights, 
See.  938,  p.  2718. 

' '  The  merits  of  that  opinion  justify 
little  more  than  reference  to  it." 
Erickson  v.  Crookston  etc.  Co.,  100 
Minn.  481,  111  N.  W.  Eep.  391,  8 
L.  E.  A.,  N.  S.,  1050. 

In  a  case  decided  by  the  Texas  Su- 
preme Court,  the  Court  held  the  same 
with  the  exception  of  the  ques- 
tion of  malice.  See  Houston  etc.  E. 
Co.  V.  East,  98  Tex.  146,  81  S.  W. 
Eep.  279,  66  L.  E.  A.  738,  107  Am. 
St.  Rep.  620,  4  Ann.  Cas.  827.  Of 
this  case  the  same  authority,  Mr.  Farn- 
ham,  in  the  note  to  the  L.  E.  A.  re- 
port, says:  "The  above  case  is  not 
only  opposed  to  the  trend  of  the  mod- 
ern decisions  upon  the  subject  of  sub- 
terranean waters,  but  it  would  also 
seem  to  be  opposed  to  equity,  justice, 
and  sound  reason.  There  is  no  doubt 
but  that  the  exhaustion  of  the  subter- 
ranean water  from  a  tract  of  land 
wiU  not  only  destroy  the  wells,  but 
render  the  land  sterile  and  unproduc- 
tive, and  any  system  of  reasoning 
which  will  authorize  the  unreasonable 
use  of  a  parcel  of  land  within  the 


tract,  such  as  the  use  of  the  railroad 
company  in  this  case  was  found  to 
be,  by  removing  therefrom  great  and 
unusual  quantities  of  water  so  as  to 
materially  depreciate  the  value  of  the 
remaining  tract,  must  be  unsound,  and 
require  careful  revision." 

See,  also.  Miller  v.  Wheeler,  54 
Wash.  429,  103  Pac.  Eep.  641,  23  L. 
E.  A.,  N.  S.,  1065;  Stoner  v.  Patten, 
132  Ga.  178,  63  S.  E.  Eep.  897. 

"The  water  is  a  part  of  the  land 
so  long  as  it  is  on  the  land  or  in  it, 
and  it  was  definitely  granted  by  the 
appellant 's  grantor. ' '  Charon  v.  Clark, 
50  Wash.  191,  96  Pac.  Eep.  1040,  17 
L.  E.  A.,  N.  S.,  647,  126  Am.  St.  Eep. 
896. 

4  Katz  V.  Walkinshaw,  141  Cal.  116, 
70  Pac.  Eep.  663,  74  Pac.  Rep.  766, 
64  L.  R.  A.  236,  99  Am.  St.  Rep.. 35. 

Note. — It  is  interesting  to  see  how 
the  Court  of  California  has  repudiated 
the  common  law  as  to  the  rights  to 
subterranean  waters,  and  at  the  same 
time  adhered  so  strenuously  to  the 
common  law  of  riparian  rights  to  sur- 
fact  streams,  a  law  abrogated  by  the 
most  of  the  Western  States. 
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rules  of  the  common  law,  the  rule  of  the  correlative  rights  of  the 
waters  of  artesian  basins  was  adopted  in  a  leading  and  most  well- 
considered  case;  and  in  the  opinion  the  Court  said:  "Nothing  is 
better  settled  than  that  the  fundamental  principles  of  right  and 
justice,  on  which  the  common  law  is  founded,  and  which  its  admin- 
istration is  intended  to  promote,  require  that  a  different  rule  should 
be  adopted  whenever  it  is  found  that,  owing  to  the  physical  features 
and  character  of  a  State,  and  the  peculiarities  of  its  climate,  soil, 
products,  and  water  supply,  the  application  of  a  common  law  rule 
tends  constantly  to  cause  injustice  and  wrong,  rather  than  the  ad- 
ministration of  justice  and  right."  ^  And,  furthermore,  under  our 
system  of  law,  in  time  right  and  justice  are  bound  to  prevail.  There- 
fore, before  many  years  go  by  we  look  for  an  overruling  of  the  "Wis- 
consin and  Texas  cases  cited  in  our  notes,  and  the  adoption  of  the 
rule  of  correlative  rights  governing  the  waters  of  artesian  basins 
and  all  percolating  waters,  except  what  are  known  as  diffused  perco- 
lation,^  as  the  only  just  and  equitable  rule  upon  the  subject. 

§  1176.  No  ripEirian  rights  to  artesian  basins. — As  we  have 
stated  before,  under  the  common  law  subterranean  waters  are  di- 
vided into  two  classes:  Those  whose  channels  are  defined  and 
known,  and  those  whose  channels  are  undefined  and  unknown.^ 
The  latter  included  all  percolations,  which  also  included  the  waters 
of  artesian  basins.  "We  have  also  discussed  the  rights  which  can  be 
acquired  in  and  to  the  waters  of  defined  and  known  subterranean 
streams,^  and  the  rights  to  the  undefined  and  unknown  streams, 
or  percolations,  both  at  common  law  and  under  the  Arid  Eegion 
Doctrine  of  appropriation,  will  be  discussed  when  we  come  to  the 
subject  of  percolating  waters. ^ 

Under  the  common  law  there  are  no  riparian  rights  recognized 
to  artesian  basins  or  to  the  waters  percolating  therein,  such  as  are 
recognized  and  enforced  to  surface  water  courses  and  their  waters. 
In  the  leading  case  deciding  this  question  it  was  held  that  water 
percolating  from  the  mountain  slopes  to  the  valley,  where  it  reaches 

6  Erickson  v.  Crookston  etc.  Co.,  100  6  See  Sees.  1188-1190. 

Minn.    481,    111   N.   W.   Rep.    391,   8  For  the  correlative  rights  to  perco- 

L.    R.    A.,    N.    S.,    1250,    10    Am.    &  lating  waters,  see  Sees.  1198-1200. 
Eng.  Ann.  Gas.   843 ;   Id.,   105  Minn.  1  See   See.    1155. 

182,  117  N.  W.  Rep.  435,  17  L.  R.  A.,  2  See  Sees.  1156-1163. 

N.  S.,  650.  3  See  Chap.  62,  Sees.  1185-1211. 
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an  impervious  barrier  and  is  held  under  an  impervious  stratum  of 
earth  so  that  when  the  latter  is  perforated  the  pressure  from  above 
causes  artesian  wells,  can  not  be  regarded  as  a  water  course  so  as  to 
confer  riparian  rights  upon  the  owners  of  the  surface.* 

The  waters  of  these  artesian  basins,  although  they  are  in  a  way 
percolating,  being  held  under  an  impervious  stratum  of  clay  or  rock 
and  under  pressure  of  itself  from  above,  ^  legally  must  be  treated 
as  a  class  by  themselves.  They  differ  from  the  ordinary  percola- 
tions in  that  they  are  above  the  impervious  stratum  and  are  under 
no  pressure.  8  There  is  also  a  distinction  between  wells  having  a 
natural  flow  and  those  not  so  constituted.  It  is,  therefore,  obvious 
that  different  legislation  and  laws  are  required  peculiar  to  those 
waters  and  wells  from  those  of  the  ordinary  percolations.^ 

§  1177.  The  appropriation  of  waters  from  artesian  basins  under 
public  lands. — While  the  artesian  waters  still  remain  in  their  nat- 
ural artesian  basins  underlying  the  public  lands  of  the  United 
States,  undiscovered  and  untapped,  no  valid  appropriation  can  be 
instituted  of  them  which  will  in  anywise  affect  the  title  to  the  lands 
afterwards  acquired  from  the  Government  by  private  individuals 
or  others.^  It  is  only  after  the  wells  have  been  sunk  and  the  waters 
rise  to  the  surface  of  the  earth  and  form  a  stream,  the  same  as 
though  they  flowed  from  natural  springs,  that  a  valid  appropriation 
can  be  made  of  them  and  finally  consummated.^    In  other  words, 

4  Katz  V.  Walkiashaw,  141  Cal.  116,  lation  is  required  peculiar  to  those 
70  Pae.  Eep.  663,  74  Pae.  Eep.  766,  whose  lands  are  so  situated  with  refer- 
64  L.  E.  A.  236,  99  Am.  St.  Eep.  35;  ence  to  the  artesian  supply  that  a 
Eriekson  v.  Crookston  etc.  Co.,  100  natural  flow  results  from  a  penetra- 
Minn.  481,  111  N.  W.  Eep.  391,  8  L.  tion  into  the  subterranean  reservoir. 
E.  A.,  N.  S.,  1250,  10  Am.  &  Eng.  The  distinction  between  wells  having 
Ann.  Cas.  843;  Id.,  105  Minn.  182,  117  a  natural  flow  and  those  not  so  cou- 
N.  W.  Eep.  435,  17  L.  E.  A.,  N.  S.,  stituted  as  natural,  reasonably  indi- 
650.  oates    the    necessity    or    propriety    of 

5  For  artesian  waters,  see  Sees.  1167,  legislation  restricting  the  forme) 
1168.  class."     Ex  parte  Blam,  6  Cal.  233, 

For  rights  to  these  waters,  see  Sees.  91  Pae.  Eep.  811. 

1173-1175.          .  1  For  the  acquisition  of  lands  from 

6  For  percolating  waters,  see  Chap,  the  Government,  see  Chap.  20,  Sees. 
62,  Sees.  1185-1211.  408-449. 

7  For  the  rights  to  percolating  wa-  2  For  the  appropriation  of  water 
ters,  see  Chap.  62,  Sees.  1185-1211.  from  springs,  see  Sees.  648,  1195, 

"It  is  obvious  that  different  leg's- 
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a  stream  of  water  must  be  discovered  and  must  be  produced,  and  in 
this  respect  it  makes  no  difference  whether  the  aperture  or  opening 
through  which  it  flows  is  the  result  of  Nature 's  forces  or  the  result 
of  the  sinking  of  artesian  wells  by  artificial  means.  "When,  how- 
ever, a  stream  of  unappropriated  water  flows  from  an  artesian  well 
having  its  location  upon  occupied  Government  land,  it  is  the  subject 
of  a  valid  appropriation  to  the  same  extent  as  the  waters  of  a  nat- 
ural spring  likewise  located,^  uimer  the  Acts  of  Congress  of  1866 
and  1870,*  where  the  right  of  appropriation  of  water  is  recognized 
by  the  local  customs,  laws,  and  decisions  of  the  courts.  The  appro- 
priator  takes  the  water  at  the  starting  point ;  that  is  to  say,  at  the 
mouth  of  the  well,  and  if  after  the  right  of  the  appropriation  has 
once  vested  the  Government  sells  the  land  upon  which  the  artesian 
wells  are  situated,  the  purchaser  takes  it  subject  to  the  rights  ac- 
quired by  the  appropriator,  both  as  to  the  water  flowing  from  the 
wells  and  the  right  of  way  for  the  necessary  ditches  used  in  con- 
nection therewith.^  Therefore,  while  the  land  is  still  a  part  of  the 
public  domain  the  posting  of  a  valid  notice  of  appropriation  of  the 
waters  of  certain  wells  sunk  thereon  and  abandoned  by  the  parties 
sinking  the  same,  by  another  person,  followed  up  with  reasonable 
diligence  in  the  construction  of  the  ditches  for  the  conducting  of 
the  waters  to  the  place  of  use,  constitutes  a  valid  appropriation  of 
the  waters  flowing  from  the  wells,  together  with  the  necessary  rights 
of  way.  The  water  in  question  being  the  stream  issuing  from  the 
surface  of  the  earth,  it  is  immaterial  whether  this  stream  is  sup- 
plied by  water  percolating  and  filtering  through  the  earth  or  not, 
after  it  has  gathered  into  a  stream  and  flows  over  the  surface  of  the 

3  For  the  Ariel  Begion  Doctrine  of  a  spring  and  an  old  artesian  well 
appropriation,  see  Chap.  31,  Sees.  585-  which  was  constructed  prior  to  the 
594.  entry  of  the  land,  and  the  water  was 

For  the  appropriation  of  water,  see  originally    used    for    watering    stock, 

Chap.  38,  Sees.  706-732.  and   the   person  who   made   the   well 

4  See  Sees.  611-619.  afterward  sold  his  interest  in  the  same 

5  De  Wolf  skill  v.  Smith,  5  Cal.  App.  to  the  entryman,  and  she  made  appli- 
175,  89  Pao.  Eep.  1001;  but  see  the  cation  of  the  water  to  irrigate'  the 
criticism  of  the  ruling  in  this  ease  in  land  on  said  entry,  it  was  held  that 
jurisdiction  where  the  rule  of  correla-  her  appropriation  was  as  valid  as 
tive  rights  to  the  use  of  these  waters  though  she  had  made  application  to 
has  been  adopted,  Sec.  1178.  the   State   Engineer  for  a  permit   to 

Where  one  enters  land  under  the  appropriate  the  same.  Youngs  v.  Bea- 
desert  land  laws  on  which  is  situated     gan,  20  Idaho  275,  118  Pac.  Eep.  499 
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earth. 6  And  if  the  land  is  filed  upon  .by  a  homestead  entryman 
after  the  rights  of  an  appropriator  have  once  vested,  he  takes  the 
lands  subject  to  the  vested  rights  of  the  appropriator.  And,  fur- 
thermore, where  the  entryman  capped  the  wells  and  enjoined  the 
appropriator  from  completing  his  ditches,  the  entryman  is  estopped 
to  deny  that  the  appropriator  had  prosecuted  the  work  with  suf- 
ficient'  diligence  to  acquire  the  rights  by  a  valid  appropriation.''^ 
But  after  the  land  has  been  once  entered  as  a  homestead,  the  appro- 
priator, by  virtue  of  his  prior  appropriation  is  entitled  to  enter  the 
land  only  to  avail  himself  of  the  water  flowing  from  such  wells  as 
supplied  a  stream  of  running  water,  legally  appropriated  by  him 
before  such  entry.  He  can  not  enter  the  land  for  the  purpose  of 
developing  water  by  boring  additional  wells.^  The  rights  of  such 
an  appropriator  are  subject,  however,  to  the  rights  of  all  the  land 
owners  whose  lands  overlie  the  same  artesian  basin.^ 

§  1178.  Correlative  rights — Doctrine  of  appropriation. — Each 
State  has  the  right  to  adopt  whatever  rule  of  law  it  may  see  fit  gov- 
erning both  the  surface  and  subterranean  waters  within  its  jurisdic- 
tion. ^  Therefore  a  State  has  the  right  to  either  adopt  the  rule  of 
correlative  rights  to  the  waters  of  artesian  basins  or  other  percolat- 
ing waters,^  or  it  may  adopt  the  law  known  as  the  Arid  Kegion 
Doctrine  of  appropriation.^  But  where  the  law  of  correlative  rights 
as  to  the  waters  of  artesian  basins  has  once  been  adopted  by  a  State, 
as  the  law  governing  those  waters  within  that  jurisdiction,  the  doc- 
trine of  appropriation  can  not  also  apply  as  to  all  of  its  features, 
for  the  reason  that  the  right  to  the  use  of  these  waters  under  the 
two  doctrines  respectively  are  entirely  different,  especially  upon  the 
question  of  the  exclusive  use  of  the  water  based  upon  a  priority  of 
appropriation.    As  far  as  the  rights  of  the  United  States  are  con- 

6  "No  distinction  can  be  made  be-      154  Cal.  428,  98  Pac.  Eep.  260;  Id., 
tween  the  water  flowing  from  these      160  Cal.  268,  116  Pac.  Eep.  715. 
artesian  wells  and  that  flowing  from  1  See  Sec.  593. 

springs."     De  Wolf  skill  v.  Smith,  5  See,  also,  Kansas  v.  Colorado,  206 

Cal.  App.  175,  89  Pac.  Eep.  1001.  V.   S.   46,   51   L.   Ed.   956,   27    Sup. 

For  the  reasonable  diligence  in  con-  Ct.  Eep.  655. 

strueting  works,   see  Sees.   733-741.  2  For  rights  to  percolating  waters, 

7  De  Wolfskin  v.  Smith,  siipra.  see  Chap.  62,  Sees.  1186-1204. 

8  De  Wolf  skill  v.  Smith,  swpra.  3  For  the  Arid  Eegion  Doctrine  of 

9  See  next  section,  No.  1178.  appropriation,  see  Chap.  31,  Sees.  585- 
See,  also,  Burr  v.  Maclay  etc.  Co.,     594. 
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cerned,  and  as  between  appropriators  who  have  sunk  artesian  wells 
on  the  public  lands  tapping  artesian  basins  lying  thereunder,  and 
even  as  against  the  rights  of  those  who  have  afterwards  entered  the 
lands  and  acquired  title  thereto  from  the  United  States,  a  State  can 
undoubtedly  adopt  a  law  that  a  priority  of  appropriation  gives  a 
priority  of  right.  Under  this  rule  the  appropriator  wiU  be  entitled 
to  the  use  of  the  entire  flow  of  the  water  from  the  wells,  and  that, 
too,  even  if  he  drained  the  entire  basin.  But  where  a  State  has 
once  adopted  the  law  of  correlative  rights  to  the  waters  of  artesian 
basins,*  where  one  has  sunk  artesian  wells  on  lands  which  were  then 
a  part  of  the  public  domain,  these  lands  and  the  others  lying  over 
the  same  artesian  basin,  after  they  have  passed  into  private  owner- 
ship, are  as  much  entitled  to  the  use  of  the  waters  of  the  artesian 
basin  as  the  lands  of  the  one  who  sunk  the  wells.  And  while  the  one 
who  sunk  the  weUs  on  these  lands  would  undoubtedly  own  the  weUs 
and  be  entitled  to  the  use  of  his  share  of  the  waters  from  the  same 
and  the  right  of  way  over  the  lands  for  his  ditches,  when  it  comes  to 
the  amount  of  water  which  he  may  use,  he  can  only  use  his  share, 
having  due  regard  to  the  rights  of  others  owning  lands  overlying 
the  same  basin  under  the  rule  of  correlative  rights. 

The  California  Court  of  Appeals,  in  the  case  of  De  WolfsMll  v. 
Smith,  decided  in  1907,^  held  in  effect  that  an  appropriator  of  the 
waters  of  artesian  wells  sunk  upon  the  public  lands  of  the  United 
States  by  virtue  of  his  priority  had  the  exclusive  right  to  conduct 
the  full  flow  of  the  wells  to  other  and  distant  lands,  regardless  of 
the  rights  of  the  one  who  afterwards  acquired  title  to  the  land  upon 
which  the  wells  were  sunk  and  also  of  the  rights  of  other  owners 
of  lands  overlying  the  same  artesian  basin.  -  The  court  of  appeals 
in  this  case  therefore  disregarded  the  rule  of  correlative  rights  to 
these  artesian  waters,  which  rule  had  been  adopted  in  the  State  of 
California  in  1902  in  the  case  of  Katz  v.  Walkinshaw  and  reaffirmed 
by  the  Supreme  Court  of  that  State  in  many  cases  since.^  This  was 
upon  the  theory,  however,  that  the  water  flowing  from  the  well  was 
the  same  as  from  a  surface  stream  or  spring,  and  not  artesian  waters. 
Upon  this  subject  the  Court  said:     "The  law  is  well  settled  that 

4  See  Sees.  1173-1175.  6  Katz  v.  Walkinshaw,  141  Cal.  116, 

5  5  Cal.  App.  175,  89  Pae.  Eep.  1001.      70  Pac.  Rep.  663,  74  Pao.  Eep.  766, 
See,    also,    preceding    section,    No.      64  L.  E.  A.  236,  99  Am.  St.  Eep;  35. 

1177.  See,  also,   Sees.   1198-1200. 
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water  flowing  from  springs  upon  the  public  lands  of  the  United 
States  is  subject  to  appropriation,  under  Section  1410  of  the  Civil 
Code,  which  provides  that  'The  right  to  the  use  of  running  water 
flowing  in  a  river  or  stream,  or  down  a  canyon  or  ravine,  may  be 
acquired  by  appropriation. '  '^  .  .  .  The  water  in  question  here 
is  the  stream  issuing  from  the  wells,  and  it  is  immaterial,  for 
the  purposes  of  this  decision,  whether  this  stream  is  supplied  by 
water  percolating  and  filtering  through  the  earth  or  not;  at  all 
events,  it  has  gathered  into  a  stream.  No  distinction  can  be  made 
between  the  water  flowing  from  these  artesian  wells  and  that  flowing 
from  springs.  .  .  .  When  a  stream  of  unappropriated  water 
flows  from  an  artesian  -^ell  having  its  location  upon  unoccupied 
Government  land,  it  is  the  subject  of  appropriation  to  the  same 
extent  as  the  waters  of  a  natural  spring  likewise  located."  It 
seems  to  us  that  the  Court  of  Appeals  endeavored  to  draw  a  too 
flne  distinction  between  "artesian  waters"  and  waters  flowing  from 
an  artesian  well.  The  natural  source  of  supply  in  either  case  is  the 
artesian  basin.  Then,  again,  the  Court  was  unfortunate  in  its  com- 
parison as  to  the  water  flowing  from  an  artesian  well — an  artificial 
means  of  diversion — and  that  of  a  spring,  a  natural  source  of  water 
supply.  As  well  might  the  Court  have  said  that  the  water  might 
be  appropriated  from  an  artificial  ditch  or  canal  as  from  an  arti- 
ficial well.  The  artesian  well  was  but  the  artificial  means  of  the 
diversion  of  the  water  from  the  artesian  basin. 

In  a  later  ease,  decided  by  the  Supreme  Court  in  1908,^  the  ques- 
tion was  presented  as  to  whether  or  not,  after  an  appropriator  of 
water  from  common  water-bearing  strata  has  begun  to  take  water 
therefrom  to  distant  lands  not  situated  over  the  artesian  basin  for 
use  thereon,  the  owner  of  other  overlying  land,  upon  which 
he  had  never  used  the  water,  may  invoke  the  aid  of  a  court  of  equity 
to  protect  him  in  his  right  to  thereafter  use  the  water  on  his  land, 
and  thus  prevent  the  appropriator  from  defeating  the  landowner's 
right  or  acquiring  a  paramount  right  by  adverse  use,  or  by  lapse  of 
time.  The  Court  held  that  this  might  be  done,  and  that  the  rights 
of  the  appropriator  for  use  on  distant  lands  are  subject  to  the  rea- 
sonable.use  by  the  owners  of  land  overlying  the  same  artesian  basin. 
The  Court  also  held  that  the  rights  of  these  owners  were  analogous 

7  2  Kerr 'a  Cyc.  Codea,  p.  1137.  428,  98  Pac.  Eep.  260;  Id.,  160  Cal. 

8  Burr  T.  Maolay  etc.  Co.,  154  Cal.      268,  116  Pae.  Eep.  715, 
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to  the  rights  of  the  owners  of  land  riparian  to  a  surface  stream 
who,  by  virtue  of  the  situation  of  the  lands  with  reference  to  the 
stream,  are  given  rights  to  the  waters  thereof,  having  due  regard  to 
the  rights  of  the  other  owners  on  the  same  stream,  so  far  as  neces- 
sary for  the  use  on  their  lands,  which  rights  are  paramount  to  the 
right  of  one  riparian  owner  to  divert  the  waters  to  lands  not  ri- 
parian. In  view  of  the  adoption  in  that  State  of  the  rule  of  cor- 
relative rights,  this  is  the  only><decision  which  could  be  made  by 
the  Court  which  would  be  equitable  and  just  in  the  premises  and 
consistent  with  the  rights  of  the  respective  owners  of  land  overlying 
the  same  artesian  basin. 

§  1179.    Rights  to,  may  be  acquired  how — Grants. — ^As  is  the 

case  of  the  waters  of  natural  surface  streams,  the  right  to  the  use 
of  waters  of  artesian  basins  is  subject  to  grant, ^  and  the  right  to 
their  use  may  be  lost  by  abandonment.^  The  right  to  their  use 
may  also  be  acquired  by  one  party  and  correspondingly  lost  by 
another  by  prescription  3  or  by  estoppel.*  The  right  to  their  use 
may  also  be  acquired  by  virtue  of  the  power  of  eminent  domain.^ 
In  the  following  sections  we  will  discuss  the  acquisition  and  loss 
of  the  rights  to  these  waters  by  the  methods  mentioned. 

§  1180.  The  acquisition  of  rights  by  grant. — The  right  to  the 
use  of  waters  may  be  acquired  by  a  grant  from  the  owner  thereof ; 
and,  as  is  the  case  with  other  grants,  the  right  of  the  grantee  must 
be  determined  from  the  construction  of  the  instrument  alone  where 
its  terms  are  clear.  Where,  however,  the  terms  of  the  instrument 
are  ambiguous  and  uncertain,  the  intent  of  the  parties  may  be  deter- 
mined from  the  instrument  itself  and  the  surrounding  facts  and  cir- 
cumstances. And  if  the  granting  instrument  conveyed  all  of  the 
artesian  water  within  a  certain  tract  of  land,  the  grantor  is  liable 

1  For  the  sale  of  water  rights,  see  For  right  by  prescription  to  arte- 
Seos.  994-1032.  sian  waters,  see  Sec.  1182. 

2  For  abandonment,  see  Sees.  1099-  i  For  estoppel,  see  See.  1183. 
1117.  For   rights   by   estoppel,   see   Sees. 

For  abandonment  of  artesian  waters,      1121-1128. 
see  Sec.  1181.  5  For    eminent    domain,    see    Sees. 

3  For  rights  by  prescription,  see  See.      1059-1098,  1210. 

1182.  For  right  by  eminent  domain  to  per- 

colating waters,  see  Sec.  1210. 
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for  subsequently  diverting  and  intercepting  it  to  the  injury  of  the 
right  of  the  grantee.  ^  So,  where  the  owner  of  an  artesian  well 
granted  a  perpetual  flow  to  a  certain  amount  of  water  therefrom, 
and  then  when  the  grantee  was  in  possession  and  enjoyment  of  such 
flow  of  water  he  granted  another  party  the  land  embracing  the  well, 
subject  to  all  existing  rights  to  take  water  therefrom-,  the  last 
grantee  can  not  be  protected  in  his  interference  with  the  flow  of  the 
well  under  the  principle  applying,  in  the  absence  of  contract,  to  the 
diversion  of  percolating  subterranean  waters.^  This  comes  under 
the  general  rule  that  a  grant  of  a  thing  without  reservation  will  pre- 
clude the  grantor,  his  heirs  or  assigns,  from  doing  anything  which 
will  interfere  with  the  enjoyment  of  the  tiling  granted.^ 

Where  an  oil  company  bored  three  wells  on  the  public  domain  in 
a  vain  search  for  oil,  and  after  producing  two  artesian  wells  of  water 
abandoned  the  land,  it  was  held  that  a  subsequent  deed  to  the  wells 
passed  no  title.'* 

In  a  recent  case  in  California, ^  "a  contract  in  terms  granted  all 
the  water  now  flowing  or  hereafter  to  flow"  from  three  wells  on  a 
certain  five  acres  of  land,  and  covenanting  that  the  water  flowing 
from  the  wells  at  the  date  of  the  contract  was  110,000  gallons  during 
each  twenty-four  hours.  It  was  held  by  the  Court  that  no  specific 
quantity  of  water  was  mentioned  or  granted,  but  that  the  amount 
granted  was  all  of  the  waters  of  the  three  wells  "now  flowing  or 
hereafter  to  flow  therefrom. ' '  The  Court  said :  ' '  What  the  grantor 
did  convey  was  all  the  water  flowing  from  the  three  wells,  whatever 
that  amount  might  be,  with  an  accompanying  agreement  that  he 
would  endeavor  to  keep  that  flow  up  to  110,000  gallons  by  certain 
means  to  be  taken  by  him  for  that  purpose,  and  to  the  extent  of 
one-third  of  the  water  obtained  by  such  means;  but  this  falls  far 
short  of  a  grant  of  a  speciflc  quantity  of  water. ' ' 

1  Whitehead  v.  Parks,  27  L.  J.  Exch.  Davia  v.  Spalding,  157  Mass.  431,  32 
N.  S.  169,  2  Hurlst  &  N.  870.  N.  E.  Eep.  650,  19  L.  E.  A.  102;  Pain 

2  Charon  v.  Clark,  50  "Wash.  191,  96  v.  Chandler,  134  N.  Y.  385,  32  N.  E. 
Pac.  Eep.  1040,  17  L.  E.  A.,  N.  S.,  Eep.  18,  19  L.  E.  A.  99. 

647,  126  Am.  St.  Eep.  896.  *  De  Wolfskin  v.  Smith,  5  Cal.  App. 

3  Minard  v.  Currier,  67  Vt.  488,  32      175,  89  Pae.  Eep.  1001. 

Atl.   Eep.   472;    Charon  t.   Clark,   50  See,  also,  Miller  v.  Crisman,  140  Cal. 

Wash.  191,  96  Pac.  Hep.  1040,  17  L.  440,  73  Pac.  Eep.  1083,  74  Pac.  Eep. 

E.  A.,  N.  S.,  647,  126  Am.  St.  Eep.  444. 

896;    Johnstown  Cheese   Mfg.   Co.   v.  B  Jones- v.  Van  Nuys, Cal. , 

Veght,  69  N.  Y.  16,  25  Am.  Eep.  125;  118  Pac.  Eep.  541. 
135— Kin.  on  Irr. 
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§  1181.  Rights  to  artesian  waters  and  wells  may  be  lost  by 
abandonment. — The  right  to  the  waters  of  artesian  wells  sunk 
upon  the  public  domain  may  be  lost  by  abandonment.  ^  So,  also, 
may  the  weUs  themselves  be  abandoned  and  so  lost  to  those  who  sunk 
them.  When  this  is  the  ease  the  waters  flowing  from  them  may  be 
appropriated  by  others,  who  take  the  proper  steps  to  consummate 
their  appropriation  within  a  reasonable  time.^  The  rights  of  an 
appropriator  thus  acquired,  however,  are  subject  to  the  rights  of  all 
of  the  owners  of  land  overlying  the  same  artesian  basin  in  those 
jurisdictions  where  the  law  of  correlative  rights  has  been  adopted  as 
the  rule  of  law  governing  the  waters  of  artesian  basing.^ 

§  1182.  Rights  acquired  and  lost  by  prescription. — The  right  to 
the  use  of  artesian  waters  from  wells  sunk  on  the  lands  of  one  land 
owner  after  notice  to  other  land  owners  that  thereby  the  waters  of 
the  general  source  of  supply  underlying  their  lands  were  being  ex- 
hausted may  be  acquired  by  adverse  user  amounting  to  prescrip- 
tion.! Therefore,  where  wells  were  sunk  and  the  waters  from  the 
same  used  for  a  period  longer  than  the  period  required  as  a  bar 
for  the  commencement  of  an  action  for  the  recovery  of  real  prop- 
erty, and  during  this  period  the  other  land  owners  knew  of  the 
existence  of  the  wells  and  also  knew  that  by  their  flow  the  waters  of 
the  general  supply  of  the  artesian  basin  underlying  their  lands  were 
being  decreased,  an  action  to  prevent  the  flow  frjm  the  wells  wiU 
be  barred.2 

§  1183.  Rights  acquired  and  lost  by  estoppel. — ^Again,  where 
the  facts  warrant  it,  one  may  lose  the  right  to  the  use  of  the  waters 

1  De  Wolf  skill  v.  Smith,  5  Cal.  App.  The  evidence  shows  that  the  plaintiff 
175,  89  Pae.  Rep.  1001.  knew  of  such  use  end  knew  that  the 

For  doctrine  of  abandonment,  see  flow  in  the  creek  immediately  de- 
Sees.  1099-1117.  creased.     B7   reasonable   inquiry   she 

2  For  reasonable  time,  see  Sees.  733-  could  have  ascertained  that  the  de- 
741.  crease  was  caused  by  the  wells.  Under 

3  See  for  rule  of  correlative  rights,  these  eireumstanees  the  action  is 
Sees.  1173-1178.  clearly  barred."     Hudson  v.  Dailey, 

1  For  prescriptive  rights  to  the  use      156  Cal.  617,  105  Pae.  Rep.  748. 

of    water,    see    Chap.  54,  Sees.  1033-  See,  also,  Burr  v.  Maclay  W.  Co., 

1058.  154  Cal.  428,  98  Pae.  Rep.  260;  Id., 

2  ' '  These  wells  were  sunk  more  than  160  Cal.  268,  116  Pae.  Rep.  715. 
five  years  before  the  action  was  begun. 
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from  an  artesian  basin  by  estoppel,  i  Or,  to'  state  the  ease  differ- 
ently, a  land  owner  whose  lands  overlie  an  artesian  basin,  who  has 
stood  by  while  a  development  of  the  waters  of  the  basin  was  being 
made  by  others  for  a  public  use,  by  the  means  of  artesian  wells,  and 
has  suffered  it  to  proceed  at  large  expense  to  successful  operation, 
having  reasonable  cause  to  belie.ve  it  will  affect  injuriously  his  own 
water  supply,  will  be  estopped  from  enjoining  the  continued  use  of 
such  wells,  and  he  will  be  left  to  his  action  for  such  damages  as  he 
can  prove  that  he  has  sustained  by  such  operations.^ 

§  1184. .  Contracts  to  sink  artesian  wells. — The  general  rules  of 
the  law  of  contracts  also  apply  to  contracts  for  the  sinking  of  ar- 
tesian wells;  but  the  conditions  to  be  complied  with  in  these  con- 
tracts are  at  times  so  peculiar  that  it  has  frequently  happened  that 
the  parties  have  had  to  resort  to  the  courts  to  obtain  a  construction 
as  to  what  was  the  true  intent  of  the  parties.  It  therefore  follows 
that  these  contracts  should  be  drawn  as  carefully  as  possible,  and 
that  the  true  intent  of  the  parties  thereto  should  be  expressed  in 
their  terms  as  clearly  and  as  definitely  as  possible.  The  term  "ar- 
tesian well"  includes  not  only  the  hole,  but  it  also  implies  the  water. 
In  other  words,  a  well  is  not  a  well  unless  it  also  has  the  water.  ^^ 
Therefore,  where  one  contracts  to  sink  an  artesian  well,  the  courts 
hold  that  not  only  must  the  hole  be  sunk,  but  that  it  must  also 
furnish  water.  And,  therefore,  where  a  dry  hole  is  sunk  under 
such  a  contract,  the  contractor  can  not  recover  unless  the  well  does 
furnish  water.  However,  if  water  is  found,  and  no  specification  is 
made  as  to  the  quantity  of  the  flow,  the  land  owner  must  pay  the 
contract  price,  whether  there  is  sufficient  for  his  use  or  not.^     So, 

1  For  the  doctrine  of  estoppel,  see  Pao.  Rep.  766,  64  L.  R.  A.  236,  99 
Sees.  1121-1128.  Am.  St.  Rep.  35;  Barton  v.  Riverside 

2  "Where  the  complainant  has  W.  Co.,  155  Cal.  509,  101  Pao.  Rep. 
stood  by  while  the  development  was  790,  23  L.  R.  A.,  N.  S.,  331. 

made  for  public  use,  and  has  suffered  See,  also,  injunctions.  Chap.  81. 

it  to  proceed  at  large  expense  to  sue-  1  For    definition   of   artesian   wells, 

cessful    operation,    having    reasonable  see  Sec.  1169. 

cause   to   believe  it  would  affect   his  2  Omaha  etc.  Co.  v.  Bums,  49  Neb. 

own    water     supply,     the     injunction  229,  68  N.  W.  Rep.  492;   Elmendorf 

should  be  refused,  and  the  party  left  v.  Classen,  92  Tex.  472,  49  S.  W.  Rep. 

to  his  action  for  such  damages  as  he  1043;    Jackson   v.   Creswell,   94  Iowa 

can    prove."      Katz    v.    Walkinshaw,  713,  61  N.  W.  Rep.  383;   Stewart  v. 

141   Cal.   116,   70  Pac.  Rep.   663,   74  Weaver,  12  Ala.  538. 
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where  after  a  contract  to  sink  an  ^.rtesian  well  was  rescinded  by 
the  land  owner  assuming  the  responsibility  of  driving  a  10-ineh 
pipe  farther  than  the  contractor  thought  safe,  and  the  pipe  subse- 
quently collapsed,  the  contractor  may  collect  the  contract  price  up 
to  the  time  of  the  rescission.^  And,  again,  it  may  be  said  that  if  the 
owner  interferes  with  or  obstructs  the  performance  of  the  contract, 
he  may  be  held  liable  either  for  the  contract  price  or  damages,  ac- 
cording to  the  circumstances  in  4he  case.*  Again,  the  land  owner 
may  recover  damages  against  the  contractor  for  the  breach  of  the 
contract.  So,  where  the  contract  provided  that,  upon  the  condition 
the  well  was  abandoned,  the  casing  furnished  the  contractor  was  to 
be  drawn,  and  the  well  was  abandoned  by  the  contractor,  who  failed 
to  draw  the  casing,  the  landowner  may  recover  damages  for  the 
value  of  the  casing.^ 

In  a  recent  case  in  Washington,^  where  there  was  a  contract  to 
sink  a  well,  and  a  reasonable  price  for  the  same  agreed  upon,  and 
there  was  no  guarantee  that  water  would  be  obtained,  it  was  held 
that  the  contractors  had  a  right  to  a  mechanic's  lien  on  the  premises 
for  the  drilling  actually  done. 

But  see  Bohrer  v.  Stumpff,  31  111.  4  Kearns  v.  Burling,   14  Ind.  App. 

App.    139,   wMeh   held  that  the   con-  143,   42   N.   E.  Eep.   646;    Thompson 

tractor    need    go    but    a    reasonable  v.   Brown,   106   Iowa  367,   76   N.  W. 

depth.  Eep.  819;  Wilderman  v.  Pitts,  39  HI. 

See,   also,   Simons   v.   Payne,   ■  App.  416. 

Tex.  Civ.  App.  ,  140  S.  W.  Eep.  5  Elmendorf  v.  Classen,  92  Tex.  472, 

854.  49  S.  W.  Eep.  1043. 

s  Charleston   etc.   Co.  v.   Joyce,   63         e  Behne  v.  Stapish,  Wash.  — , 

Fed.  Eep.  916,  11  C.  C.  A.  496.  122  Pae.  Eep.   1002. 
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§  1189.  Rights  in  diffused  percolating  waters — Common  law  rule. 
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§  1192.  Distinction  between  the  rule  of  "reasonable  use"  and  that  of  "cor- 
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§  1197.  Percolating  waters  tributary  to  underground  reservoirs  or  catch- 
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§  1198.  Percolating  waters  tributary  to  underground  reservoirs — Correla- 
tive rights  thereto. 

§  1199.  Percolating  waters — Correlative  rights  thereto — Extension  of  doc- 
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common  law  rule. 

§  1201.  Percolating  waters  supplying  surface  wells. 

§  1202.  Percolating  waters  supplying  surface  wells — ^Rights   thereto. 

§  1203.  Waters  tributary  to  underground  reservoirs  or  catchment  basins — 
Nature  of  ownership  in  such  waters. 

§  1204.  Waters  tributary  to  underground  reservoirs  or  catchment  basins — 
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§  1185.  Scope  of  chapter. — In  this  chapter  we  will  discuss  what 
are  known  strictly  as  percolating  waters,  and  the  classification  of 
such  waters,  under  the  modern  scientific  investigations,  as  upheld  by 
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the  courts.  We  will  also  discuss  the  rights  which  may  be  acquired 
in  and  to  such  waters.  In  a  previous  chapter  we  have  discussed  the 
subject  of  percolating  waters  as  tributary  to  artesian  basins.^  Also, 
we  have  discussed  the  underflow  of  surface  streams,  where  it  is  seen 
that  such  waters  are  a  part  and  parcel  of  the  streams  themselves.2 

§  1186.    Percolating  waters — Defined  and  described. — ^As  we 

have  stated  before,  as  the  result  dS  the  extensive  scientific  investiga- 
tions made  during  the  recent  years  as  to  the  movement  of  subter- 
ranean waters  through  the  ground,  much  of  the  underground  waters, 
which  were  formerly  classified  as  those  of  undefined  and  unknown 
courses,  or  as  mere  percolations,  have  been  reclassified  by  the  author- 
ities as  either  belonging  to  defined  and  known  water  courses  or  as 
different  classes  of  percolating  waters.  ^ 

Percolating  waters  may  be  defined  as  those  waters  which  slowly 
percolate  or  infiltrate  their  way  through  the  sand,  gravel,  rock, 
or  soil,  which  do  not  then  form  a  part  of  any  body  of  water  or  the 
flow  of  any  water  course,  surface  or  subterranean,  but  which  may 
eventually  find  their  way  by  force  of  gravity  to  some  water  course 
or  other  body  of  water,  with  whose  waters  they  mingle,  and  thereby 
lose  their  identity  as  percolating  waters.  The  underflow  of  surface 
streams,  treated  in  a  previous  chapter  in  this  part  of  our  work,^ 
are  not,  strictly  speaking  percolating  waters,  although  they  flow 
through  the  sand  and  gravel  of  the  beds  of  the  stream;  this  is  so 
for  the  reason  that  they  are  a  part  of  the  streams  themselves,  and 
are  so  treated.^  Upon  the  other  hand,  the  waters  supplying  artesian 
basins  are  percolating  waters.  But,  owing  to  the  importance  of 
that  subject,  we  have  treated  those  waters  in  a  separate  chapter 

1  For  artesian  basins,  see  Chap.  61,  that  the  term  "percolating  -vrateM" 
Sees.  1166-1184.  as  applied  to  the  underflow  of  surface 

2  See  Sees.  1161-1163.  streams  was  incorrect  and  not  justified 

1  Tor  the  common  law  classification      by  the  facts. 

of    subterranean     waters,     see     Sees.  See,  also,  Montecito  W.  Co.  t.  City 

1152,  1155.  of   Santa  Barbara,  144  Cal.  587,  77 

See,  also,  Sec.  1187.  Pac.  Eep.  1113;  Id.,  151  Cal.  377,  90 

2  See  Sees.  1161-1163.  Pac.  Eep.  935. 

3  See  Sec.   1163.  Por  the  investigations  by  the  Gov- 
See,    also,    Vineland    Irr.    Dist.    v.  emment  of  these  waters,  see  the  re- 

Azusa  Irr.  Co.,  126  Cal.  486,  58  Pac.      ports  cited  to  See.  1168,  note. 
Eep.  1057,  46  L.  E.  A.  820,  holding 
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by  themselves.'*  The  popular  name  of  "ground  water"  is  some- 
times given  to  percolating  waters,  and  at  times  the  term  "seepage 
water"  is  applied.  As  such,  "seepage  water"  has  been  defined 
by  a  very  eminent  authority  ^  as  "the  water  which  reaches  the  low- 
est grounds  or  stream  channels,  swelling  the  latter  by  imperceptible 
degrees,  and  keeping  up  the  flow  long  after  the  rains  have  ceased 
and  the  snow  melted. ' '  ^ 

§  1187.  Classification  of  percolating  waters. — Strictly  speaking, 
water  while  it  is  still  percolating  through  the  ground  can  not  be 
itself  classified,  but  all  comes  within  the  definition  given  in  the  last 
section.  It  is  only  during  the  recent  years  that  an  attempt  has  been 
made  to  clasify  percolating  waters.  This  classification  is  made  not 
from  any  distinction  which  may  be  made  in  the  water  itself  or  in  its 
percolations  through  the  ground,  but  with  reference  to  the  streams 
-or  other  bodies  of  water  of  which  the  percolating  waters  are  tribu- 
tary. The  courts,  especially  some  of  those  within  the  arid  region 
of  this  country,  led  off  by  those  of  California,  have  decided  that 
certain  percolating  waters  which  supplied  streams  or  other  bodies 
of  water  had  such  a  status  that  rights  may  be  acquired  therein 
where  rights  had  already  been  acquired  to  the  waters  of  the  streams 
or  other  bodies.  This  is  upon  the  principle  that  the  percolating 
waters  are  tributary  to  those  waters,  and  the  owners  of  rights  to 
waters  of  streams  are  also  the  owners  of  rights  to  the  waters  of  their 
tributaries  so  far  as  are  necessary  to  supply  their  needs  within  their 
respective  rights.  We  will,  therefore,  adopt  a  classification  of  per- 
colating waters,  vdth  reference  to  the  bodies  of  water  of  which  the 
percolating  waters  are  tributary,  if  they  are  so  tributary;  if  they 
are  not  tributary  to  other  bodies  of  water,  they  will  be  classified  as 
diffused  percolations.  This  classification,  then,  is  as  f oUows :  First, 
diffused  percolations ;  ^  second,  percolating  waters  tributary  to  sur- 
face water  courses  or  other  bodies  of  surface  waters ;  2  third,  per- 
colating waters  tributary  to  underground  reservoirs  or  other  bodies 
of  underground  waters ;  ^  fourth,  seepage  waters.* 

4  See  Chap.  61,  Sees.  1166-1184.  «  For  seepage  water,  see  Sees.  1207, 

5  Prof.   Samuel  Fortier,  ■  now  Chief      1208. 

of   Irrigation   and   Drainage   Investi-  1  See  Sees.  1188-1190. 

gatiofis,  Water-supply  and  Irr.  Paper  2  See  Sees.  1193,  1194. 

No    7   p    11,  U.  S.  Geol.  Survey.  3  See  Sees.  1197-1204. 

4  See   Sec.   1207. 
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"We  will  now  take  these  classes  up  in  the  order  named  and  further 
define  and  describe  them,  and  also  discuss  the  rights  which  may  be 
acquired  to  their  use. 

§  1188.  Diffused  percolating  waters. — ^Probably  the  most  of  the 
waters  percolating  through  the  ground  come  under  the  class  of 
diffused  percolating  waters.  These  waters  have  been  defined  as 
"vagrant,  wandering  drops  mo^ng  by  gravity  in  any  and  every 
direction  along  the  line  of  least  resistance."  ^  It  is  essential  to  the 
nature  of  diffused  percolating  waters  that  they  do  not  form  a  part 
of  a  stream  or  other  body  of  water,  either  surface  or  subterranean.^ 
Diffused  percolating  waters  may  have  their  source  in  the  rains  or 
melting  snows,  or  they  may  be  waters  seeping  through  the  beds  or 
banks  of  streams  or  other  bodies  of  water,  and  which  have  so  far  left 
the  bed  and  other  waters  as  to  have  lost  their  character  as  a  part 
thereof .3  These  waters  are  those  which,  as  far  as  known,  do  not  con- 
tribute, or  are  not  tributary  to  the  flow  of  any  definite  stream  or 
body  of  surface  or  subterranean  waters.  Under  the  common  law 
classification  these  waters,  known  under  the  more  recent  classifica- 
tion as  diffused  percolations,  composed  the  greater  portion  of  the 
second  class  of  subterranean  or  underground  waters,  which  were: 
First,  those  which  flowed  in  defined  and  known  channels ;  and,  sec- 
ond, those  which  flowed  in  undefined  or  unknown  channels,  or  per- 
colating waters.  In  other  words,  all  subterranean  waters  which  do 
not  flow  in  defined  and  known  channels  are  presumed  to  be  percolat- 
ing waters  and  are  not  further  classified.*  Under  this  rule  of  law 
they  are  considered  as  a  part  of  the  very  soil  itself  and  belong  to 
the  realty  in  which  they  are  found.  ^ 

1  City  of  Los  Angeles  v.  Hunter,  156  1113 ;  Id.,  151  Cal.  377,  90  Pae.  Rep. 
Cal.  603,  105  Pac.  Bep.  755.  935. 

2  "  It  is  essential  to  the  nature  of  See,  also,  Los  Angeles  v.  Hunter, 
percolating  waters  that  they  do  not  156  Cal.  603,  105  Pae.  Eep.  755;  Hud- 
form  a  part  of  the  body  or  flow,  sur-  son  v.  Dailey,  156  Cal.  617,  105  Pae. 
face  or  subterranean,  of  a,  stream."  Eep.  748;  Eriekson  v.  Crookston  etc. 
Vineland  Irr.  Dist.  v.  Azusa  Irr.  Co.,  Co.,  105  Minn.  182,  117  N.  W.  Eep. 
126  Cal.  486,  58  Pac.  Eep.  1057,  46  435,  17  L.  E.  A.,  N.  8.,  650. 

L.  E.  A.  820.  4  For    the    classification   under    the 

3  Vineland  Irr.  Dist.  v.  Azusa  Irr.      common  law,  see  Sees.  1152,  1155. 
Co.,  supra.  5  Per  rights  to  diffused  perecdating 

See,  also,  Montecito  v.  City  of  Santa     waters,  see  Sees.  1188-1190. 
Barbara,  144  Cal.  578,  77  Pao.  Eep. 
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It  is  plain  to  see  that,  as  the  years  go  by,  the  class  of  diffused  per- 
colating waters  will  be  growing  smaller  and  smaller.  This  is  due  to 
the  scientific  investigations  of  the  movements  of  percolating  waters 
through  the  ground,  and  also  to  the  discoveries  which  are  constantly 
being  made  that  certain  waters  which  were  once  considered  mere 
percolations  flowed  in  defined  subterranean  channels  which  have 
become  known.^  This  is  particularly  true  in  arid  countries,  as,  for 
example,  the  "Western  portion  of  our  own  country,  where  the  de- 
mand for  water  is  great,  and  enterprise  and  scientific  investigations 
stimulated  thereby.  In  time,  if  the  courts  are  as  active  in  establish- 
ing new  rules  governing  subterranean  waters  within  the  next  few 
years  as  they  have  been  in  the  past  ten  years,  which  rules  have  but 
kept  pace  with  the  scientific  investigations  upon  the  subject,  this 
class  of  subterranean  waters  will  pass  from  the  class  of  those  flowing 
.  in  unknown  courses  to  those  flowing  in  known  courses,  and  the  ' '  se- 
cret incomprehensible  influences,"  and  "practical  uncertainties"  '^ 
will  become  comprehensible  influences  and  practical  certainties. 

§  1189.  Rights  in  diffused  percolating  waters — Common  law 
rule. — The  English  rule  is  that  all  percolating  waters  are  consid- 
ered a  part  of  the  soil  where  found,  and,  therefore  belong  absolutely 
to  the  owner  thereof.  In  the  leading  case  of  Chasemore  v.  Rich- 
ards 1  it  was  also  settled  that,  so  far  as  tbat  rule  was  concerned, 

6  For  defined  and  known  subterra-  of  the  stream.  But  the  right  to  per- 
nean  water  courses,  see  Chap.  60,  Sees,  colating  underground  water  is  neces- 
1155-1163.  sarily   of   very   uncertain   description. 

7  Chatfield  v.  Wilson,  28  Vt.  49;  Id.,  When  does  this  right  commence?  Be- 
27  Vt.  670;  Id.,  31  Vt.  358.  fore  or  after  the  rain  has  found  its 

1  Chasemore   v.   Eiohards,   7   H.   L.  way  to  the  ground?    The  principle  ap- 

Cas.  349,  29  L.  J.  Exch.  N.  8.  81,  5  plying  to   surface  water  not  flowing 

Jur.   N.   8.   873,   7   Week.   Eep.   685;  in   any   defined  natural  water   course 

affirming    Id.,    2    Hurlst.    &    N.    168,  applies  equally,  if  not  more  strongly, 

where  it  is  said:     "There  is  no  dif-  to    subterranean   water    of   the   same 

ficulty  in   determining   the   rights  of  -  casual,  indefinite,  and  varying  descrip- 

the  different  proprietors  to  the  usu-  tion." 

f ruot  of  the  water  in  a  running  stream.  Percolating     water    ' '  rather    falls 

Whether    it    has    been    increased    by  within   the   principle   which   gives    to 

floods    or   diminished   by   drought,   it  the  owner  of  the  soil  all  that  lies  be- 

flows     on    in    the    same    ascertained  neath  its  surface;   that  the  land  im- 

course,  and  the  use  which  every  owner  mediately     b^low     is     his     property, 

may  claim  is  only  of  the  water  which  whether   it   is    solid    rock,    or   porous 

has  entered  into  and  become  a  part  ground,  or  veinous  earth,  or  part  soil, 
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no  right  can  be  acquired  to  the  permanent  use  of  water,  either  sur- 
face or  subterranean,  the  definite  course  of  which  can  not  be  traced. 
This  rule  of  the  common  law  as  to  all  percolating  waters  was  gen- 
erally adopted  by  the  various  States  and  Territories  of  this  country, 
both  Bast  and  "West ;  and,  until  the  more  recent  decisions,  subdivid- 
ing percolating  waters  into  those  which  were  tributary  to  streams  or . 
other  bodies  of  water,  and  diffus^  percolations  was  regarded  as  the 
law  upon  the  subject.^    And  in  all  jurisdictions,  at  the  present  time. 


part  water."  Acton  v.  Blundell,  12 
Mees.  &  W.  324,  13  L.  J.  Exeh.  N. 
S.  289. 

See,  also,  the  opinion  of  Mr.  Justice 
Temple,  in  the  case  of  Katz  v.  Walk- 
inshaw,  141  Cal.  116,  70  Pae.  Sep. 
663,  74  Pao.  Eep.  766,  64  L.  E.  A. 
236,  99  Am.  St.  Bep.  35,  where  he 
referred  to  the  rule  stated  in  the  text 
and  said:  "The  defense,  conceding 
that  the  water  held  in  the  earth  is 
percolating  water,  relies  upon  certain 
decisions  which  assert  and  apply  lit- 
erally the  maxim,  Cujus  est  sohim, 
ejus  est  usgue  ad  infernos,  and  that 
the  water  percolating  in  the  ground, 
or  held  there  in  saturation,  belongs  to 
the  land  owner  as  completely  as  do  the 
rocks,  ground,  and  other  material  of 
which  the  land  is  composed,  and  there- 
fore he  may  remove  it  and  sell  it,  or 
do  what  he  pleases  with  it." 

See,  also,  Broadbent  v.  Eamsbotham, 
11  Exch.  602,  25  L.  J.  Exch.  N.  S. 
115,  4  Week.  Eep.  290,  34  Eng.  L.  & 
Eq.  553;  New  Eiver  Co.  v.  Johnson, 
2  El.  &  L.  434, 105  Eng.  Com.  L.  29,  L. 
J.  Mag.  Cas.  N.  S.  93,  6  Jur.  K  S.  374, 
1  L.  T.  N.  S.  295,  8  Week  Eep.  179; 
Bradford  v.  Pickles  (1895),  A.  C.  587; 
Ballacorkish  etc.  Co.  v.  Harrison,  L. 
E.  5  C.  P.  62,  43  L.  J.  P.  C.  N.  S.  19, 
29  L.  T.  N.  S.  658,  22  Week.  Eep. 
227;  Popplewell  v.  Hodkinson,  L.  E. 
4  Exch.  248,  38  L.  J.  Exch.  N.  S.  126, 
20  L.  T.  N.  S.  587,  17  Week.  Eep. 
806;    Eawston   v.    Taylor,    25   L.    J. 


Exch.  N.  S.  33,  11  Exch.  369,  4  Week. 
Eep.  290;  Id.,  Eng.  L.  &  Eq.  428; 
Eegina  v.  Metropolitan  Board  of 
Works,  3  Best  &  S.  708,  32  L.  J.  Q.  B. 
'  N.  S.  105,  9  Jur.  N.  S.  1008,  8  L.  T. 
N.  S.  238,  11  Week.  Eep.  492;  Hodg- 
kinson  v.  Ennor,  9  Jur.  N.  S.  1152,  4. 
Best  &  S.  229,  32  L.  J.  Q.  B.  N.  8. 
231,  8  L.  T.  N.  S.  451,  5  Week.  Eep. 
775;  English  v.  Metropolitan  etc.  Co., 
1  K.  B.  (1907)  601;  Grand  Junction 
V.  Shugar,  L.  E.  6  Ch.  App.  483,  24 
L.  T.  N.  S.  402,  19  Week.  Eep.  569; 

2  For  percolating  waters  tributary 
to  other  bodies  of  water,  see  Sees. 
1193-1204. 

The  owner  of  land  through  which 
sub -surface  water,  without  any  dis- 
tinct, definite,  and  known  channel,  per- 
colates or  filters  through  the  soil  to 
that  of  an  adjoining  owner,  is  not  pro- 
hibited from  digging  into  his  own  soil 
and  appropriating  the  water  found 
there  to  any  legitimate  purpose  of 
his  own,  though  by  so  doing  the  water 
may  be  entirely  diverted  from  the 
land  to  which  it  otherwise  would  nat- 
urally have  passed.  Tampa  Water- 
works Co.  V.  Cline,  37  Pla.  586,  20 
So.  Eep.  780,  33  L.  E.  A.  376,  53 
Am.  St.  Eep.  262. 

"When  percolations  are  gathered 
into  sufficient  volume  to  have  an  ap- 
preciable value,  and  flow  into  a 
clearly  defined  channel,  it  is  generally 
possible  to  see  it,  and  to  avoid  divert- 
ing it  without  serious  detriment  to  the 
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what  are  considered  mere  diffused  percolations  ^  come  within  the 
common  law  rule  as  stated  above.  Even  the  "Western  States  which 
distinguish  those  percolating  waters  which  are  the  source  of  supply 
to  other  waters,  from  diffused  percolations,  apply  the  common  law 
rule  to  diffused  percolations  and  that,  too,  since  the  modern  classifi- 
cation was  made,  which  originated  with  the  case  of  Katz  v.  "Walkin- 
shaw.*    The  common  law  rule  was  also  applied  to  all  percolating 


owner  of  the  land  througb  which  it 
flows.  But  percolations  spread  in 
every  direction  through  the  earth,  and 
it  ia  impossible  to  avoid  disturbing 
them  without  relinquishing  the  neces- 
sary enjoyment  of  the  land.  Accord- 
ingly the  law  has  never  gone  so  far 
as  to  recognize  in  one  man  a  right 
to  convert  another's  farm  to  his  own 
use,  for  the  purpose  of  a  filter." 
Wheatley  v.  Baugh,  25  Pa.  528,  64 
Am.  Dee.  721,  13  Morr.  Min.  Eep. 
374. 

Even  as  to  waters  of  known  arte- 
sian basins,  it  is  held  that  the  right 
of  a  land  owner  to  sink  wells  and 
gather  and  use  percolating  waters  as 
he  will,  even  though  the  flow  of  his 
neighbor's  well  be  diminished,  can  not 
be  taken  away  from  him  or  impaired 
by  legislation,  unlegs  by  the  exercise 
of  the  power  of  the  eminent  domain 
or  police  power;  and  that  the  police 
power  does  not  justify  legislation  pro- 
hibiting the  waste  of  water  from  ar- 
tesian wells  to  the  injury  of  wells  of 
neighboring  proprietors.  Huber  v. 
Merkel,  117  Wis.  355,  94  N.  W.  Kep. 
354,  62  L.  E.  A.  589,  98  Am.  St. 
Eep.  933.  For  the  further  discussion 
of  this  ruling,  see  Sec.  1175,  note. 

See,  also,  Edwards  v.  Haeger,  180 
HI.  99,  54  N.  E.  Eep.  176;  Wyandot 
Club  v.  Sells,  6  Ohio  N.  P.  64,  9 
Ohio  S.  &  C.  P.  Dec.  106;  Houston 
etc.  E.  Co.  V.  East,  98  Tex.  146,  81  S. 
W.  Eep.  279,  66.  L.  E.  A.  738,  107  Am. 
St.  Eep.  620,  4  Ann.  Cas.  827;  Pixley 


V.  Clark,  35  N.  T.  520,  91  Am.  Deo. 
299;  Effis  v.  Duncan,  21  Barb.  230,  11 
How.  Prac.  515,  15  Morr.  Min.  Eep. 
182;  Eoath  v.  DriscoU,  20  Conn.  533, 
62  Am.  Dee.  352;  Brown  v.  Ulius,  27 
Conn.  84,  71  Am.  Dec.  49;  Greenleaf 
V.  Francis,  18  Pick.  117;  Davis  v. 
Spaulding,  157  Mass.  431,  32  N.  E. 
Eep.  650,  19  L.  E.  A.  102;  Haldman 
T.  Bruekhard,  45  Pa.  514,  84  Am.  Dec. 
511,  5  Morr.  Min.  Eep.  108 ;  Fraizer  v. 
Brown,  12  Ohio  St.  294;  Ocean  Grove' 
etc.  Assn.  v.  Ashbury  Park  Comrs., 
40  N.  J.  Eq.  447,  3  Atl.  Eep.  168; 
Board  of  Supervisors  of  Clarke  County 
V.  Mississippi  Lum.  Co.,  80  Miss.  535, 
31  So.  Eep.  905;  Deadwood  Cent.  E. 
Co.  V.  Barker,  14  S.  D.  558,  86  N. 
W.  Eep.  619;  Chatfield  v.  "Wilson,  28 
Vt.  49,  27  Vt.  670,  31  Vt.  358; 
Clark  v.  Conroe,  38  Vt.  469. 

8  For  definition  of  percolating  wa- 
ters, see  Sec.  1186. 

4  See  Newport  v.  Temescal  W.  Co., 
149  Cal.  531,  87  Pac.  Eep.  372,  6  L. 
E.  A.,  N.  S.,  1098,  which  case  dealt 
purely  with  diffused  percolating  wa- 
ters, and  in  which  it  is  said:  "The 
decision  in  Katz  v.  Walkinshaw  is 
adhered  to,  but  plaintiffs,  on  the  facts, 
failed  to  establish  any  ground  for  re- 
lief under  the  principles  there  laid 
down. ' ' 

See,  also,  Cohen  v.  La  Canada  etc. 
Co.,  151  Cal.  680,  91  Pac.  Eep..  584, 
11  L.  E.  A.,  N.  S.,  752,  where  it  is 
held  that  percolating  waters  which  do 
not  supply  springs,  or  other  bodies  of 
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waters  in  the  State  of  California,  before  the  modern  classification 
was  made  of  these  waters  in  that  State  under  the  rules  established 
by  that  case  and  the  later  cases  following  its  decision.^  The  com- 
mon law  rule  is  also  applied  in  aU  jurisdictions  where  the  classifica- 
tion originated  with  the  case  of  Katz  v.  WaUrinshaw  ^  has  not  yet 
been  attempted^ 


water,  may  be  developed  by  a  tuiinel% 
and  conducted  away  from  the  land, 
as  against  the  owners  of  adjoining 
lands,  where  the  waters  otherwise  in 
their  natural  flow  sink  into  the  ground 
and  be  lost,  and  that  the  rules  laid 
down  in  the  case  of  K^tz  v.  Walkin- 
shaw  did  not  apply  to  such  waters. 

See,  also,  for  the  distinction  be- 
tween the  rights  to  "strictly  perco- 
lating waters"  and  those  percolations 
which  feed  subterranean  reservoirsj  in 
City  of  Los  Angeles  v.  Hunter,  156 
Cal.  603,  105  Pao.  Rep.  755. 

5  One  has  the  right  to  dig  trenches 
upon  his  own  land  for  a  useful  pur- 
pose, although  percolating  waters  are 
thereby  diverted  from  a  spring  from 
which  others  obtain  a  water  supply. 
Southern  Pac.  E.  Co.  v.  Dufour,  95 
Cal.  615,  30  Pac.  Rep.  783,  19  L.  R. 
A.  92. 

Even  as  late  as  1899,  it  was  held 
that:  "Percolating  waters  are  a 
part  of  the  soU,  and  belong  to  the 
owner  of  the  soil.  He  may  impound 
them  at  will,*  and  the  proprietor  of 
lower  lands  injuriously  affected  can 
not  be  heard  to  complain."  Vineland 
Irr.  Dist.  v.  Azusa  Irr.  Co.,  126  Cal. 
486,  58  Pac.  Rep.  1057,  46  L.  R.  A. 
820. 

See,  also,  Hanson  v.  McCue,  42  Cal. 
303,  10  Am.  Rep.  299;  Cross  v.  Kitts, 
69  Cal.  217,  10  Pao.  Rep.  409,  58  Am. 
Rep.  558;  Gould  v.  Eaton,  111  Cal. 
639,  44  Pac.  Rep.  319,  52  Am.  St. 
Rep.  201;  Id.,  117  Cal.  539,  49  Pac 
Rep.  577,  38  L.  E.  A.  181;  Paintes 
V.  Pasadena  etc.  Co.,  91  Cal.  74,  2? 
Pac.  Rep.  539;  Log  Angeles  v.  Pome- 


roy,  124  Cal.  597,  57  Pac.  Rep.  585; 
Willis  V.  Perry,  92  Iowa  297,  60  N. 
W.  Rep.  727,  26  L.  R.  A.  124,  citing 
Kinney  on  Irr.,  Sec.  48. 

6  Supra. 

7  ' '  Water  intermingling  with  the 
ground,  or  flowing  through  it  by  filtra- 
tion or  percolation,  or  by  chemical  at- 
traction, is  but  a  component  part  of 
the  earth,  and  has  no  characteristic 
of  ownership  distinct  from  the  land 
itself.  In  the  eye  of  the  law,  water 
so  commingled  and  flowing,  or  motion- 
less, underneath  the  surface,  is  not 
the  subject  of  ownership  apart  and 
distinct  from  the  soil."  Willow  Cr, 
Irr.  Co.  V.  Michaelson,  21  Utah  248, 
60  Pac.  Rep.  943,  51  L.  R.  A.  280, 
81  Am.  St.  Rep.  687,  citing  Kinney  on 
Irr.,  1st  Ed.,  Sees.  48,  49. 

See,  also,  Sullivan  v.  Northern  Spy 
M.  Co.,  11  Utah  438,  40  Pac.  Rep. 
709,  30  L.  R.  A.  186;  Herriman  v. 
Keel,  25  Utah  96,  69  Pac.  Rep.  719; 
Deadwood  etc.  R.  Co.  v.  Barker,  14 
S.  D.  558,  86  N.  W.  Rep.  619,  aU 
citing  ■  Kinney  on  Irr.,  1st  Ed.,  Sees. 
48,  49. 

See,  also.  Crescent  M.  Co.  v.  Silver 
King  M.  Co.,  17  Utah  444,  54  Pac. 
Rep.  244,  70  Am.  St.  Rep.  810;  Id., 
14  Utah  57,  45  Pac.  Rep.  1093 ;  Boyce 
v.  Cupper,  37  Ore.  256,  61  Pao.  Rep. 
642;  Taylor  v.  Welch,  6  Ore.  198; 
West  v.  Taylor,  16  Ore.  165,  13  Pac. 
Rep.  665;  Hosier  v.  Caldwell,  7  Nev. 
363;  Howard  v.  Perrin,  200  T7.  S. 
71,  50  L.  Ed.  374,  26  Sup.  Ct.  Rep. 
195;  affirming  8  Ariz.  347,  76  Pac. 
lisp,  400. 
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§  1190.  Diffused — No  riparian  rights  and  no  rights  by  appro- 
priation can  be  acquired.— Diffused  percolations  being  but  a  com- 
ponent part  of  the  earth,  or  ground,  where  they  are  found,  it  fol- 
lows that  they  are  not  subject  to  ownership  separate  and  distinct 
from  the  soil  itself.  And  from  their  very  nature  they  can  not  be 
treated  as  are  the  waters  of  defined  and  known  streams,  either  sur- 
face or  suMerranean.  It  therefore  follows  that  there  can  be  no  ri- 
parian rights  to  these  waters.  They  must  therefore  be  treated  in  a 
class  by  themselves,  i 

Again,  while  waters  come  under  the  classification  of  diffused  per- 
colations, no  right  can  be  acquired  to  their  use  by  appropriation 
under  the  Arid  Region  Doctrine,  as  is  the  case  with  the  waters  of  the 
surfaee,2  and  even  subterranean,  streams  having  known  and  defined 
channels.3  As  held  by  the  Utah  Court,  the  owner  of  the  soil  is  en- 
titled to  the  waters  percolating  through  it,  and  therefore  such  water 
is  not  subject  to  appropriation.*  But  see  the  inconsistent  holding 
by  the  same  Court  in  an  earlier  case,^  where  it  was  held  that  under 


1  For  the  common  law  rule  as  to  dif- 
fused percolations,  see  previous  sec- 
tion, No.  1189. 

In  a  leading  EngUsh  ease  upon  the 
subject  of  percolating  waters  it  is 
said:  "The  case  under  discussion 
does  not  fall  within  the  rule  which 
obtains  as  to  surface  streams,  nor  is 
it  to  be  governed  by  analogy  there- 
with." Acton  V.  Blundell,  12  Mees. 
&  W.  324,  13  L.  J.  Exeh.  N.  S.  289. 

2  For  the  doctrine  of  appropriation, 
see  Chap.  31,  Sees.  585-594. 

For  the  appropriation  of  water,  see 
Chap.  38,  Sees.  706-732. 

3  For  subterranean  water  courses, 
see  Chap.  60,  Sec.  1159. 

■4  ' '  The  ordinary  rules  applying  to 
the  appropriation  of  surface  streams 
do  not  apply  to  percolating  waters, 
with  undefined  and  unknown  courses 
and  banks."  Willow  Cr.  Irr.  Co.  v. 
Michaelson,  21  Utah  248,  60  Pac. 
Eep.  943,  51  L.  E.  A.  280,  81  Am. 
St.  Eep.  687,  quoting  from  Kinney 
on  Irr.,  1st  Ed.,  Sec.  48. 


Percolating  water,  oozing  through 
the  soil  beneath  the  surface  in  an  un- 
defined and  unknown  channel,  is  not 
within  the  provisions  of  the  Ariz.  Eev. 
Stat.,  1887,  Par.  3199,  See.  1,  Par. 
3201,  Sec.  3,  for  the  appropriation 
of  water  from  rivers,  creeks,  or 
streams  of  running  water.  Howard 
V.  Perrin,  200  U.  S.  71,  50  L.  Ed. 
374,  26  Sup.  Ct.  Eep.  195;  affirming 
Id.,  8  Ariz.  347,  76  Pae.  Eep.  460. 

See,  also.  Crescent  M.  Co.  v.  Silver 
K.  M.  Co.,  17  Utah  444,  54  Pac.  Rep. 
244,  70  Am.  St.  Eep.  810,  14  Utah 
57,  45  Pac.  Eep.  1093;  Deadwood  etc. 
E.  Co.  V.  Barker,  14  S.  D.  558,  86 
N.  W.  Eep.  619;  Hanson  v.  MeCue, 
42  Cal.  303,  10  Am.  Eep.  299;  Hosier 
V.  Caldwell,  7  Nev.  363 ;  Southern  Pac. 
E.  Co.  V.  Dufour,  95  Cal.  615,  30  Pac. 
Eep.  783,  19  L.  E.  A.  92. 

See,  also,  cases  cited  in  the  preced- 
ing section.  No.  1189. 

5  Sullivan  v.  Northern  Spy  M.  Co., 
11  Utah  438,  40  Pac.  Eep.  709,  30  L. 
E.  A.  186. 
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the  Acts  of  Congress  of  1866  and  1870  ^  the  discoverer  of  a  ilow  of 
percolating  waters  on  the  public  lands  may,  by  digging  wells  and 
constantly  using  the  water  for  a  beneficial  purpose,  acquire  a  right 
to  take  the  water  from  such  wells  as  against  one  who  by  subsequent 
location  acquires  title  to  the  land;  and,  at  the  same  time  the  Court 
stated  that:  "The  doctrine  may  be  said  to  be  well  settled  that  the 
owner  of  lands  has  a  right  to  dig  thereon  and  to  appropriate  and  use 
percolating  waters  therein,  although  by  so  doing  he  may  dry  up  the 
weUs  or  spring  of  an  adjacent  proprietor."  If  such  an  appropria- 
tion was  a  valid  one  it  was  good  as  against  all  subsequent  claimants. 
But  the  Court,  although  holding  the  appropriation  valid,  rendered 
the  same  nugatory  by  holding  that :  ' '  This  right  of  an  appropriator 
is,  of  course,  subject  to  the  rule  of  law  which  will  permit  the  owner 
to  sink  an  adjoining  well  on  his  own  premises,  although  he  should 
thereby  dry  up  that  of  the  first  appropriator."  Therefore,  the 
Court,  even  in  this  case,  in  effect  held  that  there  could  be  no  valid 
appropriation  of  these  percolating  waters  by  permitting  the  very 
waters  appropriated  to  be  taken  away  from  him  by  another.  With 
this  construction  of  the  case  it  is  in  harmony  with  the  general  rule 
upon  the  subject  that  mere  diffused  percolating  waters  spreading 
themselves,  or  infiltrating  throughout  the  soil,  are  not  subject  to  ap- 
propriation any  more  than  what  are  known  as  diffused  surface  wa- 
ters, or  waters  which  after  a  fall  of  rain  or  the  melting  of  snow 
spread  themselves  over  the  surface  of  the  ground,  are  subject  to  a 
permanent  right  acquired  by  appropriation.^ 

§  1191.  The  doctrine  of  reasonable  use. — The  English  rule  has 
at  least  been  consistent  upon  the  subject  of  the  rights  to  percolating 
waters,  always  treating  them  as  a  part  of  the  soil  itself,  and  there- 
fore holding  that  the  owner  of  one  tract  of  land  is  permitted  to  draw 
off  the  water  found  in  his  own  land,  even  for  sale  to  a  distant  munic- 
ipal corporation,  or  that  a  corporation  could  buy  up  the  particular 
tract  of  land  for  the  express  purpose  of  abstracting  the  water  there- 
from for  municipal  uSe,  and  that,  too,  although  the  effect  is  to  de- 
stroy the  wells  and  springs  upon  the  lands  owned  by  others  in  the 
neighborhood;  and  that,  because  of  this  right,  the  injury  to  the 
other  land  owners  is  damnum  absque  injuria.^    This  rule,  which  we 

6  See  for  Acts,  Sees.  611-619.  i  New  River  Co.  t.  Johnson,  29  L. 

7  For  diffused  surface  waters,  see  J.  Mag.  Cas.  N.  S.  93,  6  Jur.  N.  S. 
Sees.  318,  654.  374,  2  EI.  &  El.  435,  1  L.  T,  N.  S. 
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may  term  the  doctrine  of  unreasonable  use  of  percolating  waters, 
originated  in  the  humid  climate  of  England,  where  there  is  ample 
water  for  all,  and  is  based  upon  the  theory  that  the  taking  out  all  the 
waters  from  different  tracts  of  land  by  one  owner  was  no  injury  to 
the  other  land  owners  for  the  reason  that  the  water  was  regarded  as 
practically  valueless.  But  in  this  country,  especially  the  Western 
portion  thereof,  where  there  is  always  a  shortage  of  surface  water 
and  where  the  greater  portion  of  the  water  is  found  beneath  the 
surface  of  the  earth,  we  are  presented  with  a  different  physical  con- 
dition. And,  therefore,  what  might  be  a  reasonable  use  of  these 
waters  in  England  might  be  a  most  unreasonable  use  in  different 
sections  of  this  country.  However,  a  number  of  our  Eastern  States 
adopted  the  English  rule  of  the  use  of  all  percolating  waters  regard- 
less of  any  class  distinctions;  and,  prior  to  the  decision  of  the  Su- 
preme Court  of  California  in  the  case  of  Katz  v.  "Walkinshaw,  as 
surprising  as  it  may  seem,  it  was  the  general  rule  of  law  throughout 
the  "Western  States.^  But  this  English  rule  which  permits  one  man 
to  draw  off  the  percolating  waters  from  the  lands  and  wells  of  his 
neighbors ;  and,  in  turn,  permits  these  neighbors  by  means  of  larger 


295,  8  Week.  Bep.  179;  Aeton  v.  Blun- 
dell,  12  Mees.  &  W.  324,  13  L.  J. 
Exeh.  N.  8.  289;  CJhasemore  v.  Eich- 
ards,  7  H.  L.  Gas.  349,  29  L.  J. 
Exoh.  N.  S.  81,  5  Jur.  N.  S.  873,  7 
"Week.  Eep.  685;  affirming  Id.,  2 
Hurlst.  &  N.  168;  Ballard  v.  Tom- 
linson,  L.  E.  29  Ch.  Div.  115,  24 
Am.  L.  Reg.  N.  S.  636,  54  L.  J.  Ch. 
N.  S.  454,  52  L.  T.  N.  S.  942,  33 
Week.  Eep.  533,  49  J.  P.  692,  where 
it  is  said  that  every  one  has  an  un- 
limited right  to  appropriate  percolat- 
ing water  while  it  is  under  his  own 
land,  and  may  take  it  all  so  as  to 
prevent  it  going  onto  the  land  of  oth- 
ers; Popplewell  V.  Hodkinson,  L.  R.  4 
Exeh.  248,  38  L.  J.  Exch.  N.  S.  126, 
20  L.  T.  N.  S.  587,  17  Week.  Eep. 
806,  where  it  was  held  that  the  abso- 
lute right  to  drain  away  percolating 
water  was  given  even  in  case  the  ef- 
fect would  be  to  remove  the  support 


from  the  surface  of  the  neighboring 
land. 

2  Katz  V.  Walkinshaw,  141  Cal.  116, 
70  Pac.  Rep.  663,  74  Pac.  Eep.  766, 
64  L.  E.  A.  236,  99  Am.  St.  Eep.  35. 

Eor  the  rule  of  correlative  rights 
in  percolating  waters,  see  Sees.  1198- 
1200. 

Eor  correlative  rights  in  artesian 
waters,  see  Sees.  1173-1175. 

For  the  common  law  rule  adopted 
in  Western  States,  see  diffused  perco- 
lating waters.  See.  1189. 

Also  for  other  eases  adopting  the 
English  rule,  see  Clarke  County  v. 
Mississippi  Lum.  Co.,  80  Miss.  535,  31 
So.  Eep.  905;  Wilson  v.  New  Bed- 
ford, 108  Mass.  261,  11  Am.  Eep. 
352;  Houston  etc.  E.  Co.  v.  East,  98 
Tex.  146,  81  S.  W.  Eep.  279,  66  L. 
E.  A.  738,  107  Am.  St.  Eep.  620,  4 
Ann.  Cas.  827;  Huber  v.  Merkel,  117 
Wis.  355,  94  N.  W.  Eep.  354,  62  L. 
E.  A.  589,  98  Am.  St.  Eep.  933. 
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wells,  or  tunnels,  or  more  powerful  pumps,  to  drain  these  waters 
from  the  land  of  the  first  and  to  dry  up  his  wells,  and  again  in  turn 
about  to  dry  up  each  others'  wells  in  the  same  manner,  is  not  the 
rule  in  the  great  majority  of  the  States  of  this  country.  During  the 
later  years  the  doctrine  of  the  maxim,  "Sic  utere  tuo  alienum  non 
laedas,"  has  been  adopted  in  the  majority  of  the  States,  which  doc- 
trine restricts  one  owner  not  only  to  a  reasonable  use  of  his  own 
property,  but  where,  as  is  the  ca^  of  water  percolating  from  the 
land  of  one  man  to  the  lands  of  others,  and  there  is  therefore  a  com- 
mon ownership  in  these  waters,  and  the  drawing  ofE  large  quantities 
of  water  from  one  tract  draws  from  all  and  where  the  amount  is 
unreasonable,  it  is  a  positive  injury  to  the  lands  and  wells  of  the 
other  land  owners,  it  is  held  that  the  rule  of  reasonable  use  applies 
with  much  greater  force  than  where  a  man  is  simply  using  his  own 
absolute  property.  This  rule  of  reasonable  use  is  therefore  simply 
this,  that  one  man  must  so  use  the  waters  percolating  through  his 
own  lands  in  a  manner  reasonable  to  the  needs  and  necessities  of  his 
own  tract  of  land,  and  thereon,  and  also  having  due  regard  to  the 
coequal  rights  of  his  neighbors  whose  lands  overlie  the  same  strata 
or  saturated  basins.  One  of  the  first  courts  to  adopt  this  rule  of 
reasonable  use  of  percolating  waters,  upon  principle,  common  sense, 
and  justice,  rather  than  English  precedent,  was  the  Supreme  Court 
of  New  Hampshire,  in  the  case  of  Bassett  v.  Salisbury  Mfg.  Co.,  in 
1862.3  Jq  fact  the  Court  in  rendering  its  decision  recognized  the 
fact  that  it  was  against  precedent,  in  the  following  language :  ' '  We 
are  aware  that  since  the  case  of  Acton  v.  Blundell,  12  Mees.  &  W. 
324,  13  L.  J.  Ex.,  N.  S.,  289,  the  weight  of  authority  elsewhere  is 
against  the  view  of  the  law  which  we  have  adopted."  But  with 
that  decision  as  the  opening  wedge  against  the  strict  English  rule, 
many  of  the  Eastern  and  Western  courts  have  fallen  in  line  and 
have  adopted  the  rule  of  the  reasonable  use  of  all  waters  percolating 
from  the  lands  of  one  person  to  the  lands  of  others,  and  which  finally 
led  up  to  the  rule  of  correlative  rights  in  these  waters  as  laid  down 
in  the  case  of  Katz  v.  Walkinshaw;*  and,  in  the  majority  of  the 
opinions  it  will  be  noticed  that  the  case  of  Bassett  v.  Salisbury  Mfg. 

3  43  N.  H.  569,  82  Am.  Dee.   179.  For  rule  of   correlative  rights,  ses 

4  Supra.  Sees.   1173-1175,   1198-1200. 
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Co.    is  cited  as  one  of  the  leading  authorities  upon  which  their  de- 
cisions are  based.* 


§  1192.  Distinction  between  the  rule  of  "reasonable  use"  and 
that  of  "correlative  rights."— It  must  be  noticed  that  there  is  a 
distinction  between  the  English  rule  as  modified  by  the  modern 
American  rule  of  reasonable  use  and  the  rule  of  correlative  rights. 
Under  the  rule  of  reasonable  use  some  of  the  authorities  hold  that  a 
land  owner  has  a  right  to  make  such  a  beneficial  use  of  the  water 
found  percolating  through  his  land  to  the  extent  that  may  be  neces- 
sary for  the  improvement  of  his  land,  so  long  as  it  is  used  thereon, 
although  in  so  doing  he  may  drain  the  lands  of  his  neighbors.  ^ 
Upon  the  other  hand,  the  rule  of  correlative  rights  to  these  owners 
is  the  rule  which  abrogates  the  English  rule  as  to  these  waters  and 


B  Supra. 

6  Tending  to  sustain  the  later  doc- 
trine of  reasonable  and  beneficial  use 
of  percolating  waters,  see  the  follow- 
ing: Pence  v.  Carney,  58  W.  Va.  296, 
52  S.  E.  Eep.  702,  6  L.  K.  A.,  N.  S., 
266,  112  Am.  St.  Rep.  963;  Swett  v. 
Cutts,  50  N.  H.  439,  9  Am.  Eep.  276; 
Barclay  v-.  Abraham,  121  Iowa  619,  96 
N.  W.  Rep.  1080,  64  L.  R.  A.  255, 
100  Am.  St.  Rep.  365;  Forbell  v. 
New  York,  164  N.  Y.  522,  58  N.  E. 
Eep.  644,  51  L.  E.  A.  695,  79  Am. 
St.  Eep.  666;  affirming  Id.,  47  App. 
Div.  371,  61  N.  Y.  Supp.  1005;  Ha- 
thom  V.  Dr.  Strong's  etc.  Sanitarium, 
106  N.  Y.  Supp.  553,  55  Misc.  Rep. 
445;  Eeisert  v.  New  York,  174  N.  Y. 
196,  66  N.  E.  Rep.  731;  Smith  v. 
Brooklyn,  160  N.  Y.  357,  54  N.  B. 
Rep.  787,  45  L.  E.  A.  664;  Willis  v. 
Perry,  92  Iowa  297,  60  N.  W.  Eep. 
727,  26  L.  E.  A.  124;  Stillwater  W. 
Co.  V.  Farmer,  89  Minn.  58,  93  N.  W, 
Eep.  907,  60  L.  E.  A.  875,  99  Am. 
St.  Eep.  541;  Brickson  v.  Crookston 
etc.  Co.,  100  Minn.  481,  111  N.  W. 
Eep.  391,  8  L.  R.  A.,  N.  S.,  1250;  Id., 
105  Minn.  182,  117  N.  W.  Rep.  435, 
17  L.  E.  A.,  N.  S.,  650;  St.  Amand 
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V.  Lehman,  120  Ga.  253,  47  8.  E.  Eep. 
949;  Gagnon  v.  French  Lick  Sprs. 
Co.,  163  Ind.  687,  72  N.  B.  Eep.  849, 
68  L.  E.  A.  175;  Little  v.  American 
Tel.  Co.,  6  Del.  374,  67  Atl.  Eep. 
169;  Louisville  Gras  Co.  v.  Kentucky 
etc.  Co.,  117  Ky.  71,  77  S.  W.  Eep. 
368,  70-  L.  E.  A.  558,  111  Am.  St. 
Eep.  225,  25  Ky.  Law.  Eep.  1221; 
Hamby  v.  City  of  Dawson  Sprs.,  126 
Ky.  451,  104  S.  W.  Eep.  259,  12 
L.  E.  A.,  N.  S.,  1164,  13  Ky.  Law. 
Eep.  814. 

See,  also,  cases  cited  under  correla- 
tive rights  to  artesian  waters,  Sees, 
1173-1175. 

Also  correlative  rights  to  percolat- 
ing waters.  Sec.  1200. 

1  Barclay  v.  Abraham,  121  Iowa 
619,  96  N.  W.  Eep.  1080,  64  L.  E.  A. 
255,  100  Am.  St.  Rep.  365 ;  Tampa  W. 
Co.  V.  Cline,  37  Fla.  586,  20  So.  Eep. 
780,  33  L.  E.  A.  376,  53  Am.  St.  Eep. 
262;  St.  Amand  v.  Lehman,  120  Ga. 
253,  47  S.  B.  Eep.  949;  Miller  v. 
Black  Rock  etc.  Co.,  99  Va.  747,  40 
S.  E.  Eep.  27,  86  Am.  St.  Eep.  924. 

For  the  doctrine  of  reasonable  use, 
see  See.  1191. 
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holds  that  the  rights  of  all  land  owners  over  a  common  basin,  sat- 
urated strata,  or  underground  reservoir,  are  coequal  or  correlative, 
and  that  one  land  owner  can  not  extract  more  than  his  share  of  the 
water  even  for  use  on  his  own  lands,  where  the  rights  of  others  are 
injured  thereby.^ 

§  1193.  Percolating  waters  tributary  to  surface  waters— Defi- 
nition  and  description. — Our  seconti  class  of  percolating  waters  we 
will  define  as  those  waters  which  infiltrate  their  way  through  the 
adjoining  ground  to  some  surface  water  course  or  other  body  of 
surface  water.  ^  These  waters  differ  from  the  linderflow  of  surface 
streams  in  the  fact  that  they  have  not  yet  reached  the  channels  of 
the  water  courses  to  which  they  are  tributary ;  while,  upon  the  other 
hand,  the  underflow  of  surface  streams  have  reached  these  channels 
and  are  therefore  dealt  with  as  component  parts  of  such  streams.^ 
These  waters  are  those  which  come  from  rain  or  the  melting  of 
snows  within  the  watershed  of  any  stream,  or  other  body,  and  sink- 
ing below  the  surface  for  the  time  being  again  reappear  when  the 
channel  is  reached  and  swell  the  flow  of  such  surface  streams  or 
other  bodies.  They  are  therefore  properly  treated  as  tributary  to 
those  streams.  They  also  differ  from  diffused  percolations,  treated  in 
the  previous  sections  of  this  chapter,  which  are  mere  vagrant  drops 
moving  in  any  and  every  direction  and  which,  as  far  as  known, 
are  not  tributary  to  any  stream,  nor  swell  the  volume  of  water 
flowing  therein.  The  distinction  between  diffused  percolations  and 
percolating  waters  supplying  the  flow  of  a  stream  is  correctly  drawn 
in  a  recent  case  decided  by  the  Supreme  Court  of  California,* 
wherein  it  was  held  that  the  waters  of  the  San  Fernando  Valley 
were  not  "percolating  waters"  in  the  common  law  sense  of  the 
term  "vagrant  wandering  drops  moving  by  gravity  in  any  and  all 
directions"  J  that  these  waters  percolate,  it  is  true,  but  only  in  the 

2  Miller  v.  Bay  Cities  W.  Co.,  157  1  For  classification  of  subterranean 

Cal.  256,  107  Pac.  Rep.  115,  27  L.  R.  waters,  see  Sec.  1152. 

A.,  N.  S.,  772;  Katz  v.  Walkinshaw,  2  See  Sec.  1161. 

141  Cal.   116,   70  Pac.  Rep.   663,   74  3  City   of  Los   Angeles  v.   Hunter, 

Pac.  Rep.  766,  64  L.  R.  A.  236,  90  156  Cal.  603,  105  Pac.  Rep.  755. 

Am.  St.  Rep.  35.  See,  also,  Hudson  v.  Dailey,  156  Cal. 

For    the     doctrine     of     correlative  617,  105  Pac.  Bep.  748. 
rights,  see  Sees.  1173-1175,  1198-la04. 
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sense  that  they  form  a  vast  mass  of  water,  always  moving  downward 
to  the  outlet,  which  was  the  Los  Angeles  River. 

It  was  not  until  the  case  of  Katz  v.  Walkinshaw  was  decided  that 
the  courts  classified  these  waters  as  a  distinct  class  of  percolating 
waters,  although  their  existence  had  been  recognized  by  much  earlier 
decisions.  They  were  regarded  as  too  precarious  in  their  movements 
to  be  considered  as  anything  but  a  part  of  the  soil  itself  and  accord- 
ingly they  were  so  treated.  In  the  early  cases  it  was  considered  that 
a  stream  took  its  source  only  in  the  water  that  could  be  seen  with 
the  eye  issuing  from  the  surface  of  the  ground,  from  a  spring,  or 
otherwise  ;*  and  that,  too,  without  regard  to  the  source  of  supply  of 
the  spring,  or  the  water  percolating  from  the  sides  into  the  water 
course.  But  the  case  of  Katz  v.  "Walkinshaw  was  decidedly  revolu- 
tionary in  character,  and  not  only  gave  these  waters,  which  slowly 
percolate  into  and  feed  the  surface  water  courses  a  distinct  classifi- 
cation, but  also  decided  that  certain  rights  could  be  acquired  in  them 
as  tributaries  to  the  surface  water  course.^  This  decision  grew  out 
of  the  very  necessities  of  the  conditions  in  the  arid  region  of 
this  country,  and  all  common  law  distinctions  were  expressly  re- 
pudiated.^ 

§  1194.  Percolating  waters  tributajy  to  surface  waters — ^Rights 
thereto. — It  was  not  until  the  more  recent  scientific  investigations, 
before  mentioned,^  as  to  the  movements  of  underground  waters 
through  the  soil,  that  these  percolating  waters  tributary  to  surface 
waters  were  recognized  as  belonging  to  any  particular  class,  or  that 
any  rights  could  be  acquired  in  them  other  than  the  rights  which 
could  be  acquired  to  the  soil  itself,  through  which  they  found  their 
way,  of  which  soil,  under  the  prevailing  common  law  rule,  they  were 

4  Acton  V.  BlundeU,  12  Mees.  &  W.  Am.  St.  Eep.  201;  U.,  117  Cal.  539,  49 

324,  13  L.  J.  Exeh.  N.  8.  289;  Chase-  Pae.  Eep.  577,  38  L.  E.  A.  181. 

more  v.  Eichards,  2  Hurlst.  &  N.  168,  5  Katz  v.  Walkinshaw,  141  Cal.  116, 

7  H.  L.  Cas.  349,  29  L.  J.  Exoh.  N.  70  Pao.  Eep.  663,  74  Pae.  Eep.  766, 

8.  81,  5  Jur.  N.  8.  873,  7  Week.  Eep.  64  L.  E.  A.  236,  99  Am.  St.  Eep.  35. 

685 ;   Hanson  v.  MeCue,  42  Cal.  303,  «  For  rights  in  waters  tributary  to 

10  Am.  Eep.  299;  Southern  Pae.  E.  Co.  surface  water  courses,  see  Sees.  649, 

V.  Dufour,  95  Cal.  615,  30  Pae.  Eep.  1194. 

783,  19  L.  B.  A.  92;  Gould  v.  Eaton,  i  See  Sees.  1150,  1151,  1186. 
Ill   Cal.   639,  44  Pae.  Eep.  319,  52 
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considered  component  parts.^  But,  by  these  geological  and  topo- 
graphical investigations  made  by  the  Government  and  others,  it  has 
been  proven  in  many  instances  that  waters  percolating  through  the 
soil  of  watersheds  were  not  only  the  sources  of  supply,  but  the  only 
source  of  supply  of  certain  streams  and  other  surface  bodies  of 
water.  It  being  proven  absolutely  that  these  percolating  waters 
physically  are  directly  tributary  to  these  streams,  the  law  has  kept 
pace  with  these  scientific  investigations  proving  this  fact ;  and,  there- 
fore, it  follows  that  in  law  they  should  be,  and  in  many  jurisdictions 
are,  dealt  with  and  treated  as  tributary  waters.  And,  where  rights 
to  the  waters  of  the  stream  itself  have  been  once  acquired,  by  appro- 
priation or  otherwise,  it  is  unlawful  for  persons  owning  land  bor- 
dering on  the  stream  to  intercept  the  waters  percolating  through 
them  on  their  way  to  the  stream,  and  apply  it  to  any  use  other  than 
its  reasonable  use  upon  the  land  upon  which  it  is  taken,  if  he  thereby 
diminishes  the  flow  of  the  stream  to  the  damage  of  those  having 
rights  therein.^  Therefore,  this  rule  modifies  the  common  law  rule 
that  the  owner  of  the  land  is  also  the  owner  of  all  the  water  found 
percolating  as  a  part  of  the  soil  itself,  and  that  he  may  use  and  dis- 
pose of  it  as  he  sees  fit,*  to  the  extent  that  he  may  only  use  these 
waters  so  percolating  through  his  land,  subject :  First,  to  the  rights 
of  others  to  the  water  flowing  in  the  stream  which  this  water  aug- 
ments, upon  the  same  principle  as  though  this  water  was  a  part  of 
the  stream  itself,  as,  for  example,  its  underflow  j^  and,  secondi  the 

2  For  rights  in  diffused  percolations,  reetly  supporting  the  surface  flow,  and 
see  Sees.  1188-1190.  no  reason  for  applying  a  different  rule 

3  It  is  unlawful  for  one  owning  to  the  two  classes. ' '  Hudson  v.  Dai- 
land  bordering  on  a  stream  to  inter-  ley,  156  Cal.  617,  105  Pae.  Eep.  748. 
eept  percolating  waters  therein  and  "It  is  usual  to  speak  of  the  extrae- 
apply  it  to  any  use  other  than  its  rea-  tion  of  this  water  from  the  ground 
sonable  use  on  the  land  from  which  as  the  development  of  a  hitherto  un- 
it is  taken,  if  he  thereby  diminishes  used  supply.  But  is  it  not  demon- 
the  stream  to  the  damage  of  those  strated  that  the  process  is  not  in  fact, 
having  rights  therein.  City  of  Los  for  the  most  part,  an  exhaustion  of 
Angeles  v.  Hunter,  156  Cal.  603,  105  the  underground  sources  from  which 
Pac.  Kep.  755.  the    surface   streams   and   other    sup- 

4  For  the  common  law  rule  as  to  plies  previously  used  have  been  fed 
percolating  waters,  see  Sec.  1155.  and  supported?     In  some   cases   this 

B  ' '  There  is  no  rational  ground  for  has  been  proven  by  the  event.     The 

any  distinction  between  such  percolat-  danger    of    exhaustion    in    this    way 

ing    waters    and    the   waters    in     the  threatens  surface  streams  as  well  as 

gravels  immediately  beneath  and  di-  underground    percolations    and    reser- 
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reasonable  use  of  the  water  so  percolating  through  his  land,  limited 
only  by  the  operation  of  the  maxim,  "Sic  utere  tuo  ut  alienum  non 
laedas,"  for  the  reason  that,  as  held  by  a  very  recent  California 
case,  aU  who  have  access  to  these  waters,  by  virtue  of  their  natural 
situation  and  the  ownership  of  the  lands  through  which  these  waters 
find  their  way,  "have  a  common  right,  and  of  which  they  may  each 
make  a  reasonable  use  upon  the  land  so  situated.  .  .  .  The  nat- 
ural rights  of  these  defendants  and  the  plaintiff  in  this  common  sup- 
ply of  water  would  therefore  be  coequal,  except  as  to  quantity,  and 
correlative. ' '  ^    This  latter  rule  goes  farther  than  even  the  courts  of 


voirs. ' '  Katz  v.  Walkinshaw,  141  Gal. 
116,  70  Pac.  Rep.  663,  74  Pao.  Rep. 
766,  64  L.  R.  A.  236,  99  Am.  St. 
Rep.  35. 

"Under  the  rule  established  with 
respect  to  percolating  waters,  it  is  not 
lawful  for  one  owning  land  bordering 
on  a  stream  to  excavate  in  his  land, 
intercept  percolating  water  therein, 
and  apply  it  to  any  other  than  its  rea- 
sonable use  upon  the  land  from  which 
it  is  taken;  he  thereby  diminishes  the 
stream  to  the  damage  of  others  hav- 
ing rights  therein."  McClintock  v. 
Hudson,  141  Cal.  275,  74  Pac.  Rep. 
849. 

It  must  be  noted  that  the  Court 
in  the  case  of  Katz  v.  Walkinshaw, 
although  referring  ta  the  danger  of 
the  exhaustion  of  surface  streams  by 
the  taking  of  percolations  as  above, 
established  no  rule  relative  thereto. 
The  rights  decided  by  that  case  were 
simply  the  rights  of  the  owners  of 
lands  to  the  waters  of  subterranean 
basins  or  reservoirs.  Therefore  the 
McClintock  case  added  the  rule  as  to 
percolations  supplying  surface  streams. 

See,  also,  City  of  Los  Angeles  v. 
Hunter,  156  Cal.  603,  105  Pac.  Rep. 
755;  Cohen  v.  La  Canada  Land  &  W. 
Co.,  142  Cal.  437,  76  Pac.  Rep.  47,  11 
L.  R.  A.,  N.  S.,  752,  151  Cal.  680,  91 
Pac.  Rep.  584;  Craig  v.  Grafton  W. 
Go.,  141  Gal.  178,  74  Pac.  Rep.  762; 


Montecito  etc.  Go.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pac.  Rep.  1113;  Id., 
151  Cal.  377,  90  Pac.  Rep.  935; 
Wilson  V.  Ward,  26  Colo.  39,  56  Pac. 
Rep.  573;  Smith  v.  Duff,  39  Mont.  382, 
102  Pac.  Rep.  984,  133  Am.  St.  Rep. 
587;  Strait  v.  Brown,  16  Nev.  317, 
40  Am.  Rep.  497;  Josslyn  v.  Baly,  15 
Idaho  137,  96  Pac.  Rep.  568 ;  Miller  v. 
Bay  Cities  Water  Co.,  157  Cal.  256, 
107  Pac.  Rep.  115,  27  L.  R.  A.,  N. 
S.,  772;  MeClellan  v.  Hurdle,  3  Colo. 
App.  434,  33  Pae.  Rep.  280;  Ogilvy 
etc.  Co.  V.  Insinger,  19  Colo.  App. 
380,  75  Pae.  Rep.  598;  Clark  v.  Ash- 
ley, 34  Colo.  285,  82  Pac.  Rep.  588; 
Bruening  v.  Door,  23  Colo.  195,  47 
Pac.  Rep.  290,  35  L.  R.  A.  640;  Her- 
riman  etc.  Co.  v.  Butterfield  etc.  Co., 
19  Utah  453,  57  Pac.  Rep.  537,  51 
L.  R.  A.  930;  Malad  etc.  Co.  v.  Camp- 
bell, 2  Idaho  411,  18  Pac.  Rep.  52; 
riemming  v.  Davis,  37  Tex.  173 ;  Hale 
V.  McLea,  53  Cal.  578. 

See,  also,  dissenting  opinion  by  Mr. 
Justice  MoFarland  in  Southern  Pac. 
R.  Go.  V.  Dufour,  95  Cal.  615,  30  Pac. 
Rep.  783,  19  L.  R.  A.  92. 

See,  also,  Platte  Valley  Irr.  Co.  v. 
Buckers,  25  Colo.  77,  53  Pac.  Rep. 
334;  Le  Quime  v.  Chambers,  15  Idaho 
405,  98  Pac.  Rep.  415,  21  L.  R.  A., 
N.  S.,  76. 

6  Hudson  V.  Dailey,  156  Cal.  617, 
105  Pac.  Rep.  748. 
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California  had  therefore  gone  relative  to  the  correlative  rights  to 
percolating  waters  which  supply  streams.  But  as  these  waters  per- 
colate from  the  lands  of  one  owner  to  the  lands  of  others  through 
common  porous  strata  on  their  way  to  the  stream,  there  is  no  reason 
why  the  same  rules  should  not  be  applied  to  them  as  are  applied  to 
the  percolating  waters  of  artesian  basins  '^  and  catchment  basins.^ 
And,  in  fact,  in  the  State  of  California  it  may  now  be  said  that  the 
common  law  rules  as  to  all  percolating  waters  with  the  exception  of 
what  are  termed  mere  diffused  percolations,^  have  been  wholly  abro- 
gated, and  the  doctrine  of  correlative  rights  to  all  waters  percolating 
through  common  strata  underlying  the  lands  of  a  number  of  land 
owners  has  been  substituted  therefor.  As  was  said  in  a  still  more 
recent  ease:^''  "With  the  common  law  doctrine  modified  to  meet 
the  conditions  in  this  State  necessitating  it,  and  modified  so  as  to 
preserve  to  each  owner  of  lands  overlying  a  common  stratum  of  per- 
colating waters  a  right  to  a  fair,  reasonable  use  of  these  waters  of 
which  their  lands  have  a  natural  advantage,  no  reason  suggests  itself 
why  the  same  rule  should  not  apply  as  between  appropriators  of 
waters  of  a  stream  for  use  elsewhere  than  on  riparian  lands  and  the 
owners  of  lands  overlying  a  water-bearing  channel,  so  directly  con- 
nected with  the  stream  as  to  be  supplied  by  percolation  from  it. 
The  conditions  in  all  cases  are  analogous  as  far  as  the  natural  sup- 
ply of  waters  is  available  upon  the  lands  concerned,  whether  the 
lands  be  riparian  to  the  stream  or  overlying  a  common  subterranean 
stratum,  or  whether  the  underlying  strata  are  connected  and  sup- 
plied directly  from  the  flow  of  the  stream  itself."  As  yet  the  courts 
of  the  other  States  have  not  gone  to  the  extent  in  respect  to  these 
waters  as  have  the  courts  of  California,  in  abrogating  the  common 
law  rule.  But,  as  we  view  the  subject,  it  is  only  a  question  of  time 
when  they  will.  In  a  country  where  the  greater  portion  of  the 
water  supply  percolates  through  a  common  stratum  which  underlies 
the  lands'  of  all,  the  common  law  rules  governing  these  waters  are 
wholly  inapplicable. 

See,  also,  City  of  Los  Angeles  v.  9  For     diffused     percolations,     see 

Hunter,  156  Cal.  603,  105  Pae.  Rep.  Sees.  1188-1190. 

755.  10  Miller  v.  Bay  Cities  W.  Co.,  157 

7  For    artesian    waters,    see    Sees.  Cal.   256,   107  Pac.  Rep.   115,   27  L. 
1166-1184.  B.  A.,  N.  S.,  772. 

8  See  Sees.  1197-1204. 
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In  Kansas  it  is  provided  by  statute  that  "no  person  shall  be  per- 
mitted to  take  or  appropriate  the  waters  of  any  subterranean  sup- 
ply which  naturally  discharge  into  any  superficial  stream,  to  the 
prejudice  of  any  prior  app^opriator  of  the  water  of  such,  superficial 
channel."  ^^ 

§  1195.  Percolating  waters  tributary  to  springs, — Percolating 
waters  supplying  natural  springs  come  under  this  classification  of 
percolating  waters  tributary  to  surface  streams.  A  spring  of  water 
may  be  defined  as  water  flowing  out  of  the  ground  by  natural  forces 
at  a  particular  place.^  When  a  spring  flows  from  the  ground  over 
the  surface  of  the  earth  in  a  well-defined  channel,  from  the  point 
where  the  water  issues,  it  becomes  a  surface  water  course  and  the 
waters  therein  are  treated  according  to  the  laws  governing  surface 
water  courses.  But,  before  these  waters  reach  the  outlet  of  the  spring 
they  are  subterranean  waters,  and  are  therefore  treated  according  td 
the  laws  governing  those  waters.  If  the  waters  flow  to  the  point  of 
outlet  in  a  well-defined  and  known  subterranean  channel,  they  are 
then  treated  as  subterranean  or  underground  water  courses,  which, 
as  we  have  seen,  are  governed  by  the  same  rules  of  law  as  those  which 
govern  the  waters  of  surface  streams.^  If,  however,  the  waters  of 
the  springs  are  supplied  from  percolations,  the  laws  then  governing 
the  waters  until  they  reach  the  outlet  are  the  laws  governing  perco- 
lating waters.  In  point  of  value,  springs  are  one  of  the  most  valua- 
ble sources  of  domestic  and  stock  water  supply.  They  are  found  in 
every  section  of  the  country,  some  of  them  of  such  a  capacity  that 
large  tracts  of  land  are  irrigated  by  their  waters.^  Springs  are  also 
the  principal  source  of  supply  to  the  surface  rivers  and  streams.* 

§  1196.  Percolating  waters  tributary  to  springs — Rights  which 
may  be  acquired  thereto. — Under  the  English  rule  of  the  common 
law,  percolating  waters  tributary  to  springs  were  treated  the  same 
as  all  other  percolating  waters  as  a  part  of  the  soil  where  found 

11  General  Statutes  of  Kansas,  ranean  waters  by  the  Government,  see 
Dassler,  1909,  See.  4428.  Water-Supply  Papers,  cited  in  Section 

1  Furner  v.  Seabury,  135  N.  T.  50,     1186. 

31  N.  B.  Bep.  1004.  For   the    description   of   the    Giant 

2  For  subterranean  water  courses.  Springs  of  Montana,  see  Water-Supply 
see  Sees.  1153-1165.  Paper  No.  221,  U.  8.  Geol.  Survey, 

3  For   the   investigation   of   subter-  4  See  Sees.  313,  648,  649, 
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and  belonged  absolutely  to  the  owner  thereof,  who  could  do  what  he 
pleased  with  them,  even  though  in  abstracting  the  water  it  dried 
up  the  springs,  to  which  the  water  was  tributary,  on  the  land  of 
another.^  And  it  is  immaterial  that  the  springs  so  supplied  with 
water  were  the  sources  of  a  stream  or  surface  water  course  upon 
which  riparian  rights  had  vested,  provided  that  the  water  was  inter- 
cepted while  it  was  stUl  percolating  through  the  soil  before  it  had 
reached  the  surface  of  the  ground  ft  the  springs.  And  any  injury 
to  the  rights  of  the  owner  of  the  spring  were  deemed  excusable  and 
damnum  absque  injuria. 

But  under  the  principles  of  reasonable  use  and  correlative  rights 
to  percolating  waters,  discussed  more  in  detail  in  other  sections,  the 
American  courts  have,  in  some  jurisdictions,  refused  to  adopt  the 
English  rule  as  to  these  percolating  waters  so  supplying  springs. 
And  the  modem  American  rule  upon  this  subject  is  to  the  effect 
that  a  land  owner  who  explores  for  and  develops  percolating  water 
within  the  boundary  of  his  land  is  limited  to  a  reasonable  use  of 
such  water,  when  to  otherwise  use  it  would  deplete  the  water  supply 
of  a  natural  spring  of  another  on  adjoining  or  neighboring  land, 
and  thereby  materially  injure  or  destroy  such  spring.^ 

Under  the  Arid  Region  Doctrine  of  appropriation,  where  the  wa- 
ters of  springs  have  been  appropriated  for  a  beneficial  use  or  pur- 

1  For   common   law   rule,   see   Sees.  2  Pence  v.  Carney,  58  W.  Va.  296, 

1155,    1188;    Eegina   v.    Metropolitan  52  S.  E.  Eep.  702,  6  L.  B.  A.,  N.  S., 

Bd.  of  Works,  3  Best  &  S.  708,  32  L.  266,  112  Am.  St.  Rep.  963 ;  Gagnon  v. 

J.  Q.  B.  N.  S.  105,  9  Jur.  N.  S.  1008,  French  Lick  etc.   Co.,   163   Ind.   687, 

8  li.  T.  N.  S.  238,  11  Week.  Rep.  492;  72  N.  E.  Rep.  849,  68  L.  E.  A.  175; 
Willow  Cr.  Irr.  Co.  v.  Miehaelson,  21  St.  Amand  v.  Lehman,  120  Ga.  253, 
Utah  248,  60  Pac.  Eep.  943,  51  L.  R.  47  S.  E.  Rep.  949;  Smith  v.  Adams,  6 
A.  280,  81  Am.  St.  Rep.  687;  South-  Paige  N.  T.  Chan.  432;  Cohen  v.  La 
em  Pac.  R.  Co.  v.  Dufour,  95  Cal.  615,  Canada  etc.  Co.,  142  Cal.  437,  76  Pac. 
30  Pae.  Rep.  783,  19  L.  R.  A.  92;  Eep.  47;  Id.,  151  Cal.  680,  91  Pac. 
Fraizer  v.  Brown,  12  Ohio  St.  294;  Rep.  584,  1  L.  R.  A.,  N.  S.,  752;  Mc- 
Ellis  V.  Duncan,  21  Barb.  230,  11  How.  Clintock  v.  Hudson,  141  Cal.  275,  74 
Prae.  515,  15  Morr.  Min.  Eep.  182;  Pac.  Eep.  849;  Stillwater  W.  Co.  ▼. 
Hosier  v.  Caldwell,  7  Nev.  363;  Elster  Farmer,  89  Minn.  58,  93  N.  W.  Eep. 
V.  Springfield,  49  Ohio  St.  82,  30  N.  907,  60  L.  R.  A.  875,  99  Am.  St.  Rep. 
E.  Eep.  274;  Chase  v.  SUverton,  62  541;  Le  Quime  v.  Chambers,  15  Idaho 
Me.,  175,  16  Am.  Eep.  419;  Herri-  405,  98  Pae.  Eep.  415,  21  L.  E.  A., 
man  Irr.  Co.  v.  Keel,  25  Utah  96,  69  N.  S.,  76. 

Pac.  Eep.  719 ;  Wyandot  Club  v.  Sells, 

9  Ohio  S.  &  C.  P.  Dee.  100. 
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pose,  later  comers  can  not  acquire  rights  to  the  waters  of  the  springs 
simply  hecause  the  means  by  which  the  waters  are  conveyed  to  the 
springs  are  by  percolations.-' 

§  1197.  Percolating  waters  tributary  to  underground  reservoirs 
or  catchment  basins — Definition  and  description.— The  third  class 
of  percolating  waters,  under  our  classification,  i  we  may  define  as 
those  waters  which  percolate  down  through  the  gravel  porous  rock, 
and  soil  from  various  directions  until  they  reach  some  barrier  of 
impervious  rock,  clay,  or  other  material,  constructed  either  by  Na- 
ture or  by  the  hand  of  man,  thereby  forming  catchment  basins, 
and  there  these  percolating  waters,  mingling  with  the  rock,  gravel, 
sand  and  soil,  form  what  are  called  underground  reservoirs,  with 
the  water  at  times  rising  nearly  or  quite  to  the  surface  of  the  earth. 
These  catchment  basins  differ  from  artesian  basins  in  that  the  water 
is  above  the  impervious  rock  instead  of  below  it.^  Again,  where 
the  porous  layer  is  next  to  the  surface  and  above  the  impervious 
rock,  as  is  often  the  case  on  the  Great  Plains  and  in  California  and 
other  parts  of  the  West,  no  pressure  or  head  can  be  produced,  for 
the  water  is  simply  running  down  an  inclined  surface,  with  no 
impervious  stratum  above  to  prevent  it  from  rising,  so  that  it  would 
be  comparable  to  water  flowing  down  a  wide,  open  trough  slightly 
inclined  and  filled  with  loose  gravel.  In  this  case,  when  the  water 
reaches  the  end  of  the  trough,  it  will  rise  toward  the  surface. 
As  is  the  ease  with  percolating  waters  tributary  to  surface 
streams,^  and  the  waters  of  artesian  basins,*  heretofore  dis- 
cussed, it  has  been  but  within  the  last  few  years  that 
these  waters  were  recognized  as  a  separate  class,  to  which 
rights  could  attach.  This  class  of  underground  waters  also  draws 
upon  what  was  known  under  the  common  law  as  "percolating 
waters,"  a  part  of  the  soil  itself,  without  being  attached  to  any  body 
or  stream  of  water,  either  surface  or  subterranean,  and  which  we 
have  classified  in  this  work  as  diffused  percolating  waters.     These 

3  Bruening  v.  Dorr,  23  Colo.  195,  47  1  See   Sees.   1152,   1187. 

Pao.  Eep.  290,  35  L.  E.  A.  640 ;  Clark  2  For  artesian  basins,   waters,   and 

V.  Ashley,  34  Colo.  285,  82  Pae.  Eep.  wells,  see  Sees.  1166-1184. 
588;  Brown  v.  Ashley,  16  Nev.  311.  3  See  Sees.  1193,  1194. 

For   the   right   to   appropriate    the  *  See  Sees.  1166-1184. 

waters  from  springs,  see  See.   648. 
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waters  tributary  to  underground  reservoirs  percolate,  it  is  true,  but 
only  in  the  sense  that  they  form  a  vast  mass  of  water  confined  in  a 
basin  filled  with  detritus,  always  moving  slowly  down  to  lower 
levels  in  the  effort,  in  conformity  with  physical  law,  to  attain  a 
uniform  level.^  The  classification  of  these  waters  also  had  its 
inception  in  the  scientific  investigations  -which  have  been  made  dur- 
ing the  recent  years  relative  to  the  movements  of  percolating  waters 
through  the  ground,  and  the  general  physical  and  topographical 
conditions  of  the  arid  and  semi-arid  portions  of  our  country,  where 
every  drop  of  water  is  of  value.  Many,  early  cases  had  recognized 
these  waters,  but  had  failed  to  define  or  classify  them,  or  to  define 
any  rights  which  could  be  acquired  in  them,  unless  it  is  with  the 
single  exception  that  some  of  the  authorities  held  that  percolating 
waters  should  be  so  drawn  upon  within  reason,  or  with  reference 
to  a  reasonable  use,  where  it  was  found  that  others  were  affected 
by  that  use.®  Based  upon  the  investigations  of  scientists,  these 
underground  reservoirs  or  catchment  basins  were  first  recognized 
by  the  California  court  in  1899,  in  which  it  was  held  that  the  lands 
including  them  might  be  condemned  by  a  city  in  order  to  acquire 
the  waters  which  they  contained.''  And  three  years  afterwards,  in 
1902,  the  same  court  further  recognized  these  waters  and  in  such 

5  For  the  distinction  between  dif-  raise  the  plane  of  saturation.  This  be? 
fused  percolating  waters  and  the  per-  ing  done,  it  is  next  proposed  to  tap 
eolating  waters  supplying  subterra-  this  heavily  saturated  bed  of  sand 
nean  reservoirs,  see  City  of  Los  An-  and  gravel  by  means  of  a  tunnel  con- 
geles  V.  Hunter,  156  Cal.  603,  105  Pac.  neeted  with  lateral  galleries,  through 
Eep.  755;  Hudson  v.  Dailey,  156  Cal.  which  the  water  will  be  drained  off 
617,  105  Pac.  Eep.  748;  Miller  v.  Bay  and  conducted  to  the  supply  pipes.  In 
Cities  "W.  Co.,  157  Cal.  256,  107  Pac.  other  words,  the  land  is  to  be  used  as 
Bep.  115,  27  L.  E.  A.  772.  a  reservoir,  such  as  essentially  it  is, 

6  For  the  doctrine  of  reasonable  use  and  none  the  less  so  because  the  water 
of  percolating  waters,  see  Sec.  1191.  does  not  rise  and  stand  above  the  sur- 

7  Los  Angeles  v.  Pomeroy,  124  Cal.  face.  The  evidence  in  the  case  shows 
597,  57  Pac.  Eep.  585,  in  which  it  that  from  one-fifth  to  one-third  of  the 
is  said:  "The  land  is  found  to  be  entire  bulk  of  the  material  filling  the 
saturated  with  water  to  within  a  few  valley  below  the  plane  of  saturation  is 
feet  of  the  surface.  It  is  proposed  water.  The  land  in  its  natural  state, 
to  construct  a  subterranean  dam  at  therefore,  is  a  reservoir,  and  a  sub- 
the  lower  end  of  the  tract.  A  sub-sur-  surface  dam  is  to  be  constructed  in 
face  dam,  of  course,  would  not  have  order  to  make  it  better  serve  the  pur- 
the  effect  of  flooding  the  surface  per-  poses  of  a  reservoir." 

manently,  but  it  would  permanently 
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a  manner  that,  in  that  jurisdiction,  at  least,  they  must  be  regarded 
as  belonging  to  a  distinct  class  of  percolating  waters,  and  upon 
which  we  base  our  classification  to  them.^ 

The  classification  originating  with  this  case  has  been  followed  by 
the  courts  of  a  number  of  the  States,  and,  in  fact,  by  some  of  the 
courts  of  the  Eastern  States,  within  what  is  known  as  the  humid 
region,  and  where  the  needs  of  water  are  not  so  great  as  in  the  arid 
"West  and  in  California,  where  the  case  was  decided. 

We  wiU  now  discuss  the  rights  which  may  be  acquired  in  and  to 
these  percolating  waters  tributary  to  and  within  underground  reser- 
voirs or  catchment  basins. 

§  1198.  Percolating  waters  tributary  to  underground  reservoirs 
— Correlative  rights  thereto. — As  we  have  seen  in  the  preceding 
sections,  although  the  doctrine  of  certain  percolating  waters  had 
been  modified  in  a  number  of  the  States  of  this  country,  ^  it  was  not 
until  the  case  of  Katz  v.  Walkinshaw  was  decided  by  the  Supreme 
Court  of  California,^  that  percolating  waters  tributary  to  under- 
ground reservoirs  or  catchment  basins,  after  they  had  filled 
these  reservoirs  or  basins,  were  recognized  as  a  distinct  class  of 
percolating  waters  and  the  rights  which  might  be  acquired  to  them 
decided.     The  facts  in  this  case  also  involved  the  rights  to  the 

8  Katz  V.  Walkinshaw,  141  Cal.  116,  into  the  sea.  These  valleys  and  basins 
70  Pac.  Kep.  663,  74  Pac.  Rep.  766,  64  are  bordered  by  high  mountains,  upon 
L.  E.  A.  236,  99  Am.  St.  Eep.  35,  in  which  there  falls  the  more  abundant 
which  Mr.  Justice  Shaw,  in  rendering  rain.  The  deep  canyons  or  basins  in 
the  opinion  upon  the  rehearing,  at  course  of  ages  have  become  filled  with 
which  all  phases  of  the  case  were  most  the  washings  from  the  mountains, 
ably  presented,  said:  "The  geological  largely  composed  of  sand  and  gravel, 
history  and  formation  of  the  country  and  into  this  porous  material  the  wa- 
is  peculiar.  Deep  borings  have  shown  ter  now  running  down  from  the 
that  almost  all  of  the  valleys  and  mountains  rapidly  sinks,  and  slowly 
other  places  where  water  is  found  moves  through  the  lands  by  the  process 
abundantly  in  percolation  were  for-  usually  termed  'percolation,'  forming 
merly  deep  canyons  or  basins,  at  the  what  are  practically  underground  res- 
bottom  of  which  anciently  there  were  ervoirs." 

surface    streams    or    lakes.      Gravel,  See,  also,  the  cases  cited  in  the  fol- 

boulders,  and,  occasionally,  pieces  of  lowing  section,  No.  1198. 

driftwood   have  been  found  near  the  l  See  Sec.  1191. 

coast  far  below  tide  level,  showing  that  2  Katz  v.  Walkinshaw,  141  Cal.  116, 

these  sunken  streams  were  once  high  70  Pac.  Rep.  663,  74  Pac.  Rep.  766,  64 

enough  to  discharge  water  by  gravity  L.  R.  A.  236,  99  Am.  St.  Rep.  35. 
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waters  of  artesian  basins,  heretofore  discussed  in  a  separate  chap- 
ter.3  As  to  both  of  these  classes  of  waters,  this  decision,  as  far  as 
the  State  of  California  is  concerned,  utterly  abrogated  the  English 
common  law  rule  that  all  percolating  waters  were  a  part  of  the  soil 
where  found,  and  that  the  owner  thereof  had  the  exclusive  right 
to  them  while  they  were  on  his  land,  and  that  he  could  draw  them 
off  and  use  them,  sell,  or  waste  them,  as  he  saw  fit,  even  if  in  so 
doing  he  might  also  draw  off  aU  ot  the  waters  from  the  lands  of  his 
neighbors.* 

Physically,  the  reason  for  this  decision  was  based  upon  the  geo- 
logical history  and  formation  of  the  country,  as  compared  to  that 
of  England,  where  the  common  law  rule  originated,  the  recent 
scientific  investigations  and  discoveries  as  to  the  movements  of  per- 
colating waters  through  the  ground,  and  the  peculiar  needs  of  the 
arid  region  for  water,  in  order  to  develop  the  country  to  the  fullest 
possible  extent.  As  was  said  by  the  Court:  "An  ordinary  differ- 
ence in  the  conditions  woidd  scarcely  justify  the  refusal  to  adopt 
a  rule  of  the  common  law,  or  one  which  has  been  so  generally  sup- 
posed to  exist;  but  where  the  differences  are  so  radical  as  in  this 
case,  and  would  tend  to  cause  so  great  a  subversion  of  justice,. a 
different  rule  is  imperative."  ^  Legally  it  was  based  upon  the  more 
modern  American  authorities,  adopted  in  some  of  the  States,  holding 
that  one  land  owner  had  the  right  to  only  the  reasonable  use  of  the 
waters  percolating  through  his  land,  having  due  regard  to  the  rights 
of  the  other  land  owners  through  whose  lands  these  waters  also 
percolated.^  In  other  words,  the  doctrine  of  the  maxim,  Cujus  est 
solum,  ejus  est  usque  ad  infernos,  "that  water  percolating  in  the 
ground  or  held  there  in  saturation  belongs  to  the  land  owner  as 
completely  as  do  the  rocks,  ground,  and  other  material  of  which 

3  For  rights  to  artesian  waters,  see  the  mazini,  Sie  utere  tiio,  does  not 
Sees.  1166-1184.  limit  the  right  of  the  land  owner  to 

4  For  the  rights  to  percolating  wa-  the  use  of  subsurface  water,  but,  on 
ters  under  the  common  law,  see  dif-  the  contrary,  aU  the  cases  in  which  the 
fused  percolations.  Sees.  1188,  1189.  question  has   been   discussed   hold   or 

5  Mr.  Justice  Shaw  in  Katz  v.  Walk-  admit  that  such  maxim  should  limit 
inshaw,  supra.  such  right  where  justice  requires  it. 

6  For  the  reasonable  use  of  percolat-  Such,  I  think,  is  the  proper  rule. ' '  Mr. 
ing  waters,  see  See.  1191.  Justice    Temple   in  Katz   v.   Walkin- 

' '  I  think  it  clear  that  the  American      shaw,  supra. 
cases  do  not  require  ub  to  hold  that 
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the  land  is  composed,  and  therefore  he  may  remove  it  and  sell  it,  or 
do  what  he  pleases  with  it,"  was  utterly  repudiated,  and  in  lieu 
thereof  the  doctrine  of  the  maxim.  Sic  utere  iuo  alienum  non  laedas, 
"you  must  so  use  your  own  as  not  to  injure  another's  property," 
was  substituted  in  its  stead  J  This  is  the  doctrine  of  correlative 
rights  as  to  these  waters,  which  in  effect  means  that  although  you 
may  be  the  owner  of  the  soil  and  everything  therein  to  the  lowest 
depths,  you  must  so  use  the  percolating  waters  to  which  this  class 
belongs,  found  in  your  own  lands,  that  that  use  will  not  injure  the 
rights  or  property  of  others  to  the  correlative  use  of  these  waters 
which  also  percolate  through  their  lands.  This  is  a  doctrine  which, 
owing  to  its  just  and  equitable  rules,  has  already  been  adopted  in  a 
number  of  the  States,  and  which  in  time  is  bound  to  be  adopted  in 
all  as  to  all  waters,  regardless  of  class,  percolating  to  and  from  the 
land  of  one  person  from  and  to  the  lands  of  others. 

§  1199.  Percolating  waters — Correlative  rights  thereto — Exten- 
sion of  doctrine. — The  doctrine  of  correlative  rights  as  to  the  per- 
colating waters  tributary  to  underground  reservoirs,  as  enunciated 
in  the  case  of  Katz  v.  Walkinshaw,i  discussed  in  the  preceding  see- 
tion,2  did  not  stop  with  this  particular  class  of  percolating  waters, 
nor  is  it  limited  to  the  State  of  California,  where  that  case  was  de- 
cided, but  has  been  extended  to  other  classes  of  percolating  waters, 
and  has  been  adopted  by  other  jurisdictions  as  the  law  governing 
waters  percolating  from  the  land  of  one  person  to  the  lands  of 
others.  As  we  have  seen  in  a  previous  chapter,  the  rule  has  been 
adopted  relative  to  the  waters  of  artesian  basins  in  the  majority 
of  the  States  where  those  rights  have  been  considered.^  As  to  cor- 
relative rights  to  artesian  waters,  the  rule  of  Katz  v.  Walkinshaw 
was  specifically  adopted  by  the  Supreme  Court  of  Minnesota,*  but 

T  For  a  further  discussion  of  this  ters  of  artesian  basins,  see  Chap.  61, 

subject,  see  artesian  waters,  Sees.  1173-  Sees.  1173-1175. 
1175_  4  Erickson  v.  Crookston  etc.  Co.,  100 

1 141  Cal.  116,  70  Pac.  Eep.  663,  74  Minn.   481,   111   N.  W.  Eep.   3'91,   8 

Pae.  Eep.  766,  64  L.  E.  A.  236,  99  Am.  L.  E.  A.,  N.  S.,  1250,  10  Am.  &  Eng. 

St   Eep    35  -A-nii-  Cas.  843 ;  IS.,  105  Minn.  182,  117 

2  See  See.  1198.  N.  W.  Eep.  435,  17  L.  E.  A.,  N.  S., 

8  For  correlative  rights  to  the  wa-  650. 
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it  was  rejected  in  Texas  ^  and  in  Wisconsin,^  the  first  of  these  cases 
being  decided  just  after  and  the  latter  a  few  months  before  the  Katz 
case.  In  "West  Virginia  the  doctrine  was  adopted  as  to  percolating 
waters  which  supplied  the  waters  of  a  spring  of  another  on  adjoin- 
ing or  neighboring  land.''^ 

In  Colorado  the  law  as  to  percolating  waters  seems  to  be  still  un- 
decided. , The  Supreme  Court  in  a  late  case  said:  "The  law  regu- 
lating the  ownership  of  percolating  waters  in  the  arid  States  is  now 
of  great — as  time  passes  it  will  be  of  still  greater — ^importance,  and 
until  a  proper  case  is  presented  calling  for  it  we  decline  to  announce 
the  rule  applicable  to  our  local  conditions. ' '  ^ 

§  1200.  Bule  of  correlative  rights— Effect  of  rule  in  California 
upon  the  common  law  rule. — ^Although  the  decision  in  the  case  of 
Katz  V.  Walkinshaw  positively  decided  that  the  rule  of  correlative 
rights  applied  to  waters  both  of  artesian  basins  and  saturated 
underground  reservoirs  or  catchment  basins,  where  these  underlaid 
the  lands  owned  by  a  number  of  land  owners,  some  confusion  ex- 
isted as  to  the  effect  of  the  decision  upon  the  common  law  rule  of 
percolating  waters,  which,  prior  to  that  decision,  had  been  the  rule 
in  California.!  This  was  due  largely  to  the  different  lines  of  argu- 
ment used  by  Mr.  Justice  Temple  in  rendering  the  first  opinion  of 
the  Court,  and  by  Mr.  Justice  Shaw  in  rendering  the  opinion  upon 
the  rehearing  of  the  case.  In  brief,  Mr.  Justice  Temple  contended 
that  the  old  English  rule  as  to  percolating  waters,^  as  laid  down  in 
the  early  cases  of  Acton  v.  Blundell,^  and  Chasemore  v.  EichaMs,* 
should  be  adhered  to  as  the  foundation  of  the  decision,  but  modified 
only  where  injury  occurred  to  the  neighboring  land  owners  by  the 

B  Houston  etc.  E.   Co.  v.  East,  98  l  See  Katz  v.  Walkinahaw,  141  Cal. 

Texas  146,  81  S.  W.  Eep.  279,  66  L.  116,  70  Pae.  Eep.  663,  74  Pac.  Eep. 

E.  A.  738,  107  Am.  St.  Eep.  620,  4  766,  64  L.  E.  A.  236,  99  Am.  St.  Eep. 

Ann.  Cas.  827.  35. 

6  Huber  v.  Merkel,  117  Wis.  355,  94  For  the  common  law  rule  as  to  per- 
N.  W.  Eep.  354,  62  L.  E.  A.  589,  98  oolating  waters,  see  See.  1189. 

Am.  St.  Eep.  933.  2  See  Sees.  1155,  1189. 

7  Pence  v.  Carney,  58  W.  Va.  296,  3  12  Mees.  &  W.  324,  13  L.  J.  Exch., 
52  S.  B.  Eep.  702,  6  L.  E.  A.,  N.  8.,      N.  S.,  289. 

266,  112  Am.  St.  Eep.  963.  4  2  Hurlst.  &  N.  168,  7  H.  L.  Cas. 

8  Smith  etc.  Co.  v.  Colo.  etc.  Co.,  34  349,  29  L.  J.  Exch.,  N.  S.,  81,  5  Jur., 
Colo.  485,  82  Pac.  Eep.  940,  3  L.  E.      N.  S.,  873,  7  Week.  Eep.  685. 

A.,  N.  S.,  1148. 
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withdrawal  by  one  land  owner  of  more  than  his  share  of  the  water, 
or  his  unreasonable  use  of  the  water,  by  the  rule  adopted  by  the 
later  Eastern  American  authorities  of  reasonable  use.  In  other 
words,  he  adopted  in  toto  the  reasoning  and  conclusions  reached  by 
the  New  Hampshire  Court  in  the  case  of  Bassett  v.  Salisbury  Manu- 
facturing Company  upon  the  question  of  reasonable  use  of  percolat- 
ing waters.5 

Mr.  Justice  Shaw,  upon  the  other  hand,  contended  that  as  the 
common  law  is  entirely  unsuited  to  the  conditions  of  the  State  of 
California  as  far  as  these  percolating  waters  are  concerned,  that,  as 
to  those  waters  in  question,  the  common  law  rule  was  entirely  abro- 
gated, and  in  lieu  thereof  the  doctrine  of  the  correlative  rights  of 
the  respective  land  owners  was  adopted  in  its  stead.  All  of  the 
other  justices  of  the  court  concurred  in  both  opinions.  Mr.  Justice 
Angellotti,  in  a  short  concurring  opinion,  stated  that  he  concurred 
in  the  views  expressed  in  the  opinion  of  Mr.  Justice  Temple  as  to 
the  application  of  the  doctrine  of  reasonable  use  to  percolating 
waters.  And  he  further  stated:  "I  also  concur  generally  in  the 
views  expressed  by  Mr.  Justice  Shaw  in  the  majority  opinion  as  to 
the  same  subject  matter;  but  several  important  questions  are  dis- 
cussed that  are  not  necessary  to  a  decision  of  this  case,  and  as  to 
which  the  opinion  herein  can  not  hereafter  be  considered  as  author- 
ity. As  to  such  matters,  I  refrain  from  expressing  any  opinion." 
The  other  justices  filed  no  separate  opinions,  but  concurred  in  both 
opinions  generally.  As  can  be  readily  seen,  this  was  a  somewhat 
anomalous  condition.  And  the  question  arose  as  to  what  was  the 
status  of  the  common  law  rule  as  to  percolating  waters  which  had 
formerly  been  the  rule  in  that  State.  "Was  the  common  law  rule 
entirely  abrogated  or  was  it  simply  modified  ?  But  whatever  may 
have  been  the  contentions  pro  and  con  as  to  the  condition,  as  we 
view  the  matter,  the  question  has  been  finally  settled,  in  the  later 
decisions  of  the  same  court,  in  favor  of  the  abrogation  of  the  com- 

B  ' '  But  by  far  the  most  satisfactory  1  would  like  to  transcribe  the  entire 

case   upon  the  subject  is   Bassett  v.  argument,  but,  as  it  is  accessible  to 

Salisbury  Mfg.  Co.,  43  N.  H.  569,  82  the  profession,  I  need  only  say  that  I 

Am.  Dec.  179.    That  was  a  most  elab-  adopt  it  in  fuU.    The  decision  was  ap- 

orately  considered  case,  and  this  pre-  proved  in  Swett  v.  Cutts,  50  N.  H.  439, 

cise  question  is  discussed  with  a  full-  9  Am.  Rep.  276."    Mr.  Justice  Tem- 

ness  and  ability  which  I  am  not  so  pie  in  Katz  v.  Walkinshaw,  supra. 
vain  as  to  think  I  could  improve  upon,. 
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mon  law  rule.  The  latest  exposition  upon  the  subject  is  to  be  found 
in  the  ease  of  Miller  v.  Bay  Cities  W.  Co.,^  in  the  opinion  of  which, 
after  citing  the  Katz  case,  is  to  be  found  the  following :  "The  com- 
mon law  rule  was  rejected  as  inapplicable  to  the  conditions  of  this 
State,  and  the  rule  of  sic  utere  tuo  announced,  and,  applying  it,  it 
was  held  that  the  rights  of  the  parties  in  the  suit  to  take  these  par- 
ticular waters  were  correlative,  and  that  defendant  could  not  divert 
them  for  sale  elsewhere  so  as  to  pr^ent  the  plaintiff  from  obtaining 
a  reasonable  supply  for  irrigation  and  other  ordinary  uses  upon 
the  land.  The  doctrine  thus  announced  in  this  pioneer  ease  has  been 
subsequently  followed,  so  that  the  rule  is  now  settled  beyond  further 
question. ' ' '' 

Therefore,  under  the  California  rule  the  common  law  of  percolat- 
ing waters,  as  to  those  waters  in  particular  which  are  found  in 
artesian  or  catchment  basins,  is  entirely  abrogated  and  the  rule  of 
correlatl\re  or  relative  rights  substituted  therefor.  And  it  must 
necessarily  follow  that  any  excessive  or  wasteful  use  of  these  waters 


e  157  Cal.  256,  107  Pac.  Eep.  115,  27 
L.  E.  A.,  N.  S.,  772. 

T  Citing  McClintoek  t.  Hudson,  141 
Cal.  275,  74  Pac.  Eep.  849;  Cohen  v. 
La  Canada  W.  Co.,  142  Cal.  437,  76 
Pac.  Eep.  47;  Id.,  151  Cal.  680,  91 
Pac.  Eep.  584,  11  L.  E.  A.,  N.  S.,  752; 
Monteoito  ete.  Co.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pao.  Eep.  1113;  Id., 
151  Cal.  377,  90  Pac.  Eep.  935;  Ver- 
dugo  Canyon  W.  Co.  v.  Verdugo,  152 
Cal.  655,  93  Pae.  Eep.  1021;  Burr  v. 
Maclay,  154  Cal.  428,  98  Pac.  Eep. 
260;  Id.,  160  Cal.  268,  116  Pae.  Eep. 
715;  Hudson  v.  Dailey,  156  Cal.  617, 
105  Pae.  Eep.  748. 

See,  also,  Barton  v.  Eiverside  W. 
Co.,  155  Cal.  509,  101  Pae.  Eep.  790, 
23  L.  E.  A.,  N.  S.,  331;  City  of  Los 
Angeles  v.  Hunter,  156  Cal.  603,  105 
Pao.  Eep.  755;  Ex  parte  Elam,  6  Cal. 
App.  233,  91  Pac.  Eep.  811;  Santa 
Barbara,  v.  Gould,  143  Cal.  421,  77  Pac. 
Eep.  151;  Newport  t.  Temescal  Water 
Co.,  149  Cal.  531,  87  Pac.  Eep.  372, 
6  L.  B.  A.,  N.  a.,  1098;  Miller  &  Lux 


V.  Madera  etc.  Co.,  155  Cal.  59,  99  Pac. 
Eep.  502,  22  L.  E.  A.,  N.  S.,  391;  Huff- 
ner  v.  Sawday,  153  Cal.  86,  94  Pao. 
Eep.  424;  Pomona  Water  Co.  v.  San 
Antonio  Water  Co.,  152  Cal.  618,  93 
Pac.  Rep.  881 ;  Mentone  Irr.  Co.  v.  Red- 
lands  etc.  Co.,  155  Cal.  323,  100  Pae. 
Eep.  1082,  22  L.  E.  A.,  N.  S.,  382,  17 
Am.  &  Eng.  Ann.  Cas.  1222;  DeWolfs- 
kill  V.  Smith,  5  Cal.  App.  175,  89  Pac. 
Eep.  1001;  Bonetti  v.  Euiz,  15  Cal. 
App.  7,  113  Pac.  Eep.  118. 

See,  also.  Smith  etc.  Co.  v.  Colo- 
rado etc.  Co.,  34  Colo.  485,  82  Pao. 
Eep.  940,  3  L.  E.  A.,  N.  S.,  1148,  in 
which,  referring  to  the  rulings  of  the 
California  court,  it  is  said :  "To  what 
extent,  if  at  all,  the  common  law  doc- 
trine of  ownership  of  percolating  wa- 
ter shall  be  modified,  was  held  to  de- 
pend upon  the  particular  facts  of  the 
case;  but  in  any  controversy  of  this 
nature  the  general  doctrine  cujus 
solum  might  be,  the  Court  said,  quali- 
fied by  the  maxim,  Sic  utere  tuo,"  etc. 
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by  one  land  owner  on  his  own  land,  causing  material  and  substantial 
injury  to  the  rights  of  the  other  owners,  whose  lands  overlie  the 
same  basin,  will  be  prevented  by  the  courts.  And  as  to  what  is  an  ex- 
cessive or  unreasonable  use  by  one  owner  is  held  to  be  a  question  of 
fact,  and  depends  on  the  circumstances  of  each  particular  case.^ 

§  1201.  Percolating  waters  supplying  surface  wells. — The  water 
supplying  surface  weUs  comes  under  this  class  of  percolating  waters 
tributary  to  underground  reservoirs  or  catchment  basins.  These 
wells  must  be  distinguished  from  artesian  wells  treated  in  another 
chapter,!  for  the  reason  that  they  are  usually  more  shallow  and 
larger  in  circumference,  and  their  waters  lying  above  the  impervious 
stratum  are  not  under  pressure,  and  do  not  rise  above  the  point 
where  first  struck,  and,  therefore,  have  to  be  lifted  or  forced  to  the 
surface  by  some  mechanical  device. 

The  term  "surface  well,"  or  "well,"  in  its  ordinary  signification 

means  merely  a  pit  or  hole  sunk  into  the  ground  until  the  water  is 

reached,  together  with  the  water  in  it.     It  is  from  wells  of  this 

character  that  the  greater  portion  of  the  culinary  and  domestic 

supply  all  over  the  entire  country  is  furnished,  especially  in  the 

1 

8  Anaheim  Water  Co.  v.  Fuller,  150  can   be   only   when   one   owner   takes 

Cal.  327,  88  Pae.  Eep.  978,  11  L.  B.  A.,  more    than   his    due   proportion,    and 

N.  S.,  1062,  wherein  it  is  said:     "Ei-  damage  to  the  other  ensues  from  sueh 

parian  owners  have  correlative  rights  excessive  taking." 

in  the  stream,  and  neither  is  a  tres-  See,  also,  Erickson  v.  Crookston  etc. 

passer  against  the  other  until  he  di-  Co.,  105  Minn.  182,  117  N.  W.  Eep. 

verts  more  than  his  share  and  injures  435,   17  L.  B.  A.,  N.  S.,  650;    StiU- 

and  damages  the  other  thereby.    Here  water  etc.  Co.  v.  Fanner,  89  Minn.  58, 

the  defendants  were  not,  with  respect  93  N.  W.  Eep.  907,  60  L.  E.  A.  875,  99 

to  the  land  irrigated,  riparian  owners.  Am.  St.  Eep.  541. 

but    were    trespassers    on    plaintiffs'  See  cases  cited  in  last  note,  supra. 

property  rights   from   the   beginning,  See,  also,  Katz  v.  Walkinshaw,  141 

and  the  continuance  of  the  trespass  for  Cal.  116,  70  Pac.  Bep.  663,  74  Pac. 

a  sufficient  time  would  divest  the  right  Eep.  766,  64  L.  E.  A.  236,  99  Am.  St. 

of  the  plaintiffs  with  respect  to  the  Eep.  35;  Miller  v.  Bay  Cities  Water 

water  diverted.     The  same  distinction  Co.,  157  Cal.  256,  107  Pac.  Eep.  115, 

exists  with  respect  to  cases  cited  in-  27  L.  E.  A.,  N.  8.,  772;   Gagnon  v. 

volving  the  taking  of  percolating  water  French  Lick  Springs  Hotel  Co.,   163 

for  use  by  one  owner  upon  his  land,  to  Ind.  687,  72  N.  E.  Bep.  849,  68  L.  E. 

the  detriment  of  other  land  over  the  A.  175. 

same  saturated  plane.     The  rights  in  i  For  artesian  waters  and  wells,  see 

sueh  cases  are  correlative,  and,  if  an  Chap.  61,  Sees.  1166-1184. 
injunction  can  issue  at  all  therein,  it 

137— Kin.  on  Irr. 
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smaller  towns  and  country  districts.  During  the  later  years,  in  the 
Western  States,  where  the  surface  of  the  land  overlies  strata  heavily 
charged  with  water,  as  is  the  ease  of  the  underground  reservoirs  or 
catchment  basins,  described  in  preceding  sections,^  much  water  has 
been  and  is  now  being  drawn  from  the  ground  and  used  for,  irriga- 
tion and  other  beneficial  and  useful  purposes.  Pumps  run  by  steam, 
gasoline,  electricity,  wind,  and  all  sorts  of  mechanical  power,  and 
sometimes  of  enormous  capacity,  afe  being  used,  and  great  quantities 
of  water  are  being  drawn  from  the  ground  for  the  various  uses 
upon  the  surface.^  Many  schemes  have  also  been  devised  whereby 
great  quantities  of  water  have  been  withdrawn  from  the  ground  for 
use  not  upon  the  surface  of  the  land  from  which  the  water  was 
taken,  but  for  use  at  some  distant  point.  Municipal  corporations 
have  acquired  small  tracts  of  land  overlying  heavily  saturated  strata 
and  have  sunk  shallow  wells,  installed  pumps  of  large  capacity,  and 
have  carried  the  water  by  means  of  pipes  for  the  use  of  distant  cities 
and  towns.  As  has  been  seen  in  the  previous  sections,  the  with- 
drawing of  such  large  quantities  of  water  not  only  drew  the  supply 
from  the  land  where  the  wells  were  situated,  but  also  drew  from  the 
other  lands  overlying  the  same  basin  owned  by  others.* 

§  1202.  Percolating  waters  supplying  surface  wells — Rights 
thereto. — rThe  development  and  history  of  the  laws  governing  the 
water  supplied  by  wells  is  interesting.  These  waters  are  supplied 
by  percolations  from  the  neighboring  land.  The  law  as  to  these 
waters,  as  we  have  seen  in  previous  sections  of  this  work,i  originated 

2  See  Sees.  1197-1200.  ternal-Combustion  Engines  on  Alcohol 

3  See  Pumping  Water  for  Irrigation,  Fuel,  by  Chas.  E.  Luoke  and  S.  M. 
by  Herbert  N.  Wilson,  1896,  Water-  Woodward,  1907,  Bulletin  No.  191,  Id.; 
Supply  Paper  No.  1,  TJ.  S.  Geol.  Sur-  Cost  of  Pumping  from  Wells  for  the 
vey;  Irrigation  Practice  on  the  Great  Irrigation  of  Rice  in  Louisiana  and 
Plains,  by  B.  B.  Cowgill,  1897,  Water-  Arkansas,  by  W.  B.  Gregory,  1908, 
Supply  Paper  No.   5;   Windmills  for  Bulletin  No.  201,  Id. 

Irrigation,    by    E.    C.    Murphy,    1897,  See,  also,  the  many  reports  of  the 

Water-Supply  Paper  No.  8;   Mechan-  geology  and  water  resources  of  many 

ieal    Tests    of   Pumps    and    Pumping  sections  of  the  country  by  the  U.  S. 

Plants  Used  for  Irrigation  and  Drain-  Geological    Survey,    contained   in   the 

age  in  Louisiana  in  1905  and  1906,  by  water-supply  papers  of  various  num- 

W.  B.  Gregory,  1907,  Office  of  Experi-  bers. 
ment  Stations,  Bulletin  No.  183,  TJ.  S.  4  See  Sees.  1197,  1198. 

Dept.    of   Agriculture;    Tests   of    In-  l  See  Sees.  1197,  1201. 
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in  England,  and  the  percolating  waters  were  considered  a  part  of 
the  soil  where  they  might  he  found,  the  same  as  the  stones  or  earth. 
Therefore,  the  owner  of  the  surface  of  the  land,  under  the  doctrine 
of  the  maxim  of  cujus  est  solum,  etc.,  might  withdraw  as  much  water 
found  on  his  land  as  he  saw  fit,  regardless  of  the  place  where  or  the 
manner  how  the  water  was  used,  or  he  might  let  the  water  run  to 
waste,  and  any  injury  done  to  the  lands  of  the  neighhoring  owners 
was  regarded  as  damnum  absque  injuria,  upon  the  ground  that  the 
owner  of  the  land  where  the  well  was  situated  was  also  the  owner 
of  the  water  found  therein,  and,  therefore,  he  could  do  as  he  pleased 
with  what  was  his  own.2  This  common  law  of  England  as  to  these 
waters,  and  as  to  other  subjects,  was  adopted  by  the  various  States 
of  the  Union,  and  at  an  early  day  the  same  rules  were  applied  as 
were  applied  to  the  same  class  of  water  in  England.  This  rule  con- 
tinued to  hold  good  in  all  of  the  States  as  long  as  the  amount  of 
water  drawn  out  on  the  land  of  one  person  was  of  small  quantity 
and  used  upon  his  land  for  domestic  and  culinary  purposes  by  him- 
self and  ia.&  family.  Under  this  rule  a  person  owning  a  town  lot 
could  sink  a  well  on  the  same  and  draw  off  the  water  from  the  same, 
and  if  this  act  dried  up  a  well  upon  the  lot  of  a  neighbor  it  would 
be  damnum  absque  injuria,  for  the  reason  that  it  was  considered 
that  he  had  the  perfect  right  to  do  so.^  But  as  time  went  on  and  the 
demand  for  water,  or,  in  some  cases,  purer  water,  became  greater, 
and  it  was  ascertained  that  in  certain  sections  of  the  country  there 
were  vast  supplies  of.  these  percolating  waters  lying  beneath  the 
surface,  which,  owing  to  the  invention  in  the  meantime  of  me- 
chanical devices  for  pumping  large  quantities,  might  be  utilized  for 
municipal,  irrigation,  and  other  purposes  requiring  large  quantities 
of  water.  A  municipal  corporation  or  an  irrigation  company  or- 
ganized for  the  purpose  of  selling  water  to  irrigate  distant  lands 
would  therefore  buy  up  a  small  tract  of  this  heavily  saturated  land, 
sink  a  well,  or  wells,  install  pumps  of  large  capacity,  and  thereby 
draw  off  vast  quantities  of  water  for  use  in  distant  places.  This, 
as  can  be  readily  seen,  was  a  great  injury  to  the  neighboring  lands 

2  For  the  common  law  right  to  per-  168 ;  Eoath  v.  Driscoll,  20  Conn.  533, 

colating  waters,  see  Sees.  1186-1188.  52  Am.  Deo.  352;  New  Albany  etc.  B. 

SGreenleaf  v.  Francis,  18  Pick.  117;  Co.  v.  Peterson,  14  Ind.  112,  77  Am. 

Ocean   Grove  etc.   Assoc,  v.   Ashbury  Dee.  60. 
Park,  40  N.  J.  Eq.  447,  3  Atl.  Eeo. 
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by  draining  off  all  the  water  thereunder  and  drying  up  the  wells 
and  springs  thereon.  As  the  owners  of  these  neighboring  lands 
have  the  same  right  to  the  water  percolating  under  them  as  the 
owner  of  the  wells  in  question;  this  was  the  taking  of  their  property 
without  due  process  of  law  against  the  provisions  of  the  Constitu- 
tion. This  condition  of  affairs  eventually  forced  a  change  of  the 
rule  of  law  governing  these  waters  from  the  strict  English  rule  to 
the  more  modern  doctrine  of  reaslSnable  use  or  correlative  rights  of 
the  various  land  owners  to  these  waters,  to  the  effect  that  one  owner 
has  the  right  to  the  use  of  the  water  pumped  from  his  own  lands 
only  to  the  extent  of  what  is  a  reasonable  use  on  his  own  lands, 
having  due  regard  to  the  rights  of  the  owners  of  neighboring  lands 
to  a  similar  use.  Under  this  rule  one  land  owner  can  not  sell  the 
water  pumped  from  wells  on  his  own  land  for  use  by  a  distant  mu- 
nicipal corporation  or  for  the  purpose  of  irrigating  distant  lands. 
Neither  can  a  corporation,  municipal  or  otherwise,  purchase  a  small 
tract  of  land,  sink  a  well  thereon,  and  pump  the  water  Underlying 
all  of  the  lands  in  that  neighborhood  for  use  by  the  distapt  city  or 
for  the  irrigation  of  distant  tracts  without  first  acquiring  the  right 
from  the  other  land  owners  in  some  lawful  manner.*  However, 
some  of  the  authorities,  while  holding  that  the  water  can  not  be  sold 

4  The  draining  of  land  of  a  private  joyment.      Katz   v.   'Walkinshaw,    141 

proprietor    by    city    pumping    works  Cal.  116,  70  Pao.  Rep.   663,  74  Pae. 

which   exhausts   from  all   the   region  Rep.  766,  64  L.  R.  A.  236,  99  Am.  St. 

thereabout  the  natural  supply  of  un-  Rep.  35. 

derground    or   subsurface   water    and  See,  also.  Pence  v.  Carney,  58  W.  Va. 

thus  prevents  the  raising  of  crops  to  296,  52  S.  E.  Rep.  702,  6  L.  R.  A., 

which  the  land  was  and  is  peculiarly  N.   S.,   266,   112   Am.   St.   Rep.   963; 

adapted,  renders  the  city  liable  to  him  Stillwater  W.  Co.  v.  Farmer,  89  Minn, 

for  damages  which  he  sustains,  and  en-  58,  93  N.  W.  Rep.  907,  60  L.  R.  A.  875, 

titles  him  to  an  injunction  against  a  79    Am.    St.    Rep.    541;    Erickson    v. 

continuance  of  the  wrongs.    Forbell  v.  Crookston    etc.    Co.,    100    Minn.    481, 

New  York,  164  N.  Y.  522,  58  N.  E.  Ill  N.  "W.  Rep.  391,  8  L.  R.  A.,  N.  8., 

Rep.  644,  51  L.  R.  A.  695,  79  Am.  St.  1050 ;  Smith  v.  Brooklyn,  18  App.  Div. 

Rep.  666;  aff'g  Id.,  47  App.  Div.  371,  340,  46  N.  Y.  Supp.  141;   Hamby  v. 

61  N.  Y.  Supp.  1005.  City  of  Dawson  Sprs.,  126  Ky.  451,  104 

The  owner  of  a  portion  of  a  tract  S.  W.  Rep.  259,  12  L.  R.  A.,  N.  S., 

of  land  which  is  saturated  below  the  1164,  13  Ky.  Law  Rep.  814;  Reisert 

surface  can  not  remove  water   from  v.  New  York,  74  N.  Y.  Supp.  673,  69 

wells  thereon  for  sale,  if  the  remain-  App.     Div.     302;     Hathorn     v.     Dr. 

der  of  the  tract  is  thereby  deprived  of  Strong's  etc.   Sanitarium,   106   N.  Y. 

water  necessary  for  its  profitable  en-  553,  55  Misc.  Rep.  445;  Miller  v.  Bay 
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or  used  at  a  distant  point  from  the  lands  where  it  is  extracted,  do 
not  go  to  the  extent  of  the  rule  of  correlative  or  coequal  rights  be- 
tween the  respective  land  owners.  This  line  of  authorities  hold  to 
the  effect  that  a  land  owner  has  the  right  to  make  such  a  beneficial 
use  of  the  water  percolating  under  his  land  from  the  lands  of  others 
as  he  may  see  fit  in  the  improvement  of  his  estate  and  where  the. 
water  is  used  thereon  and  not  wasted.^  And,  again,  a  very  few  of 
the  States  adhere  to  the  old  English  rule,  to  the  effect  that  even 
with  a  malicious  intent  one  land  owner  may  draw  water  from  his 
land  and  use  the  water  therefrom  as  he  chooses,  or  allow  it  to  flow 
away  to  waste,  regardless  of  the  effect  of  such  a  use  upon  his  neigh- 
bors' wells.^  Fortunately,  this  inequitable  and  unjust  rule  does 
not  govern  in  many  States  J 

§  1203.  Waters  tributary  to  underground  reservoirs  or  catch- 
ment basins — Nature  of  ownership  in  such  waters. — Under  the 
new  doctrine  of  correlative  rights,  discussed  in  previous  sections  of 
this  chapter,  1  in  and  to  the  percolating  waters  of  underground  reser- 
voirs or  catchment  or  artesian  basins,^  the  nature  of  the  ownership 
in  such  waters  has  been  completely  changed,  and  instead  of  belong- 
ing to  the  owner  of  the  soil  where  found,  as  held  under  the  common 
law  rule^  like  the  rock  or  stones  therein,^  it  is  held  that  the  right  of 

Cities  W.  Co.,  157  Cal.  256,  107  Pac.  349,  29  L.  J.  Exch.,  N.  8.,  81,  5  Jur., 

Eep.   115,   27  L.  E.  A.,   N.   S.,   772;  N.  S.,  873,  7  Week.  Eep.  685;  a,S'g 

U.  8.  V.  Alexander,  148  U.  8.  186,  37  2  Hurlst.  &  M.  168;  Delhi  v.  Youmans, 

L.  Ed.  415,  13  Sup.  Ct.  Eep.  529.  50  Barb.  316,  45  N.  T.  362,  6  Am.  Dee. 

See,  also,  the  oases  cited  in  the  pre-  100 ;   Praizer  v.  Brown,   12   Ohio   St. 

ceding  section.  No.  1201.  294;   Hanson  v.  MeCue,  42  Cal.  303, 

6  Barclay  v.  Abraham,  121  Iowa  619,  10  Am.  Bep.  299;  Chesley  v.  King,  74 

96  N.  "W.  Eep.  1080,  64  L.  E.  A.  255,  Me.   164,  43  Am.  Eep.  569;   Bartlett 

100  Am.  8t.  Eep.  365;  St.  Amand  v.  v.  O'Connor,  102  Cal.  17,  36  Pac.  Eep. 

Lehman,  120,  Ga.  253,  47  S.  E.  Eep.  513;    Southern  Pacific  E.   Co.  v.  Du- 
949;  Tampa  W.  Co.  v.  CUne,  37  Fla.  .    four,  95  Cal.  615,  30  Pac.  Eep.  783,. 

586,'  20   So.   Eep.   780,   33   L.   E.   A.  19  L.  E.  A.  92. 
376,  53  Am.  St.  Rep.  262.  i  See  Sees.  1197-1200. 

6  Huber  v.  Merkel,  117  Wis.  355,  94  2  For  artesian  basins,  see  Sees.  1166- 
N.  W.  Eep.  354,  62  L.  E.  A.  589,  98  1184. 

Am.  St.  Eep.  933;  Houston  etc.  E.  Co.  3  See  Sees.  1186-1188. 

V.  East,  98  Tex.  146,  81  8.  "W.  Eep.  In  general  it  may  be  said  that  the 

279    66'  L.  E.  A.   738,   107   Am.   St.  rule  of  ownership  of  artesian  basins 

Eep.  620,  4  Ann.  Cas.  827.  and  of  catchment  basins  is  practically 

7  See,  Llso,  Sees.  1197-1200.  the  same. 
Chasemore  v.  Eichards,  7  H.  L.  Cas. 


2182 


PBECOLATING   WATERS. 


the  owner  of  the  land  over  such  waters  is  merely  usufructuary,*  or, 
as  expressed  by  the  California  Court  in  a  late  case,  each  land  owner 
has  "a  common  and  correlative  right  to  the  use  of  these  waters  upon 
his  land."S  It  must  therefore  follow  that  if  each  owner  has  a 
common  or  correlative  right  to  the  use  of  the  water  underlying  the 
common  lands  of  all,  no  one  owner  can  have  the  title  to  such  waters 
which  may  be  found  in  his  individual  lands.  Therefore,  as  far  as 
the  title  to  these  waters  is  concerned,  while  they  are  percolating 
through  the  soil,  under  this  theory  of  the  proposition  it  has  the  same 
status  as  the  water  flowing  in  surface  streams,  that  is  to  say,  it  be- 
longs to  no  one  in  particular,  but  its  use  only  belongs  to  those  who 
may  legally  avail  themselves  thereof  .^ 


4  ' '  Such  rights  are  usufructuary 
only."  Katz  v.  Walkinshaw,  141  Cal. 
116,  70  Pae.  Eep.  663,  74  Pao.  Eep. 
766,  64  L.  R.  A.  236,  99  Am.  St.  Rep. 
35. 

See,  also,  Hudson  v.  Dailey,  156  Cal. 
617,  105  Pac.  Rep.  748;  Burr  v.  Mac- 
lay  Eaneho  Co.,  154  Cal.  428,  98  Pao. 
Eep.  260;  Id.,  160  Cal.  268,  116  Pac. 
Rep.  715. 

B  Hudson  V.  Dailey,  supra;  Burr  v. 
Maclay  Rancho  Co.,  supra. 

See,  also,  Katz  v.  Walkinshaw,  supra; 
McClintoek  v.  Hudson,  141  Cal.  275, 
74  Pao.  Rep.  849 ;  Cohen  t.  La  Canada 
etc.  Co.,  142  Cal.  437,  76  Pao.  Rep. 
47;  Id.,  151  Cal.  680,  91  Pao.  Rep.  584, 
11  L.  R.  A.,  N.  S.,  752 ;  Mouteoito  etc. 
Co.  v.  Santa  Barbara,  144  Gal.  578,  77 
Pao.  Rep.  1113;  Id.,  151  Cal.  377,  90 
Pao.  Eep.  935;  Barton  v.  Riverside 
Water  Co.,  155  Cal.  509,  101  Pac.  Eep. 
790,  23  L.  E.  A.,  N.  S.,  331. 

6  See  JSx  parte  Elam,  6  Cal.  App. 
233,  91  Pac.  Eep.  811,  in  which  case, 
after  citing  the  case  of  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190,  44  L.  Ed.  729, 
20  Sup.  Ct.  Eep.  576,  30  Morr.  Min. 
Eep.  466,  150  Ind.  698,  50  N.  E.  Eep. 
1125,  the  Court  said:     "By  that  case 


it  is  established  that  water,  oil,  gas, 
and  all  fugitive  substances  held  in 
their  liatural  subterranean  reservoirs 
are  exceptions  to  the  general  rule  es- 
tablishing absolute  ownership  in  the 
proprietor  of  the  surface  of  all  that 
lies  underneath;  that  these  minerals, 
being  migratory  in  their  nature,  hav- 
ing no  fixed  situs,  are  a  part  of  the 
soil  only  so  long  as  they  are  on  or  in 
it,  but  after  they  escape  and  go  to 
other  "lands  the  title  of  the  former 
owner  is  gone;  that  it  follows,  there- 
fore, that  no  one  owner  of  the  surface 
of  the  earth  within  the  area  beneath 
which  these  minerals  move  can  exercise 
his  right  to  extract  from  the  common 
reservoir  in  which  the  supply  is  held 
without  diminishing  the  source  of 
supply  as  to  which  all  other  owners  of 
the  surface  must  exercise  their  rights; 
that,  in  consequence  of  the  nature  of 
the  deposits,  of  their  trausmissibility, 
of  their  interdependence,  of  the  rights 
of  all,  and  of  the  public  at  large,  the 
State  could  lawfully  exercise  the  power 
to  regulate  the  rights  of  the  surface 
owners  among  themselves  to  seek  to  ob- 
tain possession,  and  to  prevent  the 
waste  of  the  products  in  which  all  th* 
surface  owners  within  the  area  wherein 
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But,  as  stated  in  the  case  cited  in  our  note:  '^  "This  water,  the 
ownership  of  which  until  actual  possession  is  acquired  being  in  the 
public,  or  at  least  that  portion  of  the  public  who  may  own  the  sur- 
face of  the  soil  within  the  artesian  belt,  is  subject  to  a  reasonable 
use  only  by  those  interested  therein. ' '  8 

§  1204.  Waters  tributary  to  underground  reservoirs  or  catch- 
ment basins — Extent  of  ownership  in  such  waters. — The  extent  of 
the  right  of  each  land  owner  whose  land  overlies  a  catchment  or  an 
artesian  basin,  under  the  theory  of  correlative  rights,  is  well  stated 
by  the  California  Court  as  follows :  ^  "  The  general  rule,  as  now 
established  by  the  decisions  of  this  Court,  undoubtedly  is  that  where 
two  or  more  persons  own  different  tracts  of  land,  underlaid  by  por- 
ous material  extending  to  and  communicating  with  them  all,  which 
is  saturated  with  water  moving  with  more  or  less  freedom  therein, 
each  has  a  common  and  correlative  right  to  the  use  of  this  water 
upon  his  land  to  the  full  extent  of  his  needs,  if  the  common  supply 
is  sufficient,  and  to  the  extent  of  a  reasonable  share  thereof  if  the 
supply  is  so  scant  that  the  use  by  one  will  affect  the  supply  of  the 
others. "  ^ 

The  limitations  prescribed  by  the  above  rule  for  the  use  of  such 
waters  by  the  land  owners  overlying  the  same  are  as  follows :  First, 
there  must  be  an  ownership  of  the  land  "underlaid  by  porous  ma- 
terial extending  to  and  communicating  with  them  all."  In  other 
words,  there  must  be  lawful  access  to  such  waters  by  the  ownership 
of  the  land  overlying  the  same.    As  was  said  in  the  same  case,  from 

they  were  deposited,  as  well  as  the  pub-  2  Citing   Katz  v.   Walldnshaw,   141 

Uc,  had  an  interest."  Cal.  134,  144,  150,  70  Pac.  Eep.  663, 

For  title  to  running  water,  see  Sees.  74  Pae.  Eep.  766,  64  L.  E.  A.  236,  99 

455  772.  -A-™-  St.  Eep.  35;  McCUntoek  v.  Hud- 

T  Ex  parte  Elam,  supra.  ■  son,  141  Cal.  275,  74  Pac.  Eep.  849; 

8  See,  also,  Katz  v.  Walldnshaw,  SM-  Cohen  v.  La  Canada  etc.  Co.,  142  Cal. 

pra;  Burr  v.  Maelay,  supra;  Hudson  v.  437,  76  Pac.  Eep.  47;  Id.,  151  Cal.  680, 

Daifey,   supra;  Barclay  v.   Abraham,  91  Pac.  Eep.  584,  11  L.  B.  A.,  N.  S., 

121  Iowa  619,  96  N.  B.  Eep.  1080,  64  752;  Montecito  etc.  Co.  v.  Santa  Bar- 

L.  E.  A.  255,  100  Am.  St.  Eep.  365;  bara,  144  Cal.  578,  77  Pac.  Eep.  1113; 

Miller  v.  Bay  Cities  Water  Co.,  157  Burr  v.  Maelay  E.  Co.,  154  Cal.  428,  98 
Cal.  256,  107  Pac.  Eep.  115,  27  L.  E.   '  Pac.  Eep.  260;  Id.,  160  Cal.  268,  116 

A    N  8    772.  P*''-   Esp-    715;    Barton   v.   Eiverside 

1  Hudson  V.  Dailey,  156  Cal.  617, 105  Water  Co.,  155  Cal.  509,  101  Pac.  Eep. 

Pae.  Eep.  748.  790,  23  L.  E.  A.,  N.  S.,  331. 
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which  the  above  rule  was  quoted :  "All  the  parties  having  access  to 
it  would  have  the  right  to  share  reasonably  in  its  use.  .  .  . 
The  owner  of  land  has  a  natural  right  to  the  reasonable  use  of  the 
waters  percolating  therein,  although  it  may  be  moving  through  his 
land  into'  the  land  of  his  neighbor,  and  although  his  use  may  pre- 
vent it  from  entering  his  neighbor's  land  or  draw  it  therefrom. 
This  right  arises  from  the  fact  that  the  water  is  then  in  his  land,  so 
that  he  may  take  it  without  tresp^sing  upon  his  neighbor.  His 
ownership  of  the  land  carries  with  it  all  the  natural  advantages  of 
its  situation,  and  the  right  to  a  reasonable  use  of  the  land  and  every- 
thing it  contains,  limited  only  by  the  operation  of  the  maxim,  'Sic 
utere  tuo,  ut  alienum  non  laedas.'  "  ^ 

The  second  limitation  is  that  in  ease  of  an  insufficient  quantity 
of  water  to  supply  aU  the  wants  of  the  land  owners  whose  lands 
overlie  such  basins,  each  land  owner  is  limited  to  a  reasonable  or  cor- 
relative share  thereof,  as  against  the  rights  of  other  land  owners. 
In  case,  however,  of  an  ample  supply,  each  land  owner  "has  a  com- 
mon and  correlative  right  to  the  use  of  this  water  upon  his  land  to 
the  full  extent  of  his  needs. "  * 

The  third  limitation  set  forth  in  the  above  rule  is  that  each  land 
owner  has  the  right  to  such  use  of  the  water  "upon  his  land"  as  his 
needs  or  the  conditions  of  the  water  supply  may  require  or  allow. 
In  other  words,  not  only  must  the  land  owner  use  the  water  upon 
his  own  land,  but  by  the  analogy  to  the  common  law  of  riparian 
rights  in  surface  streams  he  must  use  the  water  upon  the  land  which 
directly  overlies  such  basin.  As  was  said  in  a  recent  California 
case :  ^  "The  reasonable  rule  here  would  be  to  hold  that  the  defend- 
ant's appropriation  for  distant  lands  is  subject  to  the  reasonable  use 

s  See,  also,  cases  cited,  supra;  Cohen  appeal  it  was  said:    "The  existence  of 

V.  La  Canada  etc.  Co.,  151  Cal.  680,  91  a  common  supply  of  water  in  a  state 

Pae.  Eep.  584,  11  L.  B.  A.,  N.  S.,  752 ;  of  percolation  of  such  a  character  that 

Id.,  142  Cal.  437,  76  Pac.  Eep.  47;  the  taking  from  one  overlying  tract 

Erickson   v.   Crookston   etc.    Co.,    105  will  subsequently  diminish  the  quantity 

Minn.   182,   117  N.  W.  Eep.  435,   17  available   in   another   overlying   tract 

L.  E.  A.,  N.  S.,  650;   Miller  v.  Bay  gives  correlative  rights  in  the  common 

Cities  Water  Co.,   157  Cal.   256,   107  supply  and  creates  a  right  in  one  such 

Pac.  Eep.  115,  27  L.  E.  A.,  N.  S.,  772.  land  owner  to  prevent  another  from 
4  Hudson  V.  Dailey,  supra.                   '  taking  the  water  to  distant  lands  not 

6  Burr  v.  Maclay  Eaneho  Co.,  154  Cal.  overlying  the  common  supply,  if  such 

428,  98  Pac.  Eep.  260;  Id.,  160  Cal.  taking  is  injurious  to  him." 
268,  116  Pae.  Eep.  715.  In  the  second 
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of  the  water  on  lands  overl3dng  the  supply,  particularly  in  the 
hands  of  persons  who  have  acquired  it  because  of  these  natural  ad- 
vantages, and  we  therefore  hold  this  to  be  the  law  of  the  case  with 
respect  to  the  lands  upon  which  no  water  has  been  used  by  the  plain- 
tiff." 8  Neither  has  such  a  land  owner  the  right  to  sell  the  water 
discovered  in  his  own  land  as  against  the  rights  of  the  other  land 
owners  whose  lands  overlie  the  same  basin  either  to  water  distant 
lands  or  to  cities  and  towns  for  their  use  and  for  the  use  of  their 
inhabitants.  As  was  held  in  a  late  California  case,'^  the  rights  of 
owners  of  land  overlying  a  water-bearing  subterranean  basin  to 
withdraw  and  use  the  waters  are  correlative,  so  that  one  land  owner 
is  not  permitted  to  divert  such  waters  for  sale  elsewhere,  to  the  in- 
jury of  the  other  land  owners,  and  that  one  owner  of  land  overlying 
such  a  basin  is  entitled  to  enjoin  the  diversion  of  the  waters  for  use 
elsewhere  than  on  the  lands  under  which  they  lie.^ 

Furthermore,  it  is  held  that  the  rights  acquired  by  land  owners 
to  lands  overlying  underground  reservoirs  or  catchment  basins  are 
based  more  nearly  upon  the  rule  of  the  common  law  of  riparian 
rights  in  surface  streams,^  and  that  the  doctrine  of  prior  appropria- 
tion does  not  apply  to  these  waters.  In  other  words,  the  rights  of 
the  land  owners  are  correlative  or  equal,  and  priority  does  not  apply, 
even  as  against  the  rights  of  a  land  owner  who  does  not  exercise  the 
same  in  the  use  of  the  water,  i" 

6  See,  also,  Hudson  v.  Dailey,  156  Orange,  77  N.  J.  L.,  623,  74  Atl.  Eep. 
Cal.  617,  105  Pae.  Eep.  748 ;  Miller  v.  379,  23  L.  E.  A.,  N.  S.,  465,  134  Am. 
Bay  Cities  Water  Co.,  157  Cal.  256,  St.  Eep.  798 ;  Forbell  v.  New  York,  164 
107  Pac.  Eep.  115,  27  L.  E.  A.,  N.  S.,  N.  Y.  522,  58  N.  B.  Eep.  644,  51  L. 
772;  Bonetti  v.  Etiiz,  15  Cal.  App.  7,  E.  A.  695,  79  Am.  St.  Eep.  666;  aff'g 
113  Pae.  Eep.  118;  Cohen  v.  La  Can-  Id.,  47  App.  Div.  371,  61  N.  Y.  Supp. 
ada  ete.  Co.,  151  Cal.  680,  91  Pae.  Eep.  1005;  Hamby  v.  City  of  Dawson 
584,  11  L.  E.  A.,  N.  S.,  752;  Id.,  142  Spring,  126  Ky.  451,  104  S.  W.  Eep. 
Cal.  437,  76  Pae.  Eep.  47.  ?59,  12  L.  E.  A.,  N.  S.,  1164,  13  Ky. 

7  Miller  v.  Bay  Cities  Water  Co.,  157  Law  Eep.  814. 

Cal.  256,  107  Pae.  Eep.  115,  27  L.  E.  9  For  riparian  rights,  see  Sees.  450- 

A.,  N.  S.,  772.  551. 

8  See,  also,  Erickson  v.  Crookston  lo  Hudson  v.  Dailey,  156  Cal.  617, 
etc.  Co.,  100  Minn.  481,  111  N.  W.  Eep.  105  Pac.  Eep.  748;  Miller  v.  Bay  Cit- 
391,  8  L.  E.  A.,  N.  S.,  1050,  10  Am.  ies  Water  Co.  157  Cal.  256,  107  Pae. 
&  Eng.  Ann.  Cas.  843;  Id.,  105  Minn.  Eep'.  115,  27  L.  E.  A.,  N.  S.,  772; 
182  117  N.  W.  Eep.  435,  17  L.  E.  A.,  Vanderwork  v.  Hewes,  15  N.  M.  429, 
N.  S.,  650;   Meeker  v.  City  of  East  110  Pac.  Eep.  567. 
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§  1205.  ' '  Developed  "  or  "  artificial ' '  water— Definition  and  de- 
scription.— Owing  to  the  great  scarcity  of  water  in  certain  sections 
throughout  the  arid  West,  great  efforts  have  been  made  during  the 
recent  years  to  find  new  sources  of  supply  of  subterranean  or  under- 
ground waters  from  which  water  might  be  drawn  for  irrigation  and 
other  useful  purposes.  Therefore,  the  question  of  "developed,"  or, 
as  it  is  sometimes  called,  "artificial"  water  ^  has  called  forth  con- 
siderable discussion  and  a  number  9f  decisions  by  the  courts. 

"Developed"  water  may  be  defined  as  such  subterranean  or  un- 
derground water  as  is  discovered  and  brought  to  the  surface  by  the 
exploitation  of  man,  and  which  otherwise  would  run  to  waste.  The 
last  clause  of  this  definition  is  important,  for  the  reason  that  by  the 
recent  scientific  investigations  as  to  the  movements  of  subterranean 
waters  through  the  ground  it  has  been  ascertained  that  a  great  por- 
tion of  these  waters  are  tributary  to  either  surface  streams  or  other 
bodies  of  surface  water,2  or  to  artesian,  underground  reservoirs,  or 
catchment  basins.^  Therefore,  whenever  any  of  the  underground 
waters  which  are  tributary  or  feed  these  other  bodies,  the  rights  to 
the  waters  of  which  have  already  been  acquired,  are  exploited  and 
drawn  off  before  they  reach  the  other  bodies  of  water,  they  can  not, 
under  the  definition,  belong  to  the  class  of  developed  waters:  but 
they  belong  to  the  waters  to  which  they  are  tributary  and  their  use  to 
the  owners  thereof  according  to  their  respective  rights.^  But  de- 
veloped waters,  strictly  speaking,  must  be  those  waters  which  would 
run  to  waste  except  for  their  discovery  and  development. 

The  means  of  their  development  is  immaterial,  as  far  as  their 
status  as  "developed"  water  is  concerned.  It  may  be  by  means  of 
tunnels  run  into  the  mountain  sides,  or  it  may  be  by  wells  or  shafts 
sunk  vertically  into  the  ground ;  or,  again,  it  may  be  by  a  combina- 
tion of  both  methods,  as  is  the  case  of  a  winze  sunk  vertically  from 
tunnels. s     Eegardless  of  the  means,  water  which  would  otherwise 

1  Vernon  Irr.  Co.  v.  Los  Angeles,  106  ' '  wells ' '  only  in  that  the  water  from 
Cal.  237,  39  Pao.  Eep.  762.  the  former  finds  its  way  to  the  sur- 

2  For  percolating  waters  tributary  face  by  gravity,  while  in  the  latter 
to  surface  streams,  see  Sees.  1193-1196.  pumping  must  be  resorted  to  to  bring 

3  See  Sees.  1168,  1197.  the  water  to   the   surface;    both   dis- 
*  For  the  rights  to  tributaries,  see     turbing  the  natural  flow  of  the  subter- 

Sec.  649.  ranean  waters,  and  both  being  artificial 

5  ' '  Tunnels ' '    are    practically   hori-      means  of  reaching  and  controlling-  the 

zontal  weUs,  differing  from  ordinary      natural  subterranean  flow.    Garvey  v. 
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run  to  waste  or  remain  stationary,  concealed  beneath  the  surface  of 
the  ground,  which  is  brought  to  the  surface  and  thereby  made  avail- 
able for  use,  may  be  called  "developed"  water. 

Although  some  of  these  developed  waters,  when  fully  exploited, 
may  be  found  to  belong  to  underground  water  courses,^  a  subject 
which  we  have  heretofore  discussed,  until  their  courses  become 
defined  and  known  they  belong  to  percolating  waters.  Therefore 
we  will  treat  the  rights  which  may  be  acquired  to  developed  waters 
in  the  present  chapter  on  percolating  waters. 


§  1206.  Rights  to  developed  waters. — ^Whenever  subterranean 
water  discovered  and  brought  to  the  surface  by  exploitation  is 
strictly  developed  water,  as  the  same  is  defined  in  the  preceding 
section,!  the  use  thereof  belongs  to  those  persons  who,  by  their  own 
exertions,  discovered  and  developed  the  water  as  far  as  their  needs 
and  necessities  require.^     The  water  thus  developed  may  be  turned 


Huntington  etc.  Co.,  154  Gal.  232,  97 
Pac.  Eep.  428. 

6  For  underground  water  courses, 
see  Chap.  60,  Sees.  1153-1165. 

1  See  See.  1205. 

2  Where  persons  have  by  their  own 
exertions  developed  a  supply  of  water 
theretofore  not  a  part  of  the  waters  of 
a  creek  and  not  before  available  to  the 
users  of  the  stream,  they  have  the  first 
right  to  take  and  use  such  increase. 
Smith  V.  Dufe,  39  Mont.  382,  102  Pac. 
Eep.  984,  133  Am.  St.  Eep.  587. 

Burnett  v.  Whitesides,  15  Cal.  35; 
Platte  Valley  Irr.  Co.  v.  Buekers  etc. 
Co., '25  Colo.  77,  53  Pac.  Eep.  334; 
Pomona  etc.  Co.  v.  San  Antonio  W.  Co., 
152  Cal.  618,  93  Pac.  Eep.  881 ;  Herri- 
man  Irr.  Co.  V.  Butterfield  M.  Co.,  19 
Utah  453,  57  Pac.  Eep.  537,  51  L.  E. 
A.  930 ;  Hanson  v.  McCue,  42  Cal.  306, 
10  Am.  Eep.  299 ;  Gould  v.  Eaton,  111 
Cal.  639,  44  Pac.  Eep.  319,  52  Am.  St. 
Eep.  201;  Id.,  117  Cal.  539,  49  Pac. 
Eep.  577,  38  L.  E.  A.  181;  Monteoito 
etc.  Co.  V.  Santa  Barbara,  144  Cal.  578, 
77  Pae.  Eep.  1113;  Id.,  151  Cal.  377, 


90  Pac.  Eep.  935;  Eoberts  v.  Crafts, 
141  Cal.  20,  74  Pae.  Eep.  281;  Vine- 
land  Irr.  Dist.  v.  Azusa  Irr.  Co.,  126 
Cal.  486,  58  Pae.  Eep.  1057,  46  L.  E. 
A.  820;  Beck  v.  Pasadena  W.  Co.,  130 
Cal.  50,  62  Pac.  Eep.  219;  rev'g  59 
Pac.  Eep.  387. 

Percolating  waters  may  be  devel- 
oped by  a  tunnel  and  conducted  away 
from  land,  as  against  owners  of  ad- 
joining lands,  where  the  waters  would 
otherwise  in  their  natural  flow  sink 
into  the  ground  and  be  lost.  Cohen 
V.  La  Canada  etc.  Co.,  151  Cal.  680, 

91  Pac.  Eep.  584,  11  L.  E.  A.,  N.  S., 
752;  Id.,  142  Cal.  437,  76  Pac.  Eep. 
47. 

See,  also,  Yarwood  v.  West  Los  An- 
geles W.  Co.,  132  Cal.  204,  64  Pac. 
Eep.  275;  Churchill  v.  Eose,  136  Cal. 
576,  69  Pac.  Eep.  416;  Paige  v.  Eocky 
Ford  etc.  Co.,  83  Cal.  84,  21  Pae.  Eep. 
1102,  23  Pac.  Eep.  875;  Cardeli  v. 
Comstock  Tun.  Co.,  26  Nev.  284,  66 
Pae.  Eep.  950,  holding  that  rights  to 
water  developed  by  the  drainage  of  a 
mine  could  not  be  acquired  by  an  ap- 
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into  a  natural  stream  and  conducted  therein  to  the  place  of  use  and 
there  be  recaptured  by  the  parties  developing  the  same.^  In  doing 
so,  however,  the  rights  of  the  prior  claimants  to  the  waters  of  the 
stream  must  not  be  injured  or  impaired.*  But  under  the  claim  that 
water  has  been  developed  by  him,  one  can  not  intercept  waters 
which  find  their  way  through  the  ground  and  are  tributary  to  either 
surface  or  subterranean  streams,  or  other  bodies  of  water,  the  rights 
to  the  waters  of  which  have  been  pre^ously  acquired,  upon  the  prin- 
ciple that  the  right  to  the  use  of  the  waters  of  a  certain  stream  gives 
the  right  to  the  waters  of  the  tributaries.^  Neither  can  water  be 
claimed  as  developed  water  where  a  portion  of  the  natural  flow  of 
the  stream  was  saved  by  the  reconstruction  of  its  original  dam  and 
is  in  no  sense  salvage  waters.  As  was  said  in  a  recent  Washington 
case:  ^  "If  the  appellant  had,  by  turning  additional  streams  into 
the  river,  or  by  some  form  of  works  prevented  loss  by  seepage, 
evaporation,  or  the  like,  and  thereby  increased  its  natural  flow,  it 
might  with  some  reason  claim  the  additional  waters  as  salvage 
waters  and  appropriate  them  to  an  independent  use.  But  the  nat- 
ural flow  of  waters  saved  by  the  reconstruction  of  its  own  dams  are 
in  no  sense  such  salvage  waters."  ^ 

propriation  by  others;  Deadwood  Cent.  Rep.  334;  Farmers'  TTnion  D.  Co.  v. 

R.   Co.  V.  Barber,   14  S.  D.   558,  86  Rio  Grande  C.  Co.,  37  Colo.  512,  86 

N.  W.  Eep.  619;  Jordan  v.  Lang,  22  Pae.  Rep.  1042. 

S.  0.  159;  Ripley  v.  Park  Center  etc.         Where  it  is  a   question  of  simply 

Co.,  40  Colo.  129,  90  Pac.  Rep.  75 ;  saving  water  and  not  developing  it,  no 

Garvey  W.  Co.  v.  Huntington  etc.  Co.,  right  can  be  allowed.    Vernon  Irr.  Co. 

154  Cal.  232,  97  Pac.  Rep.  428;  May-  v.  Los  Angeles,  106  Cal.  237,  39  Pac. 

berry  v.  Alhambra  Add.  W.  Co.,  125  Rep.  762. 

Cal.  444,  54  Pao.  Rep.  530,  58  Pac.         5  For  right  to  tributaries,  see  See. 

Rep.  68.  649. 

3  For  right  of  recapture,  see  Sees.         6  Evans  v.  Prosser  Falls  etc.  Co./  62 
798-800.  Wash.  178,  113  Pae.  Rep.  271. 

For  right  to  use  stream  as  a  part  7  The    rule    as    to    development    of 

of  ditch  system.  Bee  See.  832.  water  does  not  apply  to  the  mere  re- 

4  Paige  V.  Rocky  Ford  etc.  Co.,  83  moval  of  obstructions  or  the  hastening 
Cal.  84,  21  Pac.  Rep.  1102,  23  Pao.  of  the  flow,  so  that  the  actual  amount 
Rep.  875;  Wiggins  v.  Muscupiabe  etc.  of  the  water  is  not  increased,  but  only 
Co.,  113  Cal.  182,  45  Pac.  Rep.  160,  in  cases  in  which  a  supply  of  water 
32  L.  R.  A.  667,  54  Am.  St.  Rep.  337;  is  added  to  the  stream  which  would 
Mayberry  v.  Alhambra  etc.  Co.,  125  not  otherwise  have  flowed  there. 
Cal.  444,  54  Pac.  Rep.  530,  58  Pac.  Smith  v.  Duff,  39  MoJit.  382,  102  Pao. 
Rep.  68;  Platte  Valley  Irr.  Co.  v.  Rep.  984,  133  Am.  St.  Rep.  587. 
Buckers  etc.  Co.,  25  Colo.  77,  53  Pao.  Where  a  surface  stream  under  nor- 
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The  burden  of  proof  is  upon  the  one  who  has  discovered  certain 
subterranean  water  and  claiming  the  same  to  show  that  such  water 
is,  in  fact, ' '  developed  water. ' '  ^  Therefore,  whoever  asserts  that  he 
is  entitled  to  the  exclusive  use  of  water  by  reason  of  his  having  dis- 
covered and  "developed"  the  same,  must  assure  the  Court  by  a  pre- 
ponderance of  the  evidence  that  he  is  not  intercepting  the  tributaries 
of  the  main  stream  or  other  body  to  the  waters  of  which  others  are 
entitled.9 

§  1207.  Seepage  waters  —  Definition  and  description.  —  The 
fourth  and  last  class  of  percolating  waters,  under  our  classification,  ^ 
is  that  of  seepage  waters.  Although  the  terms  "seepage  waters" 
and  "percolating  waters"  are  frequently  used  interchangeably,  the 
former  are  but  a  subdivision  of  percolating  waters.  As  understood 
by  "Western  irrigators,  "seepage"  waters  have  a  more  restricted 
meaning  than  the  ordinary  percolating  waters,  which  we  have  dis- 
cussed in  the  preceding  sections  of  this  chapter.^  The  term  "seep- 
age water"  is  applied  particularly  to  the  water  which  begins  to 
appear  in  spots  below  irrigation  canals  and  fields  cultivated  by  irri- 
gation, usually  some  months,  or  even  years,  after  irrigation  has  been 
introduced,  and  which  tends  to  convert  the  lowlands  into  marshes 
and  gives  rise  to  springs,  and  which,  in  turn,  may  be  employed  in 
watering  other  fields.^     In  other  words,  under  this  definition  the 

mal   conditions  was  proportionate  to  Co.,  25  XJtali  311,  71  Pae.  Eep.  487; 

the  contributions  of  water  from  rain-  Buckers  etc.  Co.  v.  Farmers'  etc.  Co., 

faU  and  underground  storage,  and  the  31  Colo.  62,  72  Pae.  Eep.  49;  La  Jara 

defendant's  artesian  wells  drew  from  etc.  Co.  v.  Hansen,  35  Colo.  105,  83 

the  underground  supply,  with  the  ef-  Pae.    Rep.    644;    Smith   v.    Duff,    39 

feet   of   appreciably   diminishing   the  Mont.  382,  102  Pae.  Eep.  984,  133  Am. 

surface  flow,  the  Court  properly  found  St.  Rep.   587;   Beaverhead  C.   Co.  v. 

that  the  waters  developed  in  the  wells  Dillon  etc.  Co.,  34  Mont.  135,  85  Pae. 

were  a  part  of  the  subterranean  flow  Eep.  880 ;  Wilcox  v.  Hausch,  64  Cal. 

of  the  water.    City  of  Los  Angeles  v.  461,  3  Pae.  Rep.  108  ,•  Paige  v.  Rocky 

Hunter,  156  Cal.  603,  105  Pae.  Eep.  Ford  etc.  Co.,  83  Cal.  84,  21  Pae.  Rep. 

755_  1102,  23  Pae.  875;  Herriman  Irr.  Co. 

See,  also,  Hudson  v.  Dailey,  156  Cal.  v.  Butterfield  etc.  Co.,  19  Utah  453,  57 

317,  105  Pae.  Rep.  748;  Los  Angeles  Pae.  Eep.  573,  51  L.  E.  A.  930. 

V.    Pomeroy,    124    Cal.    597,   57    Pae.  l  For    classification    of    percolating 

Eep.  585.  waters,  see  Sees.  1152,  1187. 

8  For  the    definition    of    developed  2  See  Sees.  1186-1204. 

water,  see  Sec.  1205.  s  Portier,     Water-Supply    and    Irr. 

»  Howcroft  V.  Union  &  Jordan  Irr.  Paper  No.  7,  p.  11,  U.  S.  Geol.  Survey. 
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source  of  seepage  water  is  usually  an  artiflcial  one,  such  as  that 
water  which  percolates  through  the  soil  from  canals,  reservoirs,  or 
from  the  irrigation  of  lands. 

§  1208.  Seepage  waters — Rights  to. — As  a  general  rule  seepage 
water  finding  its  way  underground  from  the  works  or  irrigated  fields 
of  one  person  to  those  of  another  is  treated  as  waste  or  escaped 
water,  and  therefore  while  one  majvuse  the  water  temporarily,  no 
permanent  right  can  be  acquired  by  the  user  to  have  the  seepage 
water  kept  up.^  The  prior  appropriator  and  original  user  of  the 
water  may  at  any  time  change  his  place  and  manner  of  the  use  of 
the  water  and  thereby  cut  off  the  seepage.  Or  he  may  reconstruct 
his  ditch  or  canal  from  the  open  earth  ditch  to  a  cement  conduit  or 
■  pipe  line,  and  thereby  also  cut  off  all  seepage.  In  either  case  the 
one  who  had  temporarily  used  the  water  by  collecting  the  seepage 
has  no  recourse  against  the  owner  of  the  water  right.  In  going  to 
the  expense  to  use  such  water  he  simply  takes  his  chances  that  the 
supply  will  be  kept  up.^  To  hold  otherwise  would  be  to  hold  that 
the  prior  appropriator  could  not  change  the  manner  of  the  use  of 
the  water  ^  or  the  place  where  the  water  was  originally  used ;  *  but 
that  he  must  continue  to  use  the  water  in  the  original  wasteful 
method  and  in  the  same  place  in  order  that  the  supply  of  seepage 
water  be  kept  up.  In  1889  the  Colorado  legislature  passed  an  Act 
which  provided  that  ditches  for  utilizing  seepage  or  spring  waters 

1  For  the  rights  of  waste  water,  see  3  For  change  of  manner  of  use,  see 
Sees.  661,  1115.  Sees.  869-872. 

2  Burkart  v.  Meiburg,  37  Colo.  187,  4  For   change  of  place  of  use,  see 
86  Pac.  Rep.  98,  6  L.  R.  A.,  N.  S.,  Sees.  867-871. 

1104,  19  Am.  St.  Rep.  279;  La  Jara  As  was  well  said  in  a  recent  Utah 

etc.  Co.  V.   Hansen,  35  Colo.   105,  83  case  (Gams  v.  Rollins,  decided  by  the 

Pao.  Rep.  644;  Vanderwork  v.  Hewes,  Utah  Supreme  Court,  June  20,  1912): 

15  N.  M.  439,  110  Pac.  Rep.  567.  "The  law  is  well  settled;  in  fact  the 

"Where  a  creek  from  which  waters  authorities   all    agree    that    one    land 

were  taken  for  irrigation  purposes  had  owner    receiving   waste    water    which 

its  source  in  certain  springs,  the  fact  flows,  seeps,  or  percolates  from  land 

that  the  volume  of  the  water  in  the  of  another,  can  not  acquire  prescrip- 

creek  was  increased  by  seepage  from  tive   right    to    such    water,   nor   any 

irrigated   lauds   above   them   did   not  right   (except  by  grant)   to  have  the 

entitle  defendants  to  divert  the  spring  owner  of  the  land  from  which  he  ob- 

water,  as  against  prior  appropriators.  tains  the  water  continue  the  flow." 
Clark  V.  Ashley,  34  Colo.  285,  82  Pao, 
Rep.  588. 
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shall  be  governed  by  the  same  laws  relating  to  priority  of  right 
as  those  ditches  constructed  for  the  purpose  of  utilizing  the  water 
of  running  streams.^  If  it  is  meant  by  this  that  priority  should 
govern  as  between  such  ditches  only,  the  law  is  all  right ;  but  if  the 
Act  means  that  one  who  has  acquired  a  right  under  it  can  compel  the 
original  owner  of  the  right  to  continue  to  use  the  water  in  the  same 
manner  and  in  the  same  place  so  that  the  seepage  may  be  kept  up, 
upon  the  same  principle  that  the  user  of  the  seepage  was  a  subse- 
quent appropriator  of  the  waters  of  a  surface  stream,  the  law  is 
clearly  unconstitutional.^  However,  it  was  held  in  a  California 
case,''  that  where  one  was  entitled  to  the  right  of  all  the  surface 
water  of  a  stream  for  irrigation  and  domestic  purposes,  attempts  to 
sell  the  right  to  the  city  for  its  use,  necessitating  the  piping  of  the 
water  beyond  the  watershed,  the  owner  of  a  riparian  right  in  the' 
stream  was  entitled  to  enjoin  such  use  without  proof  of  damages, 
it  appearing  that  by  permitting  the  water  to  flow  in  the  usual  way 
and  by  using  it  for  the  irrigation  of  the  land,  some  of  it  would  seep 
into  and  percolate  through  the  soil,  and  again  reach  the  stream,  to 
the  benefit  of  such  riparian  proprietor,  and  that  the  right  to  make 
such  a  radical  change  was  subordinate  to  the  right  of  the  riparian 
proprietor. 

Upon  the  other  side  of  the  question  the  Utah  Court  held  that  one 
could  not  acquire  a  prescriptive  right  to  permit  seepage  from  his 
irrigation  ditch  to  escape  and  injure  the  lands  of  others,  upon  the 
ground  that  it  would  in  effect  give  a  prescriptive  right  to  be  negli- 
gent.8 

§  1209.  Rights  acquired  to  percolating  waters  by  prescription. 
— Under  the  old  rule  all  percolating  waters  were  treated  as  a  part  of 
the  soil  where  found.  ^  No  right  to  their  use  could  be  acquired  by 
prescription  without  also  acquiring  the  right  to  the  land  itself.  2 

6  Colo.  Laws,  1889,  p.  215.  8  Jenkins    v.    Hooper    etc.    Co.,    13 

6  In  the  case  of  La  Jara  ate.  Co.      Utah  100,  44  Pao.  Eep.  829. 

V.  Hansen,  35  Colo.  105,  83  Pao.  Eep.  1  For  the  common  law  rule,  see  Sees. 

644,  the  Court  seems  to  express  some  1186-1189. 

doubt   as   to   the   constitutionality   of  2  Hanson  v.  McCue,  42  Cal.  303,  10 

the  Act,  but  held  that  the   case   did  Am.   Eep.    299;    Crescent    etc.   Co.   v. 

not  come  within  its  provisions.  Silver  King  etc.  Co.,  17  Utah  444,  54 

7  Southern  California  Inv.  Co.  v.  Pao.  Eep.  244,  70  Am.  St.  Eep.  810; 
Wilshire,  144  Cal.  68,  77  Fao.  Eep.  767.  Id.,  14  Utah  57,  45  Pae.  Eep..  1093. 
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However,  it  is  held  that  the  right  to  take  water  from  a  well  may  he 
acquired  by  prescription. 3.  But  under  the  new  rule  of  correlative 
rights,*  where  the  right  to  the  use  of  certain  classes  of  percolating 
waters  is  distinctly  recognized,  the  rule  is  different,  and  rights  to 
these  waters  may  be  acquired  by  prescription.  As  is  the  case  with 
the  waters  of  artesian  basins,  discussed  in  ,a  previous  section,^'  the 
right  to  the  use  of  waters  of  a  subterranean  reservoir  or  catchment 
basin  may  be  acquired  by  prescrijMon  by  one  land  owner  whose 
land  overlies  the  common  basin,  and  from  which  the  water  is  ex- 
tracted, and  upon  which  it  has  been  used,  as  against  the  rights  of 
all  the  other  land  owners  whose  lands  overlie  the  same  basin.®  It  is 
also  held  that  the  lower  use  in  a  valley  is  not  adverse  to  the  right 
of  a  land  owner  in  the  upper  part  of  the  valley,  the  rule  in  this 
respect  not  being  different  from  the  rule  of  the  common  law  of 
riparian  rights  in  surface  streams.'^ 

§  1210.  Rights  acquired  to  percolating  waters  Toy  eminent  do- 
main.— ^Under  the  new  rule  as  to  the  correlative  rights  of  waters 
suppljdng  subterranean  rese]?voirs  or  catchment  basins,  there  is  no 
reason  in  principle  why  the  rights  to  the  use  of  these  waters  can  not 
be  acquired  by  eminent  domain  upon  the  institution  of  condemna- 
tion proceedings.  This  may  be  done  either  by  a  condemnation  of 
the  lands  containing  these  waters  or  it  may  be  done  by  the  condem- 
nation of  the  waters  themselves,  provided,  of  course,  all  of  the  parties 
interested  in  the  common  basin  or  the  common  supply  are  served 
with  notice  and  given  an  opportunity  to  be  heard  before  the  proper 
tribunal.  In  either  case  the  acquisition  of  the  use  of  the  waters 
being  the  gist  of  the  action,  the  taking  of  those  waters  should  be 
an  element  of  damages.     The  water  itself  is  property,  and  the  land 

For  rights  to  the  use  of  water  rights  he  has  never  used  the  water,  ' '  may 

by  proscription,  see  Sees.  1033-1058.  invoke  the  aid  of  a  court  of  equity  to 

3  Hoag  V.  Pierce,  65  Hun,  424,  20  protect  him  in  his  right  to  thereafter 
N.  Y.  Supp.  224.  use  such  water  on  his  land,  and  thus 

4  See  Sees.  1173-1178.  prevent  the  appropriator  from  de- 
6  See  See.  1182.  f eating  such  landowner's  right,  or  ac- 
6  Monteoito  etc.  Co.  v.  Santa  Bar-      quiring  a  paramount  right,  by  adverse 

bara,  144  Cal.  578,  77  Pae.  Bep.  1113;  use,  or  by  lapse  of  time."     Burr  v. 

Hudson  V.  Dailey,  156  Cal.  617,  105  Maclay  etc.  Co.,  154  Cal.  428,  98  Pae. 

Pac.  Eep.  748.  Eep.  260. 

The  owner  of  land  overlying  com-         7  See  Sece.  1039-1041. 
mon  water-bearing  strata^  upon  which 
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may  be  practically  valueless  without  it.  With  the  water,  which  can 
be  used  at  no  other  place  by  the  owner  than  upon  the  land  itself,  the 
land  may  be  of  great  value.  In  a  California  ease,  decided  before  the 
adoption  in  that  State  of  the  rule  of  correlative  rights  to  these 
waters,  1  it  was  held  that  a  certain  trarct  of  land  which  contained 
from  one-fifth  to  one-third  water,  and  was  therefore  a  natural  under- 
ground reservoir,  might  be  acquired  by  eminent  domain  by  a  city 
for  the  sole  purpose  of  acquiring  the  underlying  water,  but  that  the 
percolating  water  was  not  an  element  of  damage  that  could  be  con- 
sidered in  estimating  the  value  of  the  property  so  taken.  This 
ruling  was  probably  correct  under  the  old  rule  that  the  percolating 
water  was  a  part  of  the  soil  itself,  but  under  the  later  rulings  of 
that  Court  as  to  the  rule  of  correlative  rights  to  the  use  of  these 
waters  it  would  be  erroneous.  It  would  be  equivalent  to  the  taking 
of  land  and  a  surface  water  right  therefor  and  for  the  purpose  of 
securing  th«  water  right,  and  only  estimating  as  the  damages  the 
value  of  the  land  without  considering  the  vahie  of  the  water  right. 
In  the  second  hearing  of  the  case  of  Burr  v.  Maclay  Rancho  W. 
Co.  2  it  was  held  that  water  pumped  from  wells  on  land  overlying 
percolating  waters  extending  under  adjacent  land  to  fulfill  private 
contractual  obligations  to  deliver  water  to  land  sold  with  a  water 
right  is  not  a  taking  for  public  use,  but  is  strictly  a  private  one. 
And  upon  this  subject  the  Court  said :  ' '  The  water  taken  by  the 
defendants  to  supply  the  needs  of  the  interveners  is  not  taken  for 
public  use.  It  is  not  offered  to  the  public  generally,  or  to  all  who 
may  want  it  within  a  certain  territory.  It  is  taken  solely  to  fulfill 
the  private  contractual  obligations  of  the  defendants  to  deliver  water 
to  certain  lots  which  it  has  sold  with  a  water  right.     This  is  a  private 


use 


"  8 


§  1211.  Rights  acquired  or  lost  to  percolating  waters  by  es- 
toppel.— Under  the  doctrine  of  equitable  estoppel,  discussed  in 
previous  sections  of  this  work,i  it  is  held  relative  to  the  waters  of 
artesian  or  catchment  basins  that  the  right  to  an  injunction  by  cer- 

1  Lob  Angeles  v.  Pomeroy,  124  Cal.  Eiverside,  155  Cal.  509,  101  Pao.  Eep. 
597,  57  Pae.  Eep.  585.  790,  23  L.  E.  A.,  N.  S.,  331;  Gilmer 

2  160  Cal.  268,  116  Pac.  Eep.  715.  v.  Lime  Point,  18  Cal.  229. 

3  Citing  Hildretli  v.  Mantecito,  139  1  See  SecB.  1125-1128. 
Cal.  22,  72  Pae.  Eep.  395;  Barton  v. 

138— Kin.  on  Irr. 
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tain  land  owners  against  another  land  owner  for  an  excessive  use 
of  which  exceeds  the  latter 's  strict  correlative  rights  in  and 
to  the  water,  may  he  lost  and  each  land  owner  injured  hy  such  use 
relegated  to  an  action  for  such  damages  as  he  may  prove.  As  was 
said  hy  the  leading  case  upon  the  subject :  ^  "Where  the  complain- 
ant has  stood  hy  while  the  development  was  made  for  public  use, 
and  has  suffered  it  to  proceed  at  large  expense  to  successful  opera- 
tion, having  reasonable  cause  to  believe  it  would  affect  his  own  water 
supply,  the  injunction  should  be  Afused  and  the  party  left  to  his 
action  for  such  damages  as  he  can  prove."  ^  Again,  in  a  stiU  later 
California  case,^  it  was  said:  "This  rule,  briefly  stated,  is  that  where 
one  whose  property  is  taken  for  a  public  use  has  stood  by  without 
objection,  knowing  that  it  was  so  taken  and  applied,  and  has  allowed 
the  public  use  to  be  instituted  and  carried  on  at  great  expense,  and 
has  permitted  the  people  benefited  thereby  to  adapt  themselves  to 
the  new  conditions  and  avail  themselves  of  the  conveniences  and 
advantages  thereby  afforded,  he  can  not  thereafter  maintain  an  ac- 
tion to  enjoin  the  continuance  of  such  public  use,  or  to  recover  pos- 
session of  the  property  so  taken,  but  will  be  relegated  to  an  action 
for  damages." 

It  was  said  in  a  late  California  decision :  ^  "The  rule  concerning 
the  establishment  of  public  service  with  property  of  another  taken 
without  previous  compensation  has  for  its  basis  chiefly  the  incon- 
venience to  the  public  if  the  service  is  interrupted  by  the  issuance 
of  an  injunction  to  restrain  the  use.  It  does  not  apply  to  the  tak- 
ing of  property  for  private  use.  With  respect  to  private  uses,  the 
general  law  of  estoppel  controls." 

2Katz  V.  Walkinshaw,  141  Cal.  116,  772;  Newport  v.  Temescal  Water  Co., 

70  Pae.  Kep.  663,  74  Pae.  Eep.  766,  149   Cal.   531,   87   Pae.   Eep.   372,   6 

64  L.  E.  A.  236,  99  Am.  St.  Eep.  35.  L.  E.  A.,  N.  S.,  1098;  MOler  &  Lux 

3  Citing    Fresno    Street   E.    Co.    v.  v.  Madera  etc.  Co.,   155  Cal.  59,  99 

Southern  Pae.  E.  Co.,   135  Cal.  202,  Pae.  Eep.  502,  22  L.  E.  A.,  N.   S., 

67  Pae.  Eep.  773 ;  Southern  California  391. 

E.  Co.  V.  Slauson,  138  Cal.  342,   71  See,    also,    for    actions  for  injttnc- 

Pae.  Eep.  352,  94  Am.  gt.  Eep.  58.  tions.  Chap.  81. 

See,  also.  Barton  v.  Eiverside  "Water  4  Barton  v.  Eiverside  Water  Co.,  155 

Co.,  155  Cal.  509,  101  Pae.  Eep.  790,  Cal.  509,  101  Pae.  Eep.  790,  23  L.  E. 

23   L.   E.   A.,  N.   S.,  331;    Miller  v.  A.;  N.  S.,  331. 

Bay  Cities  Water  Co.,  157  Cal.  256,  5  Burr  v.  Maelay  Eaneho  W.  Co., 
107  Pae.  Eep.  115,  27  L.  E.  A.,  N.  S.,  .  160  Cal.  268,  116  Pae.  Eep.  715. 
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